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NOTE 


This  Bulletin  (No.  87)  which  will  cover  decisions  in  the  period  from 
August,  1016,  to  May,  1918,  is  being  issued  in  two  parts  in  order  to  make 
possible  earlier  publication  of  the  material  in  this  issue  (Part  I.)  which 
relates  to  the  subjects  of  "Constitutionality"  and  "Coverage."  The  part 
will  shortly  be  followed  by  Part  II  which  will  cover  subjects  other  than 
eanstitutionality  and  coverage. 
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INTRODUCTIOiN 


This  Special  Bulletin  is  in  sequence  to  Special  Bulletin  Num- 
ber Eighty-one  issued  in  March,  1917.  Bulletin  Eighty-one 
presents  the  fuU  texts  of  all  New  York  court  and  Attorney-Gen- 
eral opinions  upon  workmen's  compensation  down  to  August.  1, 
1916y  and  of  several  important  court  decisions  of  later  date. 
This  Bulletin  presents  all  New  York  court  decisions  and  Attorney- 
General  opinions  upon  workmen's  compensation  subsequent  to 
those  of  Bulletin  Eighty-one,  including  later  decisions  upon  the 
eases  presented  in  Bulletin  Eighty-one.  Its  analytical  or  topical 
plan  is  the  same  as  that  of  Bulletin  Eighty-one,  but  it  is  issued 
in  two  separate  parts  in  order  to  secure  expedition  and  to  include 
decisions  pending  while  it  has  been  in  press.  Part  one  covers  the 
subjects  of  Constitutionality  and  Coverage  from  August  1,  1916, 
to  iliiy  1,  1918;  part  two  covers  Treatment  and  Care,  Awards, 
Insurance  Contracts,  Evidence  and  other  subjects  from  August  1, 
1916,  and  Constitutionality  and  Coverage  from  May  1,  1918,  to 
date  of  its  issua 

Part  one  contains  the  texts  of  the  important  decisions  of  the 
United  States  Supreme  Court  upon  Constitutionality,  Interstate 
Commerce  and  Admiralty,  including  the  decisions  in  the  Wash- 
ington and  Iowa  constitutional  cases.  It  calls  attention  to  the 
acts  of  Congress  and  the  New  York  Legislature  oifsetting  the 
decisions  in  admiralty  and  to  proposed  Congressional  acts  intended 
to  offset  the  decision  in  interstate  commerce.  Over  four  hundred 
appeals  from  the  Commission  to  the  New  York  courts,  involving 
interstate  conmierce  and  admiralty,  were  pending  when  the 
Supreme  Court  of  the  United  States  handed  down  its  decisions. 
Rehearing  of  these  has  been  the  task  of  the  Commission. 

According  to  the  report  of  the  Workmen's  Compensation 
Bureau  of  the  State  Industrial  Commission  for  the  year  ending 
June  30.  1917,  58,569  compensatable  cases  came  before  the  Com- 
mi.csion  during  the  year,  as  compared  with  50,861  and  40,855, 
r#»«pectively,  in  the  two  years  preceding.  Fifty-five  thousand  two 
Hundred  and  twelve  of  the  68,562  in  1916-17  were  disposed  of 
finallv  by  the  Commission's  deputies,  leaving  3,350  for  considera- 
fion  bv  the  Commission  proper.     The  proportion  of  agreement 

m 
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cases  to  claim  cases  was  in  the  ratio  of  70  to  44  as  compared  with 
a  previous  ratio  of  70  to  30.  Twenty  per  cent  of  the  agreement 
cases  necessitated  public  hearings. 

According  to  the  report  of  the  Legal  Bureau  for  the  same  year, 
appeals  were  taken  from  the  Commission  to  the  Appellate  Division 
in  488  cases  and  from  the  Appellate  Divisicwi  of  the  Court  of 
Appeals  in  53  cases.  The  Appellate  Division  afiSrmed  102  awards 
and  reversed  32;  the  Court  of  Appeals  aflfirmed  28  and  reversed 
10.  Well  nigh  half  of  the  cases  before  the  Appellate  Divir^ion 
were  withdrawn. 

The  Workmen's  Compensation  Law  has  been  extensively 
amended  by  a  general  act  originating  with  the  Commission  each 
year  since  its  enactment  In  addition  to  the  re-enacting  act, 
L.  1914,  ch.  41,  effective  March  16,  1914,  there  have  been  eleven 
later  amendatory  acts,  namely,  L.  1914,  ch.  316,  effective  April 
14,  1914;  L.  1915,  ch.  167,  effective  April  1,  1915,  ch.  168, 
effective  April  1,  1915,  ch.  615,  effective  May  12,  1915,  and 
ch.  674,  effective  May  22,  1915;  L.  1916,  ch.  622.  effective 
June  1,  1916;  L.  1917,  ch.  705,  effective  July  1,  1917;  and 
L.  1918,  ch.  249,  effective  April  17,  1918,  ch.  633,  effective  May 
13,  1918,- ch.  634,  effective  May  13,  1918,  and  ch.  635,  effective 
May  13,  1918.  These  transforming  changes  have  extended  the 
law's  coverage  remarkably  and  have  rapidly  put  important  court 
decisions  out  of  date.  The  first  precaution  in  studying  any  par- 
ticular decision  should  be  inquiry  as  to  its  status  under  amend- 
ments to  the  Compensation  Law  subsequent  to  its  rendition.  The 
decisions  in  this  Bulletin  show  the  progress  of  the  courts  in  inter- 
preting the  amendments  of  1916. 

While  the  headlines  to  the  texts  of  court  decisions  consist  of 
but  single  references,  the  table  of  cases  gives  full  histories. 
Stenographic  notes  of  hearings  on  claims  are  voluminous.  The 
manuscript  records  of  all  cases  are  on  file  in  the  Commission's 
archives.  The  Commission  makes  formal  findings  of  fact  and 
rulings  of  law  for  every  case  appealed  to  the  Appellate  Division. 
The  stenographic  notes  of  hearings,  commission  findings,  argu- 
ments of  opposing  counsel  and  other  documents  relative  to  each 
appealed  case  are  printed  under  one  cover  for  the  court's  consid- 
eration. Some  work  is  being  done  by  way  of  collecting  and  pre- 
serving these  appeal  papers  in  series  of  bound  volumes.  Many 
of  the  Commission's  rulings  in  cases  not  subjected  to  appeal  as 
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well  aa  in  appeal  cases  have  been  published  in  the  Monthly  Bul- 
letin of  the  State  Industrial  Commission  which  has  been  in  course 
of  publication  since  October,  1915,  and  in  the  bi-monthly  State 
Department  Eeports  of  Now  York  of  which  some  fourteen  bound 
Tolximee  have  be^i  issued  by  the  Miscellaneous  Reporter's  office. 
Beference  to  these  two  sources  appear  in  this  Bulletin  under  the 
abbreviations,  Bui.  and  S.  D.  R.,  respectively.  They  duplicate 
each  other  in  many  cases,  but  now  and  then  supplement  each 
other.  Sources  for  court  decisions  are  indicated  in  the  introduc- 
tion to  Bulletin  Eighty-ona 

Annually,  upon  adjournment  of  the  Legislature,  the  Bureau  of 
Statistics  and  Information  of  the  Department  of  Labor  issues  an 
e^tion  of  the  Workmen's  Compensation  Law  with  annotations  to 
date,  finding  list  of  hazardous  onployments  and  general  index. 
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CONSTITUTIONALITY 


The  Supreme  Court  of  the  United  States  sustained  the  Work- 
men's Compensation  Law  of  New  York,  March  6,  1917,  in  New 
York  Central  Railroad  Co.  v.  White.  For  the  decision,  it  pre- 
ferred this  case  to  another  pending  New  York  case.  Southern 
Pacific  Co.  v.  Jensen,  by  which  the  Court  of  Appeals,  the  highest 
court  of  New  York,  had  passed  upon  and  upheld  the  act.  The 
White  case  had  followed  the  Jensen  case  in  point  of  time  in  the 
New  York  courts  and  the  award  of  compensation  therein  had  been 
affirmed  by  them  without  opinion.  From  the  point  of  view  of 
the  Supreme  Court  of  the  United  States  the  Jensen  case  involved 
conflict  between  state  and  federal  jurisdiction  while  the  White 
case  did  not  and  was  therefore  capable  of  being  decided  solely 
upon  constitutional  merits. 

In  the  main,  the  United  States  opinion  in  the  White  case  and 
the  New  York  opinion  in  the  Jensen  case  make  the  same  points. 
The  SuprCTie  Court  of  the  United  States  takes  occasion,  how- 
ever, to  uphold  liability  without  fault.  In  Ives  v.  South  Buffalo 
Railway  Co.,  201  N.  Y.  271,  Mar.  24,  1911,  the  Court  of  Appeals 
of  New  York  repudiated  such  liability.  The  Ives  decision 
declared  the  earlier  Workmen's  Compensation  Law  of  New  York 
unconstitutional 

Briefly  summarized,  the  opinion  of  the  Supreme  Court  of  the 
United  States  in  New  TorJe  Central  Railroad  Co.  v.  White  holds 
that  (1)  Employers'  liability  law  is  not  beyond  alteration ;  (2)  Lia- 
bility may  be  imposed  though  fault  be  entirely  absent;  (3)  The 
Workmen's  Compensation  Law  of  New  York  is  (a)  a  reasonable 
exercise  of  the  police  power,  (b)  not  unreasonable  on  gromids  of 
natural  justice,  (c)  not  violative  of  the  Fourteenth  Amendment 
to  the  Constitution  of  the  United  States  as  relates  either  to  due 
process  or  to  equal  protection.  The  full  text  of  the  unanimous 
decision  is  as  follows: 

New  York  Central  Railroad  Co.  v.  White.  243  U.  S.  188,  Mar.  6,  1917. 

Mr.  Justice  Pitnet  delivered  the  opinion  of  the  court. 

A  proeeeding  was  oommenoed  hy  defendant  in  error  hefore  the  Workmen's 
Compensatioii  Coamuuion  of  the  State  of  Kew  York,  established  by  the 

Digitized  by  VjOOQ IC 


12     CouKT  Decisions  oir  Workmen's  Compensation  Law 

Workmen's  Compensation  Law  of  that  State/  to  recover  compensation  from 
the  New  York  Central  &  Hudaon  River  Railroad  Company  for  the  death  of 
her  husband,  Jacob  White,  who  lost  his  life  September  2,  1914,  through  an 
accidental  injury  arising  out  of  and  in  the  course  of  his  employment  under 
that  company.  The  Connniseion  awarded  compensation  in  accordance  with 
ihb  terms  of  the  law;  its  award  was  affirmed,  withwit  opinioiL,  l^  tlie  Appel- 
late IXvisioa  of  the  Supreme  Court  for  the  Third  Judicial  Department,  whose 
order  was  affirmed  by  the  Court  of  Appeals,  without  opinion.  169  App.  Div. 
909;  216  N.  T.  653.  Federal  questions  having  been  saved,  the  present  writ 
of  error  was  sued  out  by  the  Kew  YeA  Centnil  Railroad  Company,  fluooeseor, 
through  a  consolidation  of  corporatioiis,  to  the  rights  and  liabilities  of  tha 
employing  company.  The  writ  was  d^ected  to  the  Appellate  Division,  to 
which  the  record  and  proceedings  had  been  remitted  by  the  Court  of  Appeals. 
Bioua  Remedy  Co.  v.  Cope,  235  U.  8.  197,  200. 

The  errors  specifled  are  based  upon  these  eontentions:  (1)  That  the  li*- 
hility^  if  any,  of  the  railroad  company  for  the  death  of  Jacob  White  is 
defined  andf  limited  exclusively  by  the  provisions  of  the  Federal  Employers* 
Liability  Aet  of  April  22,  1900,  c.  149,  35  Stat.  06;  and  (2)  that  to  award 
oompeDsatkm  to  defendant  in  error  under  the  provisions  of  the  Workmen's 
Compensation  Law  would  deprive  plaintiff  in  error  of  its  property  without 
due  process  of  law,  and  deny  to  it  the  equal  protection  of  the  laws,  in  con- 
travention of  the  Fourteenth  Amendlment. 

The  iirat  point  assumes  that  the  deceased  was  onployed  in  interstate  com- 
merce at  the  time  he  received  the  fatal  injuries.  According  to  the  record, 
he  was  a  night  watchman,  charged  with  the  duty  of  guarding  tools  and 
materials  intended  to  be  used  in  the  construction  of  a  new  station  and  new 
trackv  upon  a  line  of  interstate  railroad.  Tlie  Commission  foond,  upon  evi- 
deaoe  fully  warranting  the  finding,  that  he  was  on  duty  at  the  time,  and  at 
a  place  not  outside  of  the  limits  prescribed  for  the  performance  of  his  duties ; 
that  he  was  not  engaged  in  interstate  commerce;  and  that  the  injury  received 
by  him  and  resulting  in  his  death  was  an  acddoital  injury  arising  out  of 
and  in  the  course  of  his  employment. 

The  admitted  fact  that  the  new  station  and  tracks  were  designed  for  use, 
when  finished^  in  interstate  commerce  does  not  bring  the  case  within  the 
federal  act.  The  test  is,  •'Was  the  emj)loyee  at  the  time  of  the  injury 
engaged  in  interstate  transportatien  or  in  woric  so  closely  related  to  it  as 
to  be  practically  a  part  of  itt"  Shtrnks  v.  Delaware,  Lackowanna  d  Weatem 
R.  R,  Co,,  239  U.  S.  556,  558.  Decedent's  work  bore  no  direct  relation  to 
interstate  transportation,  and  had  to  do  solely  with  construction  work,  which 
is  clearly  distinguishable,  as  was  pointed  out  in  Pedereen  T.  Deicwwre,  Laek^ 
noanna  d  Westen^  R.  R,  Co.,  229  U.  S.  140, 152.  And  see  Chicago,  Burlmgioi^ 
d  Quinoy  R.  R.  Co.  v.  Harrington,  241  U.  S.  177,  180;  Raymond  v.  Chicago, 
Miltoaukee  d  St,  Paul  Ry.  Co.,  this  day  decided,  ante,  43.  The  first  point, 
therefore,  is  without  basis  in  fact. 

We  turn  to  the  constitutional  question.  The  Workmen's  Compensation  Law 
of  New  York  establishes  42  groups  of  hazardous  employments,  defines 
"  employee "  as  a  person  engaged  in  one  of  these  employments  upon  the 

>  Chap.  816,  Laws  1913,  as  re-enacted  and  amended  by  ebap.  41,  Laws  1914,  and 
amended  hj  diap.  316,  Laws  1914. 
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premises  or  at  tlie  pbmt  or  in  the  eonrse  of  his  employmeBt  awmj  from  tlM 
plaxt  of  Ills  employer^  but  ezehidisg  farm  Mwrers  and  domestic  serrants; 
defines  **  employiiMnt "  as  inehiding  empIoTiBent  only  in  a  trade,  bosinees,  or 
oecnpatioii  carried  on  bj  the  employer  for  peennitirj  gain,  "injury"  and 
"  personal  in jnry  "  as  meaning  only  accidental  injuries  arising  out  of  and  in 
the  eovrse  of  employment,  and  sneh  disease  or  infeetion  as  natnraUy  and 
vnaToidably  may  resalt  therefrom;  and  requires  every  employer  subject  to 
its  provisions  to  pay  or  proride  compensation  according  to  a  prescribed 
sdiednle  for  the  disability  or  deatii  of  his  employee  resulting  from  an  acci- 
dental persoBal  injury  arising  out  of  and  in  the  course  of  the  employment, 
without  regard  to  fault  as  a  cause  except  wliere  the  injury  is  oecasioned  by 
the  willful  intention  of  the  injured  employee  to  bring  about  the  injury  or 
death  of  himself  or  of  another,  or  where  it  results  solely  from  the  intoxica- 
tion of  the  injured  employee  while  on  duty,  in  whidi  cases  neither  the  injured 
employee  nor  any  dependent  shall  reoeiye  compensation.  By  section  11  the 
prescribed  liability  is  made  ezchisiTe,  except  that,  if  an  employer  fail  to 
secure  the  payment  of  compensation  as  proyided  in  section  50,  to  injured 
employee,  or  his  legal  repreflentatire  in  case  death  results  from  the  injury, 
may  at  his  option  elect  to  claim  compensation  under  the  act  or  to  maintain 
an  action  in  the  courts  for  damages,  and  in  such  an  action  it  shall  not  be 
necessary  to  j^ead  or  prove  freedom  from  contributory  negligence,  nor  may 
the  defendant  plead  as  a  defense  that  the  injury  was  caused  by  the  negligence 
of  a  fellow  servant,  that  the  employee  assumed  the  risk  of  his  employment, 
or  that  the  injury  was  due  to  contributory  negligence.  Compensation  under 
the  act  is  not  regulated  by  the  measure  of  damages  applied  in  negligence 
smts,  hut  in  additicm  to  providing  medical,  surgical,  or  other  like  treatment, 
it  is  based  solely  on  loss  of  earning  power,  being  graduated  according  to  the 
average  weekly  wages  of  the  injured  employee  and  the  character  and  duration 
of  the  disability,  whether  partial  or  total,  temporary  or  permanent;  while 
IB  case  the  injury  causes  death  the  compensation  is  known  as  a  death 
benefit,  afld  indodes  funeral  ezpen§es  not  exceeding  one  hundred  dollars,  pay- 
ments to  the  surviving  wife  (or  dependent  husband)  during  widowhood  (or 
dependent  widowerhood)  of  a  percentage  of  the  average  wages  of  the  deceased, 
and  if  there  be  a  surviving  child  or  children  under  the  age  of  eighteen  years 
an  additional  percentage  of  such  wages  for  each  child  until  that  age  is 
reached.  There  are  provisions  invalidating  agreements  by  employees  to  waiTe 
the  right  to  compensation,  prohibiting  any  assignment,  release,  or  eommuta- 
tioB  of  claims  for  compensation  or  b^efits  except  as  provided  by  the  act, 
exempting  them  from  the  claims  of  creditors,  and  requiring  that  the  com- 
pensation and  benefits  shall  be  paid  only  to  employees  or  their  dependents. 
Provision  is  made  lor  the  establiehment  of  a  Workmen's  Compensation  Com- 
missioii'  with  administrative  and  judicial  functions,  including  authority  to 
pass  upon  claims  to  oompensation  on  notice  to  the  parties  interested.  The 
award  or  decisioa  of  the  commission  is  made  subject  to  an  appeal,  on  ques- 
tions of  law  only,  to  the  Appellate  Division  of  the  Supreme  Court  for  the 
lliiid  Department,  with  an  ultimate  appeal  to  the  Court  of  Appeals  in  cases 
where  such  wm  appeal  would  lie  in  civil  actions.    A  fund  is  created,  known 

1  By  tbrnp-  07<  Iawb  1915,  M  2  and  8,  tUs  OwnBrisrioa  was  aboUshed  and  its 
functions  were  conferred  upon  tbe  newly  created  Industrial  CommlsBion. 
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as  "  the  state  insurance  fund,"  for  the  purpose  of  insuring  employers  against 
liability  tUider  the  law  and  assuring  to  the  persons  entitled  the  compensation 
thereby  provided.  The  fund  is  made  up  primarily  of  premiums  received  from 
employers,  at  rates  fixed  by  the  commission  in  view  of  the  hazards  of  the 
different  classes  of  employment,  and  the  premiums  are  to  be  based  upcm  the 
total  payroll  and  number  of  employees  in  each  class  at  the  lowest  rate  ctm- 
sistent  with  the  maintenance  of  a  solvent  state  insurance  fund  and  the  crea- 
tion of  a  reasonable  surplus  and  reserve.  Elaborate  provisions  «re  laid  down 
for  the  administration  of  this  fund.  By  section  50,  each  employer  is  required 
to  secure  compensation  to  his  onployees  in  one  of  the  following  ways:  (1) 
by  insuring  and  keeping  insured  the  payment  of  such  compensation  in  the 
state  fund;  or  (2)  through  any  stock  corporation  or  mutual  association 
authorized  to  transact  the  business  of  workmen's  compensation  insurance  in 
the  State;  or  (3)  **  By  furnishing  satisfactory  proof  to  the  commission  of  his 
financial  ability  to  pay  such  compensation  for  himself,  in  which  case  the 
comnussion  may,  in  its  discretion,  require  the  deposit  with  the  commission  of 
securities  of  the  kind  prescribed  in  section  thirteen  of  the  insurance  law,  in 
an  amount  to  be  determined  by  the  commission,  to  secure  his  liability  to  pay 
the  compensation  provided  in  this  chapter."  If  an  employer  fails  to  comply 
with  this  section  he  is  made  liable  to  a  penalty  in  an  amount  equal  to  the 
pro  rata  premium  that  would  have  been  payable  for  insurance  in  the  state 
fund  during  the  period  of  non-compliance;  besides  which,  his  injured 
employees  or  their  dependents  are  at  liberty  to  maintain  an  action  for  dam- 
ages  in  the  courts,  as  prescribed  by  section  11. 

In  a  previous  year,  the  l^slature  enacted  a  compulsory  compensation  law 
applicable  to  a  limited  number  of  specially  hazardous  employments,  and 
requiring  the  employer  to  pay  compensation  without  regard  to  fault.  Laws 
1910,  chapter  974.  This  was  held  by  the  Court  of  Appeals  in  Ives  v.  South 
Buffalo  By,  Co,,  201  N.  T.  271,  to  be  invalid  because  in  conflict  with  the  due 
process  of  law  provisions  of  the  state  constitution  and  of  the  Fourteenth 
Amendment.  Thereafter,  and  in  the  year  1919,  a  constitutional  amendment 
was  adopted,  effective  January  1,  1914,  declaring: 

"Nothing  contained  in  this  constitution  shall  be  construed  to  limit  the 
power  pf  the  legislature  to  enact  laws  for  the  protecticm  of  the  lives,  health, 
or  safety  of  employees;  or  for  the  payment,  either  by  employers,  or  by 
employers  and  employees  or  otherwise,  either  directly  or  titirough  a  state  or 
other  system  of  insurance  or  otherwise,  of  compensation  for  injuries  to 
employees  or  for  death  of  employees  resulting  from  such  injuries  without 
regard  to  fault  as  a  cause  thereof,  except  where  the  injury  is  occasioned  by 
the  willful  intention  of  the  injured  employee  to  bring  about  the  injury  or 
death  of  himself  or  of  another,  or  where  the  injury  results  solely  from  the 
intoxication  of  the  injured  employee  while  on  duty;  or  for  the  adjustment, 
determination  and  settlement,  with  or  without  trial  by  jury,  of  issues  which 
may  arise  under  such  legislation;  or  to  provide  that  the  right  of  such  com- 
pensation, and  the  remedy  therefor  shall  be  exclusive  of  all  other  rights  and 
remedies  for  injuries  to  employees  or  for  death  resulting  from  such  injuries; 
or  to  provide  that  the  amount  for  such  compensation  for  death  shall  not 
exceed  a  fixed  or  determinable  sum;  provided  that  all  moneys  paid  by  an 
employer  to  his  employees  or  their  legal  representativeB,  by  reason  of  the 
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enactment  of  any  of  the  laws  herein  authorixed,  shall  be  held  to  be  a  proper 
charge  in  tiie  eoat  of  operating  the  biuineae  of  the  employer." 

In  Beoember,  1919,  the  legislature  enaeted  the  law  now  under  conaideration 
(Laws  1913,  c.  816),  and  in  1914  re-enacted  it  (Laws  1914,  e.  41)  to  take 
effect  as  to  payment  of  compensation  on  July  1  in  that  year.  The  act  was 
Biutained  by  the  Court  of  Appeals  as  not  inconsistent  with  the  Fourteenth 
Amendment  in  Matter  of  Jenten  r.  Southern  Paoifie  Co.,  216  N.  T.  514;  and 
that  decision  was  followed  in  the  case  at  bar. 

The  scheme  of  the  act  is  so  wide  a  departure  from  oommon-law  standards 
respecting  the  responsibility  of  employer  to  employee  that  doubts  naturally 
have  been  raised  respecting  its  constitutional  validity.  The  adverse  con- 
aiderations  urged  or  suggested  in  this  case  and  in  kindred  cases  submitted 
at  the  same  time  are:  (a)  that  the  employer's  property  is  taken  without 
due  process  of  law,  because  he  is  subjected  to  a  liability  for  cmnpenaation 
without  regard  to  any  neglect  or  default  on  his  part  or  on  the  part  of  any 
other  person  for  whom  he  is  responsible,  and  in  spite  of  the  fact  that  the 
injury  may  be  solely  attributable  to  the  fault  of  the  employee;  (b)  that  the 
employee's  rights  are  interfered  with,  in  that  he  is  prevented  from  having 
compensation  for  injuries  arising  from  the  employer's  fault  commensurate 
with  the  damages  actually  sustainedy  and  is  limited  to  the  measure  of  com- 
pensation prescribed  by  the  act;  and  (c)  that  both  employer  and  employee 
are  deprived  of  their  liberty  to  acquire  property  by  being  prevented  from 
making  such  agreement  as  they  choose  respecting  the  terms  of  the  onployment. 

In  support  of  the  legislation,  it  is  said  that  the  whole  common-law  doctrine 
of  employer's  liability  for  negligence,  with  its  defenses  of  contributory  negli- 
gence, fellow-servant's  negligence,  and  assumption  of  risk,  is  based  upon 
fictions^  and  is  inapplicable  to  modem  conditions  of  employment;  that  in  the 
highly  organised  and  hasardous  industries  of  the  present  day  the  causes  of 
accident  are  often  so  obscure  and  complex  that  in  a  material  proportion  of 
cases  it  is  impossible  by  any  method  correctly  to  ascertain  the  f actA  necessary 
to  form  an  accurate  judgment,  and  in  a  still  larger  proportion  the  expense 
and  delay  required  for  such  ascertainment  amount  in  effect  to  a  defeat  of 
justice;  that  under  the  present  system  the  injured  workman  is  left  to  bear 
the  greater  part  of  industrial  accident  lose,  which  l>ecause  of  his  limited 
income  he  is  unable  to  sustain,  so  that  he  and  those  dependent  upon  him  are 
overcome  by  poverty  and  frequently  become  a  burden  upon  public  or  private 
charity;  and  that  litigation  is  unduly  costly  and  tedious,  encouraging  corrupt 
practices  and  arousing  antagonisms  between  employers  and  employees. 

In  considering  the  constitutional  question,  it  is  necessary  to  view  the 
matter  from  the  standpoint  of  the  employee  as  well  as  from  that  of  the 
employer.  For,  while  plaintiff  in  error  is  an  employer,  and  cannot  succeed 
without  showing  that  its  rights  as  such  are  infringed  (PlyfMuth  Coal  Co.  v. 
Pemneyhfania,  232  U.  8.  591,  544;  Jeffrey  Mfg.  Co.  v.  Blagg,  295  U.  8.  571, 
576} ;  yet,  as  pointed  out  by  the  Court  of  Appeals  in  the  Jeneen  Case,  215 
N*.  Y.  526,  the  exemption  from  further  liability  is  an  essential  part  of  the 
scheme^  so  that  the  statute  if  invalid  as  against  the  employee  is  invalid  as 
against  the  employer. 

The  close  relati<m  of  the  rules  governing  responsibility  as  between  employer 
and  employee  to  the  fundamental  rights  of  liberty  and  property  is  of  course 
recognized.    But  those  rules,  as  guides  of  conduct,  are  not  beyond  alteration 
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by  legialation  in  the  public  interest.  No  peraon  baa  a  vested  interest  in  any 
rule  of  law  entitling  bim  to  insist  that  it  shall  remain  unchanged  for  bis 
benefit.  Mtmn  v.  lUinoie,  94  U.  &  lid,  1^;  Hurtado  v.  CaUfomia^  110  U.  S. 
61%,  632;  Martin  ¥.  Piitsburg  ^  Lake  Erie  R.  A.  Co.,  203  U.  a  284,  2^4; 
Beoond  Employers'  Liability  Caeea,  223  U.  &  1,  SO;  Chioago  «E  AU<m  IL  R. 
Co.  ¥.  Tranbiunger,  238  U.  S.  67,  76.  The  oonuuon  law  bases  the  employer  a 
liability  for  injuries  to  the  employee  upon  the  ground  of  negligwiee;  but 
negligence  is  merely  the  disregard  of  some  duty  imposed  by  law;  and  the 
nature  and  extent  of  the  duty  may  be  modified  by  legislation,  with  correspond- 
ing change  in  the  test  of  negligence.  Indeed,  liability  may  be  imposed  for 
the  consequences  of  a  failure  to  comply  with  a  statutory  duty,  irrespective 
of  negligence  in  the  ordinary  sense;  safety  appliance  acts  being  a  familiar 
instance.  8i.  Louis,  Iron  Mountain  4t  Southern  Ry,  Co,  v.  Taylor,  210  U.  S. 
281,  295;  T&DOS  d  Paciflo  Ry.  Co.  v.  Rigsby,  241  U.  S.  33,  39,  43. 

The  fault  may  be  that  of  the  employer  himself,  or — most  frequently  — 
that  of  another  for  whose  conduct  he  is  made  responsible  according  to  the 
maxim  respondeat  superior.  In  the  latter  case  the  employer  may  be  entirely 
blameless,  may  have  exercised  the  utmost  human  foresight  to  safeguard  the 
employee;  yet,  if  the  alter  ego  while  acting  within  the  scope  of  his  duties  be 
negligent  —  in  disobedience,  it  may  be,  of  the  employer's  positive  and  specific 
command  —  the  employer  is  answerable  for  the  consequences.  It  cannot  be 
that  the  rule  embodied  in  the  maxim  is  unalterable  by  l^islation. 

The  immunity  of  the  employer  from  responsibility  to  an  employee  for  the 
negligence  of  a  fellow  employee  is  of  comparatively  recent  origin,  it  being  the 
product  of  the  judicial  conception  that  the  probability  of  a  fellow  workman's 
n^ligonce  is  one  of  the  natural  and  ordinary  risks  of  the  oc^pation,  assumed 
by  the  employee  and  presumably  taken  into  account  in  the  fixing  of  his  wages. 
Hie  earliest  reported  cases  are  Murray  v.  South  Carolina  R.  R.  Co.  (1841), 
1  McMull.  i{S.  C.)  385,  398;  Farwell  v.  Boston  d  Worcester  R.  R.  Corp. 
(1842),  4  Mete  49,  57;  Hutchinson  v.  York,  Newcastle  d  Berwick  Ry.  Co. 
(1850),  5  Exch.  ^43,  351,  19  L.  J.  Exch.  296,  299,  14  Jur.  837,  840;  Wigmore 
V.  Jay  (1850),  5  Exclu  354,  19  L.  J.  Exch.  300,  14  Jur.  838,  841;  Barionshill 
Coal  Co.  V.  Reid  (1858),  3  Maoq.  H.  L.  Cas.  266,  284,  295.  And  see  Randall 
V.  Baltimore  d  Ohio  R.  R.  Co.,  100  U.  S.  478>  483;  Northern  Paoifio  R.  R. 
Co.  Y.  Herbert,  116  U.  S.  642,  647.  The  doctrine  has  prevailed  generally 
throughout  the  United  States,  but  with  material  differences  in  different  juris- 
dictions respecting  who  should  be  deemed  a  fellow  servant  and  who  a  vice- 
principal  or  alter  ego  of  the  nvaster,  turning  sometimes  upon  refined  dis- 
tinctions as  to  grades  and  departments  in  the  employment.  See  Knutter 
V.  N.  Y.  d  N.  J.  Telephone  Co,,  67  N.  J.  L.  646,  650-653.  It  needs  no  argu- 
ment to  show  that  such  a  rule  is  subject  to  modification  or  abrogation  by  m 
State  upon  proper  occasion. 

The  same  may  be  said  with  respect  to  the  general  doctrine  of  assumption 
of  risk.  By  the  common  law  the  employee  assumes  the  risks  normally  inci- 
dent to  the  occupation  in  which  he  voluntarily  engages:  other  and  extra- 
ordinary risks  and  those  due  to  the  employer's  negligence  he  does  not  assume 
until  made  aware  of  them,  or  until  they  become  so  obvious  that  an  ordinarily 
prudent  man  would  observe  and  appreciate  them,  in  either  of  which  eases 
he  does  assume  them,  if  he  continue  in  the  employment  without  obtaining 
from  the  employer  an  assurance  that  the  matter  will  be  remedied;  but  if  he 
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noeiTe  mack  aa  mssamoe,  then,  pendng  perfomftnce  of  the  promUe,  the 
cm|»loyea  does  sot  im  onlinury  cases  assame  the  special  risk.  B^abomrd  Air 
Line  Rif.  y.  Morton,  283  U.  &  492,  504;  239  U.  8.  695,  599.  Plainly,  these 
ruka,  as  guides  of  eondnct  asd  tests  of  liability,  are  siri^jeet  to  chaise  in 
the  eaereise  of  the  aovereign  authority  of  the  State. 

So,  aim,  witii  rospeet  to  contributory  negligence.  Aside  from  injuries 
intentkmally  self-inflicted,  for  which  the  statute  under  consideration  affords 
Bo  oompeBBatiiQB,  it  is  plain  that  the  rules  of  law  upon  the  subject,  in  their 
hearing  upon  the  Mnployer's  responnbility,  are  subject  to  legislatiTe  change; 
for  contribntory  negligenee,  again,  isYoWes  a  default  in  some  duty  resting  on 
the  employee,  and  his  duties  are  subject  to  modification. 

It  may  be  added,  by  way  of  reminder,  that  the  entire  matter  of  liability 
for  death  caused  by  wrongful  act,  both  within  and  without  the  relation  of 
employer  and  employee,  is  a  modem  statutory  innovation,  in  which  the  States 
differ  as  to  who  may  sue,  for  wfiose  benefit,  and  the  measure  of  damages. 

But  it  is  not  necessary  to  eoctend  the  discussion.  This  court  repeatedly  has 
upheld  the  authority  of  the  States  to  establish  by  legislation  departures 
from  the  feUow-serrant  rule  and  other  common-law  rules  affecting  the 
employer^  liability  for  personal  injuries  to  the  employee.  Missouri  Paeifio 
Ry,  Co,  V.  Mackeif,  127  U.  S.  205,  208;  Minneapolia  d  St.  Jxmi9  Ry.  Co.  r. 
RerriOe,  127  U.  S.  210;  Minnesota  Iron  Co.  T.  KHne,  199  U.  B.  698,  598; 
TfUU^y.  Lake  Brie  d  Western  R.  R,  Co.,  175  U.  S.  948;  Louisville  d  Nashville 
R.  R,  Co,  T.  Melton,  218  U.  S.  96,  53;  Chicapo,  Indianapolis  d  Louisville  Ry, 
Co.  Y,  Hmeketi,  228  U.  S.  559;  Wilmington  Star  Mining  Co.  V.  Fulton,  205 
(J.  S.  «0,  78;  Missouri  Paeifio  Ry.  Co.  T.  Castle,  224  U.  S.  541,  644.  A  cor- 
respoBcBag  power  on  the  part  of  Congress,  when  legislating  within  its  appro- 
priate sphere,  was  sustained  in  Second  Employers'  Liability  Cases,  223  U.  S.  I. 
And  see  JW  Paso  d  Northeastern  Ry.  Co.  v.  Gutierrez,  215  U.  S.  87,  97; 
BaltimoTO  d  Ohio  R,  R,  Co,  v.  Interstate  Comm^ce  Commission,  221  U.  S. 
«12,  ei9. 

It  is  true  that  in  the  case  of  the  statutes  thus  sustained  there  were  reasons 
rendering  the  particular  departures  appropriate.  Nor  is  it  necessary,  for  the 
purposes  of  the  present  ease,  to  say  that  a  State  might,  without  violence  to 
the  constitutional  guaranty  of  ''due  process  of  law,"  suddenly  set  aside  all 
common-law  rules  respecting  liability  as  between  employer  and  employee, 
without  providing  a  reasonably  just  substitute.  Considering  the  vast  indus- 
trial organization  of  the  State  of  New  York,  for  instance,  with  hundreds  of 
thooeands  of  plants  and  millions  of  wage-earners,  each  employer  on  the  one 
hand  halving  emlnaked  hie  capital,  and  each  employee  on  the  other  having 
taken  np  hie  particular  mode  of  earning  a  livelihood,  in  reliance  upon  the 
probable  permanenoe  of  an  established  body  of  law  governing  the  relation, 
it  perhaps  may  be  doubted  whether  the  State  could  abolish  all  ri^ts  of  action 
OB  tile  one  hand,  or  all  defenses  on  the  other,  ?nthout  setting  up  something 
adequate  in  their  stead.  Ko  such  ^fuestion  is  here  presented,  and  we  intimate 
no  opinion  upon  it.  The  statute  under  consideration  sets  aside  one  body  of 
rules  cnly  to  estaiblish  another  system  in  its  place.  If  the  employee  is  no 
longer  able  to  recover  as  much  as  before  in  case  of  being  injured  through  the 
employer's  negligence,  he  is  entitled  to  moderate  compensation  in  all  eases 
of  injury,  and  has  a  certain  and  speedy  remedy  without  the  difficulty  and 
eipease  of  establishing  negligence  or  proving  the  amount  of  the  damages.  In- 
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stead  of  ft—iiwiiwg  the  entire  ooneequencee  of  all  ordinary  riakB  of  the  occupa- 
tion, he  assumed  the  consequences,  in  excess  of  tlie  scheduled  compensation,  of 
risks  ordinary  and  extraordinary.  On  the  other  hand,  if  the  employer  is 
left  without  defense  respecting  the  question  of  fault,  he  at  the  same  time  is 
assured  that  the  recovery  is  limited,  and  that  it  goes  directly  to  the  relief 
of  the  designated  beneficiary.  And  just  as  the  employee's  assumption  of 
ordinary  risks  at  common  law  presumably  was  taken  into  account  in  fixing 
the  rate  of  wages,  so  the  fixed  responsibility  of  the  employer,  and  the  modified 
assumption  of  risk  by  the  employee  under  the  new  system,  presumably  will 
be  reflected  in  the  wage  scale.  The  act  evidently  is  intended  as  «  just 
settlement  of  a  difficult  problem,  afiecting  one  of  the  most  important  of  social 
relations,  and  it  is  to  be  judged  in  its  entirety.  We  have  said  enough  to 
demonstrate  that,  in  such  an  adjustment,  -tiie  particular  rules  of  the  common 
law  affecting  the  subject-matter  are  not  placed  by  the  Fourteenth  Amend- 
ment beyond  the  reach  of  the  law  making  power  of  the  State;  and  thus  we  are 
brought  to  the  question  whether  the  method  of  compensation  that  is  estab- 
lished as  a  substitute  transcends  the  limits  of  permissible  state  action. 

We  will  consider,  first,  the  scheme  of  compensation,  deferring  for  the 
present  the  question  of  the  manner  in  which  the  employer  is  required  to 
secure  payment. 

Briefly,  the  statute  imposes  liability  upon  the  employer  to  make  compensa- 
tion for  disability  or  death  of  the  employee  resulting  from  accidental  personal 
injury  arising  out  of  and  in  the  course  of  the  employment,  without  regard 
to  fault  as  a  cause  except  where  the  injury  or  death  is  occasioned  by  the 
employee's  willful  intention  to  produce  it,  or  where  the  injury  results  solely 
fr<»n  his  intoxication  while  on  duty;  it  graduates  the  compensation  for 
disability  according  to  a  prescribed  scale  based  upon  the  loss  of  earning  power, 
haying  r^ard  to  the  previous  wage  and  the  character  and  duration  of  the 
disability;  and  measures  the  death  benefits  according  to  the  dependency  of 
the  surviving  wife,  husband,  or  infant  children.  Perhaps  we  shotdd  add 
that  it  has  no  retrospective  effect,  and  applies  only  to  cases  arising  some 
monfths  after  its  passage. 

Of  course,  we  cannot  ignore  the  question  whether  the  new  arrangement  is 
arbitrary  and  unreasonable,  from  the  standpoint  of  natural  justice.  Respect- 
ing this,  it  is  important  to  be  observed  that  the  act  applies  only  to  disabling 
or  fatal  personal  injuries  received  in  the  course  of  hazardous  employment  in 
gainful  occupation.  Reduced  to  its  elements,  the  situation  to  be  dealt  with 
is  this:  Employer  and  employee,  by  mutual  consent,  engage  ia  a  conomon 
operation  intended  to  be  advantageous  to  both;  the  employee  is  to  contribute 
his  personal  services,  and  for  these  he  is  to  receive  wages,  and  ordinarily 
nothing  more;  the  employer  is  to  furnish  plant,  facilities,  organization, 
capital,  credit,  is  to  control  and  manage  the  operation,  paying  the  wages 
and  other  expenses,  disposing  of  the  product  at  such  prices  as  he  can  obtain, 
taking  all  the  profits,  if  any  there  be,  and  of  necessity  bearing  the  entire 
losses.  In  the  nature  of  things,  there  is  more  or  less  of  a  probability  that 
the  employee  may  lose  his  life  through  some  accidental  injury  arising  out  of 
the  employment,  leaving  his  widow  or  children  deprived  of  their  natural 
support;  or  that  he  may  sustain  an  injury  not  mortal  but  resulting  in  his 
total  or  partial  disablement,  temporary  or  permanent,  with  corresponding 
impairment  of  earning  capacity.    The  physical  suffering  must  be  borne  by 
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the  employee  alone;  the  laws  of  nature  prevent  this  from  being  evaded 
or  shifted  to  another,  and  the  statute  makes  no  attempt  to  afford  an  equiva- 
lent in  compensation.  But,  besides,  there  is  the  loss  of  earning  power;  a  loss 
of  that  which  stands  to  the  onployee  as  his  capital  in  trade.  This  is  a  loss 
arising  out  of  the  business,  and,  however  it  may  be  charged  up,  is  an  expense 
of  the  operation,  as  truly  as  the  cost  of  repairing  brdcen  machinery  or  any 
other  expense  that  ordinarily  is  paid  by  the  employer.  Who  is  to  bear  the 
charge?  It  is  plain  that,  on  grounds  of  natural  justice,  it  is  not  unreason- 
able for  the  State,  while  relieving  the  employer  from  responsibility  for 
damages  measured  by  common-law  standards  and  payable  in  cases  where  he 
or  thoee  for  whose  conduct  he  is  answerable  are  found  to  be  at  fault,  to 
r^uire  him  to  contribute  a  reasonable  amount,  and  according  to  a  reasonable 
and  definite  scale,  by  way  of  compensation  for  the  lose  of  earning  power 
incurred  in  the  common  enterprise,  irrespective  of  the  question!  of  negligence, 
instead  of  leaving  the  entire  loss  to  rest  where  it  may  chance  to  fall  —  that 
is,  upon  the  injured  employee  or  his  dependents.  Nor  can  it  be  deemed 
arbitrary  and  unreasonable,  from  the  standpoint  of  the  employee's  interest, 
to  supplant  a  system  under  which  he  assumed  the  entire  risk  of  injury  in 
ordinary  cases,  and  in  others  had  a  right  to  recover  an  amount  more  or  leea 
speculative  upon  proving  facts  of  negligence  that  often  were  difficult  to  prove, 
and  substitute  a  system  under  which  in  all  ordinary  cases  of  accidental 
injury  he  is  sore  of  a  definite  and  easily  ascertained  compensation,  not  being 
obliged  to  assume  the  entire  loss  in  any  case  but  in  all  cases  assuming  any 
lose  beyond  the  prescribed  scale. 

'Much  einphasis  is  laid  upon  the  criticism  that  the  act  creates  liability 
without  fault.  This  is  sufficiently  answered  by  what  has  been  said,  but  we 
may  add  that  liability  without  fault  is  not  a  novelty  in  the  law.  The  com- 
mon-law liability  of  the  carrier,  of  the  inn-keeper,  of  him  who  employed  fire 
or  other  dangerous  agency  or  harbored  a  mischievous  animal,  was  not 
dependent  altogether  upon  questions  of  fault  or  negligence.  Statutes  imposing 
liability  without  fault  have  been  sustained.  8t  Louis  «E  8<m  Franoisco  Ry, 
Co.  T.  Mathews,  165  U.  S.  1,  22;  Chicago,  Rook  Island  and  Pacific  Ry,  Co. 
V.  Zemet^e,  183  U.  S.  582,  586. 

We  have  referred  to  the  maxim  respondeat  superior.  In  a  well-known 
English  case,  HaU  v.  Bmithy  2  Bing.  156,  J60,  this  maxim  was  said  by  Beet, 
C.  J.,  to  be  "  bottomed  on  this  principle,  that  he  who  expects  to  derive  advan- 
tage from  an  act  which  is  done  by  another  for  him,  must  answer  for  any 
injury  which  a  third  person  may  sustain  from  it."  And  this  view  has  been 
adopted  in  New  York.  Cardoi  v.  BoAmey,  69  N.  Y.  281,  287.  The  provision 
for  compulsory  compensation,  in  the  act  under  consideration,  cannot  be 
deemed  to  be  an  arbitrary  and  unreasonable  application  of  the  principle,  so 
as  to  amount  to  a  deprivation  of  the  employer's  property  without  due  process 
of  law.  The  pecuniary  loss  resulting  from  the  employee's  death  or  disable- 
ment must  fall  somewhere.  It  results  from  something  done  in  the  course 
ci  an  operation  from  which  the  employer  expects  to  derive  a  profit.  In 
excluding  the  question  of  fault  as  a  cause  of  the  injury,  the  act  in  effect 
disregards  the  proximate  cause  and  looks  to  one  more  remote  —  the  primary 
cause,  as  it  may  be  deemed  —  and  that  is,  the  employment  itself.  For  this, 
both  parties  are  responsible,  since  they  voluntarily  engage  in  it  as  co-adven- 
torers^  with  personal  injury  to  the  employee  as  a  probable  and  foreseen 
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result,  in  ignoring  anj  possible  n^li^enoe  of  tiie  employee  producing  or  eon- 
tributing  to  the  injury,  the  lawmaker  reaacnably  may  ha^e  been  infliieneed  by 
the  belief  that  in  modem  industry  the  utmost  diligence  in  tkB  employer's 
service  is  in  some  d^ree  ineonfiiBtent  with  adequate  care  on  the  part  of  the 
employee  for  his  own  safety ;  that  the  more  intently  he  devotes  himself  to  the 
work,  the  less  he  can  take  preeaotions  for  hia  own  security.  And  it  is  evident 
that  the  consequences  oi  a  disabling  or  fatal  injury  are  precisely  the  same  to 
the  parties  immediately  affected,  and  to  tiie  community,  whether  the  proximate 
cause  be  culpable  or  innoeent.  Viewing  the  entire  matter,  it  cannot  be  pro- 
nounced arbitrary  and  imreasonable  for  the  State  to  impose  upon  the 
employer  the  absolute  duty  of  making  a  moderate  and  deftnite  eompensation 
in  money  to  every  disabled  employee,  or  m  case  of  his  death  to  those  who 
were  entitled  to  look  to  him  for  support,  in  lieu  of  the  common-law  liability 
confined  to  cases  of  negligence. 

This,  of  course,  is  not  to  say  that  any  scale  of  eompensation,  however 
insignificant  on  the  one  hand  or  onerous  on  the  otiier,  would  be  supportable. 
In  this  case,  no  critidsm  is  made  oni  the  ground  that  the  compensation  pre- 
scribed by  the  statute  in  question  ia  unreaaonable  in  amount,  either  in  general 
or  in  the  particular  case.    Any  question  of  that  kind  may  be  met  when  it 


But,  it  i«  said,  the  statute  strikes  at  the  fundamentals  of  etmstitutional 
freedom  of  contract;  and  we  are  referred  to  two  recent  deelarationa  by  this 
court.  The  first  is  this:  '^Included  in  tiie  right  of  personal  liberty  and 
the  right  of  private  property  —  partaking  of  the  nature  of  each  —  is  the  right 
to  make  eontracts  for  the  acquisition  of  property.  Chief  among  such  contracts 
is  that  of  personal  employm^t,  by  which  labor  and  other  services  are 
exchanged  for  money  or  other  forms  of  property.  If  this  right  be  struck 
down  or  arbitrarily  interfered  with,  there  is  a  substantial  impairment  of 
liberty  in  the  long-established  constitutional  sense."  Copfkoge  v.  Kansiu, 
236  U.  S.  1,  14.  And  this  is  the  other:  "  It  requires  no  argument  to  show 
that  the  right  to  work  for  a  living  in  the  common  occupations  of  the  com- 
munity is  of  the  very  essence  of  ihe  personal  freedom  and  opportunity  that 
it  was  the  purpose  of  the  [Fourteenth]  Amendment  to  secure.'*  Trwf^  v. 
ftaieh,  239  U.  &  33,  41. 

It  is  not  our  purpose  to  qnalifjt  or  weaken  either  of  these  declarations  in 
the  least.  And  we  recognize  that  the  legislation  under  review  does  measurably 
limit  the  freedom  of  employer  and  employee  to  agree  respecting  the  terms 
of  employment,  and  that  it  cannot  be  supported  except  on  the  ground  that  it 
is  a  reasonable  exercise  of  the  police  power  of  the  State.  In  our  opinion  it  is 
fairly  sapportable  upon  that  ground.  And  for  this  reason :  The  subject-matter 
in  respect  of  which  freedom  of  contract  is  restricted  is  the  matter  of  compensa- 
tion for  human  life  or  limb  lost  or  disability  incurred  in  the  course  of  hazard- 
ous employment,  and  the  public  has  a  direct  interest  in  this  as  aiTecting  the 
common  welfare.  **  The  whole  is  no  greater  than  the  sum  of  all  the  parts,  and 
when  the  individual  health,  safety,  and  welfare  are  sacrificed  or  neglected,  the 
State  must  suffer."  Holden  v.  Hardtf,  169  U.  S.  366,  »7.  It  cannot  be 
doubted  that  the  State  may  prohibit  and  punish  self-maiming  and  attempts 
at  suicide;  it  inay  prohibit  a  man  from  bartering  away  his  life  or  his 
personal  security;  indeed,  the  right  to  these  ia  often  declared,  in  bills  of 
rights,   to  be   ''natural   and  inalienable";    and  the  authority  to   prohibit 
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Qontracte  mmdm  in  derogfttioiL  of  a  lawfully  eatabliBhed  policj  of  tlie  Stats 
respecting  cQsnpcBsation  for  aocidcatal  death  or  diaabling  peraonal  isjnry  ia 
e^piatty  dear.  Chiea^,  BmHiim0ott  4  Qviney  H.  B,  Co,  Y.  MeGmre,  219 
U.  S.  549,  5T1;  Bmmd  EmpUffen^  LiabOUy  C«Mr,  229  U.  S.  1,  52. 

We  kave  not  overlooked  the  critieisn  that  the  act  impoeea  no  rule  of 
oondoct  npon  the  employer  with  rcapect  to  the  coBditioos  of  labor  in  tiie 
Ttiioue  induatries  embraeed  withia  its  terms,  preseribes  no  duty  with  rq^ard 
to  where  the  woxfancB  ahall  woric,  the  eharaeler  of  the  madiinery;  tools,  or 
appliaiieeB,  the  roles  or  regulations  to  be  estaUished,  or  the  safety  deTiees 
to  be  inaintained.  This  statute  does  not  concern  its^  with  measures  of 
prev«ntioB,  wUch  presumably  are  embraced  in  other  laws.  But  the  interest 
of  the  public  is  not  confined  to  these.  One  of  the  grounds  of  its  eoncem 
with  the  oontinucd  life  and  earning  power  of  the  individual  is  its  interest 
in  the  prerentioB  of  pauperism,  with  its  concomitants  of  vice  and  crima  And, 
in  our  epfadon,  laws  regulating  the  responsibility  of  employers  for  the 
injury  or  death  of  employees  arising  out  of  the  employment  bear  so  close  a 
relatloB  to  tlie  protection  of  the  lives  and  safety  of  those  concerned  that  thej 
properly  ma j  be  regarded  as  coming  within  the  caftegory  of  police  regulations. 
Ocriodb  ▼.  Allmf,  93  U.  S.  99,  193;  Jfissonri  Aici^  Xy.  Co.  r.  Oosflo,  224 
U.  S.  541,  645. 

No  <|ue8tioB  is  made  but  that  the  procedural  provisions  of  the  act  are  amply 
adequate  to  afford  the  notice  and  opportunity  to  be  heard  required  by  the 
Fourteenth  Amendment*  The  denial  of  a  trial  by  jury  is  not  inconsistent  with 
'Mue  process."  Walker  v.  BoMmuaet,  02  U.  S.  90;  Fronk  v.  Mangum^  237 
U.  S.  309,  340. 

T%e  objection  under  the  "equal  protection'*  clause  is  not  pressed.  The 
only  apparent  basis  lor  it  is  in  exclusion  ol  farm  laborers  and  domestie 
servants  from  the  scheme.  But,  manifestly,  this  cannot  be  judicially  declared 
to  be  an  arbitrary  classification,  since  it  reasonably  may  be  considered  that 
the  risks  mherent  in  these  occupations  are  exceptionally  patent,  simple,  and 
familiar.  Jftesoiwt,  Kammu  d  Tetsas  Ry.  Co.  T.  Cade,  233  U.  6.  642,  650,  and 
cases  there  cited. 

We  conclude  that  the  prescribed  scheme  of  compulsory  compensation  is  not 
repugnant  to  the  provisions  of  the  Fourteenth  Amendment,  and  are  brought 
to  consider,  next,  the  manner  in  whidi  the  employer  is  required  to  secure 
payment  of  the  ccmipensation.  By  9  50,  this  may  be  done  in  one  of  three 
ways:  (a)  state  insurance,  (b)  insurance  with  an  authorized  insurance 
corporation  or  association,  or  (c)  by  a  deposit  of  securities.  The  record 
shows  that  the  predecessor  of  plaintiff  in  error  dioee  the  third  method,  and, 
with  the  aanction  of  the  commission,  deposited  securities  to  the  amount  of 
$300,000,  under  |  50,  and  $30,000  in  cash  as  a  deposit  to  secure  prompt  and 
convenient  payment,  under  %  25,  with  an  agreement  to  make  a  further  deposit 
if  required.  This  was  accompanied  with  a  reservation  of  all  contentions  as 
to  the  invalidity  of  the  act,  and  had  not  the  effect  of  preventing  plaintiff 
in  error  from  raising  the  questions  we  have  discussed. 

The  system  of  compulsory  compensation  having  been-  found  to  be  within 
the  power  of  the  State,  it  is  within  the  limits  of  permissible  regulation,  in 
aid  of  the  system,  to  require  the  employer  to  furnish  satisfactory  proof  of 
bis  tsaneial  ability  to  pay  the  eompensation,  and  to  deposit  a  reasonable 
OBOtmt  of  securities  for  that  purpose.    The  third  clause  of  9  50  has  not  been, 
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and  presumably  will  not  be,  construed  so  as  to  give  an  unjbridled  discretion  to 
the  commission;  nor  is  it  to  be  presumed  that  soWent  employers  will  be 
prevented  from  becoming  self -insurers  on  reasonable  terms.  No  question  is 
made  but  that  the  terms  imposed  upon  this  railroad  company  were  reasonable 
in  view  of  the  magnitude  of  its  operations,  the  number  of  its  employees,  and 
the  amount  of  its  payroll  (about  $60,000,000  annually) ;  hence  no  criticism 
of  the  practical  effect  of  the  third  clause  is  suggested. 

This  being  so,  it  is  obvious  that  this  case  presents  no  question  aa  to  whether 
the  State  might,  consistently  with  the  Fourteenth  Amendment,  compel  em- 
ployers to  effect  insurance  according  to  either  of  the  plans  mentioned  in  the 
first  and  second  clauses.  There  is  no  such  compulsicMi,  since  self-insurance 
under  the  third  clause  presumably  is  open  to  all  employers  on  reasonable 
terms  that  it  is  within  the  power  of  the  State  to  impose.  Regarded  as 
optional  arrangements,  for  acceptance  or  rejection  by  employers  unwilling 
to  comply  with  that  clause,  the  plans  of  insurance  are  unexceptionable  from 
the  constitutional  standpoint.  Manifestly,  the  employee  is  not  injuriously 
affected  in  a  constitutional  sense  by  the  provisions  giving  td  the  employer 
an  option  to  secure  payment  of  the  compensation  in  either  of  the  modes 
prescribed,  for  there  is  no  presumption  that  either  will  prove  inadequate  to 
safeguard  the  employee's  interests. 

Judgment  affirmed. 

At  the  same  time  with  its  decision  sustaining  the  New  York 
act,  the  Supreme  Court  of  the  TTnited  States  handed  down  decisions 
sustaining  the  workmen's  compensation  acts  of  the  States  of  Wash- 
ington and  Iowa.  Four  of  the  nine  justices  dissented  from  the 
Washington  decision.  The  Iowa  decision  was  unanimous.  The 
Washington  law  differs  from  the  New  York  law  in  that  the  State 
had  been  made  the  sole  agency  for  compensation  insurance;  the 
Iowa  law,  in  that  compensation  insurance  was  optional.  The 
cost  of  compensation  was  met  in  Washington  by  an  occupational 
tax.  The  decision  in  the  Washington  case  opens  the  way,  as 
concerns  the  Federal  Constitution,  for  monopoly  of  workmen's 
compensation  insurance  and  entire  exclusion  of  private  casualty- 
companies  by  the  state  government  within  any  (State.  Since  the 
Washington  and  Iowa  decisions  are  of  vital  interest  to  New  York 
aj3  well  as  to  all  other  States  of  the  Union,  their  full  texts  are 
inserted  here,  as  follows: 

Washiivgton  DECISlOir 
Mountain  Timber  Oo.  v.  Washington^  243  U.  S.  219,  Mar.  6,  1917. 
Mb.  Justicb  Pitnst  delivered  the  opinion  of  the  eourt. 
This  waa  an  action  brought  by  the  State  against  plaintiff  in  error,  a  cor- 
poration engaged  in  the  business  of  logging  timber  and  operating  a  logging 
railroad  and  a  sawmiU  having  power-driven  machinery,  all  in  the  State  of 
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WwabingUm,  to  recover  under  e.  74  of  the  Lawi  of  1911,  known  aa  the  Work- 
men'a  Compensation  Act,  certain  preminma  haaed  upon  a  percentage  of  the 
eitimated  payroll  of  the  workmen  employed  by  plaintiff  in  error  during  the 
three  montlifl  beginning  October  1,  1911.  Plaintiff  in  error  by  demurrer 
raiaed  objectiona  to  the  act  baaed  upon  the  Conatitution  of  the  United  Statea. 
The  Supreme  Court  of  Waahington  orerruled  them,  and  affirmed  a  judgment 
in  favor  of  the  State,  75  Waahington,  581,  following  ita  prerioua  deeiaion  in 
State,  em  reL  Doijia-Bmith  Co.  y.  Claueen,  66  Waahington,  156;  and  the  oaae 
eomeB  here  under  I  237,  Judicial  Code. 

The  act  eatablidiea  a  atate  fund  for  the  compenaation  of  woikmen  injured 
in  hasardoua  employment,  aboliahea,  except  in  a  few  apecifled  caaea,  the  action 
at  law  by  employee  againat  employer  to  recover  damagea  on  the  ground  of 
negligence,  and  deprivea  the  courta  of  juriadiction  over  auch  controveraiea. 
It  ia  obligatory  upon  both  employera  and  employeea  in  the  haaardoua  employ- 
menta,  and  the  atate  fund  ia  maintained  by  compulaory  contributiona  from 
employera  in  auch  induatriea,  and  ia  made  the  aole  aource  of  compenaation 
for  injured  employeea  and  for  the  dependenta  of  thoae  whoae  injuriea  reault 
in  death.  We  will  recite  ita  proviaiona  to  an  extent  aufficient  to  ahow  the 
character  of  the  legialation. 

The  ftrat  section  contains  a  declaration  of  policy,  reciting  that  the  common- 
law  ayatem  governing  the  remedy  of  workmen  againat  employera  for  injuriea 
received  in  hazardoua  work  ia  inconaiatent  with  modem  induatrial  oonditiona, 
and  in  practice  provea  to  be  economically  unwiae  and  unfair;  that  the  remedy 
of  the  workman  haa  been  uncertain,  alow  and  inadequate;  that  injuriea  in 
auch  employmenta,  formerly  occaaional,  have  become  frequent  and  inevitable; 
and  that  the  welfare  of  the  State  depends  upon  ita  induatriea,  and  even 
more  upon  the  welfare  of  ita  wage-workera.  "The  State  of  Waahington, 
therefore,  exercising  herein  ita  police  and  aovereign  power,  declarea  that  all 
phaaea  of  the  premiaea  are  withdrawn  from  private  controversy,  and  aure 
and  certain  relief  for  workmen,  injured  in  extra  hasardoua  work,  and  their 
familiea  and  dependenta  ia  hereby  provided  regardleaa  of  queationa  of  fault 
and  to  the  exclusion  of  every  other  remedy,  proceeding  or  compenaation, 
except  aa  otherwiae  provided  in  this  act;  and  to  that  end  all  civil  actiona  and 
civil  cauaea  of  action  for  auch  peraonal  injuries  and  all  juriadiction  of  the 
eourta  of  the  atate  cfver  auch  cauaea  are  hereby  aboliahed,  except  aa  in  thia 
act  provided.'' 

The  aecond  section,  declaring  that  while  there  ia  a  hazard  in  all  employ- 
menta, certain  employmenta  are  recognized  aa  being  inherently  constantly  dan- 
gerous, enumeratea  thoae  intended  to  be  embraced  within  the  term  "extra 
hazardous,'*  including  factoriea,  mills,  and  workahopa  where  machinery  ia 
used,  printing,  electrotyping,  photo-engraving  and  atereotyping  planta  where 
machinery  ia  uaed;  foundriea,  blast  furnaces,  minea,  wella,  gaa  worka,  water 
works,  reduction  worka,  breweriea,  elevatora,  wharvea,  docka,  dredges,  amelterai 
powder  worka;  logging,  lumbering,  and  ahipbnilding  operationa;  logging,  street 
and  interurban  railroads;  steamboata,  railroada,  and  a  number  of  others;  at 
the  aame  time  declaring  that  if  there  be  or  ariae  any  extra  hazardoua  occupa- 
tion not  enumerated,  it  ahall  come  under  the  act,  and  ita  rate  of  contribution 
to  the  aecident  fund  ahall  be  fixed  by  the  Department  created  by  the  act  upon 
the  baais  of  the  relation  which  the  riak  involved  bear  a  to  the  riaka  olaasified, 
until  the  rate  ahall  be  fixed  by  legislation.    The  third  section  contains  a 
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defiaitioii  of  terms,  and,  asmong  them,  ^  Workman  meaaa  every  person  in  this 
state,  who,  after  September  30,  1911,  is  engaged  in  iiie  emfkloyment  ol  an 
employer  carrying  on  or  oondueting  any  of  the  industries  aAednled  or 
dasBiAed  in  section  4,  whether  by  way  of  mamtal  labor  or  otherwise,  and 
whether  npon  the  premises  or  at  the  plant,  or,  he  Being  in  the  course  of  his 
employment,  away  from  the  plant  oi  his  employer;"  with  a  proviaor  giving 
to  a  workman  injured  while  away  from  the  plant  through  the  negligence 
or  wrong  of  another  not  in  the  same  employ,  or,  if  death  letultB  from  the 
injury,  to  his  widow,  children,  or  dependents,  an  election  whether  to  take 
nnder  the  act  or  to  seek  a  remedy  against  the  third  party.  ''Injury*  is 
defined  as  an  injury  resultixig  from  some  fortuitous  event,  as  distmgniabed 
from  the  eontraetion  ol  disease. 

Section  4  containB  a  schedule  of  contribution,  redting  that  industry  should 
bear  the  greater  portion  of  the  burden  ol  the  cost  of  its  accidents,  and 
requiring  eadi  employer  prior  to  January  l&th  of  eadi  year  to  pay  into  the 
state  treasury,  in  accordance  with  the  schedule,  a  sum  equal  to  a  percentage  of 
hia  total  payroll  for  the  year,  ^tfae  same  being  deemed  the  moat  accnrate 
method  of  equitable  distribatioa  of  burden  in  proportion  to  relative  haaard.* 
The  application  of  the  act  as  between!  employers  and  workmen  is  made  to 
date  from  the  first  day  of  October,  1911,  the  payment  for  that  year  to  be 
made  prior  to  that  date  and  upon  the  basis  of  the  payroll  of  the  last  preeeding 
three  months  of  operation.  At  the  end  of  eadi  year  an  adjustment  of  aocounts 
is  to  be  made  upon  the  basis  of  the  actual  payrolL  The  schedule  divides 
the  various  occupations  into  groups,  and  imposes  various  percentages  upon 
the  different  groups,  the  lowest  being  1%  per  cent,  in  the  case  of  the  textile 
industries,  ereameries,  printing  estaUishments,  etc.,  and  the  highest  being 
10  per  cent,  in  the  ease  of  powder  works.  The  same  section  establishea  47 
different  classes  of  industry,  and  deelares: 

''For  the  purpose  of  such  payments  accounts  shall  be  kept  with  eack 
industry  in  accordance  with  the  classification  herein  provided  and  no  daas 
shall  be  liable  for  the  de|»letion  of  the  acddent  fund  from  accidents  happsBing 
in  any  other  class.  Each  class  shall  meet  and  be  liable  for  the  accidents 
occurring  in  such  class.  There  shall  be  collected  from  each  dass  as  an 
initial  payment  into  the  acddent  fund  as  above  specified  on  or  before  the 
1st  day  of  October,  11^11,  one-fourth  of  the  premium  of  the  next  succeeding 
year,  and  one-twelfth  thereof  at  the  close  of  each  month  after  December, 
1911:  Provided,  Any  class  having  sufficient  funds  credited  to  its  account  at 
the  end  of  the  first  three  months  or  any  month  thereafter,  to  meet  the  require- 
ments of  the  accident  fund,  that  dass  shall  not  be  called  npon  for  snch 
month.  In  case  of  aoddents  occurring  in  such  dass  after  lapsed  payment 
or  payments  said  daas  shall  pay  the  said  lapsed  or  deferred  payments  com- 
mencing  at  the  first  lapsed  payment,  as  may  be  necessary  to  meet  anch 
requirements  of  the  accident  fund.  The  fund  thereby  created  AM  be  to-med 
the  '  acddent  fund '  which  diall  be  devoted  exdusivdy  to  the  purpose  spedfted 
for  it  in  this  act  In  that  the  intmt  is  ihmt  the  fund  erected  tmdsr  Cftit 
Bwtion  8haU  altimately  heoome  meithm'  more  nor  lese  than  eeAf-ewpporting, 
exciueive  of  the  eceponee  of  admmietrationy  the  ratee  in  tMe  aoetian  nowMi 
ore  suhjeet  to  future  adfuetment  li/  the  legielature,  and  the  dUueifioationo 
to  rearrangement  followmg  any  relative  inereaee  or  deereaae  of  hwaard  ekowm 
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hf  egeperienceA  ...  If,  after  this  act  shall  haT«  eome  into  operation, 
it  is  sthcfwn  by  experienee  under  the  act,  because  of  poor  or  careless  manage- 
ment, any  establishment  or  woiic  is  unduly  dangerous  in  comparison  with 
other  like  establishments  or  works,  the  department  may  adranoe  its  classifi- 
cation, of  risks  and  premium  rates  in  proportion  to  the  undue  hazard.  In 
aecordanee  with  the  same  principle,  any  such  increase  in  classification  or 
premium  rate,  shall  be  subject  to  restoration  to  the  schedule  rate.  ...  If, 
at  the  end  of  any  year,  it  shall  be  seen  that  the  contribution  to  the  accident 
fund  by  any  class  of  industry  shall  be  less  thaxi  the  drain  upon  the  fund 
on  aooount  of  that  class,  the  deficiency  shall  be  made  good  to  the  fund  on  the 
Ist  day  of  February  of  the  following  year  by  the  employers  of  that  class 
in  proportion  to  their  respectiye  payments  for  the  past  year.'* 

Section  5  contains  a  schedule  of  the  compensation  to  be  awarded  out  of 
the  accident  fund  to  each  injured  workman,  or  to  his  family  or  dependents 
in  case  of  his  death,  and  declares  that  except  as  in  the  act  otherwise  provided 
such  payment  shall  be  in  lieu  of  any  and  all  rights  of  action  against  any 
person  wbomsoerer.  Where  death  results  from  the  injury,  the  compensation 
includes  the  expenses  of  burial,  not  exceeding  $75  in  any  case,  a  monthly 
payment  of  $20  for  the  widow  or  invalid  widower,  to  cease  at  remarriage, 
and  $5  per  month  for  each  chUd  under  the  age  of  1((  years  until  that  age  is 
reached,  but  not  exceeding  $3&  in  all,  with  a  lump  sum  of  $240  to  a  widow 
upon  her  remarriage;  if  the  workman  leaves  no  wife  or  Jiusband,  but  a  child 
or  children  under  the  age  of  16  years,  there  is  to  be  a  monthly  payment  of 
$10  to  each  child  until  that  age  is  reached,  but  not  exceeding  a  total  of  $36 
per  month;  if  there  be  no  widow,  widower,  or  child  under  the  age  of  16 
years,  other  dependent  relatives  are  to  receive  monthly  payments  equal  to 
50  per  cent,  of  the  average  monthly  support  actually  received  by  such  depend- 
ent from  the  workman  during  the  twelve  months  next  preceding  his  injury,  but 
not  exceeding  a  total  of  920  per  month.  For  permanent  total  disshility 
of  a  workman,  he  is  to  receive  if  unmarried  $20,  or,  if  married,  $25  per 
month,  with  $5  per  month  additional  for  each  child  under  the  age  of  16  years, 
but  not  exceeding  $36  per  month  in  all.  (Section  7  provides  that  the 
monthly  payment,  in  case  of  death  or  permanent  total  disability,  may  be 
converted  into  a  lump  sum  payment,  not  in  any  case  exceeding  $4,000, 
according  to  the  expectancy  of  life.)  For  temporary  disability  there  is 
a  somewhat  different  scale,  compensation  to  cease  when  earning  power  is 
restored.  For  permanent  partial  disability  the  worinnan  is  to  receive  com- 
pensation in  a  hunp  sum  equal  to  the  extent  of  the  injury,  but  not  exceeding 
$1,500. 

By  §  6,  if  injury  or  death  results  to  a  workman  from  his  deliberate  intention 
to  produoe  it,  neither  he  nor  his  widow,  child,  or  dependents  shall  receive 
any  paysMut  out  of  the  fund.  If  injury  or  death  results  to  a  workman  from 
the  delibeiate  intention  of  the  employer  to  produce  it,  the  workman  or  his 

^By  Sess.  Laws  1915,  c.  188.  p.  674.  677,  I  4  was  amended  so  as  to  substitute 
te  the  place  of  tbe  claase  ttandse<>  the  foUowlng:  "In  that  the  Intent  Is  that 
the  tand  created  under  this  section  shall  ultimately  liecoiiie  neither  alotre  nor 
leas  than  self-sapportlng,  ezcluslTe  of  the  expense  of  administration,  the  rates 
■amed  In  this  seeUoa  are  sabjeet  to  fntore  adjaatmoit  by  the  Industrial  Insarance 
department,  la  accordance  with  any  relatlye  Increase  or  decrease  In  hasard  shown 
toy  experience,  and  If  In  the  judgment  of  the  industrial  Insnrance  department  the 


moneys  paid  into  the  fund  of  any  class  or  classes  shall  be  insufBdent  to  properly  and 
Boffieiently  distribute  the  burden  of  expense  of  accidents  occurring  therein,  the 
department  may  divide,   rearrange  or  consolidate  such   class  or  classes,  making 


ently   distribute  the  burden   of  expense  of  accidents  occurring  therein,   the 

_.,_tment  may  divide,   rearrange  or  consolidate  such   class  or        —-.-.-- 

snch  adjustment  or  transfer  of  funds  as  it  may  deem  proper." 
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of  the  employer  are  to  be  made  whether  injuries  have  befallen  his  own 
employees  or  not,  so  that  however  pmdently  one  may  manage  his  business, 
even  to  the  point  of  immunity  to  his  employees  fr<»n  SMidental  injury  or 
death,  he  nevertheless  is  required  to  make  periodical  contributions  to  a  fund 
lor  making  compensation  to  the  injured  employees  of  his  perhaps  negligent 
competitors. 

In  the  present  ease  the  Supreme  Court  of  Washington  (75  Washington, 
581,  583),  sustained  the  law  as  a  legitimate  exercise  of  the  police  power, 
referring  at  the  same  time  to  its  previous  decision  in  the  Clause$^  Case,  65 
Washington,  156,  203,  207,  whrch  was  rested  principally  upon  that  power, 
but  also  (pp.  203,  207),  sustained  the  charges  imposed  upon  employers 
engaged  in  the  specified  industries  as  possessing  the  character  of  a  license 
tax  upon  the  occupati(»,  partaking  of  the  dual  nature  of  a  tax  for  revenue 
and  a  tax  for  purposes  of  regulation.  We  are  not  here  concerned  with  any 
mere  question  of  construction,  nor  with  any  distinction  between  the  police 
and  the  taxing  powers.  The  question  whether  a  state  law  deprives  a  party 
of  rights  secured  by  the  Federal  Oonstitution  depends  not  upon  how  it  is 
characterified,  but  upon  its  practical  operation  and  effect.  Henderson  v. 
Mayor  of  New  York,  92  U.  S.  25»,  268;  Biockard  v.  Morgcm,  185  U.  S.  27,  36; 
CMoeston,  Harrisburg  d  San  Antonio  Ry.  Co.  v.  Texas,  210  U.  S.  217,  227; 
Western  UnUm  Telegraph  Co.  v.  Kansas,  216  U.  8.  1,  28,  30;  Ludwig  v.  Western 
Union  Telegraph  Co.,  216  U.  S.  146,  162;  St.  Lonis  Southwestern  Ry.  Co,  ▼. 
Arkansas,  235  U.  S.  350,  36&.  And  the  Federal  Oonstitution  does  not  require 
a  separate  exercise  by  the  States  of  their  powers  of  regulation  and  of  taxa- 
tion.   GimdUng  v.  Chicago,  177  U.  S.  183,  189. 

Whether  this  legislation  be  regarded  as  a  mere  exercise  of  the  power  of 
r^;ulation,  or  as  a  combination  of  regulation  and  taxation,  the  crucial 
inquiry  under  the  Fourteenth  Amendment  is  whether  it  clearly  appears  to  be 
not  a  fair  and  reasonable  exertion  of  governmental  power,  but  so  extravagant 
or  arbitrary  as  to  constitute  an  abuse  of  power.  All  reasonable  presump- 
tioBS  are  in  favor  of  its  validity,  and  the  burden  of  proof  and  argument  is 
upon  those  who  sedL  to  overthrow  it.  Erie  R,  R,  Co.  v.  WiUiams,  233  U.  6: 
685,  699.  In  the  present  oaae  it  will  be  proper  to  consider:  (1)  Whether  the 
main  object  of  the  legislation  is,  or  reasonably  may  be  deemed  to  be,  of 
general  and  publie  moment,  rather  than  of  private  and  particular  interest, 
BO  as  to  furnish  a  just  occasion  for  such  interference  with  personal  liberty 
and  the  right  of  acquiring  property  as  necessarily  must  result  from  carry- 
ing it  into  effect.  (2)  Whether  the  charges  imposed  upon  employers  are 
reasonable  in  amount,  or,  on  the  other  hand,  so  burdensome  as  to  be  mnni^ 
festly  oppressive.  And  (3)  whether  the  burden  is  fairly  distributed*  haTing 
rsgard  to  the  causes  that  give  rise  to  the  need  for  the  legislation. 

As  to  the  first  point:  The  authority  of  the  States  to  enact  such  lawn  as 
reasonably  are  deemed  to  be  neeesary  to  promote  the  health,  safety,  and  gen- 
eral welfare  of  their  people,  carries  with  it  a  wide  range  of  judgment  and 
diseretion  as  to  what  matters  are  of  sufficiently  general  importance  to  be 
subjected  to  state  regulation  and  aibmnistration.  LmoUm  v.  Bteela,  152 
U.  S.  133,  136.  "The  police  power  of  a  State  is  as  broad  and  plenary  as 
its  taxing  power."  Kidd  v.  Pearson,  128  U.  S.  1,  26.  In  Barbier  v.  Connolly, 
113  U.  S.  27,  31,  the  court,  by  Mr.  Justice  Field,  said:  ''Neither  1^  [four- 
teenth]  amendm^it  —  broad  and  comprehensive  as  it  is  —  nor  any   oilier 


Digitized  by  VjOOQ IC 


COKSTITUTIOITAUTT  IN  GeNSXAL  29 

UHBAneaDit,  wms  deeigBed  to  interfere  with  the  power  of  the  State,  eom^ 
tianee  texsifid  ito  pc^ce  power,  to  pceecrihe  reguUitiQaft  to  pronote  the  heelth, 
peaee,  norahsj  edncataoB,  and  good  order  of  ihe  people,  and  to  ligielate  eo 
aft  to  increaae  tte  iBdnetrics  of  the  State,  develop  its  resourees,  and  add  to 
iU  wealth  and  prosperity.    Froai  the  yerj  neeeenties  of  soeaety,  legislation 
of  a  speeial  character,  having  these  objeets  in  Tiew,  most  often  be  had  in 
otttsin  districts,  such  as  for  drsining  marshes  and  irrigating  arid  plains. 
Special  burdens  are  often  neoeasary  for  general   benefits — lor  supplying 
water,  pvereBting  fires,  lighting  distriets,  cleaning  streets,  opening  parks, 
and  naany  other  objects.     HngnlatJens  for  these  purposes  may  press  with 
SKtre  or  less  weight  upon  one  than  npoa  another,  but  they  are  designed,  not 
to  impose  nneqnal  or  mmeeessary  restrictjons  upon  any  one,  but  to  promote, 
with    ae    little   indiyidnal    inoonvenienee   as   pooaiUe,    the    general    good. 
Hough,  in  many  reapeeta,  necesearily  apecial  in  their  character,  they  do  not 
fnnuA  just  ground  of  complaint  if  they  operate  slike  upon  all  persons 
and  property  under  the  same  circumstanees  and  eonditione.    Clam  l^alation, 
diacriminating  against  some  and  favoring  others,  is  prdiibited,  but  legis- 
lation whidi,  in  carrying  out  a  public  purpose,  is  limited  in  its  application, 
if  within  the  sphere  of  its  operation  it  affects  alike  all  persons  similarly 
situated,  is  not  within  the  smendment."    It  seems  to  us  that  the  considera- 
tions  to  which  we  hsTO  adverted  in  ^Teio  York  Oemtral  R.  R.  Co.  T.  WhUe, 
mproy  as  showing  that  the  Workmen's  ODmpensation  Law  of  Kew  York  is 
not  to  be  deemed  arbitrary  and  unreasonable  from  the  standpoint  of  natural 
juatiee,  are  sufficient  to  support  the  State  of  Washingrton  in  oonduding  that 
the  naatter  of  compensation  for  accidental  injuries  with  resulting  loss  of 
life  or  earning  capacity  of  men  employed  in  hacardoua  occupations  is  of 
Bnfifeient  public  moBMBt  to  justify  making  the  entire  matter  of  compeasap 
tiHm  a  public  eoaoem,  to  be  administered  through  state  ageneiea.    Certainly 
the  operation  of  industrial  establishments  that  in  the  ordinary  course  of 
things  freipuntly  and  inevitably  produce  disabling  or  mortal  injuries  to  tiie 
human  beings  employed  is  not  a  matter  of  wholly  private  concern.    It  hardly 
would  be  questioned  that  the  State  might  expend  public  moneys  to  provide 
hospital  treatment,  artificial  limbs,  or  other  like  aid  to  persons  injured  in 
indnstry  and  hcmea  or  support  for  the  widows  and  orphana  of  those  killed. 
l>oes  direct  compensation  stand  on  a  leas  secure  ground  r    A  familiar  exerciae 
ef  state  power  is  the  grant  of  poisions  to  disabled  aoldiera  and  to  the  widows 
and  dependenta  of  those  killed  in  war.    Such  legialation  usually  is  justified  as 
taMJHing  a  moral  obligation  or  as  tending  to  encourage  the  performance  of 
the  public  duty  of  defense.    But  is  the  State  powerless  to  compensate,  witE 
or  otherwise,  those  who  are  disabled,  or  the  dependents  of  thoss 
lives  are  lost,  in  the  industrial  ooenpations  that  are  so  necessary 
to  develop  the  resourees  and  add  to  the  wealth  and  proeperity  of  the  State? 
A  machine  as  well  as  a  bullet  may  produce  a  wound,  and  the  diaabling  effect 
may  be  the  same.    In  a  recent  ease,  the  Supreme  Court  of  Washington  said: 
"Under  our  statutes  the  workman  is  the  soldier  of  organised  industry 
accepting  a  kind  of  penaion  in  exchange  for  abaolute  insurance  on  hia  master's 
pnauses."    Bimria  v.  indiwtriai  inauranoe  OtmmiaMioH,  16S  Pac.  Rep.  256, 
28S.    It  is  said  that  the  compenaation  or  pension  under  this  law  is  not  con- 
ifamd  to  those  who  are  left  without  means  oi  support    Tliis  is  true.    But 
is  the  State  pofwerless  to  succor  the  wounded  except  they  be  reduced  to 
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the  last  extremity?  Is  it  debaired  from  compensating  an  injured  man  until 
his  own  resources  are  first  exhausted?  This  would  be  to  discriminate  against 
the  thrifty  and  in  fi^Tor  of  the  improyident.  The  power  and  discretion  of 
the  State  are  not  thus  circumscribed  by  the  Fourteenth  Amendment. 

Secondly,  is  the  tax  or  imposition  so  clearly  excessiye  as  to  be  a  deprivation 
of  liberty  or  property  without  due  process  of  law?  If  not  warranted  l^ 
any  just  occasion,  the  least  imposition  is  oppressive.  But  that  point  is 
covered  by  what  has  been  said.  Taking  the  law,  therefore,  to  be  justified  by 
the  public  nature  of  the  object,  whether  as  a  tax  or  as  a  regulation,  the 
question  whether  the  charges  are  excessive  remains.  Upon  this  point  no  par- 
ticular contention  is  made  that  the  compensation  allowed  is  unduly  large;  and 
it  is  evident  that  unless  it  be  so  the  corresponding  burden  upon  the  industry 
cannot  be  regarded  as  excessive  if  the  State  is  at  liberty  to  impose  the  entire 
burden  upon  the  industry.  With  respect  to  the  scale  of  compensation,  we 
repeat  what  we  have  said  in  Jfew  York  Central  R,  R»  C<k  v.  White,  that  in 
sustaining  the  l»w  we  do  not  intend  to  say  that  any  scale  of  compensation, 
however  insignificant  on  the  one  hand  or  onerous  on  the  other,  would  be  sup- 
portable, and  that  any  question  of  that  kind  may  be  met  when  it  arises. 

Upon  the  third  question  —  the  distribution  of  the  burden  —  there  is  no 
criticism  upon  the  act  in  its  details.  As  we  have  seen,  its  fourth  section  pre- 
scribes the  schedule  of  contribution,  dividing  the  various  occupations  into 
groups,  and  imposing  various  percentages  evidently  intended  to  be  propor- 
tioned to  the  hazard  of  the  occupations  in  the  respective  groups.  Certainly 
the  application  of  a  proper  percentage  to  the  i»ay-roll  of  the  industry  cannot 
be  deemed  an  arbitrary  adjustment  in  view  of  the  legislative  declaration  that 
it  is  "deemed  the  most  accurate  method  of  equitable  distribution  of  burden 
in  proportion  to  relative  hazard."  It  is  a  matter  of  common  knowledge  that 
in  the  practice  of  insurers  the  pay-roll  frequently  is  adopted  as  the  basis 
for  computing  the  premium.  The  percentages  seem  to  be  high;  but  when 
these  are  taken  in  connection  with  the  provisions  requiring  accounts  to  be 
kept  with  each  industry  in  accordance  with  the  classification,  and  declaring 
that  no  class  shall  be  liable  for  the  depletion  of  the  accident  fund  from 
accidents  happening  in  any  other  class,  and  that  any  class  having  sufficient 
funds  to  its  credit  at  the  end  of  the  first  three  months  or  any  month  there- 
after is  not  to  be  called  upon,  it  is  plain  that,  after  the  initial  payment, 
which  may  be  regarded  as  a  temporary  reserve,  the  assessments  will  be 
limited  to  the  amounts  necessary  to  meet  actual  losses.  As  further  rebutting 
the  suggestion  that  the  imposition  is  exorbitant  or  arbitrary,  we  should 
accept  the  declaration  of  intent  that  the  fund  shall  ultimately  become  neither 
more  nor  less  than  self-supporting,  and  that  the  rates  are  subject  to  future 
adjustment  by  the  legislature  and  the  classifications  to  rearrangement  accord- 
ing to  experience,  as  plain  evidence  of  an  intelligent  effort  to  limit  the 
burden  to  the  requirements  of  each  industry. 

We  may  conveniently  answer  at  this  point  the  objection  that  the  act  goes 
too  far  in  classifying  as  hazardous  large  numbers  of  occupations  that  are 
not  in  their  nature  hazardous.  It  might  be  sufficient  to  say  that  this  is 
no  concern  of  plaintifi'  in  error,  since  it  is  not  contended  that  its  businesses 
of  logging  timber,  operating  a  logging  railroad,  and  operating  a  sawmill  with 
power-driven  machinery,  or  either  of  them,  are  non-hazardous.  Plymouth 
Coal  Co,  V.  Pennsylvania,  232  U.  S.  531,  644.     But  further,  the  question 
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vhieth«r  any  of  the  industries  enumerated  in  I  4  is  non-hasardous  will  be 

proved  by  experience^  and  the  provisiona  of  the  act  themelTes  give  anffleient 

usnranoe  that  if  in  any  industry  there  he  no  accident  there  will  be  no  assess- 

nent,  unleas  for  expenses  of  adminiatration.     It  is  true  that,  while  the 

leetioii  as  originally  enacted  provided  for  adraneing  the  classification  of 

riska  and  premium  rates  in  a  particular  establishment  shown  by  experience 

to  be  unduly  dangeroua  because  of  poor  or  careless  management,  there  waa 

no  eorreaponding  provision   for  reducing  a  particular  industry  shown  by 

eKperienoe  to  be  included  in  a  class  which  imposed  upon  it  too  high  a  rate. 

Tliia  was  remedied  by  the  amendment  of  1915,  quoted  in  the  margin,  above, 

which,  however,  cannot  aifect  the  decision  of  the  present  case.    But  in  the 

absence  of  any  particular  showing  of  erroneous  classification  —  and  there 

ia  none  —  the  evident  purpose  of  the  original  act  to  classify  the  various 

occupations  according  to  the  respective  hazard  of  each  is  sufficient  answer 

to  any  contention   of  improper  distribution   of  the  burden  amongst   the 

industries  themselves. 

There  remains,  therefore,  only  the  contention  that  it  is  inconsistent  with 
the  due  process  and  equal  protection  clauses  of  the  Fourteenth  Amendment 
to  impose  the  entire  cost  of  accident  loss  upon  the  industries  in  which  the 
losaea  arise.  But  if,  aa  the  legislature  of  WMhington  has  declared  in  the 
first  section  of  the  act,  injuries  in  such  employmenta  have  become  fr^uent 
and  inevitable,  and  if,  as  we  have  held  in  New  York  Central  R,  IL  Co.  v. 
WhitCy  the  State  is  at  liberty,  notwithstanding  the  Fourteenth  Amendment, 
to  disregard  questions  of  fault  in  arranging  a  system  of  compensation  for 
such  injuries,  we  are  unshle  to  discern  any  ground  in  natural  justice  or 
fundamental  right  that  prevents  the  State  from  imposing  the  entire  burden 
upon  the  industries  that  occasion  the  losses.  The  act  in  effect  puts  these 
hazardous  occu]»ations  in  the  category  of  dangerous  agencies,  and  requires 
that  the  losses  shall  be  reckoned  as  a  part  of  the  cost  of  the  industry,  just 
like  the  pay-roll,  the  repair  account,  or  any  other  item  of  cost.  The  plan  of 
assessment  insurance  is  closely  followed,  and  none  more  just  haa  been  sug- 
gested as  a  means  of  distributing  the  risk  and  burden  of  losses  that  inevitably 
muat  occur,  in  spite  of  any  care  that  may  be  taken  to  prevent  them. 

We  are  clearly  of  the  opinion  that  a  State,  in  the  exercise  of  its  power 
to  pass  such  legislation  as  reasonably  is  deemed  to  be  necessary  to  promote 
the  health,  safety,  and  general  welfare  of  its  people,  may  regulate  the  carry- 
ing on  of  industrial  occupations  that  frequently  and  inevitably  produce  per- 
sonal injuries  and  disability  with  consequent  loss  of  earning  power  among 
the  men  and  women  employed,  and,  occasionally,  loss  of  life  of  those  who  have 
wives  and  children  or  other  relations  dependent  upon  them  for  support,  and 
may  require  that  these  human  losses  shall  be  charged  against  the  industry, 
either  directly,  aa  is  done  in  the  case  of  the  act  suetained  in  "New  York  Central 
H.  R,  Co.  V.  White,  eupra^  or  by  publicly  administering  the  compenea- 
tiott  and  distributing  the  cost  among  the  industries  affected  by  means  of  a 
reasonable  system  of  occupation  taxes.  The  act  cannot  be  deemed  oppres- 
sive to  any  class  of  occupation,  provided  the  scale  of  compensation  is  reason- 
able, unless  the  loss  of  hiunan  life  and  limb  is  found  in  experience  to  be 
so  great  that  if  charged  to  the  industry  it  leaves  no  sufficient  margin  for 
reasonable  profits.  But  certainly,  if  any  industry  involves  so  great  a  human 
wastage  as  to  leave  no  fair  profit  beyond  it,  the  State  is  at  liberty,  in  the 


Digitized  by  VjOOQ iC 


32     CouET  Decisiobts  oh^  Woekmen's  CoMPEjsfSATioN  Law 

interest  of  the  safety  and  welfare  of  ita  people,  to  prohibit  such  an  industry 
altflgether. 

To  the  critieism  that  carefully  managed  plants  are  in  effect  required  to 
oontribfute  to  make  good  the  losses  arising  through  the  negligenoe  ol  their 
eompetitorBy  it  is  sufSeient  to  say  that  the  act  reoognizea  that  no  manage- 
ment, however  careful,  ean  afford  immunity  from  personal  injuries  to  employees 
in  the  hazardous  ooeupations,  and  prescribes  that  negligence  ia  not  to  be 
determinative  of  the  question  of  the  responsibility  of  the  employer  or  the 
industry.  Taking  the  fact  that  accidental  injuries  are  inevitable,  in  connec- 
tion with  the  impossibility  of  foreseeing  when,  or  in  what  particular  plant 
or  industry  they  will  occur,  we  deem  that  the  State  acted  within  its  power 
in  declaring  that  no  employer  should  conduct  such  an  industry  without 
making  stated  and  fairly  apportioned  contributiona  adequate  to  maintain 
a  public  fund  for  indemnifying  injured  employees  and  the  dependents  of 
those  killed,  irrespective  of  the  particular  plant  in  which  the  accident  might 
happen  to  occur.  In  short,  it  cannot  be  deemed  arbitrary  or  unreasonable 
far  the  State,  instead  of  imposing  upon  the  particular  employer  entire  respon- 
sibility for  loaeea  oocurring  in  his  own  plant  or  work,  to  impose  the  burden 
upon  the  industry  through  a  system  of  occupation  taxes  limited  to  the  actual 
Leases  oceui^iiig  in  the  respective  classes  of  occupation. 

The  idea  of  special  excise  taxes  for  regulation  and  revenue  proportioned 
to  the  special  injury  attributable  to  the  activitiea  taxed  ia  not  noveL  In 
Nohle  Btate  Btmk  v.  HashoU,  219  U.  S.  104,  this  court  sustained  an  Okla- 
homa statute  which  levied  upon  every  bank  existing  under  the  laws  of  the 
State  an  asBeasmttit  of  a  percentage  of  the  bank's  average  deposits,  for  the 
|>urpofle  of  creating  a  guaranty  fund  to  make  good  the  losses  of  depositors  in 
insolvent  banka>  There,  as  here,  the  collection  and  distribution  of  the  fund 
were  made  a  matter  of  public  administration,  and  the  fund  waa  created  not 
by  general  taxation  but  by  a  special  imposition  in  the  nature  of  an  occupa- 
tion tax  upon  all  banks  existing  under  the  laws  of  the  State.  In  Semdriek 
V.  Maryland,  236  U.  &  610,  622,  and  Kane  v.  Nmo  Jersejf,  242  U.  S.  160,  169, 
we  sustained  laws,  of  &  kind  now  familiar,  imposing  license  fees  upon  motor 
vehicles,  graduated  according  to  horse  power,  so  aa  to  secure  compensatioa 
for  the  use  of  imj^oved  roadways  from  a  class  of  users  for  whose  needs  they 
are  essential  and  whose  operutiona  over  them  are  peculiarly  injurious. 
And  see  CkoHotte,  Columbia  d  Agusta  IL  R.  Oo.  ▼.  Qibhat,  14^  U.  S.  386, 
dM-n5,  and  eases  cited.  (Many  of  the  States  have  laws  protecting  the  sheep 
industry  by  imposing  a  tax  upon  dogs  in  order  to  create  a  fund  for  the 
remnneratioii  of  sheep-owners  for  losses  suffered  by  the  killing  of  their  sheep 
by  dogs.  And  the  tax  ia  imposed  upon  all  dog-owners^  without  regard  to  the 
question  whether  their  particular  dogs  are  req>onaible  for  the  loss  of  sheep. 
Statutes  of  this  character  have  been  sustained  by  the  state  courta  against 
attacks  based  on  constitutional  grounds.  Moray  v.  Brown,  42  K.  H.  373, 
375;  Tetmay^  ChaHmnan,  Y,  Lena,  16  Wisconsin,  666;  MiiehaU  v.  WilUama,  27 
Indiana,  62;  Fan  Som  v.  People,  46  Michigan,  183,  186,  186;  Longyear  v. 
BticJb,  8d  Michigan,  236,  240;  CoU  v.  IToU,  CoUeotor,  103  Illinois,  30;  SoUt 
V.  Roe,  39  Ohio  St.  340,  344;  MeGlone,  Sheriff,  v.  Womack,  129  Kentucky, 
274,  283  et  eeq. 

We  are  unable  to  find  that  the  act,  in  its  general  features,  is  in  conflict 
with  the  Fourteenth  Amendment.    Numerous  objections  are  urged,  founded 
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Upon  matters  of  detail,  but  they  call  for  no  particular  mention,  either 
because  they  are  plainly  devoid  of  merit,  are  covered  by  what  we  have  said, 
or  are  not  such  as  may  be  raised  by  plaintiff  in  error. 

Perkaps  a  word  should  be  said  respecting  a  clause  in  section  4  which  reads 
as  foUows:  **  It  shall  be  unlawful  for  the  employer  to  deduct  or  obtain  (mc) 
any  part  of  the  premium  required  by  this  section  to  be  by  him  paid  from  the 
wages  or  earnings  of  his  workmen  or  any  of  them,  and  the  making  or  attempt 
to  make  any  such  deductions  shall  be  a  gross  misdemeanor."  If  this  were  to 
be  construed  so  broadly  as  to  prohibit  employers  and  employees,  in  agreeing 
upon  wages  and  other  terms  of  employment,  from  taking  into  consideration 
the  fact  that  the  employer  was  a  contributor  to  the  state  fund,  and  the 
resulting  effect  of  the  act  upon  the  rights  of  the  parties,  it  would  be  open 
to  serious  question  whether  as  thus  construed  it  did  not  interfere  to  an 
unconstitutlenal  extent  with  their  freedom  of  contract.  So  far  as  we  are 
aware  the  clause  has  not  been  so  construed,  and  on  familiar  principles  we 
will  not  assume  in  advance  that  a  construction  will  be  adopted  such  as  to 
bring  the  law  into  conflict  with  the  Federal  Constitution.  Badktel  v.  WxUon^ 
204  U.  S.  36,  40;  Plymouth  Coal  Co.  v.  PewMylv<iMa,  232  U.  S.  531,  546. 

Judgment  agirmed. 
The  Chief  Justice,  Mk.  Justice  McKsnna,  Mb.  Justice  Van  Devaittkb 
and  Mb.  Justice  'MoBetkolds  dissent. 

Iowa  Dscfisioir. 
Hawkins  v.  Bleakly,  243  U.  S.  210,  Mar.  6,  1917. 

Mb.  Justice  Pitney  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  by  appellant  in  the  United  States  District 
Court,  to  restrain  the  enforcement  of  an  act  of  the  >General  Assembly  of  the 
State  of  Iowa,  approved  April  18,  1913,  relating  to  employers'  liability  and 
workmen's  compensation;  it  being  chapter  147  of  Laws  of  Iowa,  36  G.  A.; 
embraced  in  Iowa  Code,  Supp.  of  1913,  section  2477m.  The  bill  sets  forth 
that  complainant  is  an  employer  of  laborers  within  the  meaning  of  the  act, 
but  has  rejected  its  provisions,  alleges  that  the  statute  is  in  contravention 
of  the  federal  and  state  constitutions,  etc.,  etc.  A  motion  to  dismiss  was 
sustained  by  the  District  Court  (220  Fed.  Rep.  378),  and  the  case  comes 
here  by  direct  appeal,  because  of  the  constitutional  question,  under  section 
238,  Judicial  Code. 

Since  the  decision  below,  the  Supreme  Court  of  Iowa,  in  an  able  and 
exhaustive  opinion,  has  sustained  the  act  against  all  constitutional  objections, 
at  the  same  time  construing  some  of  its  provisions.  Hunter  v.  Colfax  Con- 
soUdated  Coal  Co.,  154  N.  W.  Rep.  1037;  157  N.  W.  Rep.  146.  Hence  no 
objection  under  the  state  constitution  is  here  pressed,  and  we  of  course  accept 
the  construction  placed  upon  the  act  by  the  state  court  of  last  resort. 

As  to  private  employers,  it  is  an  elective  workmen's  compensation  law, 
having  the  same  general  features  foimd  in  the  recent  legislation  of  many  of 
the  States,  sustained  by  their  courts.  See  Opinion  of  Justices,  209  Massa- 
chusetts, 607;  Young  v.  Duncan,  218  Massachusetts,  346;  Borgnis  v.  Falk 
Co.,  147  Wisconsin,  327;  State,  ew  rel.  Taple  v.  Creamer,  86  Ohio  St.  349; 
Jeffrey  Mfg.  Co.  v.  Blagg,  236  U.  S.  671;  Seoftan  v.  Newark  Dist,  Tel.  Co., 
84  N.  J.  L.  86;  88  K.  J.  L.  701;  Deiheikis  v.  Link-Belt  Co.,  261  Illinois,  464; 
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Crooks  V.  Tazewell  Coal  Co,,  263  Illinois,  343;  Victor  Chemical  Work9  v. 
Industrial  Board,  274  Illinois,  11;  Mathison  v.  Minneapolis  Street  Ry,  Co., 
126  Minnesota,  286;  Shade  v.  Cement  Co.,  92  Kansas,  146;  93  Kansas,  257; 
Sa/yles  v.  Foley  (R.  I.),  9e  Atl.  Rep.  340;  Greene  v.  Caldwell,  170  Kentucky, 
571;  Middleton  v.  rea?a«  Potcer  d  Light  Co.  (Tex.),  185  S.  W.  Rep.  566.  The 
main  purpose  of  the  act  is  to  establish,  in  all  employments  except  those  of 
household  servants,  farm  laborers,  and  casual  employees,  a  system  of  com- 
pensation according  to  a  prescribed  schedule  for  all  employees  sustaining 
injuries  arising  out  of  and  in  the  course  of  the  employment  and  producing 
temporary  or  permanent  disability,  total  or  partial,  and,  in  case  of  death 
resulting  from  such  injuries,  a  contribution  towards  the  support  of  those 
dependent  upon  the  earnings  of  the  employee;  the  compensation  in  either 
case  to  be  paid  by  the  employer  in  lieu  of  other  liability,  and  acceptance  of 
the  terms  of  the  act  being  presumed  unless  employer  or  employee  gives  notice 
of  an  election  to  reject  them.  To  this  main  purpose  no  constitutional  objec- 
tion is  raised,  the  attack  being  confined  to  particular  provisions  of  the  law. 

Some  of  appellant's  objections  are  based  upon  the  ground  that  the  employer 
is  subjected  to  a  species  of  duress  in  order  to  compel  him  to  accept  the  com- 
pensation features  of  the  act,  since  it  is  provided  that  an  employer  rejecting 
these  features  shall  not  escape  liability  for  personal  injury  sustained  by  an 
employee  arising  out  of  and  in  the  usual  course  of  the  employment  because 
the  employee  assumed  the  risks  of  the  employment,  or  because  of  the 
employee's  negligence  unless  this  was  willful  and  with  intent  to  cause  the 
injury  or  was  the  result  of  intoxication,  or  because  the  injury  was  caused  by 
the  negligence  of  a  co-employee.  But  it  is  clear,  as  we  have  pointed  out  in 
New  York  Central  R.  R,  Co,  v.  White,  decided  this  day,  ante,  188,  that  the 
employer  has  no  vested  right  to  have  these  so-called  common-law  defenses 
perpetuated  for  his  benefit,  and  that  the  Fourteenth  Amendment  does  not 
prevent  a  State  from  establishing  a  system  of  workmen's  compensation  with- 
out the  consent  of  the  employer,  incidentally  abolishing  the  defenses  referred 
to. 

The  same  may  be  said  as  to  the  provision  that  in  an  action  against  an 
employer  who  has  rejected  the  act  it  shall  be  presumed  that  the  injury  was 
the  direct  result  of  his  negligence,  and  that  he  must  assume  the  burden  of 
proof  to  rebut  the  presumption  of  negligence.  In  addition,  we  may  repeat 
that  the  establishment  of  presumptions,  and  of  rules  respecting  the  burden 
of  proof,  is  clearly  within  the  domain  of  the  state  governments,  and  that  a 
provision  of  this  character,  not  unreasonable  in  itself  and  not  conclusive  of 
the  rights  of  the  party,  does  not  constitute  a  denial  of  due  process  of  law. 
Mobile,  Jackson  d  Kansas  City  R,  R.  Co.  v.  Tumipseed,  219  U.  S.  35,  42. 

Objection  is  made  to  the  provision  in  section  3,  that  where  an  employee 
elects  to  reject  the  act  he  shall  state  in  an  affidavit  who,  if  anybody,  requested 
or  suggested  that  he  should  do  so,  and  if  it  be  found  that  the  employer  or 
his  agent  made  such  a  request  or  suggestion,  the  employee  shall  be  conclusively 
presumed  to  have  been  unduly  influenced,  and  his  rejection  of  the  act  shall 
be  void.  Passing  the  point  that  appellant  is  an  employer,  and  will  not  be 
heard  to  raise  constitutional  objections  that  are  good  only  from  the  stand- 
point of  employees  (Hatch  v.  Reardon,  204  U.  S.  162,  160;  Rosenthal  v.  New 
York,  226  U.  S.  260,  271;  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  631, 
544;  Jeffrejf  Mfg.  Co.  V.  Blagg,  235  U  S.  571,  576;  Sendriok  V.  Maryland, 
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235  U.  S.  610,  621 ) ;  it  is  sufficient  to  say  that  the  criticised  provision  evi* 
denUy  ib  intended  to  safeguard  the  employee  from  all  influences  that  might 
be  exerted  by  the  employer  to  bring  about  his  dissent  from  the  compensation 
ieatnrea  of  the  act.  The  lawmaker  no  doubt  entertained  the  view  that  the 
act  was  more  beneficial  to  employees  than  the  common-law  rules  of  employer's 
liability,  and  that  it  was  highly  improbable  an  employee  would  reject  the 
new  arrangement  of  his  own  free  will.  The  provision  is  a  permissible  regula- 
tion in  aid  of  the  general  scheme  of  the  act. 

It  is  said  that  there  is  a  denial  of  due  process  in  that  part  of  the  act 
which  provides  for  the  adjustment  of  the  compensation  where  the  employer 
accepts  its  provisions.  In  case  of  disagreement  between  an  employer  and  an 
injured  employee,  either  party  may  notify  the  Industrial  Commissioner,  who 
thereupon  shall  call  for  the  formation  of  an  arbitration  committee  consisting 
of  three  persons,  with  himself  aa  chairman.  The  committee  is  to  make 
Bueh  inquiries  and  investigations  as  it  shall  deem  necessary,  and  its  report 
is  to  be  filed  with  the  Industrial  Commissioner.  If  a  claim  for  review  is 
filed,  the  commissioner,  and  not  the  committee,  is  to  hear  the  parties,  may 
hear  evidence  in  r^ard  to  pertinent  matters,  and  may  revise  the  decision 
of  the  committee  in  whole  or  in  part,  or  refer  the  matter  back  to  the  com- 
mittee for  further  findings  of  fact.  And  any  party  in  interest  may  present 
the  order  or  decision  of  the  commissioner,  or  the  decision  of  an  arbitration 
committee  from  which  no  claim  for  review  haa  been  filed,  to  the  district 
court  of  the  county  in  which  the  injury  occurred,  whereupon  the  court  shall 
render  a  decree  in  accordance  therewith,  having  the  same  effect  as  if  it  were 
rendered  in  a  suit  heard  and  determined  by  the  court,  except  that  there  shall 
be  no  appeal  upon  questions  of  fact  or  where  the  decree  is  based  upon  an 
order  or  decision  of  the  commissioner  which  has  not  been  presented  to  the 
court  within  ten  days  after  the  notice  of  the  filing  thereof  by  the  com- 
missioner. With  respect  to  these  provisions,  the  Supreme  Court  of  Iowa 
held  ( 154  K.  W.  Rep.  1064) :  "Appeal  is  provided  from  the  decree  enforcing 

the  award  on  which  all  save  pure  questions  of  fact  may  be  reviewed 

We  hold  that  though  the  act  does  not  in  terms  provide  for  judicial  review, 
except  by  said  appeal,  the  statute  does  not  take  from  the  court  all  jurisdiction 

in  ihe  premises We  are  in  no  doubt  that  the  very  structure  of  the 

law  of  the  land,  and  the  inherent  power  of  the  courts,  would  enable  them  to 
interfere,  if  what  we  have  defined  to  be  the  jurisdiction  conferred  upon  the 
arbitration  committee  were  by  it  exceeded  —  could  inquire  whether  the  act 
was  being  enforced  against  one  who  had  rejected  it,  whether  the  claiming 
employee  was  an  employee,  whether  he  was  injured  at  all,  whether  his  injury 
was  one  arising  out  of  such  employment,  whether  it  was  due  to  intoxication 
of  the  servant,  or  self-inflicted  or,  acceptance  being  conceded,  into  whether 
an  award  different  from  the  statute  schedules  had  been  made,  into  whether 
the  award  were  tainted  with  fraud  on  part  of  the  prevailing  party,  or  of  the 
arbitration  committee,  and  into  whether  that  body  attempted  judicial 
functions,  in  violation  of  or  not  granted  by  the  act."  Thus  it  will  be  seen 
that  the  act  prescribes  the  measure  of  compensation  and  the  circumstances 
rmder  which  it  is  to  be  made,  and  establishes  administrative  machinery  for 
applying  the  statutory  measure  to  the  facts  of  each  particular  case;  provides 
for  a  hearing  before  an  administrative  tribunal,  and  for  judicial  review  upon 
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all  fundamental  and  jurisdictional  questions.  This  disposes  of  the  contention 
that  the  administrative  body  is  clothed  with  an  arbitrary  and  unbridled 
discretion,  inconsistent  with  a  proper  conceptioni  of  due  process  of  law. 
Ptymouih  Coal  Co.  v.  Pennsylvania,  232  U.  S.  531,  545. 

Objection  is  made  that  the  act  dispenses  with  trial  by  jury.  But  it  is 
settled  that  this  is  not  enrbraced  in  the  rights  secured  by  the  Fourteenth 
Amendment.  Walker  y.  Sawvinet,  92  U.  S.  90;  Frank  y.  Mangun^  237  U.  S. 
309,  340;  New  York  Central  R.  R.  Co,  y.  White,  ante,  188. 

It  is  elaborately  argued'  that,  aside  from  the  Fourteenth  Amendment,  the 
inhabitants  of  the  State  of  Iowa  are  entitled  to  this  right,  because  it  was 
guaranteed  by  the  Ordinance  of  July  13,  1787,  for  the  goyemment  of  the 
Northwest  Territory,  I  Stat.  51,  in  these  terms:  ''The  inhabitants  of  the 
said  territory,  shall  always  be  entitled  to  the  benefits  of  .  .  .  the  trial  by 
jury."  The  argument  is  rested,  first,  upon  the  ground  that  Iowa  was  a  part 
of  the  Northwest  Territory.  This  is  manifestly  imtenable,  since  that  Terri- 
tory was  boimded  on  the  west  by  the  Mississippi  River,  and  Iowa  was  not  a 
part  of  it,  but  of  the  Louisiana  Purchase.  But,  secondly,  it  is  contended 
that  the  guaranties  contained  in  the  Ordinance  were  extended  to  Iowa  by  the 
Act  of  Congress  approved  June  12,  1838,  establishing  a  territorial  goyemment 
(c.  96,  S  12,  6  Stat.  235,  239),  and  by  the  acts  for  the  admission  of  the  State 
into  the  Union.  Acts  of  March  3,  1845,  chaps.  48  and  76,  5  Stat.  742,  780); 
Act  of  August  4,  1846,  c.  82,  9  Stat.  62;  Act  of  December  28,  1846,  c.  1,  9 
Stat.  117;  1  Poor,  Chart.  &  Const.,  331,  534,  535,  551.  This  is  easily  disposed 
of.  The  Act  of  1836  was  no  more  than  a  r^^lation  of  territory  belonging 
to  the  United  States,  subject  to  repeal  like  any  such  regulation;  and  the  act 
for  admitting  the  State,  so  far  from  perpetuating  any  particular  institution 
previously  established,  admitted  it  "  on  an  equal  footing  with  the  original 
States  in  all  respects  whatsoever."  The  regulation,  although  embracing 
provisions  of  the  Ordinance  declared  to  be  unalterable  unless  by  commcxL 
consent,  had  no  further  force  in  Iowa  after  its  admission  as  a  State  and  the 
adoption  of  a  state  constitution,  than  other  acts  of  Congress  for  the  govern- 
ment of  the  Territory.  All  were  superseded  by  the  state  constitution. 
Permoli  v.  FWst  Municipality,  3  How.  689,  610;  Coyle  v.  Oklahoma,  221  U.  S. 
569,  567,  5*70;  Cinoinnati  v.  LotMvUle  d  Nashville  R,  R,  Co.,  223  U.  S.  390, 
401.  The  State  of  Iowa,  therefore,  is  as  much  at  liberty  as  any  other 
State  to  abolish  or  limit  the  right  of  trial  by  jury;  or  to  provide  for  a  waiyer 
of  that  right,  as  it  has  done  by  the  act  under  consideration. 

Section  5  is  singled  out  for  criticism,  as  denying  to  employers  the  equal 
protection  of  the  laws.  It  reads:  ''Where  the  employer  and  employee  elect 
to  reject  the  terms,  conditions  and  provisions  of  this  act,  the  liability  of  the 
employer  shall  be  the  same  as  though  the  employee  had  not  rejected  the 
terms,  conditions  and  provisions  thereof."  As  we  have  shown,  if  the  employer 
rejects  the  act  he  remfuns  liable  for  personal  injury  sustained  by  an  employee, 
arising  out  of  and  in  the  usual  course  of  the  employment,  and  is  not  to  escape 
by  showing  that  he  had  exercised  reasonable  care  in  selecting  competent 
employees  in  the  business,  or  that  the  employee  had  assumed  the  risk,  or  that 
the  injury  was  caused  by  the  negligence  of  a  co-employee,  or  even  by  showing 
that  the  plaintiff  was  negligent,  unless  such  negligence  was  willful  and  with 
intent  to  cause  the  injury  or  was  the  result  of  intoxication  on  the  part  of 
the  injured  party.    This  is  the  result  whether  the  employee  on  hia  part 
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accepts  or  rejects  the  act.  But  where  the  employee  rejects  it  and  the  employer 
accepts  it,  then,  by  §  3b,  "the  employer  shall  have  the  right  to  plead  and 
rely  upon  any  and  all  defenses  including  those  at  common  law,  and  the  rules 
and  defenees  of  contributory  negligence,  assumption  of  riflic  and  fellow- 
aeryant  shall  apply  and  be  available  to  the  employer  as  by  statute  authorized 
unless  otherwise  provided  in  this  act;"  with  a  proviso  not  material  to  the 
present  point.  We  cannot  say  that  there  is  here  an  arbitrary  classification 
within  the  inhibition  of  the  "equal  protection"  clause  of  the  Fourteenth 
Amendment.  All  employers  are  treated  alike,  and  so  are  all  employees;  and 
if  there  be  some  difference  as  between  employer  and  employee  respecting 
the  inducements  that  are  held  out  for  accepting  the  compensation  features  of 
the  act,  it  goes  no  further  than  to  say  that  if  neither  party  is  willing  to 
accept  them  the  employer's  liability  shall  not  be  subject  to  either  of  the 
several  defenses  referred  to.  As  already  shown,  the  abolition  of  such  defenses 
is  within  the  power  of  the  State,  and  the  legislation  cannot  be  condemned 
when  that  power  has  been  qualifiedly  exercised,  without  unreasonable  dis- 
crimination. 

Section  42  of  the  act  provides:  "  Every  employer,  subject  to  the  provisions 
of  this  act,  shall  insure  his  liability  thereunder  in  some  corporation,  associa- 
tion or  organization  approved  by  the  state  department  of  insurance 

And  if  such  employer  refuses,  or  neglects  to  comply  with  this  section,  he  shall 
be  liable  in  case  of  injury  to  any  workman  in  his  employ  under  part  one  ( 1 ) 
of  this  act."  The  Supreme  Court  of  Iowa,  in  the  Hunter  Case,  said  of  S  42, 
154  N.  W.  Rep.  1056:  "  Hiis  clearly  shows  that  no  employer  is  compelled 
to  insure  unless  he  has  accepted,  and  thus  become  subject  to,  the  Act " ; 
proceeding,  however,  to  discuss  the  case  further  upon  the  hypothesis  that  all 
employers  named  in  the  act  were  compelled  to  maintain  insurance.  In  view 
of  the  construction  adopted,  it  is  unnecessary  for  us  to  pass  upon  the  question 
of  compulsory  insurance  in  this  case,  appellant  not  having  accepted  the  act. 

Other  contentions  are  advanced,  but  they  are  without  merit  and  call  for  no 
particular  mention. 

Decree  afflrmed. 

In  the  Workmen's  Compensation  Law  of  New  York,  as  orig- 
inally enacted,  §  15,  subd.  3,  limited  compensation  for  loss 
of  a  single  hand,  arm,  foot,  leg  or  eye  to  a  fixed  number  of 
weeks,  but  §  16,  subd.  1,  extended  compensation  for  loss  of  two 
of  such  members  throughout  the  recipient's  life-time.  The  law 
overlooked  a  class  of  occasionally  occurring  accidents  in  which 
the  employee  having  lost  one  such  member  by  one  accident 
loses  another  by  another  accident.  For  example,  an  employee 
having  lost  an  arm  in  1912  loses  a  leg  in  1915.  L.  1916,  chap- 
ter 622,  made  special  provision  for  injuries  of  this  class  by  adding 
§  15,  subd.  7,  which  provides  life-time  compensation  for  them 
from  a  special  fund  accumulated  by  taxing  insurance  carriers  one 
hundred  dollars  whenever  any  employee  dying  from  his  injuries 
leaves  no  beneficiaries. 
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The  insurance  carriers  unsuccessfully  challenged  the  constitu- 
tionality of  this  provision  in  two  cases  decided  by  the  Appellate 
Division  in  a  single  opinion.  The  court  declared  that  the  legis- 
lature has  power  to  establish  a  monopolistic  state  fund,  citing 
Mountain  Timber  Co.  v.  Washington  as  conclusive.  Part  of  the 
text  of  the  opinion,  interpretative  of  the  provision's  wording, 
appears  in  appropriate  connection  in  Part  II  of  this  bulletin. 
The  part  relative  to  constitutionality  is  as  follows: 

State  Industrial  Commission  v.  Eds  all  and  v.  Nbwman,  179  App.  Div.  481, 
July  2,  1917,  in  part, 

WooDWABD,  J.:  Chapter  622  of  the  Laws  of  1916,  materially  amending 
the  Workmen's  Compensation  Law  (Consol.  Lowe,  chap.  67;  Laws  of  1014, 
chap.  41),  added  subdivision  7  to  section  15,  so  as  to  provide  that  ''If  an 
employee  who  has  previously  incurred  permanent  partial  disability  through 
the  loss  of  one  hand,  one  arm,  one  foot,  one  leg,  or  one  eye,  incurs  permanent 
total  disability  through  the  lose  of  another  member  or  organ,  he  shaU  be 
paid,  in  addition  to  the  compensation  for  permanent  partial  disability  pro- 
vided in  this  section  and  after  the  cessation  of  the  payments  for  the  prescribed 
period  of  weeks  special  additional  compensation  for  the  remainder  of  his  life 
to  the  amount  of  sixty-Bix  and  two-thirds  per  centum  of  the  average  weekly 
wage  earned  by  him  at  the  time  the  total  permanent  disability  was  incurred. 
Such  additional  compensation  shall  be  paid  out  of  a  special  fund  created  for 
such  purpose  in  the  following  manner:  The  insurance  carrier  shall  pay  to 
the  State  Treasurer  for  every  case  of  injury  causing  death  in  which  there 
are  no  persons  entitled  to  compensation  the  sum  of  one  hundred  dollars. 
The  State  Treasurer  shall  be  the  custodian  of  this  special  fimd,  and  the 
Commission  shall  direct  the  distribution  thereof." 

In  Matter  of  Neioman  this  legislation  is  challenged  as  being  violative  of  the 
Constitution  of  this  State,  the  contention  being  that  under  the  provisions 
of  section  19  of  article  1  of  the  State  Constitution  it  is  necessary  that  the  rela- 
tion of  employer  and  employee  shall  exist  between  the  parties  in  order  to 
raise  the  right  to  compensation,  and  that  this  relationship  does  not  exist 
in  the  case  of  the  special  fund,  which  may  be  devoted  to  the  payment  of 
compensation  arising  out  of  employment  by  an  entirely  different  employer 
from  the  one  who  is  called  upon  to  make  the  payment  into  the  state 
treasury.     ♦     ♦     ♦ 

Whi'e  it  is  undoubtedly  true  that  the  original  Workmen's  Compensation 
Law  contemplated  that  each  employer,  or  his  insurance  carrier,  should  pro- 
vide the  compensation  for  his  own  employees,  section  19  of  article  1  of  the 
State  Constitution  was  not  limited  to  the  provisions  of  that  act.  It  pro- 
vides generally  that  ''Nothing  contained  in  this  Constitution  shall  be  con- 
strued to  limit  the  power  of  the  Legislature  to  enact  laws  •  ♦  *  for  the 
payment,  either  by  employers,  or  by  employers  and  employees  or  otherwise, 
either  directly  or  through  a  State  or  other  system  of  insurance  or  otherwise, 
of  compensation  for  injuries  to  employees  or  for  death  of  employees  resulting 
from  such  injuries  without  regard  to  fault,"  etc.,  and  if  there  could  be  broader 
language  in  removing  constitutional  limitations  it  does  not  occur  to  us. 
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There  is  no  dispute  that  the  law  permits  of  providing  for  the  employees  of 
particular  firms  or  corporations,  and  in  both  of  the  cases  now  under  con- 
sideration there  is  no  question  that  if  they  had  left  dependents,  as  defined 
by  the  statute,  such  dependents  would  have  been  entitled  to  compensation 
in  addition  to  the  funeral  expenses,  but  it  is  urged  that,  because  they  did 
not  happen  to  have  such  dependoits,  the  State  may  not  demand  the  payment 
of  a  comparatively  trifling  sum  for  the  purpose  of  providing  a  special  fund 
for  the  payment  of  a  class  of  claims  not  heretofore  provided  for.  There  can 
be  no  doubt  that  if  the  L^islature  had  repealed  the  original  law,  and  had 
compelled  all  employers  to  contribute  to  a  state  insurance  fund  such  an  act 
would  have  been  valid  imder  the  provisions  of  section  19  of  article  1  of  the 
Constitution;  and  we  discover  no  reason  for  doubting  that  the  original  act 
may  be  modified  to  provide  for  a  special  insurance  fund  to  meet  a  new  class 
of  claims,  and  particularly  as  it  does  not  make  any  unreasonable  exaction, 
or  one  which  would  not  exist  except  for  special  conditions  in  the  case  of  the 
fatal  injury.  The  discussion  of  the  United  States  Supreme  Court  in  Mountain 
Timber  Co,  v.  Washington  (243  U.  S.  219),  appears  to  be  conclusive  upon 
this  point,  and  it  does  not  seem  to  be  necessary  to  prolong  this  discussion. 
Section  19  of  article  1  of  the  Constitution  has  opened  the  door  to  class 
legislation  of  this  character,  and  citizens  must  look  to  the  Legislature,  rather 
than  the  courts,  for  the  adjustment  of  their  rights. 

The  awards  to  the  State  Treasurer  in  both  cases  should  be  afl&rmed. 

Awards  to  the  State  Treasurer  in  both  cases  unanimously  affimed. 

The  Court  of  Appeals,  choosing  the  Newman  case  for  its  opin- 
ion, has  affirmed  without  dissent  the  Appellate  Division's  decision 
both  as  to  constitutionality  and  as  to  interpretation  of  the  law's 
wording.  The  special  fund  created  hy  §  15,  subd.  7,  the  court 
says,  does  not  differ  in  principle,  as  to  creation  and  use,  from  the 
state  fund.  The  part  of  the  opinion  relative  to  the  law's  working 
is  reserved  with  the  similar  part  of  the  Appellate  Division's  deci- 
sion for  presentation  in  appropriate  place  in  Part  Two.  The 
part  relative  to  constitutionality  is  as  follows: 

State  Iudtjstrial  Commission  v.  Newman,  222  N.  Y.  363,  January  29,  1918, 

in  part 
CoLUN,  J.:  The  State  Industrial  Conunission  decided  that  Julia  De  Hart, 
an  employee  of  the  appellants,  died  from  injuries  received  under  conditionR 
making  the  Workmen's  Compensation  Law  applicable,  and  left  surviving  her 
no  person  entitled  under  the  law  to  compensation.  (See  Workmen's  Com- 
pensation  Law  [Cons.  Laws,  ch.  67],  {  16.)  They,  therefore,  pursuant  to  the 
provisions  of  section  15,  subdivision  7,  of  the  law,  awarded  to  the  State 
Treasurer  the  sum  of  one  hundred  dollars.  The  appeal  here  is  from  the 
order  of  the  Appellate  'IKvision  affirming  the  award.  The  subdivision  pro- 
vides: "If  an  employee  who  has  previously  incurred  permanent  partial 
disability  through  the  loss  on  one  hand,  one  arm,  one  foot,  one  leg,  or  one 
eye,  incurs  permanent  total  disability  through  the  loss  of  another  member 
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or  organ,  he  shfdl  be  paid,  in  addition  to  the  compensation  for  permanent 
partial  difiability  provided  in  this  section  and  after  the  cessation  of  the  pay- 
ments for  the  prescribed  period  of  weeks  special  additional  compensation  for 
the  remainder  of  his  life  to  the  amount  of  sixty-six  and  two-thirds  per 
centum  of  the  average  weekly  wage  earned  by  him  at  the  time  the  total 
permanent  disability  was  yicurred.  Such  additional  compensation  shall  be 
paid  out  of  a  special  fund  created  for  such  purpose  in  the  following  manner: 
The  insurance  carrier  shall  pay  to  the  State  Treasurer  for  every  case  of 
injury  causing  death  in  which  there  are  no  persons  entitled  to  compensation 
the  sum  of  one  himdred  dollars.  The  State  Treasurer  shall  be  the  custodian 
of  this  special  fund,  and  the  commission  shall  direct  the  distribution  thereof." 
(Section  15,  subd.  7,  added  by  L.  1916,  ch.  622.) 

The  appellants  assert  that  the  provision  requiring  the  paym^it  to  the 
State  Treasurer  is  not  authorized  by  the  Constitution  of  the  State,  in  that  it 
requires  the  insurance  carrier  to  pay  compensation  to  another  than  employees 
of  the  employer  insured  by  it.  Their  statement  in  effect  is:  The  Constitution 
authorizes  statutory  compensation,  under  the  prescribed  condition,  from  an 
employer  to  his  employee  or  to  the  dependents  of  the  employee  in  case  the 
injuries  cause  his  death;  within  the  intendment  of  the  Constitution,  the 
legislature  was  so  restricted  in  enacting  the  law  as  to  be  unable  to  obligate 
an  employer  to  others  than  his  employees  or  their  dependents,  or  to  establish 
a  pension  fund  for  employees  generally.  The  constitutional  provision,  so 
far  as  relevant  here,  is:  "Nothing  contained  in  this  Constitution  shall  be 
construed  to  limit  the  power  of  the  legislature  to  enact  laws  •  *  *  for  the 
payment,  either  by  employers,  or  by  employers  and  employees  or  otherwise, 
either  directly  or  through  a  state  or  other  system  of  insurance  or  otherwise, 
of  compensation  for  injuries  to  employees  or  for  death  of  employees  resulting 
from  such  injuries  without  regard  to  fault  as  a  cause  thereof,  except  ♦  •  • ; 
provided  that  all  moneys  paid  by  an  ^nployer  to  his  employees  or  their  legal 
representatives,  by  reason  of  the  enactment  of  any  of  the  laws  herein 
authorized,  shall  be  held  to  be  a  proper  charge  in  the  cost  of  operating  the 
business  of  the  employer.''     (State  Const,  article  1,  §  19.) 

An  historical  statement  will  indicate  the  approach  to  a  correct  determina- 
tion of  the  question  presented.  In  1910,  a  legislative  act  entitled  "An  act  to 
amend  the  labor  law,  in  relation  to  workmen's  compensation  in  certain  dan- 
gerous employments"  became  a  law.  It  was  the  forerunner  of  and  in 
general  purpose  and  character  similar  to  the  existing  Workmen's  Compensa- 
tion Law.  (Laws  of  1910,  ch.  674.)  In  March,  1911,  we  adjudged  it  invalid 
because  it  infracted  certain  provisions  of  the  State  Constitution  which  then 
did  not  contain  the  section  (§  19  of  article  1)  we  have  referred  to  and  in 
part  quoted.  That  section  was  duly  adopted  on  November  4,  1913,  and,  of 
course,  became  effective  January  1,  1914.  In  March,  1914,  the  present 
Workmen's  Compensation  Law  was  finally  enacted.  (Laws  of  1914,  ch.  41.) 
It  did  not  then  contain  the  provisions,  here  involved,  of  subdivision  7  of 
section  15.  In  November,  1915,  we  decided  that  a  claimant,  who  became  an 
employee  under  the  act,  having  theretofore  lost  a  hand,  became  entitled,  upon 
the  loss  of  the  remaining  hand  while  such  employee,  to  the  compensation  for 
permanent  total  disability  and  not  to  the  lesser  compensation  for  permanent 
partial  disability.  \{ Matter  of  Claim  of  Sohvoah  v.  Emporium  F,  Co,y  216  N. 
Y.  712.)     Our  decision  related  to  a  claim  arising  in  July,  1914,  and  affirmed 
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the  deciflion  of  the  AppeUaie  Dmsion  rendered  >May  5,  ldl5.  {Matter  of 
Claim  of  Bcktoab  y.  Emporium  F,  Co.,  167  App.  Dir,  614.)  Manifestly,  the 
kw  was  a  hindrance  to  those  who,  having  lost  a  hand  or  other  member, 
sought  to  become  employees  under  the  act,  because  the  loss  of  the  remaining 
member  subjected  the  employer  to  the  payment  of  a  compensation  substantially 
greater  than  it  would  in  case  the  employee  had  had  the  two  members.  After 
the  decision  of  the  Appellate  Division,  the  legislature  by  an  amendment  to 
subdivision  6  of  section  16  enacted  that  "  an  employee  who  is  suffering  from 
a  previous  disaMlity  shall  not  receive  compensation  for  a  later  injury  in 
excess  of  the  compensation  allowed  for  such  injury  when  considered  by  itself 
and  not  in  conjunction  with  the  previous  disability."  (iLaws  of  1916,  ch. 
615.)  The  provisions  of  section  16  were  supplemented  in  1916  by  the  addition 
of  subdivision  7  which  we  have  already  quoted.  The  evident  and  clear  pur- 
pose of  the  subdivision  was  to  remove  a  condition,  as  between  employers  and 
partially  disabled  employees,  inconsonant  with  the  spirit  of  the  act  and, 
perhaps,  unjust,  through  the  creation  of  a  state  fund  contributed  to  by  the 
insurance  carriers  and,  as  the  permanent  total  disability  arose,  accessible 
to  any  member  of  the  entire  prescribed  class  of  employees  so  disabled.  Its 
provisions  are  within  the  letter  and  spirit  of  the  Constitution. 

The  act  requires  each  employer  within  its  provisions  to  secure  the  pre- 
scribed compensation  to  his  employees  in  one  of  the  following  ways:  (1) 
By  insuring  and  keeping  insured  the  payment  of  such  compensation  through 
the  state  fund;  or  (2)  through  any  stock  corporation  or  mutual  association 
authorized  to  transact  the  business  of  workmen's  compensation  insurance  in 
the  state;  or  (3)  securing  from  the  state  industrial  commission  in  the  stated 
manner  permission  to  be  a  self -insurer.  (§  60.)  The  term  "  insurance 
carrier"  of  subdivision  7  of  section  16  includes  the  state  fund,  the  stock 
eorporations  or  mutual  associations  and  the  self-insurer.  (§  3,  subd.  12.) 
All  employers,  therefore,  contribute  tmder  identical  conditions  to  the  special 
fund  of  said  subdivision  7,  those  utilizing  the  state  fund  or  the  stock  or  mutual 
associations  through  the  insurance  proniums  contributed  to  the  fund  or 
association  and  the  self -insurers  by  payments  directly.  The  special  fund  is 
exclusively  distributed  among  the  employees  of  those  who  contribute.  Its 
creation  and  use  are  not  different  in  principle  from  those  of  the  state  fund 
or  the  funds  of  the  associations  constituted  of  the  premiums  received.  In 
the  last  analysis  all  compensation  to  the  employees  of  the  employers  paying 
those  premiums  is  not  paid  by  the  employer  to  his  employees,  but  from  the 
aggr^ated  and  indiscriminate  funds.  From  those  funds  the  awarded  com- 
pensation is  directly  paid  to  the  employees  or  dependents,  or  reimbursement 
for  payments  by  employers  is  made  to  them.  (§§  63,  64,  26,  26.)  In  Matter 
of  Jensen  v.  Southern  Pacific  Co,  (216  N.  Y.  514)  we  expressed  the  con- 
elusions  that  the  scheme  of  the  act  is  essentially  and  fundamentally  the 
creation  of  a  state  fund  from  premiums  paid  by  employers  to  insure  or  effect 
the  payment  of  a  prescribed  compensation  for  disability  or  death  from  acci- 
dental injuries  sustained  by  employees  engaged  in  certain  enumerated 
hazardous  employments,  and  that  the  act  was  amply  sustained  by  the  Con- 
Btitution.    Subdivision  7  is  well  within  the  scheme.  *  *  * 

On  Jmie  22,  1916,  a  guard  in  Sing  Sing  state  prison  was  shot  to 
death  by  a  convict.    The  Workmen's  Compensation  Law  not  cov- 
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ering  his  case,  a  special  bill  for  compensation  of  his  dependents 
was  introduced  into  the  legislature.  The  Attorney-General  gave 
opinion  as  to  the  constitutionality  of  the  measure.  It  became 
L.  1917,  chapter  33.  At  the  same  session,  the  legislature,  by 
L.  1917,  chapter  705,  added  to  Workmen's  Compensation  Law, 
§  2,  a  new  group,  numbered  44,  covering  keepers,  guards,  nurses 
and  orderlies  in  state  and  municipal  prisons,  hospitals,  etc. 
The  legislature  has  passed  a  special  act,  L.  1918,  chapter  599, 
similar  to  the  Sing  Sing  prison  guard  act,  in  the  case  of  an 
engineer  of  "  The  New  York  House  of  Refuge."  The  Attorney- 
General's  opinion  relative  to  the  constitutionality  of  the  special 
bill  in  the  case  of  the  slain  Sing  Sing  guard  is  as  follows : 

Januabt,  25th,  1917. 
Hon.  Walter  W.  Law,  Jr.,  Aaaemhly  Chamber,  Albany,  N.  Y. 

Dear  Sir. —  I  have  been  examining  carefully  the  proposition  embraced  in 
Assembly  bill,  Int.  60,  Prt.  60,  in  which  you  seek  to  provide  workmen's  com- 
pensation for  Daniel  McCarthy  for  loss  of  his  life  as  a  guard  in  Sing  Sing 
Prison.  I  am  satisfied  that  this  legislation  is  constitutional.  It  seems  to 
me,  however,  that  the  form  of  it  might  be  improved  as  I  shall  suggest. 

The  question  which  bothered  me  was  the  appropriation  of  public  moneys 
for  a  purpose  which  might  not  be  deemed  to  be  a  public  one  or  which  might 
be  deemed  to  be  extra  compensation  within  the  provisions  of  the  Constitu- 
tion, Article  III,  Section  28,  which  prohibits  the  Legislature  from  granting 
any  extra  compensation  to  any  public  officer. 

The  leading  authority  for  appropriations  of  this  character  is  the  case  of 
Town  of  OiUlford  v.  Supervisors,  13  N.  Y.  143,  in  which  the  court  held  that 
the  Legislature  can  recognize  claims  in  favor  of  individuals  founded  in 
equity  and  justice  or  in  gratitude  or  charity.  The  Constitution  was  sub- 
sequently amended,  however,  so  as  to  prevent  the  use  of  public  moneys  for 
the  payment  of  gratuities.  Certain  restrictions  were  imposed  in  1875  by 
Article  III,  Section  28,  to  which  I  have  referred,  and  Article  VIII,  Sections 
9  and  10,  which  now  restrict  the  power  of  the  State  and  its  municipalities 
as  you  will  see  by  an  examination  of  them.  'From  that  time,  public  moneys 
whether  state  or  municipal  could  no  longer  be  expended  in  the  exercise  of 
gratitude  or  charity,  but  the  amendment  did  not  prevent  the  Legislature 
from  recognizing  claims  founded  on  equity  and  justice  though  not  such  as 
could  have  been  enforced  in  a  court  of  law.  This  has  been  decided  in  Matter 
of  Mahon  v.  Board  of  Education,  171  N.  Y.  263;  Lehigh  Y alley  Railroad 
Co,  V.  Canal  Board,  204  N.  Y.  471;  CoU  v.  State,  102  N.  Y.  48;  O'Hara  v. 
Btate,  112  N.  Y.  146. 

I  wish  to  call  your  attention  particularly  to  the  Mahon  case  in  171  N.  Y., 
where  the  Court  of  Appeals  held  that  it  was  unconstitutional  to  confer 
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pensions  upon  teachers  who  had  retired  before  the  establishment  of  the 
pension  system.  This  was  upon  the  ground  that  it  was  a  gratuity  or  extra 
compensation  to  a  public  serrant  within  the  prohibition  of  Article  HI,  Sec- 
tion 28. 

Iliere  might  be  some  doubt  of  the  constitutionality  of  your  proposed  legis- 
lation in  view  of  that  decision  if  it  were  not  for  the  fact  that  the  Constitu- 
tion had  been  amended  by  adding  Section  19  to  Article  1,  dealing  particu- 
larly with  workmen's  compensation  and  providing  as  follows : 

"Nothing  contained  in  this  Constitution  shall  be  construed  to  limit  the 
power  of  the  Legislature  to  enact  laws  for  *  *  *  the  payment  either  by 
employers,  or  by  employers  and  employees  or  otherwise,  either  directly  or 
through  a  State  or  other  system  of  insurance,  of  compensation  for  injuries 
to  employees  or  for  death  of  employees  resulting  from  such  injuries  with- 
out r^ard  to  fault  as  the  cause  thereof,"  etc. 

Since  it  has  been  declared  that  no  other  provision  of  the  Constitution  shall 
be  construed  to  limit  the  power  of  the  Legislature  in  the  granting  of  work- 
men's compensation,  I  am  convinced  that  it  is  within  the  power  of  the  Legis- 
lature to  assume  liability  for  compensation  for  Daniel  McCarthy  for  his 
death  resulting  from  the  injury  received  while  acting  as  guard  in  the  State 
Prison. 

The  only  criticism  that  I  have  to  offer  is  that  your  bill  is  so  worded  at 
the  outset  that  it  seems  to  constitute  judicial  interpretation  by  legislation 
by  declaring  a  certain  thing  to  have  been  a  hazardous  employment  which 
was  not  such  under  the  terms  of  the  law.  I  would  suggest  the  following  in 
the  place  thereof: 

Section  1.  The  State  Industrial  Commission  is  hereby  authorized  to  hear, 
audit  and  determine  the  claim  of  the  dependents  of  Daniel  McCarthy  against 
the  State  for  his  death  resulting  from  injuries  alleged  to  have  been  sustained 
by  him  while  in  the  employ  of  the  State  as  a  guard  in  Sing  Sing  State 
Prison  on  the  22d  day  of  June,  1916,  arising  out  of  and  in  the  course  of 
such  employment  by  reason  of  being  shot  by  a  convict  in  such  prison;  and 
if  the  State  Industrial  Commission  finds  that  such  death  and  injury  were 
60  sustained,  an  award  therefor  shall  constitute  a  legal  and  valid  claim 
against  the  State  provided  a  notice  of  any  claim  on  account  of  such  death 
and  injury  be  given  to  the  State  Industrial  Commission,  as  provided  by 
Section  IS  of  the  Workmen's  Compensation  Law,  within  thirty  days  after 
this  act  takes  effect.  The  State  Industrial  Commission  is  hereby  authorized 
to  make  an  award  against  the  State  pursuant  to  the  Workmen's  Compensa- 
tion Law  in  the  same  manner  and  to  the  same  extent  as  if  the  employment 
of  Daniel  McCarthy  had  been  a  hazardous  employment  under  the  provisions 
of  the  Workmen's  Compensation  Law  on  June  22d,  1916. 

Sec.  2.  Such  award  shall  be  certified  by  the  State  Industrial  Commission 
to  the  Superintendent  of  State  Prisons,  and  shall  be  payable  from  the  capital 
fund  of  the  state  prisons,  on  the  certificate  of  the  Superintendent  of  State 
Prisons. 

Sec  3.  This  act  shall  take  effect  immediately. 
Very  truly  yours, 

E.  E.  WOODBURY,  Attomey-Oeneral 

By  Habou)  J.  HiNHAN,  Deputy. 
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6.  Suit  under  the  Federal  Employers'  Liability  Act  after 

award  of  state  compensation. 
E.  Admiralty  or  maritime  jurisdiction. 

1.  Texts  of  United  States  Supreme  Court  decisions. 

2.  Claims  denied  under  the  decisions. 
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estoppel. 

9.  Vessel  of  foreign  corporation. 

DECISIONS 

A.  Definition  of  accident, —  Sunstroke  may  be  compensatable. 
The  State  Industrial  Commission  awarded  compensation  to  an 
employee  overcome  by  heat  while  handling  lumber  in  a  close  car 
but  denied  compensation  to  an  employee  overcome  by  heat  while 
brushing  up  and  cleaning  up  brewery  premises.  In  the  former 
case  the  Conmiission  said  that  the  special  circumstances  of  the 
work  justified  the  award ;  in  the  latter,  that  the  day  was  no  hotter 
indoors  than  out  and  the  work  not  unusual :  Hemon  v.  Holihan, 
Bui.,  vol.  3,  p.  4,  Aug.  13,  1917;  Kneff  v.  Michel  Brewing  Co,, 
S.  D.  R.,  vol.  11,  p.  623,  Nov.  27,  1916.  The  Appellate  Division 
affirmed  without  opinion  an  award  to  a  driver  who  fell  from  his 
wagon,  sunstroke  being  a  probable  cause:  Henderson  v.  Donovan 
Co.,  Case  No.  16407,  Feb.  3,  1917;  178  App.  Div.  946,  May 
17,  1917,  and  later  affirmed  with  opinion  the  award  in  the  Hemon 
case.  The  opinion  deals  in  the  main  with  the  probative  value  of 
hearsay  evidence.    It  it  as  follows : 

Hkbnon  v.  HoLmAN,  —  App.  Div.  — ,  Mar.  6,  1918. 
H.  T.  Kjsllogo,  J.:  This  award  ^was  made  to  compensate  for  the  death 
of  an  employee  found  by  the  Commission  to  have  died  as  the  result  of  sun- 
stroke. If  such  was  the  cause  of  death  there  is  sufficient  authority  to 
justify  the  award.  {Days  v.  Trimmery  176  App.  Div.  124;  State  v.  Diatrict 
Court,  164  N.  W.  »16;  Ka/naoheit  V.  Laundry  Co.,  Iff4  N.  W.  608.)  The 
only  serious  question  presented  is  whether  or  not  sunstroke  as  a  cause  of  death 
was  established  by  competent  evidence. 
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The  deceased  on  the  morning  of  August  23,  1916,  was  assisting  in  the 
Tudoading  of  lumber  from  a  railroad  box  car  which  was  upon  a  float  lying 
along  side  a  pier  projecting  into  the  North  river.  The  maximum  official 
temperature  on  that  day  was  ninety  and  the  humidity  was  eighty-two,  which 
was  excessive.  The  maximum  temperature  on  August  twenty-second  was 
ninety-four,  and  on  August  twenty-first,  ninety.  Deceased  had  been  sicic 
on  the  day  previous,  and  had  spent  the  night  of  August  twenty-second  sitting 
in  a  chair  in  a  saloon.  A  co-employee  came  to  the  saloon  for  him  at  about 
seven  o'dodc  on  the  morning  of  August  twenty-third.  He  told  his  co-employee 
that  he  had  been  up  all  night  vomiting,  and  was  not  fit  for  work.  How- 
ever, he  went  to  the  pier,  and  from  about  eight  o'clock  to  eleven-thirty  in 
the  morning  was  intermittently  engaged  in  the  unloading  of  lumber.  Some- 
times he  worked  inside  the  car,  and  sometimes  outside  in  the  hot  sun. 
He  complained  of  being  sick  and  had  to  rest.  He  wished  to  leave  the  work, 
but  was  persuaded  to  remain  until  about  eleven-thirty  o'clock.  He  was  seen 
about  twelve  o'clock,  and  at  six  that  evening  was  found  l3ring  dead  among 
the  lumber  piles.  No  physician  was  sworn  on  the  hearings  to  testify  to  the 
cause  of  death. 

There  were  seven  hearings  upon  this  claim.  The  claimants  were  unrepre- 
sented at  the  first  hearing,  which  however,  was  attended  by  an  attorney 
for  the  insurance  carrier,  who  placed  witnesses  upon  the  stand,  and  con- 
ducted an  examination.  He  opened  the  proceedings  with  the  following  state- 
ment: "This  is  a  case  where  the  man  was  found  in  the  insured's  yard, 
having  been  overcome  by  the  heat."  He  presented  to  the  Commission  the 
inquisition  of  the  coroner  in  the  case  of  this  deceased,  and  called  their 
attention  to  the  following  statement  therein:  "Came  to  his  death  2323/16 
at  542  W.  57th  Street  by  heat  insolation."  He  called  the  employer  to  the 
stand,  who  testified  that  a  co-employee  of  the  deceased  told  him  that  the 
deceased  was  "  all  in  "  and  "  had  a  touch  of  the  heat."  The  employer  further 
testified,  without  objection,  that  the  deceased  himself  told  him  that  he 
was  "  all  in,"  to  which  statement  employer  replied  "  Rest  up,  probably  the 
heat  has  got  you  a  little."  A  statement  was  also  offered  by  the  attorney  for 
the  insurance  C(»npany  which  had  been  made  by  a  co-employee  of  the  deceased 
in  which  it  is  stated,  "He  (deceased)  had  told  me  that  morning  that 
once  before  he  had  been  hit  by  the  heat,  and  couldn't  stand  working  in 
any  great  heat."  It  was  further  proven  that  deceased  told  his  employer 
that  he  blamed  the  heat  for  his  illness. 

It  will  be  observed  that  the  proof  of  sunstroke  is  chiefly  made  up  of  hear- 
say statements  and  declarations.  These  statements,  however,  were  either 
introduced  by  the  insurance  carrier  itself  or  were  received  without  objec- 
tion. The  carrier  cannot  now  be  heard  to  claim  that  such  statements  were 
incompetent,  and  had  no  probative  value.  "Nothing  is  more  common  than 
for  testimony  to  be  given  which  is  not  in  its  nature  strictly  competent 
upon  matters  about  which  both  parties  are  conscious  that  there  is  no  dis- 
pute—  matters  which  both  fully  understand  to  be  true.  And  such  evidence 
is  taken  because  the  adverse  party  makes  no  question  of  the  fact  it  tends 
to  establish.  He  can  never  be  permitted  to  say  on  appeal  that  the  fact 
was  not  proved  because  the  evidence  offered  and  received  was  not  competent 
testimony,  and  ought  to  have  been  objected  to  and  rejected."  {Flora  v. 
Carhean,  38  N.  Y.  111.) 

The  award  should  be  affirmed,  with  costs.    Award  unanimously  J^ffinned. 
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Frost  bite  may  be  compensatable.  The  Commission  denied  com- 
pensation to  a  motorman  who  alleged  that  his  foot  had  been  frozen, 
in  the  course  of  his  employment  but  could  not  fix  the  time  or 
prove  unusual  exposure:  Solmonsohn  v.  Nassau  Electric  B.  JS. 
Oo,,  Bui.,  vol.  2,  p.  207,  June  19,  1917 ;  but  awarded  compensa- 
tion to  an  employee  whose  fingers  and  toes  were  frozen  while  ho 
was  handling  wet  coal  in  a  storm :  6.  D.  R,  vol.  9,  p.  285,  May 
25, 1916.  The  latter  ruling  was  affirmed  by  the  Appellate  Division 
with  opinion  as  follows: 

DATS  V.  Trimmzs  &  Sdns,  176  App.  Div.  124,  Dec.  2S,  1916. 

Lton,  J.:  The  employer,  S.  Trimmer  &  Sons,  Inc.,  was  a  coal  dealer. 
As  such  it  delivered  coal  by  wagons,  and  carried  coal  into  the  houses  of 
its  customers.  The  claimant  was  employed  as  a  helper.  It  was  his  duty  to 
assist  the  driver  in  the  care  of  the  horses  and  in  carrying  coal.  February 
16,  1916,  was  a  very  cold  and  stormy  day,  and  while  the  claimant,  wearingr 
only  a  pair  of  cheap  gloves,  was  engaged  in  carrying  coal,  all  his  fingers 
and  toes  were  frost  bitten.  As  a  result  of  such  frost  bites  idcers  developed 
on  the  third  and  fourth  fingers  of  both  hands,  and  the  first  and  second 
fingers  of  the  right  hand  were  so  badly  injured  as  to  necessitate  amputaticm. 
The  Commission  found  that  by  reason  of  the  injuries  to  the  third  and  fourth 
fingers  of  both  hands,  the  claimant  waa  disabled  from  working  for  the 
period  of  twelve  wedcs  from  February  15,  1916,  irrespective  of  the  injuries  to 
and  the  amputation  of  the  first  and  second  phalanges  of  the  right  hand  and 
awarded  claimant  compensation  for  ten  weeks  for  the  disability  occasioned 
by  the  injuries  to  the  third  and  fourth  fingers  of  both  hands,  for  the  further 
and  subsequent  period  of  forty-six  weeks  for  the  loss  of  his  right  first  finger, 
and  for  the  further  and  subsequent  period  of  thirty  weeks  for  the  loss  of  his 
right  second  finger.    From  such  award  this  appeal  has  been  taken. 

Appellants  contend  that  frost  bites  are  not  accidents,  and  that  claimant 
did  not  sustain  accidental  injuries  within  the  meaning  of  the  Workmen's 
Compensation  Law.  This  is  practically  the  only  question  involved  upon  this 
appeal.  In  support  of  their  contention  appellants  cite  KaremaJcer  v.  8,  B. 
"Coraican"  (4  B.  W.  C.  C.  295),  and  Wamer  v.  Couchman  (Id.  32;  affd.,  6 
id.  177).  In  those  cases  the  courts  held  that  assuming  frost  bite  to  be  an 
accident  it  was  not  an  accident  arising  out  of  the  employment.  In  those 
cases  the  court  found  that  the  man  was  not  specially  affected  by  the  severity 
of  the  weather  by  reaaon  of  his  employment,  and  the  appellate  court  held 
that  such  finding  was  one  of  fact  and  binding. 

Beyond  question  the  injuries  sustained  by  the  claimant  in  the  case  at 
bar  were  accidental  within  the  meaning  of  the  Woricmen's  Compensation 
Law.  {Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148;  Matter  of  Moore  v. 
Lehigh  Valley  R,  R,  Co.,  169  App.  Div.  177.)  That  the  injuries  arose  out 
of  the  employment  was  fairly  a  question  of  fact  for  the  determination  of 
the  Commission,  and  it  was  fully  justified'  in  finding  from  the  evidence  that 
the  claimant  by  reas(m  of  his  employment  in  handling  wet  coal  in  the  storm 
was  specially  affected  by  the  severity  of  the  weather.  The  awards  were  con- 
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Becutiye  and  not  concurrent,  and  were  justified  by  our  decision  in  Marhoffer 
T.  Marhoffer  (176  App.  Div.  52). 
The  award  should  be  affirmed.    Award  unanimously  affirmed. 

Vertigo  may  be  compensatable.  Persons  working  high  on 
buildings  or  other  structures  become  dizzy  upon  looking  down, 
lose  their  balance  and  fall.  As  the  court  says  in  the  following 
opinion,  the  fainting  and  falling  are  caused  by  the  conditions 
under  which  they  are  working. 

Sai^tacboce  v.  Sao  Harbob  Bbick  Wcaks,  —  App.  Div.  — ,  Mar.  0,  1918. 

John  M.  Kezxooo,  P.  J.:  The  claimant,  a  brickmaker,  was  required  to 
perform  his  duties  while  standing  on  a  pile  of  brick  about  fifteen  feet  above 
the  ground.  He  was  seized  "  with  an  attack  of  vertigo,  or  with  some  similar 
disorder,  which  caused  him  to  fall  to  the  frozen  ground.''  It  ia  urged  that 
his  injury  was  the  result  of  the  vertigo  and  not  of  an  accident;  but  the  find- 
ings and  proceedings  indicate  that  he  was  in  good  health  ftt  the  time  and  no 
reasoai  is  given  for  the  faU  except  the  dizziness.  The  natural  inference  ia 
that  the  dizziness,  the  fall  and  the  injury  resulted  from  the  elevated  poai- 
tion  in  which  he  was  standing  while  performing  his  work. 

Appellants  rely,  apparently  with  confidence,  upon  Matter  of  OoUina  v. 
Brooklfffi  Union  Oaa  Co.,  (171  App.  Div.  381).  In  that  ccwe  the  superinten- 
dent, who  was  standing  upon  the  street,  fell  to  the  ground  and  received  his 
injury.  There  was  no  apparent  cause  for  the  fall  aside  from  an  attack  of 
cardiac  syncope  to  which  the  previous  condition  of  his  heart  predisposed  him. 
Here  the  fainting  and  the  fall  were  caused  by  the  conditions  under  which  the 
man  was  working. 

We  conclude  the  award  should  be  affirmed.    Award  unanimously  affirmed. 

Nervous  breakdown  may  be  compensatable.  Upon  a  cry  of 
fire  in  a  factory  a  woman  employee  fainted  and  remained  uncon- 
scions  for  two  hours.  In  consequence  she  became  choreic.  She 
had  been  in  excellent  health  and  spirits  before  her  fright.  The 
briefs  in  Appellate  Division  arrayed  numerous  precedents  for 
and  against  affirmation  of  the  award  made  to  her  by  the  Commis- 
sion. The  court  affirmed  the  award  unanimously  and  without 
opinion:  London  v.  Casino  Waist  Co.,  Case  No.  60642,  Aug.  2, 
1917;  181  App.  Div.  — ,  Dec.  28,  1917. 

Strain  may  be  compensatable.  Question  appears  to  have  arisen 
in  the  following  case  whether  strain  arising  out  of  and  in  the 
course  of  employment  should  be  held  to  be  an  accident  in  every 
instance.  The  claimant,  Malanzona,  was  firing  a  small  boiler. 
His  employer  set  him  to  firing  a  larger  boiler  which  necessitated 
handling  a  larger  coal  shovel.     He  was  incapacitated  by  strain 
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after  working  an  hour  or  less.     Commissioner  Lyon's  statement, 
endorsed  by  the  Commission,  is  as  follows: 

Malanzona  v.  Utica  Steam  &.  Mohawk  V.  C.  Mills,  S.  D.  R.,  vol.  10,  p.  604; 
Bui.,  vol.  2,  p.  92,  Oct.  16,  1916. 

Lyon,  Commissioner :  It  may  be  that  a  workman  who  receives  a  strain  while 
doing  the  ordinary  things  connected  with  his  employment,  where  nothing 
e^raordinary  happens  would  not  be  held  to  have  received  an  accident  within 
the  meaning  of  our  Compensation  Law,  although  other  Commissioners  are 
clearly  of  the  opinion  that  such  a  strain  is  an  accident.  Be  that  aa  it  may, 
in  this  case  I  think  the  facts,  as  stated,  do  constitute  an  accident.  The  claim- 
ant had  a  pretty  definite  line  of  duties  which  did  not  call  for  any  great 
exertion,  and  if  his  testimony  is  to  be  believed,  the  new  duties  to  which  he 
was  sent  and  which  he  had  been  engaged  in  for  not  more  that  an  hour,  put 
a  very  different  strain  upon  his  muscular  system  and  called  for  the  use  oi 
not  only  different  implements,  but  a  different  degree  of  physical  energy.  The 
use  of  this  large  shovel  lifting  coal  of  very  much  greater  weight  than  he  was 
accustomed  to,  followed  by  a  strain  which  seems  to  have  had  the  severe 
consequence  testified  to  here,  in  my  opinion,  constitute  an  accident,  even 
though  a  strain  in  the  ordinary  course  of  his  employment  should  not  be  held 
to  be  so,  and  I  advise  that  the  award  heretofore  made  be  confirmed. 

On  the  17th  day  of  January,  1917,  the  Commission  acted  upon  the  fore- 
going  matter  in  accordance  with  the  foregoing  opinion. 

In  Hackford  v.  Yeeder  &  Brown,  S.  D.  R,  voL  8,  p.  472, 
April  27,  1916;  176  App.  Div.  924,  Dec.  29,  1916,  unanimously 
aflSrmed  by  the  Appellate  Division  without  opinion,  Commissioner 
Lyon  said:  "Any  unusual  exertion  or  strain  resulting  in  inca- 
pacitating a  laboring  man  from  work  would  be  an  injury  within 
the  meaning  of  the  Compensation  Law,  in  my  opinion."  Cases 
of  strain  are  considered  generally  below,  pages  216,  232. 

The  following  cases  involve  the  relation  of  occupational  disease 
to  accident  and  the  distinction  between  the  two. 

An  employee  collapsed  upon  leaving  an  air  lock  and  died  in 
hospital;  the  Commission  gave  hearings  at  unusual  length  and 
denied  award  on  the  ground  of  no  proof  that  the  death  resulted 
from  working  under  compressed  air;  the  brief  of  counsel  for  the 
employer  went  thoroughly  into  the  relation  of  accident  and  occu- 
pational disease:  Cunningham  v.  Bodgers  &  Hagerty,  File  No. 
6236,  December  5,  1916. 

The  Appellate  Division  affirmed  an  award  to  an  employee  who 
had  been  overcome  by  gas  and  steam  while  working  in  a  "  dead 
comer"  of  a  cellar:    O'Dell  v.  Adirondack  Electric  Power  Corp., 
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Beatk  File  No.  12192,  April  27,  1917;  181  App.  Div.  910, 
iJovember  14,  1917.*  The  granting  of  this  award  is  in  contrast 
with  the  denial  of  an  award  in  Navd  v.  King  Sewing  Machine  Co., 
BuUetin  81,  page  402;  223  N.  Y.  Rep.  — ,  March  12,  1918. 

While  occupational  disease  is  not  compensatable  per  se,  like 
other  disease  it  is  compensatable  when  accelerated  by  accident 
Upon  this  principle  the  Commission  awarded  compensation  to 
an  employee  whose  hand  had  been  cut  by  glass  and  whose  bandages 
caused  '^a  sufficient  immediate  absorption  of  mercury  into  his 
system  to  have  produced  in  conjunction  with  employment  through 
the  years ''  the  dangerous  condition  in  which  he  found  himself : 
Boslee  v.  Bache  &  Co.,  Bui.,  vol.  3,  p.  12,  September  5, 1917.  The 
Appellate  Division  affirmed  without  opinion  an  award  to  the 
widow  of  a  laborer  in  an  enameling  plant  the  skin  of  whose  thumb 
and  finger  had  been  cracked  by  washing  castings  in  naphtha  and 
who  had  incurred  infection  following  an  accident  that  scraped  the 
skin  from  his  hand  and  bruised  his  forearm:  Sturges  v.  King 
Sewing  Machine  Co.,  Death  File  No.  18933,  May  29,  1917; 
181  App.  Div.  911,  November  14,  1917. 

If  the  entrance  of  an  anthrax  germ  into  the  body  of  an  employee 
arises  out  of  and  in  the  course  of  his  employment,  it  is  immaterial 
where  or  how  his  skin  may  have  gotten  into  the  condition  permit- 
ting such  entrance.  The  Appellate  Division  appears  to  so  hold 
in  the  following  opinion,  contrary  to  the  Commission's  finding  in 
Eldridge  v.  Endicott,  Johnson  £  Co.y  noticed  in  Bulletin  81, 
page  50.  The  Commission  denied  compensation  to  Eldridge's 
dependents  on  the  ground  that  the  cutting  of  his  skin  by  the 
barber's  razor,  not  the  entrance  of  the  germ,  constituted  the  acci- 
dent, but  the  Appellate  Division  presents  the  theory  that  the 
mere  entrance  of  the  anthrax  germ  is  an  accident  in  itself.  The 
court  likens  the  attack  to  the  sudden  bite  of  a  concealed  serpent. 
Anthrax,  in  distinction  from  occupational  diseases,  is  ^*  unexpected, 
unusual  and  extraordinary."  Upon  authority  of  this  Hiers  deci- 
sion the  Commission  has  reopened  the  disallowed  anthrax  case 
of  Getman  v.  Baker  Co.,  Claim  No.  26780,  January  2,  1918,  in 
which  the  employee  contracted  the  infection  through  a  pimple 
and  ingrowing  hair  on  his  face  or  neck,  and  has  made  an  award  to 
Getman.    The  text  of  the  Heirs  decision  is  as  follows: 


*AiBrmed  by  Ckmrt  of  Appeals,  223  N.  Y.  Rep.  — ,  May  14,  191?:^ ^^^T^ 
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HnBBs  ▼.  Hmx  &  Co.,  178  App.  Div.  350,  May  2,  1917. 

OoGHBAmE,  J. :  The  occupation  of  the  claimant  was  weighing  hides  on  the 
piers  in  Brooklyn,  which  hides  constituted  cargoes  or  parts  of  cargoes  un- 
loaded from  Tessels.  He  was  doing  this  work  in  the  performance  of  the 
duties  which  as  an  employee  he  owed  to  his  employer.  The  employment  was, 
therefore,  hazardous  within  the  meaning  of  group  10  of  section  2  of  the 
Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1014, 
chap.  41). 

Previous  to  February  10,  1916,  while  in  the  same  work,  wet  salt  from  the 
hides  had  permeated  his  gloves  and  caused  a  swelling  on  the  back  of  one  of  his 
hands  and  an  abrasion  of  the  skin  or  fissure  resulted.  On  the  day  mentioned 
he  was  handling  dirty  and  diseased  hides  and  anthrax  germs  contained  ther^ 
was  communicated  to  him  through  the  fissure  in  the  back  of  his  hand  causing 
infection  and  disease  for  which  the  award  in  question  has  been  made. 

Subdivision  7  of  section  3  of  the  act  defines  an  injury  for  which  compensa- 
tion may  be  made  as  meaning  "  only  accidental  injuries  arising  out  of  and 
in  the  course  of  employment  and  such  disease  or  infection  as  may  naturally 
and  unavoidably  result  therefrom." 

In  Bacon  v.  United  States  Mutual  Accident  Aaaociation  (123  N.  Y.  304) 
an  anthrax  case  was  before  the  court  in  an  action  on  a  policy  of  insurance 
against  ''bodily  injuries  effected  through  external,  violent  and  accidental 
means  within  the  intent  and  meaning  of  the  by-laws  of  the  association  and 
the  conditions"  of  the  policy.  The  insurance  was  not  to  extend  "to  any 
bodily  injury  of  which  there  shall  be  no  external  and  visible  sign,  nor  to  any 
bodily  injury  happening  directly  or  Indirectly  in  consequence  of  disease;  nor 
to  any  death  or  disability  which  may  be  caused  wholly  or  in  part  by  bodily 
infirmities  or  disease  existing  prior  or  subsequent  to  the  date  "  of  the  policy 
"  nor  to  any  case  except  where  the  injury  is  the  proximate  or  sole  cause  of 
the  disability  or  death."  It  was  held  that  anthrax  was  a  disease  and  that 
the  disease  was  not  caused  by  an  accident  within  the  meaning  of  the  policy. 
That  case  was  decided  with  reference  to  the  particular  provisions  and  phrase- 
ology of  the  policy  then  under  consideration  and  it  is  quite  clear  that  it  con- 
stitutes no  precedent  under  the  statute  we  are  now  called  upon  to  apply. 

In  Matter  of  Plaaa  v.  Central  New  England  Railway  Company  (169  App. 
Div.  826)  this  court  held  that  contact  with  poison  ivy  constitutes  a  personal 
injury  within  the  meaning  of  the  statute. 

There  is  a  broad  distinction  between  the  present  case  and  the  case  of  an 
occupational  disease.  The  latter  is  incidental  to  the  occupation  or  is  a  natural 
outcome  thereof.  It  is  expected,  usual  and  ordinary.  This  disease  incurred 
by  the  claima,nt  was  unexpected,  unusual  and  extraordinary;  as  much  so  as 
if  a  serpent  concealed  in  the  hides  had  attacked  him.  There  is  no  difference 
in  principle  because  the  attack  instead  of  being  made  unexpectedly  by  a  con- 
cealed serpent  was  made  unexpectedly  by  a  concealed  disease  germ.  There 
seems  to  be  no  question  in  this  case  but  that  the  claimant  contracted  the 
disease  in  the  manner  and  under  the  conditions  above  indicated.  We  think 
the  circumstances  constitute  an  accidental  injury  within  the  meaning  of  the 
statute. 

However,  there  is  another  theory  on  which  this  award  may  be  upheld.  The 
claimant  in  the  course  of  his   employment  and   as   a  result  thereof  had 
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received  an  abrasion  on  his  hand  or  a  flBsure  therein.  This  may  properly  be 
deemed  an  accidental  injury  arising  out  of  and  in  the  course  of  his  employ- 
ment and  the  disease  or  'infection  caused  by  the  anthrax  germ  may  be  deemed 
"such  disease  or  infection  as  may  naturally  and  unavoidably  result"  from 
such  injury  within  the  meaning  of  the  statute. 
The  award  should  be  affirmed.    Award  unanimously  affirmed. 

The  natiire  of  accident  has  been  considered  in  Bulletin  81, 
pages  48-50.  The  question  crops  out  continually  throughout  the 
opinions  in  the  disease  and  internal  injury  cases  presented  in  that 
bulletin  and  in  this.  See  Bulletin  81,  pages  100-102,  249-256 ; 
and  below,  this  bulletin,  pages  208-248. 

B.  Independent  contractors, —  In  1914  the  Workmen's  Com- 
pensation Conmiission  denied  compensation  to  the  dependents  of 
Robert  Rheinwald,  a  painter  killed  by  a  fall  while  repainting  a 
sign  for  the  Builders'  Brick  &  Supply  Company.  The  Commis- 
sion ruled  that  Rheinwald's  status  at  the  time  of  the  accident  was 
that  of  independent  contractor,  not  of  employee.  The  Appellate 
Division  reversed  this  ruling  and  sent  the  case  back  to  the  Com- 
mission with  instructions  to  make  an  award.  The  Commission 
accordingly  made  an  award.  Upon  appeal  a  second  time,  the 
Appellate  Division  reversed  the  award  upon  authority  of  the 
decision  that  it  had  made  in  the  meantime  in  Bargey  v.  Massaro 
Macaroni  Co.  The  Eheinwald  case  has  finally  reached  the  Court 
of  Appeals  which,  without  opinion,  on  March  19,  1918,  has 
approved  of  the  denial  of  compensation  to  Rheinwald's  depend- 
ents, not  on  authority  of  its  own  a&mation  of  the  Appellate  Divi- 
sion's order  reversing  the  award  in  the  Bargey  case,  but  on  the 
original  ground  of  denial  by  the  Workmen's  Compensation  Com- 
mission, namely,  that  Rheinwald  was  an  independent  contractor. 
The  full  citation  for  the  Rheinwald  case  is  as  follows:  S.  D.  R., 
voL  1,  p.  417,  September  —  October,  1914;  168  App.  Div.  425, 
May  14,  1915;  S.  D.  R,  vol.  7,  p.  440,  February  16,  1916;  174 
App.  Div.  935,  September  13, 1916 ;  223  N.  Y.  Rep.  — ,  March  19, 
1918.  The  Appellate  Division's  opinion  of  May  14,  1915,  has 
been  published  in  Bulletin  81,  pages  59-70. 

The  effect  of  the  Bargey  decision  of  the  Court  of  Appeals  as 
a  precedent  has  been  nullified  by  its  later  decisions  in  McNally 
V.  Diamond  Mills  Paper  Co.  and  Dose  v.  Moehle  Lithographic  Co. 
Accordingly  independent  or  casual  artisans  of  the  type  of  Dowd, 
(Part  Two),  Rheinwald,  Bargey,  Dose  or  McNally  would  appear 
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to  be  now  within  the  Workmen's  Compensation  Law's  protection 
even  without  their  inclusion  under  the  voluntary  agreement  plan 
appended  to  Workmen's  Compensation  Law,  §  2,  by  L.  1916, 
ch.  622.  The  subject  and  the  cases  are  presented  under  the  head- 
ing, **  Workers  repairing  buildings,  installing  machinery,  etc.," 
below,  pages  99, 166.  The  problem  of  contract  also  figures  in  cases 
falling  under  the  heading,  "  Which  is  the  Employer  ?" :  Bulletin 
81,  pages  340-347;  this  Bulletin,  Part  Two. 

Woodsmen  often  undertake  to  clear  forest  tracts  by  the  job; 
in  a  case  of  the  kind  a  falling  tree  limb  killed  one  of  six  partners ; 
the  Commission  awarded  death  benefits  to  his  mother ;  the  insur- 
ance carrier  appealed  to  the  courts  on  the  ground  that  the  woods- 
men were  independent  contractors;  the  courts  affirmed  the  award 
without  opinion  (175  App.  Div.  952;  220  N.  T.  Rep.  671), 
except  dissenting  opinion  of  Justice  Woodward,  as  follows: 

Clabemont  v.  De  CJoss,  175  App.  Div.  952,  Nov.  16,  1916. 

Appeal  from  an  award  made  by  the  State  Industrial  Commission  March  2, 
1916. 

Award  affirmed.    All  concurred,  except  Woodward,  J.,  who  dissented. 

WooDWABD,  J.  (dissenting) :  Joseph  Olaremont  received  injuries  resulting 
in  his  death  on  the  3d  day  of  July,  1914,  while  engaged  in  felling  a  tree 
at  or  near  Benson  Mines,  St.  Lawrence  county,  this  State.  The  first  claim 
for  compensation,  signed  by  Mary  Claremont  of  Lyon  Mountain,  alleged 
that  Joseph  G.  Claremont,  age  twenty-three,  was  in  July,  1914,  working  for 
J.  H.  Corbit  at  Benson  Mines,  N.  Y.;  that  Ovide  Ducier  had  charge  of  the 
men,  among  whom  was  Joseph  G.  Claremont;  that  the  men  were  oigaged 
in  lumbering,  and  while  Mr.  Claremont  was  felling  a  tree,  it  struck  him 
and  caused  his  death*  It  further  alleged  that  "  the  undersigned,  Mary  Clare- 
mont, is  the  widow  of  said  Joseph  G.  Claremont,  and  that  her  address  is  Lyon 
Mountain,  N.  Y.;  that  the  following  are  children  of  said  Joseph  G.  Clare- 
mont and  dependent  on  her  for  support,"  and  then  this  claim  tells  us  that 
this  man  of  twenty-three  years  of  age  had  as  his  children  Ruth  Claremont, 
age  fourteen  years;  George  Claremont,  age  twelve  years;  Albert  Claremont, 
age  ten  years;  Francis  Claremont,  age  six  years,  and  Roy  Claremont,  age 
four  years,  and  that  the  daily  wages  of  this  young  and  prolific  father, 
engaged  in  cutting  down  trees  in  St.  Lawrence  county,  was  five  dollars  per 
day,  and  that  "I  claim  for  myself  and  children  the  compensation  allowed 
under  the  Workmen's  Compensation  Law,  passed  March  16,  1914."  Subse- 
quently, and  on  the  6th  day  of  October,  1915,  without  any  attempt  to  explain 
the  original  claim,  so  far  as  it  appears  from  the  record,  Mary  Claremont, 
giving  her  present  address  as  Faust,  N.  Y.,  "old  address,  Lyon  Mountain, 
N.  Y.,"  makes  a  new  claim,  from  which  not  only  are  all  these  fdleged 
children  dropped,  but  the  claimant  now  appears  as  the  mother  of  this  remark- 
able young  man  instead  of  his  widow  with  five  named  children,  the  eldest 
of  whom  was  alleged  to  have  been  within  nine  years  of  the  age  of  her  alleged 
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father,  depending  upon  her  for  support.  I  call  attention  to  this  fact  because 
of  the  great  stress  which  appears  to  be  given  to  the  first  report  of  the 
alleged  employer,  made  on  the  very  day  of  the  accident,  upon  a  regular  blank, 
containing  a  warning  that  the  same  must  be  filled  in  to  avoid  a  penalty,  in 
which  in  answering  the  question  "Employer's  name!  "  the  name  "Ovid  De 
Coss"  is  given,  and  he  states  that  the  employee  was  injured  in  the  course 
of  his  employment,  and  the  name  of  the  employee  is  given  as  Joseph  J. 
Claranont.  Upon  this  basis  alone,  though  contradicted  by  the  subsequent 
sworn  statement  of  Ovid  Be  Cosa,  the  alleged  employer,  and  several  others, 
this  award  is  based.  In  the  affidavit  of  the  alleged  employer  he  says  that 
he  took  a  contract  from  the  Carthage  Tissue  Paper  Mills  of  Carthage;  that 
his  business  was  cutting,  peeling  and  piling  pulp  wood ;  that  the  decedent  was 
not  in  his  employ;  "  I  sublet  him  a  portion  of  my  contract."  He  again  states, 
in  answer  to  the  question,  "  In  what  capacity  was  he  in  your  employ?  "  that 
he  was  "Not  in  my  employ."  It  is  true  that  the  physician  who  attended 
the  decedent  states  that  the  latter  was  employed  by  Mr.  De  Coss,  but  it  does 
not  appear  that  he  had  any  knowledge  of  the  matter  other  than  the  fact  of 
the  accident  and  that  the  decedent  was  engaged  in  the  woik  of  felling  a  tree. 
One  Albert  Burrell  makes  an  affidavit  to  the  effect  that  he  was  the  book- 
keeper for  Ovid  De  Coss  at  his  log  camp  in  the  woods  west  of  Benson  Mines 
on  the  day  of  the  accident;  that  he  kept  the  books  of  all  the  men  working 
for  De  Coss;  that  he  knew  Joseph  Claremont,  Jr.,  and  remembers  the  time 
when  he  came  to  the  De  Coss  camp.  Joseph  Claremont,  Jr.,  his  father  and 
five  other  men  went  to  work  in  the  woods  near  the  De  Coss  camp  cutting 
pulp;  they  were  jobbers  and  were  to  cut  not  more  than  1,000  cords  of  wood; 
they  cut  961  cords  and  were  paid  two  dollars  and  fifteen  cents  per  cord;  that 
he  kept  a  time  book,  and  that  Claremont  and  the  other  six  men  were  not  on 
it;  he  did  not  keep  their  time;  after  they  had  cleared  the  woods  the  timber 
was  measured  and  the  men  paid  and  they  left  the  camp;  they  had  boarded 
themselves  in  the  woods  in  a  shack.  Arthur  Plant  and  Horace  Marcoux  make 
a  joint  affidavit  to  the  effect  that  in  the  month  of  June,  1914,  they  came  to 
the  De  Coss  camp  with  Joseph  Claremont,  Sr.,  Joseph  Claremont,  Jr.,  H. 
Marcoux,  T.  King,  T.  Parquet  and  E.  La  Bonty,  to  work  clearing  the  woods 
of  pulp;  they  were  to  receive  two  dollars  and  fifteen  cents  per  cord  and 
divide  it  between  the  seven  >  "  I  never  worked  by  the  day  during  the  summer, 
always  worked  as  jobbers  and  had  the  other  six  work  with  me  as  jobbers." 
Ovid  De  Coss,  the  alleged  employer,  in  an  affidavit  says  "  that  he  has  a  con- 
tract with  the  Carthage  Tissue  Paper  Company  of  Carthage  to  clear  the 
woods  for  pulp  wood,  west  of  Benson  Mines;  *  *  *  during  the  course  of 
the  contract  he  hired  men  by  the  day  and  others  by  the  job;  the  jobbers, 
as  they  are  called,  were  given  a  woods  to  clear,  and  were  to  receive  so  much 
per  cord,  cut  and  piled;  these  men  took  full  charge  of  the  work  and  had  no 
one  over  them.  It  is  a  common  custom  for  woodsmen  to  take  jobs  of  clearing. 
On  or  about  the  15th  day  of  June,  1914,  Arthur  Plant  and  Joseph  Clare- 
mont, Sr.,  were  giyen  a  job  by  me  to  clear  a  portion  of  the  woods;  these  men 
and  Joseph  Claremont,  Jr.,  H.  Marcoux,  Emedie  La  Bonty,  Frank  Parquet 
and  T.  King,  had  been  working  by  the  job  for  Joseph  Ducey,  and  when  Plant 
and  Claremont,  St.,  took  the  job  they  had  the  other  five  men  join  them  on 
my  job;  the  seven  went  to  work  and  cleared  the  woods  and  the  amount  of 
work  wM  to  be  divided  between  the  seven.    The  work  was  completed  by  the 
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six  After  Claremont,  Jr.,  waa  killed.  When  the  job  was  finished  it  was 
Recked  up  and  found  that  they  had  051  cords  of  pulp  wood  and  received 
two  dollars  and  fifteen  cents  per  cord.  This  money  was  divided  into  seven 
portions,  during  the  time  J.  Claremont,  Jr.,  worked,  and  six  portions  for 
the  remainder  of  the  time.  J.  Claremont's  share  was  given  to  the  father. 
After  the  job  was  finished  they  left.  •  •  ♦  The  seven  men  worked  inde- 
pendent of  deponent;  they  cleared  when  they  wanted  to,  peeled  of  their  own 
free  will.  They  had  no  connection  with  deponent  except  to  be  paid  by  the 
cord  when  finished.  The  seven  men  were  from  Lake  Placid."  There  appears 
to  have  been  a  hearing  before  a  deputy  commissioner,  but  no  evidence  was 
adduced,  and  the  Commission  awarded  two  dollars  and  sixty  cents  per  week 
during  the  alleged  dependency  of  the  claimant,  who  appears  to  be  the  wife 
of  Joseph  Claremont,  Sr.,  and  not  the  widow  of  Joseph  Claremont,  Jr.,  with 
the  alleged  five  children  to  support.  This  finding  and  award  in  favor  of  the 
claimant  is  made  against  the  advice  of  W.  C.  Richards,  the  deputy  commis- 
sioner, who  investigated  the  claim,  and  who  was  imable  to  discover  that  there 
were  any  legitimate  claimants,  and  it  seems  clear  that  the  action  of  the 
Industrial  Commission  is  without  warrant  in  law,  and  should  be  reversed. 
Liberal  as  are  the  provisions  of  the  Woricmen's  Compensation  Law,  they  do 
not,  in  my  judgment,  warrant  the  paying  of  this  claim,  which  bears  upon  its 
face  so  much  evidence  of  bad  faith,  and  which  is  not  supported  by  any  evidence 
of  probative  force.  The  mere  fact  that  the  alleged  employer,  making  a 
report  on  the  very  day  of  the  accident,  under  a  threatened  penalty  for  a 
neglect  to  do  so,  admitted  that  he  was  the  employer  of  the  deceased,  did 
not  estop  him  from  telling  the  truth  afterward,  any  more  than  the  claim 
of  Mary  Claremont  to  be  the  widow  of  deceased  with  five  children  nearly 
as  old  as  the  alleged  father,  estopped  her  from  setting  up  her  true  rela- 
tion; and  I  am  persuaded  that  Joseph  Claremont,  Jr.,  was  not  an  employee  of 
Ovid  De  Coss  within  the  contemplation  of  the  Workmen's  Compensation 
Law;  he  was  clearly  engaged  in  a  partnership  undertaking  as  independent 
contractors  under  the  original  contract  between  Be  Coss  and  the  Carthage 
Tissue  Paper  Company,  and  was  employed  as  a  contractor,  not  as  a  laborer. 
I  think  there  was  no  evidence  before  the  Industrial  Commission  to  sustain 
this  award,  and  it  should  be  reversed. 

The  Commission  has  held  that  a  junk  gatherer  who  undertook 
for  a  specified  sura  a  special  job  of  breaking  up  a  balance  wheel 
for  a  junk  dealer  and  was  permanently  disabled  by  unexpected 
explosion  of  dynamite  was  an  employee  and  not  an  independent 
contractor :  L^vine  v.  Gold's  Sons^  Bui.,  vol.  3,  p.  78,  November  15, 
1917. 

Recent  award  cases  resisted  on  the  ground  that  the  injured 
employees  were  independent  contractors  are:  Litts  v.  Risley  Lum- 
ber Co.,  S.  D.  R.,  vol.  14,  p.  714,  Bui.,  vol.  3,  p.  119,  January  2, 
1918;  McKibben  v.  PakowsJci,  File  No.  61,  June  21,  1917;  and 
Hungerford  v.  Bonn,  S.  D.  R.,  vol.  14,  p.  720,  Bui.,  vol.  3,  p.  121, 
January  2,  1918.  The  Litts  award  was  affirmed  and  the  McKib- 
ben award  reversed  by  the  Appellate  Division,  May  8,  1918. 
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C.  Huzardous  employment. —  Only  accidents  that  occur  in 
hazardous  employment  are  compensatable.  "  Hazardous  employ- 
ment means  a  work  or  occupation  described  in  section  two"  of 
the  Workmen's  Compensation  Law.  These  occupations,  five  or 
six  hundred  in  number,  are  arranged  in  forty-four  groups.  The 
general  rule  governing  definition  of  each  and  all  of  them  has  been 
set  forth  in  Bulletin  81,  pages  102-109.  In  addition  to  the 
decisions  reproduced  textually  there,  decisions  interpretative  of 
§  2  that  have  been  handed  down  since  are  presented  in  numerical 
order  of  the  groups  as  follows : 

Group  8.  Vessels  of  other  stcUes  or  countries. —  A  foreign  cor^ 
poration  using  a  vessel  in  interstate  or  foreign  commerce  is  exempt 
from  the  New  York  Workmen's  Compensation  Law's  provisions, 
though  the  injured  employee  be  a  resident,  the  contract  of  employ- 
ment be  made,  the  corporation  maintain  an  oflSce,  and  the  vessel 
be  enrolled  or  registered  in  New  York.  The  Appellate  Division, 
one  justice  dissenting  with  opinion,  has  so  held  in  Charlton  v. 
HiUonrDodge  Transportation  Co.,  the  text  of  which  is  presented 
below,  page  304. 

Group  10.  Longshore  work.-^The  special  business  of  supplying 
watchmen  for  cargoes  is  not  longshore  work.  Watchmen  so  sup- 
plied are  not  engaged  in  longshore  work  when  they  do  nothing 
else  but  watch.  ^  The  character  of  the  employment,  not  the  par- 
ticular place,  determines  the  classification.'  The  Appellate 
Division  has  so  held  without  dissent  in  the  following  opinion 
reversing  an  award  to  a  watchman: 

Obebo  v.  McRobebts  &  Co.,  175  App.  Div.  1,  No.  15,  1916. 
Woodward,  J.:  The  employer  in  this  case,  W.  J.  (McRoberts  ft  Company, 
is  located  in  the  city  of  New  York  and  is  engaged  in  the  business  of  supplying 
tratchmen  to  ateamahip  companies  for  the  purpose  of  watching  their  cargoes. 
The  claimant  is  the  widow  of  one  Axel  Oberg  who,  on  the  10th  of  April,  1915, 
^as  employed  by  said  company  as  a  watchman  on  the  pier  under  the  control 
of  the  Bush  Terminal  Company  in  Brooklyn,  and  on  that  date  he  fell  and 
sustained  injuries  which  are  claimed  to  have  resulted  in  static  pneumonia 
and  his  ultimate  death.  A  witness  testified  as  to  the  injury  that  "  I  was 
hatching  cotton  on  one  of  the  Bush  Docks,  Pier  No.  1,  about  300  feet  away. 
The  railroad  track  is  down  the  center  of  the  dock.  Oberg,  he  waa  watching 
freight  right  opposite  of  me  —  general  merchandise.  I  think  it  was  the 
second  night  I  waa  there.  He  was  watching  about  two  o'clock  in  the  morning. 
^Hiere  was  two  sections  of  it.  There  is  a  partition  running  through.  He 
went  around  one  of  those  offices  opposite  me,  and  it  was  in  the  dark;  there 
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was  no  light  in  that  section,  but  it  was  light  on  my  side.  Oberg,  he  hollered, 
and  when  I  heard  him  holler  the  second  time,  so  I  went  up  to  him,  and  I  saw 
him  lying  on  the  floor.  I  asked  him  what  is  the  matter,  and  he  said  he 
fell  and  hurt  himself.  I  asked  him  how,  and  he  said  he  heard  some  noise, 
and  he  went  to  investigate.  He  said  his  leg  was  hurt,  his  hip  was  hnrt^  and 
he  could  not  get  on  his  feet.  So  I  got  hold  of  him  and  dragged  him  into  the 
office,  put  an  overcpat  under  his  head,  and  went  to  call  an  ambulance.  The 
ambulance  came,  they  looked  him  over  and  took  him  away.  That  is  all  I  know 
about  it." 

Upon  the  question  of  an  accidental  injury,  therefore,  we  are  persuaded 
the  claimant  has  established  sufficient  to  justify  the  conclusion  that  Oberg  was 
accidentally  injured,  rather  than  being  the  victim  of  a  fall  from  an  attack 
of  vertigo,  and  if  the  right  to  compensation  hinged  upon  this  question  we 
should  have  little  reluctance  in  affirming  the  award. 

The  difficulty,  however,  is  that  the  statute  requires  that  the  employer  shall 
be  one  "  employing  workmen  in  hazardous  employments,"  and  a  hazardous 
employment  ds  "  a  work  or  occupation  described  in  section  two  of  this  chap- 
ter." An  employee,  to  come  within  the  provisions  of  the  act,  must  be  "  a 
person  who  is  engaged  in  a  hazardous  employment  in  the  service  of  an 
employer  carrying  on  or  conducting  the  same  upon  the  premises  or  at  the 
plant,  or  in  the  course  of  his  employment  away  from  the  plant  of  his 
employer."  (Workmen's  Compensation  Law  [Oonsol.  Laws,  chap.  67;  Laws 
of  1014,  chap,  41],  §  3,  as  amd.  by  Laws  of  1014,  chap.  316.)*  This  court 
in  Matter  of  Aylesioorth  v.  Phcenuc  Cheese  Co.  (170  App.  Div.  34)  held  that 
a  manufacturer  of  cheese,  employing  a  man  exclusively  in  the  work  of  gather- 
ing ice  to  be  used  by  the  cheese  factory,  was  not  engaged  in  a  hazardous 
occupation  within  the  meaning  of  the  statute,  although  the  cheese  manu- 
facturer was  in  fact  engaged  in  one  of  the  occupations  declared  to  be  hazard- 
ous. The  Court  of  Appeals  in  a  recent  dedision  has  declared  that  "  Certainty 
is  of  the  very  essence  of  the  law.  Shifting  and  changing  rules  or  principles 
do  not  constitute  law.  The  avoidance  or  prevention  of  litigation  through  the 
establishment  by  the  courts  of  fixed  and  certain  rules  is  a  useful  and  bene- 
ficent effect  of  the  litigations  had"  {Matter  of  Orifenhagen  v.  Ordway,  218 
N.  Y.  458),  and  if  this  wholesome  conception  of  law  is  to  be  followed  the 
award  in  this  case  cannot  be  sustained. 

The  employer  in  this  case  is  not  engaged  as  a  longshoreman;  he  was 
engaged  in  employing  watchmen  to  watch  cargoes,  and  the  fact  that  these 
watchmen  were  subcontracted  merely  to  watch  steamship  cargoes  did  not  make 
the  employment  that  of  longshoremen  any  more  than  a  like  employment  for 
the  purpose  of  watching  freight  train  cargoes.  A  longshoreman  is  defined  by 
Webster  to  be  "  one  of  a  class  of  laborers  employed  about  the  wharves  of 
a  seaport,  especially  in  loading  and  imloading  vessels,"  and  the  statute 
(§  2,  group  10)  classes  as  hazardous  employment  in  "longshore  work,  in- 
cluding tlie  loading  or  unloading  of  cargoes  or  parts  of  cargoes  of  grain, 
coal,  ore,  freight,  general  merchandise,  lumber  or  other  products  or  mate- 
rials, or  moving  or  handling  the  same  on  any  dock,  platform  or  place,  or  in 
any  warehouse  or  other  place  of  storage."  The  evidence  in  this  case, 
wholly  undisputed,  is  that  W.  J.  McRoberts  &  Company  were  engaged  in 

•  Since  amd.  by  Laws  of  1016,  chap.  622.  [Rep. 
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hiring  men  to  ax^  aa  watchmen  for  steamahip  cargoes;  that  these  men  were 
fumiahed  to  steamahip  companies;  who  paid  in  advance  upon  the  wages 
paid  by  the  employer^  and  that  the  employer  had  full  charge  over  them^  and 
became  responsible  for  the  goods  left  in  charge  of  his  employees;  that  these 
watchmen  did  nothing  except  to  watch  cargoes;  that  ''the  watchmen  are 
not  Buppoeed  to  touch  the  cargoes;  the  watchmen  I  employ  are  usually 
pretty  old  men,  not  good  for  heavy  work/' 

But  beyond  this  it  is  not  only  necessary  that  the  employer  should  be 
engaged  in  hazardous  occupation,  but  the  employee  must  be  "engaged  in  a 
hazardous  employment  in  the  service  of  an  employer  carrying  on  or  con- 
ducting the  same."  (§  3,  subd.  4),  and  surely  there  is  nothing  in  the 
statute  which  attempts  to  make  the  position  of  a  watchman  a  hazardous 
employment.  A  man  engaged  exclusively  to  watch  a  ahip  cargo,  having  no 
occasion  to  touch  the  cargo  in  any  manner,  merely  to  see  that  it  is  not 
stolen,  cannot  either  technically  or  in  common  understanding  be  regarded  as 
a  longshoreman.  His  occupation  is  that  of  a  watchman,  and  the  mere  fact 
that  it  is  at  a  dock  instead  of  a  railroad  station  can  have  no  legitimate 
bearing  upon  the  question  here  presented;  he  does  not  become  a  longshore- 
man because  he  is  stationed  upon  a  dock  to  perform  his  services  rather  than 
upon  the  shipping  platform  of  a  manufacturing  plant  or  a  railroad  freight 
depot  It  is  the  character  of  the  employment,  not  the  particular  place, 
which  determines  the  classification,  and  it  is  counter  to  the  language  of  the 
statute  to  award  compensation  to  one  who  is  not  at  the  time  of  his  injuries 
engaged  in  a  hazardous  ocupation,  as  that  expression  is  defined  in  the 
statute.  In  this  case  the  employer  was  not  "employing  workmen  in  haz- 
ardous employments/'  nor  was  the  deceased  "engaged  in  hazardous  employ- 
ment in  the  service  of  an  employer  carrying  on  or  conducting  the  same" 
hazardous  employments,  and  under  the  law  as  it  is  laid  down  in  Matter  of 
Aylettocrth  v.  Phoenix  Cheese  Co,  (170  App.  Div.  34),  the  award  cannot  be 
sanctioned. 

The  award  should  be  reversed  and  «et  aside.  All  concurred.  Award 
reTersed,  and  claim  dismissed. 

Group  12.  Electric  appliounces, —  Moving  picture  machines  are 
not  appliances.  The  rule  of  ejusdem  generis  precludes  such  con- 
struction. The  term  appliance  has  to  do  with  electric  operating 
power.  The  Appellate  Division  has  so  held  without  dissent  in  the 
following  opinion  reversing  an  award  to  a  moving  picture  machine 
operator.  But  by  amendment  of  L.  1918,  ch.  634,  to  group  42, 
theatrical  moving  picture  machines  are  specifically  brought  within 
the  law's  coverage. 

Balcom  v.  ELLiirnjCH  A  Yaktitz,  179  App.  Div.  548,  Sept.  13,  1917. 

Ltov,  J.:  The  single  question  presented  by  this  appeal  is  whether  the 
State  Industrial  Commission  was  in  error  in  holding  that  a  moving 
picture  machine  was  an  ''  appliance  **  within  the  meaning  of  the  term  "  appli- 
ances ''  as  used  in  group  12  of  section  2  of  the  Workmen's  Compensation  Law 
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which  provided  as  a  hazardous  employment  the  ''construction,  installation, 
repair  or  operation  of  electric  light  and  electric  power  lines,  dynamos,  or 
appli<uic€8,  and  power  transmission  lines." 

The  facts  are  undisputed.  The  claimant  at  the  time  of  sustaining  the 
injury  was  a  licensed  operator  of  an  automatic  moving  picture  machine,  the 
motive  power  of  which  was  electricity  to  the  extent  of  one-eighth  of  one 
horse  power.  The  Commission  has  found  as  a  conclusion  of  fact  that  while 
the  claimant  ''was  engaged  in  operating  the  said  electrical  appliance,  his 
right  hand  was  struck  by  a  projecting  shaft,  thereby  causing  bruises  of  the 
terminal  phalange  of  the  thumb  of  that  hand  in  which  developed  an  abscess 
by  reason  of  which  he  was  disabled  from  working  *  *  *  fourteen  and  one- 
half  we^s."  The  claimant  testified  that  something  happened  in  the  bottom 
magazine  which  drove  his  thumb  against  "  the  drive  machine " ;  also,  that 
the  crank  shaft,  on  the  head  of  which  was  the  lower  magazine,  projected 
beyond  the  machine,  and  that  as  he  went  to  open  the  lower  magazine  he 
struck  his  right  thumb  against  the  crank  shaft  thereby  sustaining  bruises 
from  which  an  abscess  of  the  bone  developed. 

No  claim  is  made  that  operating  a  moving  picture  machine  was  of  itself 
one  of  the  specified  hazardous  employments,  but  the  award  appealed  from 
has  been  made  upon  the  theory  that  a  moving  picture  machine  was  an 
"  appliance "  within  the  language  of  group  12  before  quoted.  In  this  we 
think  the  Commission  was  in  error.  While  the  word  "  appliances "  is  a 
general  term,  it  may  be  limited  with  respect  of  the  subject-matter  in  relation 
to  which  it  is  used.  {People  v.  Richards,  108  N.  Y.  137,  148.)  The  word  is 
used  in  group  12  in  connection  with  the  repair  or  operation  of  electric  light 
and  electric  power  lines,  dynamos  and  power  transmission  lines.  Plainly  the 
application  of  the  rule  of  ejuadem  generis  precludes  the  construction  claimed 
by  the  respondent.  The  word  "  appliances  "  must  be  considered  as  limited  by 
the  words  with  which  it  is  associated.  {Holtz  v.  Greenhut  d  Co,,  175  App. 
Div.  878;  Pardy  v.  Boomhoioer  Grocery  Co,,  178  id.  347;  IW  N.  Y.  Supp. 
775.)  The  motor  which  applied  the  current  to  the  moving  picture  machine 
might  properly  be  called  an  appliance  within  the  meaning  of  group  12,  and 
had  the  claimant  been  injured  while  operating  the  motor  a  very  different 
question  would  be  presented.  It  can  hardly  be  said,  however,  that  the 
machine  to  which  the  electricity  was  applied,  simply  resulting  in  the  machine 
being  put  in  motion,  was  itself  an  appliance  within  group  12.  The  operation 
of  the  machine  by. electricity  or  the  presence  of  electricity  had  nothing  what- 
ever to  do  with  causing  the  injury  to  claimant.  The  injury  would  have  been 
sustained  had  the  machine  been  operated  by  means  of  water  or  any  other 
motive  power.  The  only  connection  between  the  electric  power  and  claimant's 
injury  was  that  electric  power  operated  the  machine  upon  coming  in  contact 
with  which  the  claimant  was  injured.  As  well  might  it  be  claimed  that  a 
person  struck  by  the  revolving  crank  of  a  washing  machine,  the  operating 
power  of  which  was  electricity,  was  injured  by  an  electrical  appliance.  Cars 
and  machinery  of  all  kinds  are  operated  by  electricity,  yet  it  cannot  be  said 
that  such  mere  consumers  of  electric  current  are  in  themselves  electrical 
appliances. 

An  employment  cannot  be  treated  as  hazardous  unless  the  law,  fairly  con- 
strued, declares  it  to  be  such.  We  cannot  give  the  act  a  strained  construction 
for  the  purpose  of  bringing  within  it  an  employment  not  intended  by  the 
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kgialatnre  to  be  embraced  within  it.  {Matter  of  Tomassi  Y.  ChrUtenaen,  171 
App.  Diy.  284.)  It  is  not  for  ub  to  speculate  whether  every  employee  injured 
tlirough  the  operation  of  a  power  machine  should  be  entitled  to  receive  com- 
pensation under  the  Workmen's  Compensation  Law.  As  was  said  in  Matter 
of  WiUon  V.  Dorfiinger  d  Sont  (218  N.  Y.  84) :  *'  It  may  be  observed,  how- 
erer,  that  the  courts  are  not  concerned  with  the  wisdom  of  the  legislation 
under  consideration  when  they  are  engaged  in  construing  a  statute.  Their 
only  purpose  is  to  ascertain  the  true  meaning  and  intent  of  the  lawmakers.** 
The  award  should  be  reversed,  and  the  claim  dismissed.  All  concurred. 
Award  reversed^  and  claim  dismissed. 

Group  14.  Lumbering. —  In  Uhl  v.  Hartwood  Clvi,  the  Court 
of  Appeals  says: 

Whether  a  club  or  an  individual  owning  a  tract  of  woodland  is  or  is 
not  engaged  in  forestry  and  logging  for  pecuniary  gain  is  a  question  of 
degree.  It  could  not  be  said  that  the  owner  of  a  city  lot  who  cut  a  tree 
and  sold  the  timber  was  so  engaged.  Nor  where  a  farmer  here  and  there 
felled  trees  on  his  farm.  But  where  the  owner  of  a  large  tract  of  woodland 
cuts  and  sella  the  lumber  upon  it  regularly,  although  that  work  may  be 
incidental  to  his  main  business,  he  comes  within  the  definition  of  the  statute. 

The  opinions  of  the  courts  in  this  ease  appear  below,  pages  182, 
186. 

An  amendment  of  L.  1918,  eh.  635,  to  group  14  excepts  from 
its  coverage  "  operations  solely  for  the  production  of  fire  wood  in 
which  not  more  than  four  persons  are  engaged  by  a  single 
employer." 

Group  16.  Upholstering. —  An  employee  engaged  in  taking  up 
an  old  carpet  and  putting  down  a  new  one  knelt  upon  an  upturned 
nisty  tack.  The  Commission  held  that  his  work  was  upholstering 
and  awarded  compensation  for  infection  of  his  knee :  Strader  v. 
Stem  Bros,,  S.  D.  R.,  vol.  15,  p.  — ,  BuL,  vol.  3,  p.  117,  January 
17, 1918. 

Group  17.  MovMings. —  The  term  mouldings  refers  to  manu- 
facture, not  to  the  fastening  of  mouldings  for  picture  hanging. 
The  Appellate  Division  has  so  held  without  dissent  in  an  opinion 
reversing  an  award  to  a  picture  hanger:  Orassell  v.  Brodhead, 
175  App.  Div.  874,  December  29,  1916.  The  text  of  this  case  is 
presented  below,  page  84.  Picture  hanging  is  now  covered  by 
group  42. 

Group  22.  Operation  of  boilers. —  The  Commission  awarded 
compensation  to  the  janitor  of  an  apartment  house  who  was  injured 
while  chopping  wood  for  use  in  its  hot  water  boilers:   S.  J).  R^ 
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vol.  7,  p.  452,  February  24,  1916.  The  Appellate  Division 
affirmed  the  award  without  opinion,  Justice  Kellogg  dissenting 
in  a  memorandum.  The  Court  of  Appeals  unanimously  reversed 
the  Appellate  Division's  order  and  dismissed  the  claim  on  Justice 
Kellogg's  dissenting  opinion:  220  N.  Y.  Rep.  673,  March  20, 
1917.    The  memorandum  is  as  follows: 

Siegfried  v.  Goldbebo,  175  App.  Div.  952,  Nov.  29,  1917. 

Kellogo,  p.  J.  (dissenting) :  Apparently  the  boiler  referred  to  is  the 
ordinary  heater  used  in  houses  for  furnishing  hot  water,  and  has  no  other 
use.  It  was  probably  larger  than  that  in  use  in  a  single  house,  as  there 
were  five  apartments  to  which  the  water  was  to  be  furnished;  nevertheless  it 
is  the  same  kind  of  a  boiler.  I  do  not  think  that  a  man  who  builds  a  fire  in 
a  water  heater  in  a  house  is  within  group  22,*  which  is  *'  operation  and  repair 
of  stationary  engines  and  boilers  *  *  *"  The  janitor  simply  was  buUding 
the  fire ;  there  was  no  engine  and  no  operation  of  a  boUer  within  the  meaning 
of  the  law.    I  favor  reversal. 

Group  22  has  been  amended  since  the  accident  in  the  Siegfried 
case  to  include  "  heating  and  lighting,"  and  group  42  to  include 
'*  maintenance  and  care  of  buildings." 

Group  24.  Sleighsj  manufacture. —  Repairing  a  sleigh  is  not 
manufacture:  Cronk  v.  Turner,  S.  D.  R.,  vol.  13,  p.  547,  Bui., 
vol.  2,  p.  167,  April  11,  1&17.  Note,  however,  that  blacksmithing 
is  now  within  this  group's  coverage. 

Group  27.  Breweries  and  bottling. —  The  driver  of  a  delivery 
wagon  for  a  bottling  firm  crushed  his  fingers  while  taking  half 
barrels  of  beer  from  his  employer's  basement.  The  insurance 
carrier  argued  that  the  bottling  was  incidental  to  wholesaling  and 
retailing  of  beers,  ales,  etc.,  and  that  the  handling  of  barrels  was 
not  bottling.  The  Appellate  Division  affirmed  an  award  unani- 
mously and  without  opinion:  King  v.  Gross  &  Co.,  File  No.  7766, 
January  31,  1917;  179  App.  Div.  966,"  September  25,  1917. 

A  collector  for  a  brewery  was  shot  by  robbers  while  collecting  in 
a  saloon.  The  Appellate  Division  unanimously  affirmed  an  award 
to  his  dependents  with  opinion :  Spang  v.  Broadway  Brewery  <£ 
Malting  Co.,  Death  Case  No.  B-30,  October  19,  1917;  —  App. 
Div.  — ,  March  6,  1918.  The  text  of  the  opinion  appears  below, 
page  111. 

•See  Conaol.  Laws,  chap.  67  (Laws  of  1914,  chap.  41),  §  2,  group  22.  Since 
amd.  by  Laws  of  1916,  chap.  622.     [Rep. 
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Group  29.  (1)  Milling. —  Operating  a  rye  thresher  and  cleaner 
is  not  milling.  The  Appellate  Division,  one  justice  dissenting, 
has  so  held  in  Vincent  v.  Taylor  Bros.,  below,  page,  80. 

(2)  Cattle  foods, —  Manufacture  of  stock  tonics  and  liquid  dis^ 
infectants  is  covered  by  this  group :  Markham  v.  United  Breeders 
Co.,  8.  D.  R,  vol.  4,  p.  390,  May  28,  1915;  175  App.  Div.  957, 
Jfovember  15,  1916. 

(3)  Storage. —  The  following  three  decisions,  handed  down  by 
the  Appellate  Division  on  the  same  day,  tend  to  limit  or  restrict 
the  application  of  the  word  storage  as  used  under  this  group. 
Justice  Kellogg  dissented  in  two  cases  and  did  not  sit  in  the  other. 

The  first  decision  affects  the  retail  coal  business.  The  court 
holds  that  "the  underlying  idea"  of  the  various  definitions  of 
storage  "  is  that  of  permanently  keeping  or  holding  goods  to  await 
some  future  contingency  and  that  the  term  is  not  properly  applied 
to  merchandise  which  a  merchant  has  on  hand  for  immediate  sale 
and  disposition.'*  As  intimated  in  the  following  text,  coal  yards 
are  now  covered  by  group  19. 

Roberto  v.  Sciimadeke,  180  App.  Div.  143,  Nov.  14,  1917. 
CooE&AniK,  J.:  The  employer  conducts  a  large  retail  coal  business  at  a 
plant  coTeringf  practically  a  city  block  in  Brooklyn,  N.  Y.  The  plant  con- 
ubU  of  three  buildings  or  pockets,  containing  twenty-eight  compartments  for 
different  kinds  of  coal.  The  maximum  capacity  of  the  plant  was  between 
10,000  and  12,000  tons.  The  employer  bought  coal  and  retailed  it  as  fast  as 
possible.  The  onallest  deliveries  averaged  between  700  and  800  tons  a  day, 
and  the  largest  deliveries  were  1,200  tons  a  day.  Among  the  findings  of  the 
Coinmission  are  the  following:  "As  fast  as  the  coal  was  sold,  the  stock  waa 
replenished.  When  business  was  brisk  the  pockets  were  pretty  nearly  filled. 
If  the  market  was  right,  they  [the  employer]  would  store  in  the  summer  coal 
for  their  winter  supply,  which  coal  would  be  sold  in  winter.  At  the  time  of 
the  accident  the  scarcity  of  coal  required  them  to  get  the  coal  out  of  the 
comers  of  the  pockets."  The  accident  happened  December  15,  1916.  The 
Commission  finds  that  the  employee  "  was  required  to  enter  a  coal  pocket  or 
compartment  in  order  to  trim  or  move  some  coal  from  one  portion  of  a  bin 
to  another  portion,  so  that  the  coal  would  run  by  gravity  down  a  chute." 
This  was  because  the  supply  of  coal  was  well  nigh  exhausted  and  it  had  to 
he  ''  trimmed  "  or  moved  from  the  comers  of  the  pocket  to  the  place  where 
the  chute  was  so  that  it  would  run  down  the  chute  into  automobile  trucks 
for  delivery  to  customers.  While  walking  along  a  corridor  around  the 
pocket,  the  employee  fell,  sustaining  injuries  which  resulted  in  his  death. 
The  Commission  has  found  that  the  employer  **  was  engaged  in  the  busi- 
nesft  of  storage  of  coal  within  the  meaning  of  group  29  of  section  2  of  the 
Workmen's  Compensation  Law."    That  group  includes  ''storage  of  all  kinds 
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and  storage  for  hire."  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41], 
section  2,  group  29,  as  amended  by  Laws  of  1916,  chap.  622.)  The  accident 
happened  before  the  Legislature  by  the  amendment  of  1917  (Chap.  795) 
amended  group  19  of  section  2  so  as  to  include  coal  yards. 

I  am  unable  to  see  how  this  award  can  be  sustained  unless  we  are  prepared 
to  hold  that  every  merchant  and  country  storekeeper  in  carrying  hia 
ordinary  supply  and  stock  of  goods  is  engaged  in  the  storage  business.  The 
farmer  who  deposits  his  grain  in  the  bam  imtil  such  time  as  in  the  natural 
and  ordinary  course  of  events  he  would  market  the  same;  the  merchant  who 
purchases  the  grain  from  the  farmer  and  temporarily  deposits  the  same  in 
some  convenient  place  until  opportunity  pres^its  itself  to  sell  the  same  to  a 
customer  in  the  ordinary  and  natural  routine  of  business;  the  miller  who 
receives  the  grain  from  the  merchant  and  keeps  it  in  his  mill  for  a  day  or 
two  imtil  the  natural  exigencies  of  his  business  permit  him  to  grind  it  into 
flour;  the  manufacturer  who  buys  a  commodity  and  has  it  in  his  factory 
with  a  view  to  using  it  or  transforming  it  into  the  manufactured  product; 
are  all  engaged  in  the  storage  business  within  the  meaning  of  group  29,  if 
the  employer  in  this  case  was  so  engaged.  It  is  true  that  the  employer  was 
conducting  a  large  and  extensive  business,  but  it  is  not  the  size  or  magnitude 
of  the  business  which  is  controlling,  but  the  manner  in  which  it  is  conducted. 
The  method  pursued  by  this  coal  dealer  was  precisely  that  which  exists  in 
the  ordinary  coal  yards  of  the  cities  and  villages  of  the  State.  If  a  mer- 
chant purchases  a  stock  of  goods  in  excess  of  his  immediate  requirements  and 
holds  the  same  for  an  advance  in  price,  or  for  any  reason  does  not  expose 
or  offer  the  same  for  immediate  sale,  he  perhaps  to  that  extent  engages  in 
the  storage  business  within  the  meaning  of  group  29.  But  if  his  stock  of 
goods  is  on  hand  for  present  sale  at  the  prevailing  prices,  and  is  immediately 
offered  and  exposed  for  sale,  I  cannot  think  that  such  stock  of  goods  is  being 
stored  merely  because  the  thrift  and  prudence  of  the  merchant  prompts  him 
to  have  on  hand  a  sufficient  supply  to  meet  the  most  pressing  demands  which 
may  be  made.  In  this  case  it  has  been  found  that  if  the  market  was  right 
the  employer  "  would  store  in  the  summer  coal  for  their  winter  supply,  which 
coal  would  be  sold  in  winter."  Perhaps  to  that  extent  and  in  that  respect 
the  employer  was  engaged  in  storage  within  the  meaning  of  group  29.  But 
that  need  not  be  determined  because  it  has  no  application  or  relation  to  this 
accident.  There  had  been  a  scarcity  of  coal  since  the  previous  October  and 
at  the  time  of  the  accident  the  supply  was  nearly  exhausted,  so  much  so 
that  the  work  which  the  deceased  was  proceeding  to  do  consisted  in  "  trim- 
ming "  or  moving  the  coal  from  the  corners  of  the  pocket  out  into  the 
center  of  the  pocket  where  it  could  fall  into  the  chute  and  be  loaded  onto 
the  trucks.  In  fact  the  finding  of  the  Commission  is:  ''At  the  time  of  the 
accident  the  scarcity  of  coal  required  them  to  get  the  coal  out  of  the  comers 
of  the  pockets."  There  was,  therefore,  no  hoarding  or  storage  of  coal  at  the 
time  of  the  accident.  There  can  be  no  contention  that  the  employer  at  that 
time  was  carrying  a  larger  supply  than  the  immediate  demands  and  require- 
ments of  the  business  made  appropriate.  There  was  not  on  hand  a  single 
pound  of  coal  which  the  employer  would  not  have  sold  at  any  moment  to 
any  customer  in  the  usual  course  of  the  business.  Definitions  are  some- 
times vague  and  unsatisfactory  and  the  definitions  of  the  term  "  storage  "  as 
given  by  lexicographers  are  not  conclusive  in   discovering  the  legislative 
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intent,  but  may  be  helpful  in  doing  bo.  I  think  the  underlying  idea  of  those 
various  definitions  is  that  of  permanently  keeping  or  holding  goods  to  await 
some  future  contingency,  and  that  the  term  is  not  properly  applied  to  mer- 
chandise which  a  merchant  has  on  hand  for  immediate  sale  and  disposition. 
The  legislative  intent  is  controlling  and  the  problem  is  to  discover  that  intent. 
The  expression  ''  storage  of  all  kinds  and  storage  for  hire  "  of  course  implies 
that  if  an  employer  is  storing  his  own  property  he  may  be  engaged  in  a 
"hazardous  employment."  But  the  question  in  this  and  other  similar  cases 
is  to  determine  under  what  circumstances  the  employer  is  engaged  in  the 
**  employment "  of  storing  his  own  property.  It  is  of  course  impossible  to 
enunciate  a  rule  applicable  to  all  cases.  B^ch  case  as  it  arises  must  largely 
be  determined  with  reference  to  its  own  facts.  It  may  be  difficult  in  some 
cases  to  draw  the  line  of  demarcation.  It  seems  quite  clear,  however,  that 
in  a  case  like  the  present  where  a  merchant  is  not  holding  his  stock  of  goods 
or  any  part  thereof  with  reference  to  any  future  requirements  of  the  market 
or  business  contingency,  but  is  endeavoring  to  sell  the  same  to  his  customers 
and  is  immediately  offering  and  exposing  the  same  for  sale  in  the  ordinary 
course  of  his  business,  such  a  person  is  not  engaged  in  the  "  employment " 
of  ''storage."  (See,  also,  WaUh  v.  Woolworih  Co.,  180  App.  Div.  120, 
decided  herewith.) 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred, 
except  Kellogg,  P.  J.,  who  dissented  for  the  reasons  stated  in  his  memo- 
randum in  Kronberger  v.  Harlem  Bottle  Co,  (181  App.  Div.  900),  decided 
herewith.     Award  reversed  and  daim  dismissed. 

The  second  decision  relates  to  retail  mercantile  establishments, 
in  this  instance  a  five  and  ten  cent  store.  The  court  holds  that 
storage  under  group  29  means  "  not  purely  incidental  storage  of 
the  goods  necessary  to  keep  up  a  retail  stock,  but  the  wholesale 
storage  of  merchandise  in  large  packages,  involving  special  dangers 
in  their  handling  and  storage."  The  full  text  of  the  decision  is 
as  follows : 

Waxsh  v.  Woolwobth  CJo.,  180  App.  Div.  120,  Nov.  14,  1917. 

WooDWABD,  J.:  In  the  present  case  a  boy,  sixteen  years  of  age,  was 
employed  by  the  F.  W.  Woolworth  Company  in  a  five  and  ten-cent  store 
at  Oswego  during  the  school  vacation.  His  duties  were  to  take  the  mer- 
chandise arriving  from  day  to  day  and  delivered  upon  the  sidewalk  in  front 
of  the  store  and  place  it  in  the  basement  in  receptacles  provided  for  that 
purpose,  and  to  take  these  goods,  from  time  to  time,  to  the  salesroom  above 
at  the  request  of  the  salesmen.  This  boy  terminated  his  employment  on  the 
2l8t  day  of  October,  1916,  having  worked  later  than  was  expected  because 
of  the  fact  that  the  schools  were  not  opened  at  the  usual  time  that  year.  On 
the  following  day  the  father  of  the  boy  reported  to  the  manager  of  the 
company  that  the  boy  had  sustained  a  sprain  of  his  back,  and  the  company 
made  a  report  upon  the  alleged  accident,  and  the  claimant  filed  the  notice 
of  injury  and  the  claim  for  compensation  in  due  time.    The  matter  came  on 
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for  a  hearing  at  Oswego  on  the  fifth  day  of  February^  1917,  and  at  that  time 
the  claimant  testified  that  he  took  a  barrel  of  peanuts  from  the  sidewalk  on 
the  twenty-first  day  of  October  previous  and  took  it  to  the  basement;  that 
he  was  obliged  to  roll  this  up  an  incline,  and  that  in  so  doing  he  sustained 
an  injury  to  his  back  —  a  strain. 

The  insurance  carrier  asked  to  have  the  hearing  held  open  for  further 
proof,  and  upon  a  further  hearing  upon  the  twenty-sixth  of  February,  it  was 
shown  by  the  records  that  no  such  goods  were  received  on  the  twenty-first 
day  of  October,  or  at  any  time  between  the  eighteenth  and  the  twenty-fourth 
days  of  October,  and  one  of  the  Commissioners  adroitly  asked :  "  But  you 
see  from  the  testimony  there  was  none  received  that  day?"  and  the  boy 
answered:  "I  might  have  taken  the  barrel  in  a  couple  of  days  before  and 
put  it  off  to  one  side,"  and  then  the  witness  concludes  that  the  barrel  was 
already  in  the  cellar  when  he  went  to  work  on  the  day  he  had  the  kink  in 
his  back.  Of  course,  there  was  some  evidence  in  support  of  the  injury,  and 
under  the  statute  this  must  be  conclusive. 

But  the  real  question  here  is  whether  the  employment  in  which  the  claimant 
was  engaged  comes  within  the  provisions  of  the  statute.  The  evidence  shows 
that  the  Woolworth  Company  was  engaged  in  a  retail  trade  —  a  five  and  ten- 
cent  store  —  and  it  is  evident  that  it  was  handling  only  a  comparatively 
small  stock  of  goods,  replenished  from  day  to  day  by  incoming  shipments. 
It  is  conceded  that  under  the  provisions  of  the  original  act,  as  construed  by 
this  court  in  Mazier  of  Mihm  T.  Eussey  (169>  App.  Div.  742),  group  29  of 
section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chapter  67; 
Laws  of  1914,  chapter  41),  it  would  not  embrace  the  present  case,  as  the 
employer  was  not  conducting  a  warehouse  or  storage  place  for  pecuniary 
gain,  but  it  is  urged  that  the  amendment  of  this  group  by  the  provisions  of 
chapter  622  of  the  Laws  of  1916  was  intended  to  meet  the  point  decided  in 
that  case,  and  to  enlarge  the  group  so  as  to  include  the  present  case.  In  a 
dissenting  opinion  in  the  case  cited,  Mr.  Justice  Ejellogo  said :  "  It  is  urged 
that  the  employer  was  storing  only  his  own  goods  and  was  not  engaged  in 
the  business  of  storage,  and  that  the  statute  contemplates  a  warehousing 
business  or  storage  business  carried  on  for  the  storage  of  goods  of  others  for 
hire.  We  think  this  is  too  narrow  a  construction  of  the  law.  If  the  employer 
has  a  large  storage  warehouse  and  was  receiving  heavy  packages  of  mer- 
chandise which  were  to  be  moved  from  time  to  time  by  his  employees,  the 
risk  to  them  is  the  same  whether  he  is  storing  the  goods  for  himself  or  for 
others.  The  statute  is  a  beneficial  one,  intended  to  throw  upon  the  business 
the  risks  incident  to  and  resulting  from  it,  and  the  liability  ought  not  to 
depend  upon  the  question  whether  the  goods  in  storage  were  the  goods  of 
the  employer  or  the  goods  of  others."  This  was  the  other  view  of  the  con- 
struction to  be  put  upon  the  statute,  and  if  we  assume  that  the  Legislature 
intended  to  overrule  in  effect  the  determination  of  the  court  in  the  case  under 
consideration  we  may  assume  that  it  likewise  had  in  view  the  wider  construc- 
tion suggested  by  Mr.  Justice  Kellogg,  and  that  the  purpose  was  to  provide 
for  the  case  of  an  employee  engaged  by  an  employer  who  was  in  fact  con- 
ducting a  warehouse  in  the  common  understanding  of  that  word. 

Section  2  of  the  Workmen's  Compensation  Law  as  now  existing  (Laws  of 
1916,  chapter  622),  provides  that  "Compensation  provided  for  in  this  chapter 
shall  be  payable  for  injuries  sustained  or  death  incurred  by  employees  engaged 
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in  the  following  hazardous  employments:  *  *  *.  Group  29.  Milling; 
manufacture  of  cereala  or  cattle  foods;  warehousing;  storage  of  all  kinds 
and  storage  for  hire;  operation  of  grain  elevators." 

The  provisions  of  group  29  in  the  original  statute  were :  '*  Milling ;  manu- 
facture of  cereals  or  cattle  foods;  warehousing;  storage;  operation  of  grain 
elevator B."  The  most  obvious  thing  about  group  20,  in  connection  with  the 
scheme  of  the  Workmen's  Compensation  Law  generally,  is  the  fact  that  it 
deals  with  wholesale  matters;  with  large  industrial  undertakings,  the  manu- 
facturing and  transportation  of  the  products  of  the  forests,  mines  and  farms 
of  the  country,  excluding  as  it  does  domestic  servants  and  farm  laborers. 
(Section  3,  subdivision  4,  as  amended  by  Laws  of  1916,  chapter  622.)  There 
is  not  to  be  found  within  the  limits  of  the  forty-three  groups  enumerated  in 
the  statute  a  single  provision  for  a  retail  establishment,  with  the  pbssible 
exception  of  groups  30  and  34  of  section  2  (as  amended  by  Laws  of  1916, 
chapter  622),  and  these  obviously  involve  dangerous  operations  apart  from 
the  mere  distributing  of  goods  at  retail,  and  when  the  statute  refers  to 
warehousing  or  '*  storage  of  all  kinds  and  storage  for  hire  "  we  are  to  under- 
stand, not  purely  incidental  storage  of  the  goods  necessary  to  keep  up  a 
retail  sto^,  but  the  wholesale  storage  of  merchandise  in  large  packages, 
involving  •  special  dangers  in  their  handling  and  storage.  Otherwise,  if  we 
read  this  statute  literally,  every  farmer  who  stores  fertilizer,  lime,  seed  or 
other  things  necessary  for  the  carrying  on  of  his  farm  operations  would  be 
construed  to  be  engaged  in  a  dangerous  business,  and  would  be  liable  for 
injuries  sustained  by  his  employees,  and  every  householder  who  providently 
put  in  a  supply  of  coal  or  wood  or  of  potatoes,  would  be  within  the  classifica- 
tion, and  any  accident  occurring  to  an  employee  would  be  entitled  to  com- 
pensation. That  no  such  construction  was  contemplated  is  clear  from  the 
general  scope  of  the  law,  and  it  is  emphasized  by  the  amendment  to  the 
definition  of  an  employee  contained  in  the  same  statute  as  the  amendment 
here  under  consideration.  Subdivision  4  of  section  3  now  defines  "  employee  " 
to  mean  "  a  person  engaged  in  one  of  the  occupations  enumerated  in  section 
2  or  who  is  in  the  service  of  an  employer  whose  principal  business  is  that 
of  carrying  on  or  conducting  a  hazardous  employment  upon  the  premises  or 
at  the  plant,  or  in  the  course  of  his  employment  away  from  the  plant  of  his 
employer ;  and  shall  not  include  farm  laborers  or  domestic  servants."  And  a 
"  hazardous  employment "  continues  to  be  defined  in  subdivision  1  of  section 
3,  as  before,  to  mean  "  a  work  or  occupation  described  in  section  2."  Formerly 
an  "  employee  "  was  defined  to  be  "  a  person  who  is  engaged  in  a  hazardous 
employment  in  the  service  of  an  employer  carrying  on  or  conducting  the 
same,"  but  now  it  is  "a  person  engaged  in  one  of  the  occupations  enu- 
merated," or  one  "who  is  in  the  service  of  an  employer  whose  principal 
business  is  that  of  carrying  on  or  conducting  a  hazardous  employment  upon 
the  premises,"  etc.,  and  this  clearly  excludes  the  claimant  in  this  case,  for  it 
cannot  be  contended  that  the  employer's  '*  principal  business  "  was  that  of  a 
warehouseman  or  storageman,  in  the  light  of  the  record  now  before  us. 

Group  29  of  section  2  is  to  be  read  in  connection  with  the  entire  statute 
as  amended,  and  the  definition  of  an  "  employee "  as  now  provided  limits 
its  operation  to  those  who  are  exclusively  engaged  in  the  lines  enumerated, 
or  whose  "  principal  business  is  that  of  carrying  on  or  conducting  a  hazardous 

enployment  upon  the  premises,  or  at  the  plant,  or  in  the  course  of  his 
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employment  away  from  the  plant  of  his  employer/*  and  the  word  "  employ- 
ment "  "  includes  employment  only  in  a  trade,  business  or  occupation  carried 
on  by  the  employer  for  pecuniary  gain.''  '(8  3,  subd.  6.)  If  the  "principal 
business"  of  the  F.  W.  Woolworth  Company  was  the  carrying  on  or  con- 
ducting of  a  warehouse  or  storage  plant,  incidentally  retailing  goods,  the 
claimant  would  be  entitled  to  assert  his  claim,  but  it  clearly  appears  that 
the  warehousing  or  storing  of  goods  by  the  employer  was  j>urely  incidental  to 
the  carrying  on  of  a  retail  business,  and  the  case  is  not  within  the  letter  or  the 
spirit  of  the  statute.  (See,  also,  Roberto  v.  Schmadeke,  Inc.,  180  App.  Div. 
143,  decided  herewith.) 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  concurred, 
Kellogg,  P.  J.,  not  sitting.    Award  reversed  and  the  claim  dismissed. 

The  third  decision  concerns  dealers  in  second-hand  bottles.  The 
employee  in  the  case  slipped  and  fell  while  carrying  a  box  of 
bottles.  The  Appellate  Division  reversed  an  award  without 
opinion  upon  authority  of  its  contemporaneous  decisions  in  the 
Roberto  and  Walsh  cases,  above.  The  case  is  noteworthy  for  the 
dissenting  opinion  of  Justice  Kellogg  which  is  as  follows : 

Kbonbeboeb  v.  Hablbm  Bottle  Co.,  181  App.  Biv.  900,  Nov.  14,  1917. 

Per  Cubiah:  Award  reversed  and  claim  dismissed,  on  the  authority  of 
Matter  of  Roberto  v.  Schmadeke,  180  App.  Div.  143,  and  Matter  of  Walsh  V. 
WooUvorth  Co.,  180  Id.  120,  decided  herewith. 

EsixoGG.,  P.  J.  (dissenting) :  In  the  Matter  of  Mihm  v.  Hussey,  169  App. 
Biv.  743,  we  held  by  a  divided  court  that  a  wholesale  produce  dealer  who 
stored  his  produce,  until  sold,  in  abuilddng  kept  for  such  storage,  was  not 
engaged  in  warehousing  or  storage  within  group  29  of  section  2  of  the  Work- 
men's Compensation  Law.  Immediately  following  that  decision  that  group 
was  amended  by  adding  after  the  word  "  storage  "  the  words  "  of  all  kinds 
and  storage  for  hire."  The  amendment,  we  infer  from  the  statement  of  the 
Commdssion,  was  procured  by  it  to  meet  the  Mihm  case. 

Here  the  employer's  business  was  keeping  men  upon  the  city  dmnps,  pick- 
ing bottles  from  the  junk  and  refuse  there,  taking  them  to  its  warehouse, 
washing,  steaming  and  sorting  them  according  to  kind,  and  keeping  them  until 
sold.  It  also  bought  new  bottles,  and  bottles  from  secondhand  dealers,  and 
junk  dealers,  wherever  offered,  by  the  carload  lots,  wagon  load  or  by  barrels 
and  otherwise. 

It  occupied  a  building  about  thirty  feet  by  eighty,  in  part  of  which  was 
an  office  and  the  remainder  was  used  for  storing  the  bottles.  The  secretary 
of  the  company  weU  defined  its  business  as  follows:  ''Q.  Do  you  do  any- 
thing else  beside  buying  bottles?  A.  Buy  them  and  store  them  inside  and 
sell  them, —  that's  all  we  do." 

The  Commission  found  that  the  business  of  the  employer  was  that  ''of 
junk  dealer  in  respect  to  bottles  and  storage."  Ordinarily  the  buying  of 
second-hand  bottles  is  not  in  itself  dealing  in  junk  as  that  word  is  generally 
understood,  but  the  men  whose  business  it  is  to  go  upon  the  public  dumps 
of  the  city  of  New  York,  overhauling  the  junk  and  refuse  there  and  picking 
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out  and  remoying  bottles  therefrom,  are  eyidently  exposed  to  the  risks  and 
dangers  incident  to  the  employment  embraced  within  Group  43.  Bui  it  is 
unnecessary  to  determine  whether  within  this  beneficial  statute  the  employer 
might  be  held  to  be  a  dealer  in  jimk  with  respect  to  bottles,  as  found  by  the 
Commission,  as  we  conclude  that  he  was  engaged  in  storage  of  some  kind 
within  the  meaning  of  Group  29.  The  group  should  have  a  liberal  construction 
Bo  as  to  bring  within  it,  so  far  as  reasonably  may  be,  the  employees  who 
are  exposed  to  the  risks  and  dangers  ordinarily  incident  to  the  business 
embraced  within  it. 

In  WUmott  V.  PaUm,  4  W.  C.  C.  65,  it  was  said:  "  I  think  that,  upon  the 
admitted  facts  as  stated  to  us,  there  was  clearly  a  prima  facie  case  that 
these  premises  were  a  warehouse.  The  premises  were  used  for  the  purpose 
of  breaking  up  old  iron  for  sale.  Very  large  quantitiea  of  old  iron  were 
kept  stored  in  large  covered  sheds  upon  the  premises.'*  And  in  Oreen  ▼. 
Britten,  8  W.  C.  G.  82,  upon  the  same  subject,  the  court  says:  ''Kor  can 
it  be  limited  so  as  to  apply  only  to  a  building  where  the  public  can  send 
their  goods  to  be  stored  for  them,  as  in  the  case  of  the  large  furniture 
repoeitors.  The  word  is  applicable  to  a  building  used  by  the  owner  for  the 
storage  of  his  own  goods,  though  it  has  no  connection  of  any  sort  with  water 
transit.  *  *  *  While  it  may  be  difficult  to  define  'warehouse,'  I  am  of  the 
opinion  that,  as  used  in  the  Act  of  1897,  it  inv61ves  the  idea  of  a  place 
normally  of  considerable  size,  mainly  used  for  the  storage  of  goods  in  bulk 
or  in  large  quantities,  and  in  which  consequently  the  dangers  incident  to 
the  handling  of  goods  in  bulk  or  in  large  quantities  mdght  naturally  arise." 

In  Armour  d  Company  v.  Indueirial  Board  of  Illinoit,  114  K.  EL  173, 
the  company,  in  its  building,  stored  its  produce  for  sale  to  dealers  in  Dan- 
ville and  vicinity;  fresh  meats  were  kept  usually  no  longer  than  a  week, 
and  smoked  meats  from  one  to  three  weeks.  It  was  held  to  be  within  the  act 
providing  for  "  the  operation  of  any  warehouse  or  general  or  terminal  ware- 
house.'' 

The  workmen  in  such  employment  are  subject  to  all  the  hazards  and  risks 
attending  an  employment  in  a  regular  storage  or  warehouse.  Their  place 
of  employment  is  in  and  about  the  warehouse  and  in  connection  with  the 
storing  of  the  merchandise,  differing  entirely  from  the  employee  in  the 
ordinary  store  which  keeps  a  quantity  of  merchandise  in  stock  to  sell  to 
its  regular  trade.  The  employees  of  the  store  are  salesmen  who  handle 
the  goods  as  salesmen.  Here  the  employees'  duties  are  to  collect  thu  second- 
hand bottles,  and  to  place  them  in  the  storage  and  hold  them  there.  We  are 
construing  a  statute  intended  for  the  benefit  of  the  employee  and  to  r-hargc 
upon  the  hazardous  employment  the  risks  flowing  from  it.  It  places  the  loss 
from  industrial  accidents  in  hazardous  employments  upon  the  ultimate  con- 
sumer and  not  upon  the  injured  employee.  The  presiunptions  of  the  statute 
are  all  with  the  claimant  whose  claim  is  presumed  to  be  within  the  act.  It 
is  not  always  the  question  what  his  business  is  called,  or  whether  technically 
he  is  within  the  strict  letter  of  the  group.  The  question  is, —  is  his  employer 
engaged  in  a  business  within  the  fair  spirit  of  the  group.  Is  his  employer 
Qfiing  or  employing  him  in  the  regular  performance  of  his  duties,  where  he 
is  subject  to  the  risks  and  dangers  intended  to  be  covered  by  the  group? 
Is  he  fsarly  within  the  legislative  intent?     In  this  case  the  employer  was 
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fairly  engaged  in  the  buBiness  of  collecting  and  storing  second-hand  and 
other  bottles.  The  storage  was  of  course  with  the  expectation  of  making 
a  contract  of  sale  at  a  proper  time. 

I  think  the  Commission  was  justified  in  determining,  as  a  matter  of  fact, 
that  the  employer  was  engaged  in  a  hazardous  business  and  that  the  em- 
ployee is  entitled  to  the  benefits  of  the  act.    I  therefore  favor  an  affirmance. 

Group  30.  Preparation  of  meats. — ^An  opinion  of  the  Appellate 
Division  holding  that  this  group  does  not  cover  the  ordinary 
preparation  of  meats  for  cooking  has  been  published  in  Bulletin 
81,  pages  102-104.  In  the  following  opinion  the  Appellate 
Division  holds  that  the  group  did  not  cover  the  grinding  of  meat 
by  hand  in  a  retail  meat  market  prior  to  insertion  of  the  words 
"  meat  markets  "  by  L.  1916,  ch.  622 : 

PiETHA  V.  MuRDTEB,  174  App.  IHv.  764,  Nov.  15,  1916. 
WooDWABD,  J.:  The  defendant  is  engaged  in  the  business  of  conducting 
a  retail  meat  market  in  the  city  of  New  York.  The  claimant  was  in  his 
employ,  and  on  the  29th  day  of  November,  1915,  while  engaged  in  passing 
two  pounds  of  meat  through  a  hand-grinding  machine  for  a  customer  in 
waiting,  one  of  his  fingers  was  caught  in  the  machine  and  injured  so  that 
amputation  became  necessary.  Upon  the  original  hearing  this  claim  was 
disallowed  on  the  ground  that  it  did  not  come  within  the  law,  but  subse- 
quently the  case  was  opened  and  an  award  made.  From  this  award  tne 
employer  and  insurance  carrier  appeal,  urging  that  the  original  decision 
was  right,  and  that  the  claimant  was  not  engaged  in  a  hazardous  employ- 
ment as  defined  by  the  statute  at  the  time  of  his  injuries.  This  accident 
occurred  prior  to  the  enactment  of  chapter  622  of  the  Laws  of  1916,  which 
now  includes  meat  markets  in  group  30  of  section  2  of  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41),  and 
the  fact  that  the  Legislature  has  found  it  necessary  to  include  meat  markets 
in  the  list  of  hazardous  occupations  clearly  shows  that  it  was  not  a  part 
of  the  law  prior  to  the  enactment  of  this  statute.  The  learned  Attorney- 
General  says  that  "  the  facts  are  all  conceded  and  the  only  question  of  law 
presented  is  as  to  whether  the  process  of  grinding  meat  is  a  business  in 
the  preparation  of  meat;"  and  we  are  fully  persuaded  that  the  incidental 
grinding  up  of  a  few  pounds  of  meat,  purchased  by  a  customer  who  is 
present  and  waiting  for  this  service  to  be  performed,  is  not  "a  business  in 
the  preparation  of  meat,"  any  more  than  the  chipping  of  dried  beef,  pur- 
chased at  a  grocery  store,  is  such  a  business,  or  the  grinding  of  a  pound 
of  cofi'ee  while  the  customer  waits  is  "  milling  "  within  the  meaning  of  group 
29  of  section  2.  Group  30  of  section  2  does  not  provide  for  the  preparation 
of  meat;  its  language  is  "  Packing  houses,  abattoirs,  manufacture  or  prepa- 
ration of  meats  or  meat  products  or  glue."  It  is  where  the  employer  is 
engaged  in  the  '^  manufacture  or  preparation  of  meats  or  meat  products," 
that  he  comes  within  the  law;  not  where  he  incidentally  prepares  a  particular 
purchase  of  meat  for  the  convenience  or  satisfaction  of  his  customer.     In  a 
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sense,  of  course,  one  is  engaged  in  preparing  meat  when  he  cuts  off  a  steak  or 
trims  away  some  portion  of  the  flesh  or  fatty  matter,  but  the  statute  is  to 
be  intelligently  construed;  words  are  to  be  construed  in  their  ordinary  and 
commonly  accepted  sense,  and  no  one,  in  reading  the  provisions  of  group  30 
of  section  2,  would  think  of  such  an  incidental  work  as  that  involved  in  the 
present  case  being  a  preparation  of  meats,  unless  he  was  looking  for  a  pre- 
text to  pay  for  an  accident  whdch  had  happened  in  the  particular  act.  If 
there  is  liability  under  the  statute  here,  then  there  would  be  liability  if  a 
grocer  chipped  the  dried  or  smoked  beef  which  his  customer  purchsjBed, 
if  an  accident  happened  in  the  particular  act,  and  there  would  be  equal 
liability  if  a  clerk  cut  his  fingers  in  carving  a  cheese,  for  this  under  group 
33  of  section  2  would  be  a  '' canning  or  preparation  of  fruit,  vegetables, 
fish  or  food  stuffs,"  and,  as  we  have  already  suggested,  it  would  be  ''mill- 
ing" under  group  29  of  section  2  to  grind  a  poimd  of  coffee  which  the 
customer  had  purchased,  and  would  be  the  preparation  of  food  stuffs  per- 
haps under  group  33  of  section  2. 

The  statute,  fairly  construed,  means,  of  course,  the  commercial  preparation 
of  meats  and  meat  products;  the  curing  of  meats  in  connection  with  the 
packing  houses,  abattoirs,  etc.,  and  has  no  possible  relation  to  the  mere 
cutting  up  of  particular  pieces  of  meat,  whether  the  cutting  be  in  large  or 
small  particles.  It  might  be,  of  oourse,  that  a  man  conducting  a  meat 
market  might  be  engaged  in  the  occupation  of  a  sausagemaker,  or  in  the 
preparation  of  meats  or  meat  products  for  the  market  generally,  and  if  this 
was  done  he  might  come  within  the  statute  in  so  far  as  his  employees  were 
engaged  in  this  manufacturing  branch  of  the  business,  but  here  the  record 
shows  that  the  grinding  was  of  a  small  quantity  of  meat  purchased  by  a 
customer,  a  purely  incidental  service  performed  for  the  particular  customer 
in  connection  with  the  purchase. 

The  award  should  be  annulled  and  the  claim  dismissed.  All  concurred. 
Award  reversed  and  claim  dismissed. 

Group  33.  Food  stuffs,  canning  or  preparation. —  Prior  to  the 
amendment  of  L.  1916,  ch.  622,  adding  the  words  "  manufacture 
of  dairy  products,"  this  group,  with  exception  of  its  provision  for 
pickle  factories  and  sugar  refineries,  was  limited  to  eatables  canned 
and  prepared,  as  distinguished  from  eatables  manufactured. 
Therefore,  as  the  following  opinion  of  the  Appellate  Division  sets 
forth,  it  did  not  cover  the  making  of  butter: 

Pabdy  v.  Boomuoweb  Gbocebt  Co.,  178  App.  Div.  347,  May  2,  1917. 

Ck)CHRAiVE,  J.:  The  employer  was  engaged  in  a  general  grocery  business 
and  also  in  the  operation  of  a  butter  factory.  On  October  29,  1915,  the 
employee  while  packing  butter  in  tubs  was  revolving  a  tub  in  the  per- 
formance of  his  work  and  a  splinter  from  one  of  the  hoops  of  the  tub 
penetrated  the  palm  of  his  hand  and  the  wound  thereby  occasioned  becoming 
mfected,  blood  poisoning  resulted  which  caused  his  death.  An  award  has 
been  made  to  his  widow  and  children.     The  only  group  under  section  2  of 
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the  Workmen's  Compeneation  Law  (Consol.  Laws,  chap.  67;  LawB  of  1914, 
chap.  41)  which  is  suggested  as  Including  this  claim  is  group  33,  which  at 
the  time  of  the  accident  was  as  follows :  "  Canning  or  preparation  of  fruit, 
vegetables,  fish  or  food  stuffs;  pickle  factories  and  sugar  refineries."  For 
several  reasons  we  are  persuaded  that  the  claim  is  not  within  thds  group. 

First.  The  expression  "  food  stuffs  "  as  used  in  group  33  evidently  means 
food  which  may  be  subjected  to  "  canning  "  or  similar  '^  preparation."  Clearly 
group  33  does  not  include  all  kinds  of  food  because  if  it  ddd  the  statute 
would  not  specifically  provide  in  group  29  for  "  cereals  "  or  in  group  30  for 
"  meats  or  meat  products,"  or  in  group  34  for  "  crackers  and  biscuits." 
Such  a  construction  must  be  given  to  the  statute  if  possible  as  will  render 
every  part  thereof  useful  or  purposeful,  and  if  butter  is  included  in  group  33, 
there  is  no  reason  why  the  cereals  of  group  29,  or  the  meat  preparation  of 
group  30,  or  the  crackers  and  biscuits  of  group  34,  should  not  likewise  be 
included  in  group  33,  and  the  provisions  in  respect  to  those  articles  in  the 
other  groups  mentioned  would  be  uselesa. 

Second.  In  the  various  groups  of  section  2,  a  clear  and  well-defined  dis- 
tinction is  made  between  the  use  of  the  term  "  manufacture "  and  the  term 
"  preparation."  Butter  is  an  article  which  is  more  naturally  and  properly 
classified  with  those  that  are  manufactured.  In  common  parlance  the  house- 
wife does  not  prepare  but  "makes"  butter.  The  producer  and  consumer 
alike  speak  of  butter  as  an  article  made  or  manufactured  rather  than  as 
something  which  is  prepared  as  by  canning  or  other  similar  process.  It  is 
brought  into  existence  by  a  mechanical  process.  Not  only  in  common 
parlance  but  by  legislative  recognition  is  it  a  manufactured  product.  Section 
30  of  the  Agricultural  Law  (Consol.  Laws,  chap.  1  [Laws  of  1909,  chap.  0], 
as  amd.  by  Laws  of  1913,  chap.  456)  contains  the  following  definition: 
**  The  term  *  butter '  when  used  in  this  article  means  the  product  of  the  dairy, 
usually  known  by  that  term,  which  is  manufactured  exclusively  from  pure, 
unadulterated  milk  or  cream  or  both  with  or  without  salt  or  coloring  mat- 
ter." Group  29  of  section  2  of  the  Workmen's  Compensation  Law  speaks 
of  the  manufacture  of  cereals.  Group  30  of  the  manufacture  or  prepara- 
tion (meaning  apparently  similar  preparation)  of  meats,  and  group  34  of 
the  manufacture  of  crackers  and  biscuits;  and  by  clear  analogy  butter  if 
intended  to  be  within  the  act  would  likewise  be  designated  as  a  manufac- 
tured article  and  would  not  be  included  in  a  group,  the  dominating  idea  of 
which  is  not  the  process  of  manufacturing  but  the  process  of  "  canning " 
or  some  "  preparation "  which  evidently  means  some  preparation  akin  or 
simdlar  to  canning  which  merely  modifies  the  form  but  does  not  destroy 
the  identity  of  the  articles  to  which  the  canning  process  or  other  similar 
preparation  applies.  In  the  amendment  to  group  33  hereafter  mentioned  the 
Legislature  says  "manufacture  of  dairy  products."  (Laws  of  1916,  chap. 
622.)  Group  33  as  it  was  before  the  amendment  had  reference  to  the 
canning  or  similar  preparation  of  food  which  subjects  it  to  some  change 
without  bringing  into  existence  a  new  product.  Butter  is  a  newly  formed 
product  to  which  the  idea  of  canning  or  any  similar  preparation  is  quite 
inapplicable.  The  word  "preparation"  as  used  in  group  30  and  group  33 
is  subject  to  the  well-known  canon  of  construction  that  "words,  however 
general,  may  be  limited  with  respect  to  the  subject-matter  in  relation  to 
which  they  are  used."     {People  v.  Richards,  108  N.  Y.  137,  150.) 
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Third,  Butter  making  is  one  of  the  great  industries  of  the  State.  It 
would  seem  that  had  the  Legislature  intended  to  include  it  as  a  hazardous 
employment  it  would  not  have  left  the  matter  to  conjecture  or  argument. 
In  Matter  of  Wilson  v.  Dorflinger  d  Sons  (218  N.  Y.  84)  it  waA  said  by 
Chief  Judge  Babtlett:  "The  character  of  the  Workmen's  Compensation 
Law  indicates  that  it  was  prepared  with  the  utmost  care  and  it  is  only  fair 
to  Its  authors  to  assume  that  nothing  was  inadvertently  omitted  therefrom." 
Since  the  accident,  group  33  has  been  amended  by  adding  thereto  the  words 
"  manufacture  of  dairy  products  "  which  clearly  includes  the  manufacture  of 
butter.  And  this  amendment  indicates  that  in  the  view  of  the  Legislature 
the  manufacture  of  butter  or  other  dairy  products  had  not  previously 
been  made  a  hazardous  employment.  Otherwise  there  was  no  necesdity  for 
the  amendment. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred. 
Award  reversed  and  claim  dismissed. 

An  employee  of  a  milk  handling  firm  cut  his  finger  while  wash- 
mg  bottles  and  died  from  ensuing  infection  and  disease.  The 
Commission  awarded  death  benefits.  The  accident  occurred 
May  3  or  4,  1916,  before  the  amendment  to  group  33,  inserting 
the  words  "manufacture  of  dairy  products,"  became  effective. 
Upon  appeal  the  insurance  carrier  claimed  that  the  occupation 
was  not  covered  at  the  time  of  the  accident  and  cited  the  above 
decision  in  the  Pardy  case.  The  Appellate  Division  affirmed  the 
award,  however,  unanimously  and  without  opinion:  Rodgers  v. 
Borden's  Condensed  Milk  Co,,  Death  File,  No.  27351,  July  13, 
1917;  182  App.  Div.  — ,  Jan.  18,  1918. 

The  Commission  granted  compensation  under  group  33  to  an 
employee  injured  while  wiring  bottles  of  peroxide,  apparently 
on  the  groimd  that  the  employer  was  operating  a  canning  factory ; 
the  Appellate  Division  vacated  the  award  on  the  ground  that  the 
employer's  main  business  of  wholesale  groceries  was  not  hazardous 
and  that  the  employee  was  not  injured  while  engaged  in  a  haz- 
ardous employment.  Two  other  points  of  law,  not  pertinent  in 
this  connection,  were  passed  upon  in  the  court's  opinion.  The 
portion  of  the  text  relative  to  group  33  is  as  follows: 

Beckmann  v.  Oelericii  &  Sow,  174  App.  Div.  363,  Sept.  13,  1916,  in  part. 
As  to  the  third  claim  of  the  appellant,  that  the  injury  sustained  by  the 
cladmant  did  not  arise  out  of  or  in  the  course  of  hia  employment.  The 
Commigsion  held  that  the  employment  of  claimant  fell  within  group  33  of 
section  2,  which  was  as  follows :  "  Canning  or  preparation  of  fruit,  vege- 
tables, fish  or  food  stuffs;  pickle  factories  and  sugar  refineries."  It  appears 
from  the  remarks  of  the  members  of  the  ComnMssion,  preceding  making  the 
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award  of  October  sixth,  that  the  Commission  concluded  that  the  employer 
should  be  held  to  have  been  operating  a  canning  factory,  and,  hence,  that 
the  claimant's  employment  fell  within  group  33  of  section  2.  However,  the 
finding  of  the  Conunission  states  that  the  employer  corporation  was  engaged 
in  the  business  of  ''grocers'  simdries  and  wholesale  groceries."  This  'w&s 
also  the  statement  in  the  employer's  first  report  of  injury.  The  policy 
stated  that  the  employer's  business  was  "  Wholesale  dealers  in  grocers' 
specialties."  The  employer  cannot  fairly  be  considered  to  have  been  operat- 
ing a  canning  factory.  It  appears  that  claimant's  work  covered  fully  seven- 
teen lines  of  employment,  seven  of  which  are  mentioned  in  the  foregoing 
conclusions  of  fact,  in  no  one  of  which  its  employees  were  engaged  continu- 
ously, but  in  each  of  which  work  was  done  from  time  to  time,  doubtless  as 
was  necessary  to  keep  the  stock  up,  and  as  demands  of  the  trade  required. 
Of  these  seventeen  employments  apparently  not  more  than  thre  or  four 
could  be  classed  as  hazardous  employments  under  the  Workmen's  Compensa- 
tion Law  as  it  existed  at  the  time  the  claimant  was  injured. 

The  evidence  shows  that  the  claimant's  injury  resulted  from  the  bursting 
of  a  bottle  containing  peroxide  which  had  been  filled,  corked  and  left  standing 
on  the  floor  some  days  before,  and  as  the  claimant  placed  it  upon  a  bench 
for  the  purpose,  by  the  use  of  a  hand  machine,  of  placing  wires  over  the 
corks  to  prevent  their  being  forced  out  by  the  gas,  the  gas  which  had  accumu- 
lated in  one  of  the  bottles  exploded.     Prior  to  classifying  "bottling"  as  a 
hazardous  employment  under  group  27  of  section  2  by  the  amendment   of 
1916  (Chap.  622),  drawing  from  barrels,  peroxide,  which  was  described  as  a 
liquid  antiseptic,  a  disinfectant,  and  as  oonmionly  sold  by  grocers  for  cleaning 
purposes,  and  placing  it  in  bottles,  was  not  embraced  in  the  hazardous  employ- 
ments, nor  was  it  incidental  to  a  hazardous  employment.    Neither  was  the 
business  of  "  grocers'  sundries  and  wholesale  groceries,"  classified  as  a  hazard- 
ous employment.    The  question,  therefore,  presented  by  this  branch  of  the 
appeal  is  whether  an  employee  working  in  August,   1914,  in  an  industry, 
not  in  itself  hazardous,  in  which  there  were  several  lines  of  employment, 
some  of  which  were  hazardous,  and  some  non-hazardous,  who  was  injured 
while  working  in  one  of  the  non-hazardous  employments  which  was  in  no  way 
incident  to  a  hazardous  employment,  was  entitled  to  compensation.     The 
word  "employee"  as  defined  in  section  3,  subdivision  4  (prior  to  the  amend- 
ment of  1916),  "means  a  person  who  is  engaged  in  a  hazardous  employment 
in  the  service  of  an  employer  carrying  on  or  conducting  the  same  *  *  *.'* 
Section  2  of  the  Workmen's  Compensation  Law  awards  compensation  to  em- 
ployees "engaged  in  the  following  hazardous  employments;"  and  this  right, 
of  compensation  concededly  entended  to  an  employment  which  was  an  incident 
to  a  hazardous  employment.    That  the  injury  must  have  arisen  out  of  a 
hazardous  employment,  or,  in  other  words,  have  been  sustained  while  the 
employee  was  engaged  in  a  hazardous  employment  or  in  an  employment  inci- 
dent to  a  hazardous  employment  in  order  to  justify  making  an  award  has  been 
held  in  several  cases,  among  others:     Matter  of  Newman  v.  Newman   (218 
N.  Y.  325;  169  App.  Div.  745) ;  Matter  of  Mihm  v.  Hussey  (Id.  742)  ;  Matter 
of  Qleisner  v.  QroBa  d  Herhener  (170  id.  37) ;  Mmtter  of  Sickles  v.  BaUstcn 
Refrigerating  Storage  Co.  (171  id.  108). 

The  decision  of  the  Commission  should  be  reversed,  and  the  award  vacated. 
All  concurred.     Decision  of  the  Commission  reversed  and  award  vacated. 
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Group  38.  Clothing  manufacture. —  Employees  of  a  retailer  of 
dothing  who  alter  garments  so  as  to  fit  his  customers  are  covered 
by  this  group:  Mattura  v.  Price  &  Co.,  S.  D.  B.,  vol.  11,  p.  635, 
December  26,  1916;  179  App.  Div.  952,  July  3,  1917;  Smith  v. 
Goldy  S.  D.  R,  vol.  9,  p.  376,  July  20,  1916,  reversed  in  Appel- 
late Division,  November,  1916,  see  below,  page  139. 

Group  40.  Moving  picture  flms. —  Incidentally  to  its  business 
of  distributing  moving  picture  films  a  firm  altered  and  repaired 
them.  A  film  jumped  from  a  reel,  broke  a  cement  bottle  and 
splashed  the  contents  into  the  eye  of  an  examiner.  Award  was 
made  for  loss  of  the  eye.  The  Commission  held  that  the  firm 
was  engaged  in  the  "  manufacture  "  of  films :  McDowell  v.  New 
Film  Corp.,  or  Dispatch  Film  Corp.,  Bui.,  vol.  3,  p.  10,  Sep- 
tember 5,  1917;  affirmed  by  Appellate  Division,  March  6,  1918. 

Group  41.  Operation  of  vehicles. — ^An  employee  engaged  in  a 
non-hazardous  employment  for  pecuniary  gain,  for  example,  a 
retail  grocer,  is  responsible  for  compensation  to  his  driver  oper- 
ating a  vehicle  for  delivery  or  other  purposes  connected  with  his 
business,  even  though  the  accident  may  have  happened  before  the 
redefinition  of  an  employee  by  L.  1916,  ch.  622.  The  Court  of 
Appeals  has  so  held  in  Glatzl  v.  Stumpp  and  Mulford  v.  Pettit  dc 
Sans,  the  texts  of  which  cases  appear  below,  pages  169,  172. 

(1)  Hand  trucks  operation. —  Operation  of  hand  trucks,  hav- 
ing been  declared  a  non-hazardous  employment  in  the  following 
opinion,  the  Legislature  of  1917  made  it  a  hazardous  employment 
by  amending  group  41.  The  court  has  suggested  that  pushing 
wheelbarrows  may  come  within  the  group's  coverage. 

HOLTZ  V.  GBEEarauT  &  Co.,  175  App.  Div.  878,  Dec.  28,  1916. 

Lton,  J.:  The  question  certified  to  this  court  hy  the  State  Industrial 
Gonunission  is  "  Was  the  said  Abraham  Holtz  at  the  time  he  received  the 
said  accidental  personal  injuries  engaged  in  a  hazardous  employment  within 
the  meaning  of  the  Workmen's  Compensation  Law." 

Claimant's  employer  was  engaged  in  operating  a  retail  department  store 
in  the  city  of  New  York.  This  business  was  not  then  classified  as  a  hazardous 
employment.  Claimant  was  employed  as  a  delivery  helper.  Among  his  dutes 
was  loading  goods  on  a  truck  and  drawing  the  truck  by  hand  to  the  place 
in  the  basement  where  it  was  to  be  unloaded.  In  January,  1916,  while  lifting 
a  barrel  for  the  purpose  of  putting  it  upon  a  truck  and  moving  it  to  another 
part  of  the  store,  a  nail  in  the  bottom  of  the  barrel  pierced  one  of  his  fingers. 
The  wound  becoming  infected  caused  the  disability  for  which  he  makes  claim 
^or  compensation.    The  claimant  although  a  mere  helper  was  engaged  while 
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loading  the  truck  in  the  operation  of  the  truck.  {Matter  of  Co9teUo  v. 
Taylor,  217  N.  Y.  179;  Matter  of  Dale  v.  Soimders  Bros.,  218  id.  59;  171 
App.  Div.  628;  Matter  of  Smith  y.  Price,  168  id.  421;  Matter  of  Hendricks 
Y.  Seeman  Bros,,  170  id.  133.)  His  injuries,  therefore,  arose  out  of  and  in 
the  course  of  his  employment. 

Ooncededly,  the  only  group  in  which  claimant  could  be  considered  as  being 
included  was  group  41,  which  at  the  time  of  the  happening  of  the  accident, 
read  as  f oUows :  ''  The  operation,  otherwise  than  on  tracks,  on  streets,  high- 
ways, or  elsewhere  of  cars,  trucks,  wagons  or  other  vehicles,  and  rollers  and 
engines,  propelled  by  steam,  gas,  gasoline,  electric,  mechanical  or  other  power 
or  drawn  by  horses  or  mules."  In  the  case  of  Matter  of  Wilson  y.  DorfUnger 
d  Sons  (218  N.  Y.  84)  it  was  held  that  an  elevator  was  not  included  in  the 
term  "vehicles,"  as  used  in  group  41,  and  that  while  the  Workmen's  Com- 
pensation Law  must  be  liberally  construed,  the  rule  of  ejusdem  generis  applied 
to  the  group,  and  the  vehicles  referred  to  must  be  construed  as  referring 
to  cars,  trucks  or  wagons  operated  on  streets  and  highways.  The  association 
of  the  word  '*  trucks  "  with  the  words  "  cars  "  and  **  wagons  "  indicates  that 
it  was  intended  to  cover  vehicles  of  similar  use.  The  sentence  as  a  whole 
indicates  that  the  trucks,  wagons  and  other  vehicles  intended  to  be  included 
were  those  only  which  were  power  propelled,  and  not  operated  on  tracks,  and 
also  those  drawn  by  horses  or  mules. 

In  order  that  the  truck  in  question  may  be  considered  as  being  embraced 
in  group  41,  it  must  be  held  that  the  words  "  propelled  by  *  *  ♦  other  power  " 
include  a  truck  drawn  by  hand  and  operated  inside  a  building.  The  applica- 
tion of  the  rule  of  ejusdem  generis  to  the  group,  precludes  such  a  construction, 
and  requires  the  holding  that  the  expression  *'  other  power  "  applies  to  trucks 
propelled  by  steam,  gas,  gasoline,  electric,  mechanical  or  other  power  of  like 
character.  Under  the  construction  contended  for  by  claimant,  an  accidental 
injury  sustained  in  a  non-hazardous  employment  while  pushing  a  wheelbarrow 
could  be  held  to  be  included  in  the  group.  The  addition,  by  the  amendment 
of  1916  (Chap.  622),  to  the  hazardous  employments  theretofore  specified  in 
group  41,  of  "public  garages,  livery,  boarding  or  sales  stables;  movers  of  all 
kinds,"  tends  to  indicate  that  the  proper  construction  of  the  language  of  the 
group  is  as  before  stated. 

We  conclude,  therefore,  that  the  question  certified  to  us  should  be  answered 
in  the  negative.    All  concurred.     Question  certified  answered  in  the  negative. 

(2)  Snow  scrapers  or  carriers. —  Movers  of  all  kinds  are  cov- 
ered by  an  amendment  of  L.  1916,  ch.  622,  to  group  42.  .Prior  to 
this,  an  employee  injured  his  spine  in  dumping  wet  snow  or  slush 
from  a  scraper.  The  Court  of  Appeals  has  upheld  an  award  in 
the  case  without  opinion:  Berg  v.  Hetzler  Bros.,  222  N.  Y.  Rep. 
645,  January  22,  1918.  The  Appellate  Division  had  handed  down 
an  opinion  holding,  in  contrast  with  its  opinion  in  the  Holtz  case 
immediately  above,  that  the  rule  of  ejusdem  generis  applied.  It 
ifl  as  follows: 
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Bebo  y.  Heizxjb  Bbos.,  179  App.  Div.  561,  Sept.  13,  1917. 

Lton,  J.:  In  March,  1916,  the  claimant  while  engaged  in  removing  snow 
from  an  ice  field  Boatained  a  compression  or  laceration  of  the  spinal  cord 
resulting  in  paralysis  of  both  legs.  The  single  question  presented  by  this 
appeal  is  whether  the  implement  used  by  him  in  his  work  was  a  '^ vehicle" 
within  the  meaning  of  group  41  of  section  2  of  the  Workmen's  Compensation 
Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41),  which  at  the  time  the 
claimant  was  injured  named  as  a  haaardous  employment  ''The  operation, 
otherwise  than  on  tracks,  on  streets,  highways,  or  elsewhere  of  cars,  trucks, 
wagons  or  other  vehicles,  and  rollers  and  engines,  propelled  by  steam,  gas, 
gasoline;,  electric,  mechanical  or  other  power  or  drawn  by  horses  or  mules." 
The  implement  is  designated  in  the  evidence  as  a  scraper,  conveyor  or  snow 
carrier.  It  was  about  six  feet  in  length  and  four  and  one-half  feet  in  width, 
and  was  used  to  roughly  remove  the  snow  from  the  field  of  ice  to  the  land, 
being  followed  by  the  machine  scraper  which  cut  off  the  rough  places,  cleaned 
the  ice  and  prepared  it  for  marketing,  cutting  and  harvesting.  In  construc- 
tion the  implement  was  very  similar  to  the  body  of  the  pole  scraper  in  common 
use.  It  was  drawn  by  a  horse  driven  by  the  claimant  who  walked  behind  it 
holding  and  guiding  it  by  the  two  handles  attached  thereto.  As  soon  as 
it  had  been  filled,  which  in  the  deep  snow  on  this  occasion  occurred  when  it 
had  been  but  a  little  more  than  its  length,  it  was  tipped  down,  thus  retain- 
ing  the  snow  with  which  it  was  loaded,  and  as  the  Commission  finds  it  was 
then  used  as  a  sled  to  carry  the  snow  to  a  place  where  it  was  to  be  dumped. 
The  dumping  place  was  on  the  land  often  fifty  or  sixty  feet,  and  at  times  much 
farther,  from  the  place  where  the  last  collection  of  snow  had  been  made. 
The  carrying  of  snow  by  the  scraper  was  across  ice  which  had  been  cleared 
of  snow.  An  earlier  method  of  removing  the  snow  had  been  to  shovel  it 
into  wagons  and  draw  it  to  the  dumping  place.  Upon  the  implement  being 
damped,  it  evidently  rested  upon  projections  or  runners  upon  its  face,  and 
was  thus  drawn  back  to  the  place  where  it  was  to  be  reloaded.  At  the  time 
the  claimant  was  injured  the  scraper  or  conveyor  was  filled  with  wet  snow 
or  slush.  As  the  claimant  was  raising  the  handles  for  the  purpose  of  tipping 
it  up  and  dumping  the  snow,  the  weight  proved  too  heavy  for  him  and  he 
sustained  the  injuries  before  stated. 

In  May,  1916,  the  State  Industrial  Commission  disallowed  the  claim  as 
not  being  within  the  act.  The  Commission  later  reconsidered  its  action  and 
made  the  six  several  awards  of  compensation  appealed  from. 

A  vehicle  is  defined:  "  1.  Any  carriage  moving  on  land,  either  on  wheels 
or  on  runners;  a  conveyance.  2.  That  which  is  used  as  an  instrument  of  con- 
veyance, transmission  or  communication."  (Century  Diet.;  DavtB  v.  Petrtno- 
tick,  112  Ala.  656.)  "That  in  which  anything  is  carried;  a  carriage;  a  con- 
veyance." (Worcester's  Diet.)  **  1.  TTiat  in  or  on  which  any  person  or 
thing  is,  or  may  be  carried,  as  a  coach,  carriage,  wagon,  cart,  car,  sleigh, 
bicycle,  etc. ;  a  means  of  conveyance ;  specifically  a  means  of  conveyance  upon 
land.  2.  That  which  is  used  as  the  instrument  of  conveyance  or  communica- 
tion; as,  matter  is  the  vehicle  of  energy."  (Webster's  Diet.)  ''The  word 
'vehicle'  includes  every  description  of  carriage  or  other  artificial  contri- 
vance used,  or  capable  of  being  used,  as  a  means  of  transportation  on  land." 
(U.  S.  R.  S.  §  4.)     "The  word  'vehicle'  •  ♦  ♦  shall  be  deemed  to  include 
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wagons  ♦  ♦  ♦  sleighs  or  other  conveyances  for  persons  or  property."  (New 
York  City  Charter;  Fifth  Avenue  Coach  Co.  v.  City  of  New  York,  194  N.  Y. 
19.)  The  term  ''vehicle"  includes  a  threshing  machine  and  separator. 
{Heib  V.  Totcn  of  Big  Flats,  66  App.  Div.  »8.)  A  covered  sleigh  drawn  by 
horses  and  used  for  carrying  passengers  and  property  is  a  vehicle.  {Marselis 
V.  Seamaai,  21  Barb.  319,  325.) 

The  appellant  has  cited  as  sustaining  his  contention  the  cases  of  Holtz 
V.  Oreenhut  d  Co.  (175  App.  Div.  878)  and  Matter  of  Wilson  v.  Dorflinger 
d  Sons  (218  N.  Y.  84).  In  the  former  case  we  held  that  a  truck  operated 
by  hand  should  be  excluded  from  the  effect  of  group  41  for  the  reason  that  the 
language  of  the  group  indicated  that  the  vehicles  intended  to  be  included  were 
those  only  which  were  power  propelled  including  those  drawn  by  horses  and 
mules.  In  the  latter  case  the  decision  w^as  placed  upon  the  ground  that  the 
rule  of  ejusdem  generis  must  be  held  to  apply  to  group  41;  and  that  as  an 
elevator  which  ran  up  and  down  bore  no  similarity  either  in  construction  or 
in  method  of  operation  to  the  vehicles  mentioned  in  group  41,  it  must  be 
held  not  to  be  included  within  that  group.  In  the  case  at  bar  the  implement 
in  question  was  not  only  similarly  operated,  being  power  propelled,  and  for 
the  same  purposes,  but  it  operation  was  attended  by  like  dangers  as  the 
operation  of  trucks  and  sleds.  It  collected  its  load  in  the  same  manner  as 
the  ordinary  wheel  scraper  but  conveyed  it  by  being  drawn  as  a  sled  rather 
than  as  a  truck. 

We  think  the  implement  must  be  held  to  have  been  a  vehicle  and  as  such 
embraced  in  the  language  of  group  41,  "  other  vehicles  ♦  ♦  ♦  drawn  by  horses 
or  mules."  The  act  of  unloading  it  was  an  incident  of  its  operation,  and 
hence  if  a  vehicle,  an  injury  sustained  thereby  was  within  the  Workmen's 
Compensation  Law.  It  may  be  noticed  that  doubt  in  the  future  as  to  the 
proper  construction  of  the  provisions  of  group  41  in  the  respect  here  con- 
sidered has  been  removed  by  the  amendment  of  1916  (Chap.  622)  which  has 
added  the  words:     '*  Movers  of  all  kinds." 

The  awards  should  be  affirmed. 

All  concurred,  except  C<X3Hrane,  J.,  who  dissented,  with  opinion. 

CocHiLANE,  J.  (dissenting) :  In  no  just  or  proper  sense  can  the  imple- 
ment in  question  be  considered  a  "  vehicle  "  within  the  meaning  of  group  41 
of  section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67; 
Laws  of  1914,  chap.  41).  Its  primary  and  only  purpose  was  to  remove  the 
loose  snow  from  the  surface  of  the  ice  preparatory  to  harvesting  the  ice. 
Conveying  the  snow  to  a  convenient  place  of  deposit  was  merely  an  incident 
of  the  work.  Besides  the  claimant  was  not  injured  during  this  process  of 
conveying  the  snow.  As  well  might  it  be  held  that  the  ordinary  road  scraper 
is  a  vehicle  within  the  meaning  of  the  act.  That  and  other  devices  which 
might  be  mentioned  and  in  common  use  by  farmers,  manufacturers  and  others, 
are  merely  implements  for  the  accomplishment  of  some  special  of  particular 
kind  of  work  and  are  not  vehicles  either  in  the  ordinary  sense  of  the  term  or 
as  that  term  is  used  in  the  statute.  In  Matter  of  Wilson  v.  Dorflinger 
d  Sons  (218  N.  Y.  84)  tne  court,  in  holding  that  an  ordinary  elevator  in  a 
building  was  not  within  the  statute,  said :  '  We  think  that  the  rule  of 
ejusdem  generis  applies  to  group  41  and  that  the  vehicles  therein  referred  to 
are  structures  similar  to  those  previously  mentioned,  that  is  to  say,  similar 
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to  cars,  tnicks  or  wagons  operated  on  streets  and  highways/'  and  that  the 
contention  that  such  an  elevator  was  within  the  scope  of  group  41  was  "  too 
far-fetched  to  be  justifled  by  any  canon  of  statutory  interpretation."  It 
seems  to  me  that  there  is  certainly  as  much  difficulty  in  including  a  snow 
scraper  within  group  41  as  it  read  before  the  amendment  of  1916  (Chap.  622), 
as  there  was  in  including  an  elevator  within  that  group,  and  that  the  reason- 
ing which  excludes  the  elevator  must  necessarily  exclude  the  snow  scraper  or 
other  similar  device.     Awards  affirmed. 

(3)  Motor  cycles  and  automobiles. —  The  operation  of  a  vehicle 
by  an  employee,  for  the  purpose  of  transporting  himself,  or  the 
operation  of  a  vehicle  by  an  employer,  for  the  purpose  of  trans- 
porting his  employees,  as  well  as  the  ordinary  operation  of 
vehicles  by  drivers,  for  the  purpose  of  transporting  goods  or  pas- 
sengers, -comes  within  the  broad  coverage  of  group  41.  This  is 
true  though  the  employer's  business  is  not  hazardous,  though  the 
employee  owns  the  vehicle  and  though  the  injured  employee  is 
not  himself  operating  the  vehicle  at  the  time  of  the  accident.  The 
following  cases,  in  which  the  Appellate  Division  has  affirmed 
awards  unanimously  and  without  opinion,  are  in  point:  Cumr 
mings  v.  Johnson  Construction  Co.,  S.  D.  R.,  vol.  9,  p.  369,  July 
19,  1916;  178  App.  Div.  942,  May  2,  1917;  Remington  v.  Briggs 
Bros.  i&  Co.,  S.  D.  R.,  vol.  14,  p.  558,  Bui.,  vol.  2,  p.  164,  May 
14,  1917;  179  App.  Div.  966,  September  27,  1917;  Oumett  v. 
Boss  Co.,  S.  D.  R,  vol.  13,  p.  535,  Bui.,  vol.  2,  pp.  41,  126, 
March  14,  1917;  181  App.  Div.  910,  November  14,  1917; 
Savinsky  v.  Hiclcs  £  Sons,  Case  No.  32173,  April  6,  1917;  181 
App.  Div.  910,  November  14,  1917;  Wooley  v.  Geneva  Cutlery 
Co.,  File  No.  18487,  April  6,  1917;  181  App.  Div.  909,  Novem- 
ber 14,  1917;  S.  D.  R,  vol.  15,  p.  — ,  Bui,  vol.  3,  p.  156.  March 
14,  1918,  Compare  also  the  award  of  compensation  in  Keating 
V.  Thompson  &  Starreti  Co.,  Bui.,  vol.  2,  p.  229,  July  5,  1917. 

Cases  of  employees  injured  while  catching  rides  on  passing 
vehicles  are  noticed  below,  page  160. 

(4)  Threshing  machines. — A  thresher  is  a  vehicle  while  mov- 
ing from  place  to  place  but  a  stationary  machine  while  threshing. 
Accidents  to  employees  when  they  are  engaged  in  moving  a 
thresher  are  compensatable  but  not  accidents  when  they  are  help- 
ing to  thresh.  The  Appellate  Division  has  so  held  in  the  four 
cases  following,  affirming  the  awards  in  the  first  three  and 
reversing  the  award  in  the  fourth: 
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Whito  v.  Loades,  178  App.  Div.  236,  May  2,  1917. 

Keixogg,  p.  J.:  The  employer  was  carrying  on  the  business  of  operating 
a  steam  machine  for  the  threshing  of  grain  and  beans.  The  machine  was 
moved  from  place  to  place  for  custom  work.  The  claimant  was  a  day  laborer 
employed  in  working  and  moTUig  said  machine.  When  moving  it  from  one 
place  to  another,  while  putting  the  separator  in  the  bam,  a  wheel  struck 
some  obstruction,  throwing  the  wagon  tongue  around,  striking  the  claimant 
on  his  right  knee,  causing  his  injury.  We  think  the  case  comes  within  group 
41  of  section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap. 
67;  Laws  of  1914,  chap.  41),  the  operation  of  a  vehicle.  {Mwtier  of  Costello 
V.  Taylor,  217  N.  Y.  179.) 

By  subdivision  4  of  section  3  of  the  Workmen's  CTompensation  Law,  farm 
laborers  and  domestics  are  not  within  the  protection  of  the  act;  but  a  man 
who  is  traveling  through  the  country  with  a  machine,  and  stopping  from 
place  to  place  to  thresh  out  the  grain  and  beans  of  the  farmers  for  a  com- 
pensation, is  not  engaged  in  farming,  and  his  employees  are  not  farm  laborers. 
He  was  running  a  threshing  machine,  and  while  that  was  not  declared  a 
hazardous  business,  the  fact  that  the  machine  went  from  place  to  place  like 
a  wagon  or  vehicle,  and  upon  wheels,  brought  it  within  the  group  stated,  and 
the  injury  that  came  to  the  claimant  arose  from  the  operation  of  a  wagon 
or  vehicle  —  that  is  while  putting  it  in  the  bam. 

We  answer  the  question  in  the  affirmative  —  that  the  claimant  was  engaged 
in  a  hazardous  employment  at  the  time  he  received  his  injury. 

All  concurred.     Question  certified  answered  in  the  affirmative. 

Award  was  made  and  aflSrmed  in  the  case  of  a  threshing  machine 
engineer  who  fell  from  his  engine  while  traversing  a  highway  and 
was  run  over  and  instantly  killed  by  the  separator:  Rudgers  v. 
Winter,  Andrus  &  Burrcws,  File  No.  12756,  February  26,  1917, 
—  App.  Div.  — ^  September,  1917;  also  in  the  case  of  a  feeder 
and  helper  who  smashed  his  finger  while  putting  a  separator  in 
place:  Hennessey  v.  Markendorf,  File  Ifo.  8422,  March  14, 
1917;  —  App.  Div.  — ,  September,  1917;  222  N.  Y.  647,  Janu- 
ary 22,  1918. 

Award  was  reversed  in  the  following  case  of  an  employee  who 
lost  his  hand  while  feeding  a  thresher : 

Vincent  v.  Tatlob  Bbos.,  180  App.  Div.  818,  Dee.  28,  1917. 

(Lyon,  J.:  In  September,  1916,  the  claimant  suffered  the  loss  of  his  right 
hand  while  engaged  in  feeding  bundles  of  rye  into  a  combined  thresher  and 
cleaner.  This  machine  was  operated  by  an  oil  engine  connected  with  it  by 
means  of  a  belt,  and  the  threshing  was  done  at  a  certain  price  per  bushel  and 
the  board  of  the  helpers. 

The  award  was  based  upon  the  employers  being  engaged  in  the  business  of 
milling,  and  likewise  in  the  operation  of  a  vehicle  in  connection  with  the 
business  of  threshing  rye  and  other  grain  with  a  machine  mounted  on  axles 
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and  wheels  and  drawn  from  farm  to  farm  where  the  work  was  done.  So 
far  as  appears  the  sole  duty  of  the  claimant  to  his  employers  was  feeding 
the  grain-bearing  bundles  into  the  machine. 

The  award  is  chaUenged  by  the  employers  and  the  insurance  carrier  upon 
the  ground  that  the  employment  of  the  claimant  was  neither  that  of  milling, 
within  the  meaning  of  that  term  as  used  in  group  29,  nor  that  of  operating 
a  Tehicle  under  group  41,  of  the  Workmen's  Compensation  Law.  The  machine 
was  drawn  to  the  farm  by  horses  where  the  accident  occurred  the  day  pre- 
ceding the  injury.  While  being  so  drawn  it  was  a  vehicle.  ( White  v.  Loader, 
178  App.  IHt.  236.)  We  think,  however,  that  it  cannot  be  considered  a 
vehicle  after  the  horses  had  been  detached  and  it  was  being  operated  as  a 
stationary  machine.  {Wilson  v.  Dorflinger  d  Bona,  218  N.  Y.  84;  Holtg  v. 
Oreenhui  d  Co.,  176  App.  IMv.  878.) 

The  appellants'  contention,  that  the  claimant  while  feeding  bundles  into  the 
machine  was  a  farm  laborer  and  hence  not  entitled  to  compensation,  cannot 
be  sustained.  {White  v.  Loadee,  eupra.)  It  is  not  claimed  that  the  claimant 
had  anything  to  do  with  carrying  on  the  farm  where  the  accident  occurred. 

As  to  the  claimant  being  employed  in  milling,  the  only  evidence  of  that  fact 
is  to  be  found  in  the  employers'  first  report  of  injury  in  which  the  question 
"business  (goods  produced,  work  done  or  kind  of  trade  or  transportation)  " 
was  answered  "milling  business."  Apparently,  in  making  that  answer  the 
appellants  treated  operating  the  thresher  and  cleaner  as  being  engaged  in 
the  milling  business.  There  is  nothing  whatever  in  the  evidence  indicating 
that  the  employers  were  in  fact  millers  or  that  they  had  any  interest  whatever 
in  the  grain  or  in  threshing  it  beyond  merely  separating  it  from  the  straw 
at  a  certain  price  per  bushel.  If  such  were  the  conceded  fact  the  award 
should  be  reversed  and  the  claim  dismissed.  However,  the  stipulation  settling 
the  case  simply  recites  that  "  the  foregoing  case  contains  all  the  material 
evidence  given  upon  the  hearing."  Whether  facts  may  have  been  disclosed 
by  the  investigation  of  the  Commission  which  do  not  appear  in  the  record 
but  which  in^uenced  the  'Deputy  Commissioner  before  whom  the  proofs  were 
heard  to  make  the  award,  for  instance  that  the  employers  were  in  fact 
engaged  in  the  nulling  business  and  that  the  threshing  was  incidental  to  their 
acquiring  the  grain  for  such  business,  does  not  appear,  nor  has  the  Commis- 
sion so  found.  In  view  of  the  uncertainty  as  to  the  record  containing  all 
the  evidence  upon  which  the  Commission  acted  which  in  our  view  of  tbe 
case  might  be  material,  and  owing  to  the  lack  of  evidence  as  to  the  claimant 
being  engaged  in  a  business  incidental  to  or  connected  with  milling,  and  also 
in  view  of  the  serious  nature  of  the  claimant's  injury,  we  think  the  award 
should  be  reversed  and  the  claim  sent  back  to  the  Commission  for  further 
bearing  and  finding.  However,  should  the  claimant  elect  to  stipulate  that 
the  employers'  alleged  interest  and  conduct  of  the  milling  business  was  con- 
fined solely  to  the  operation  of  the  thresher  and  cleaner,  the  award  should  be 
reversed  and  the  claim  dismissed;  otherwise  the  claim  should  be  remitted  to 
the  Connnission  for  its  further  action. 

All  concurred,  except  Woodwabd,  J.,  dissenting.  Award  reversed  and  mat- 
ter remitted  to  Commission  subject  to  the  right  to  stipulate  as  per  opinion. 

Group  42.  (1)  Boilers,  engines  or  heavy  machinery,  instoMa- 
twtk — ^A  tank  for  a  sprinkler  system  or  for  water  supply  if^ithep 
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a  boiler  nor  an  engine  nor  a  machine,  according  to  a  decision  of 
the  Appellate  Division  in  the  First  Department,  from  which  two 
justices  dissented.    The  text  of  the  opinion  is  as  follows : 

Malonet  v.  Levy  &  GiLLiLAin)  Co.,  176  App.  Div.  470,  Feb.  23,  1917. 

Page,  J.:  The  action  is  to  recover  damages  for  the  negligent  causing  of 
the  death  of  the  plaintiff's  intestate. 

The  defendant  ivas  engaged  in  transporting  and  setting  iip  a  nine-thousand 
gallon  tank  from  the  railroad  to  a  position  on  the  roof  of  a  building,  where 
it  was  to  be  connected  with  a  sprinkler  system  to  be  installed  by  others. 
The  tank  was  of  iron,  twenty-seven  and  a  half  feet  long,  cylindrical  in  form, 
seven  and  one-half  feet  in  diameter,  and  weighing,  as  variously  estimated, 
from  seven  and  one-half  to  nine  tons.  This  tank  had  been  hoisted  over  a 
coping  fourteen  feet  above  the  roof  and  was  resting  upon  skids.  These  skida 
were  timbers  eight  inches  square  and  extended  from  the  coping  to  a  crib 
three  feet  high  about  twelve  feet  distant,  and  from  there  other  skids  were 
placed  to  carry  the  tank  to  the  roof.  The  tank  was  to  be  lowered  by  means 
of  rollers,  placed  beneath  the  tank  and  upon  the  skids,  and  operated  by  ropes 
running  over  pulley  blocks.  Plaintiff's  intestate  was  ordered  by  the  foreman 
to  hold  a  plank  alongside  the  tank  to  prevent  it  from  rolling  over.  In  the 
course  of  the  operation  the  foreman  placed  the  rollers  in  such  a  manner  that 
the  tank  dropped  at  one  end  from  a  height  of  eight  or  nine  inches  upon  the 
skids  causing  the  one  nearest  the  plaintiff's  intestate  to  break  and  the  tank 
to  roll  over  upon  the  deceased  and  kill  him.  Concededly  these  skids  were 
capable  of  each  sustaining  a  weight  of  five  or  six  tons,  and  in  order  to  sustain 
the  weight  of  the  tank  it  would  be  necessary  that  the  weight  should  be 
equally  distributed,  and  they  could  not  withstand  the  blow  occasioned  by  the 
drop  of  the  tank.  The  appliance  was  not,  therefore,  a  reasonably  safe  one 
for  the  defendant  to  use,  and  the  evidence  shows  that  the  foreman  was  negli- 
gent in  directing  the  operation. 

The  learned  trial  justice  charged  the  jury  that  it  was  the  duty  of  the 
master  to  furnish  the  workman  a  reasonably  safe  place  to  work.  On  reading 
the  charge  as  a  whole  it  is  clear  that  the  instruction  related  to  the  unsafety 
of  requiring  an  employee  to  work  alongside  of  an  insufficient  appliance. 
Therefore  we  do  not  think  this  error  was  per  judicial.  The  defendant  claims 
that  the  injury  sustained  comes  within  the  content  of  the  Workmen's  Com- 
pensation Law  (Laws  of  1913,  chap.  816).  If  the  employment  in  which  the 
plaintiff's  intestate  was  engaged  at  the  time  of  his  death  is  within  any  of 
those  specified  in  that  law,  the  plaintiff  has  no  right  of  action  or  other 
remedy.     [Shandhan  v.   Monarch  Engineering  Co,,  219  N.   Y.   469.) 

The  defendant  claims  that  the  work  in  which  plaintiff's  intestate  was 
engaged  might  well  come  within  either  group  10,  41  or  42  of  the  2d  section 
of  said  law.  That  it  does  not  come  within  groups  10  or  41  is  too  dear  to 
require  discussion.  Defendant's  main  reliance  is  upon  the  words  contained 
in  group  42:  "  installation  of  *  *  *  boilers,  engines  or  heavy  machinery.'' 
Certainly  it  does  not  come  within  the  generally  accepted  and  well-understood 
meaning  of  those  words. 

This  tank,  although  cylindrical  in  shape  as  are  many  boilers,  was  to  be 
used  not  for  the  heating  of  water  or  generation  of  Bteam»  but  merely  as  a 
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jltLce  in  which  to  store  water.  It  was  not  a  mechanism  for  utilizing  power, 
hence  not  a  machine^  nor  was  it  a  machine  by  which  power  is  applied  to  the 
doing  of  work  and,  therefore,  not  an  engine.  Kor  can  we  say  that  it  is  so 
related  in  kind  to  those  specified  that  the  rule  of  ejusdem  generia  would  apply. 
Tanks  for  the  storage  of  water,  not  alone  in  connection  with  sprinkler  systems 
but  also  with  the  water  supply,  placed  upon  the  roofs  of  buildings  are  of 
such  common  use  that  had  the  Legislature  intended  that  those  engaged  in 
the  work  of  their  instaUation  should  be  within  the  benefits  of  the  Workmen's 
Compensation  Law,  it  would  undoubtedly  have  so  provided. 

That  act  is  compulsory  in  character  and  applies  only  to  so-called  hazardous 
onployments  which  are  expressly  designated  in  the  statute.  The  express 
mention  of  the  occupations  embraced  in  the  several  groups  of  hazardous 
employments  necessarily  excludes  employments  not  there  mentioned.  [Matter 
of  Aylenoorth  v.  Phoenix  Cheese  Co.,  170  App.  Div.  34 ;  Matter  of  WiUon  v. 
Dorflinger  d  Sons,  218  N.  Y.  84,  87.) 

In  our  opinion  the  employment  in  which  the  deceased  was  engaged  at  the 
time  he  waa  killed  was  not  within  any  of  the  groups  embraced  in  section  2  of 
the  said  act. 

The  judgment  and  order  should  be  alBrmed,  with  costs. 

Clabxe,  p.  J.,  and  Sheaiin,  J.,  concurred;  Scott  and  Davis,  JJ.,  dissented. 
SooTT,  J.  (dissenting) : 

I  dissent,  because  I  think  that  the  work  on  which  the  deceased  was 
employed  at  the  time  of  his  death  fell  fairly  within  the  list  of  occupations 
contained  in  the  Workmen's  Compensation  Law. 

Davis,  J.,  concurred.    Judgment  and  order  affirmed,  with  costs. 

(2)  Structural  cdrpenlry. —  Carpenters,  as  well  as  painters, 
plasterers  and  other  artisans  whose  employment  is  often  casual 
have  been  affected  by  the  Bargey  decision.  Thus,  a  number  of 
such  cases  are  noticed  under  the  title  "  Pecuniary  gain  "  below, 
page  166.  Farm  hands  who  incidentally  do  carpentry,  painting 
and  like  jobs  for  their  employers  do  not  thereby  bring  themselves 
within  the  protection  of  this  group:  Coleman  v.  Bartholomew, 
below,  page  193.  Commissioner  Lyon  and  Judge  Chase  have  com- 
mented upon  the  phrase  "structural  carpentry."  In  OeUer  v. 
Republic  NoveUy  Works,  S.  D.  R,  vol.  12,  p.  585,  Commissioner 
iyon  says :  "  I  am  disposed  to  agree  with  the  proposition  that 
extending  shelving  in  a  mercantile  establishment  is  structural 
carpentry,  both  because  there  is  nothing  in  group  42  itself  which 
wonld  seem  to  limit  in  any  way  the  meaning  of  these  words,  the 
principle  of  ejusdem  generis  having  no  application,  since  this 
gronp  is  made  up  of  miscellaneous  employments,  and  because 
under  section  21  we  are  compelled  to  presume  that  the  injury  is 
covered  by  compensation."    In  Schmidt  v.  Berger,  221  N.  T.  26, 
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Judge  Chase  says :  "  The  words  '  structural  carpentry '  must  be 
construed  together  and  cannot  be  separated*  They  do  not  include 
an  isolated  act  in  planing  wood,  (See  Matter  of  Heitz  v.  Bup- 
pert,  218  N.  T.  148,  151.)  Neither  was  the  act  of  the  claimant 
in  planing  the  top  of  the  door  included  within  the  words  '  con- 
struction, repair  and  demolition  of  buildings.'  (Mcctter  of  Baargey 
V.  Massaro  Macaroni  Co.,  218  N.  T.  410,  413.)" 

(3)  Decorating. —  Hanging  pictures  is  not  decorating.  Such 
interpretation,  according  to  the  following  opinion,  strains  "words 
from  their  ordinary  and  natural  meaning."  This  group,  as  the 
court  notes,  has  since  been  amended  to  specifically  include  picture 
hanging. 

Gbasbll  v.  Bbodhbad,  176  App.  Div.  874,  Dec.  28,  1916. 

Kbixogo,  p.  J. :  The  employer  was  engaged  in  "  selling  at  retail  art  goods 
and  picture  frames  and  repairing  furniture,  and  in  connection  therewith,  the 
husiness  of  framing  pictures."  The  duties  of  the  injured  employee  were 
"  to  act  as  salesman  in  the  store  occasionally,  and  to  go  out  and  hang  pictures 
on  order,  and  also  to  fit  frames  to  pictures.  The  picture  frames  were  bought 
already  made  and  were  cut  down  in  Mr.  Brodhead's  place  of  husiness  so  as 
to  fit  the  size  of  the  pictures  which  were  to  be  framed."  The  above  extracts 
from  the  findings  are  a  pretty  broad  construction  of  the  evidence,  which  we 
may  refer  to  to  show  that  the  findings  are  not  to  be  extended  or  construed 
too  liberally. 

The  employer  was  conducting  a  retail  store,  selling  antique  furniture, 
mirrors,  pictures,  paintings,  silverware,  Sheffield  plate,  glass  vases,  bric-a- 
brac,  copper  and  brass.  The  antique  furniture  was  second-hand  furniture, 
which  would  be  polished  up  and  perhaps  mended  by  the  employee.  No  other 
repairing  of  furniture  was  done.  The  picture  frames  would  come  to  the  store 
already  made,  but  it  might  be  necessary  to  cut  them  down  in  order  to  fit  a 
particular  picture.  This  when  necessary  the  employee  did.  When  goods 
were  sold  out  of  town  it  was  necessary  to  box  them  and  sometimes  to  make 
a  box;  this  he  did.  When  pictures  were  sold  he  would  frequently  deliver 
them  at  the  place  of  the  purchaser  and  hang  them,  and  at  times  would  hang 
pictures  for  people  who  had  not  bought  at  the  store.  About  one-tenth  of  his 
time  was  spent  in  hanging  pictures  sold  by  the  employer,  or  in  hanging 
pictures  of  others,  for  which  the  employer  charged.  He  was  the  general,  use- 
ful, handy  man  around  the  store,  sometimes  selling  goods  and  performing 
the  various  duties  incident  to  the  business. 

The  employer  had  sold  a  picture  September  12,  1914,  and  the  employee 
went  to  the  home  of  the  purchaser  to  hang  it.  While  hanging  the  picture  a 
rug  upon  which  he  was  standing  slipped  and  he  fell  and  injured  his  head 
upon  the  floor,  and  compensation  for  a  total  temporary  disability  has  been 
awarded.  In  determining  whether  he  is  within  the  act  we  must  take  the  law 
as  it  then  stood.  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41.)  The 
deputy  commissioner  reported  to  the  Commission  that  in  his  judgment  the 
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employee  is  under  group  17  of  the  law  and  could  alao  come  under  group  42. 
He  SETS  "  he  was  a  decorator  in  the  senate  that  he  was  beautifying  the  house 
by  the  use  of  the  pictures,  and  waa  so  engaged  at  the  time  of  the  accident." 
That  was  not  the  question  before  the  Commission;  the  question  was^  was  he 
"decorating"  in  the  sense  in  which  that  word  was  used  in  the  statute?  It 
is  not  sQggested  on  either  side  that  it  could  possibly  come  within  any  other 
group  and^  therefore,  we  shall  not  consider  other  groups. 

Group  17  of  section  2  was  as  follows:  "Planing  mills,  sash  and  door 
factories,  manufacture  of  wooden  and  corrugated  paper  boxes,  cheese  boxes, 
mouldings,  window  and  door  screens,  window  shades,  carpet  sweepers,  wooden 
toys,  articles  and  wares  or  baskets."  The  reference  in  the  group  to  "  mould- 
ings" evidently  means  the  manufacture  of  mouldings.  Here  the  employee's 
instructions  were  not  to  attach  a  picture  to  an  insecure  moulding.  If  the 
moulding  upon  which  a  picture  was  to  be  hung  was  insecure,  he  was  to  put 
necessary  nails  in  it  to  make  is  secure.  If  it  could  not  be  nailed,  and  required 
a  new  piece,  he  would  report  the  fact  to  the  store  and  would  put  in  a  new 
piece,  although  the  employer  does  not  remember  of  any  case  where  a  new 
piece  was  inserted.  Clearly  the  employer  was  not  a  manufacturer  of  mould- 
ings lor  profit,  and  the  employee  was  not  engaged  in  that  employment  at  the 
time  he  received  the  injury. 

Group  42  of  section  2  was:  ''Stone  cutting  or  dressing;  marble  works; 
manufacture  of  artificial  stone;  steel  building  and  bridge  construction;  instal- 
lation of  elevators,  fire  escapes,  boilers,  engines  or  heavy  machinery;  brick- 
laying, tile-laying,  mason  work,  stone-setting,  concrete  work,  plastering;  and 
manufacture  of  concrete  blocks;  structural  carpentry;  painting,  decorating  or 
renovating;  sheet  metal  work;  roofing;  construction,  repair  and  demolition 
of  buildings  and  bridges;  plumbing,  sanitary  or  heating  engineering;  instal- 
lation and  covering  of  pipes  or  boilers." 

It  is  urged  that  within  that  group  the  business  of  the  employer  was 
''  decorating,"  and  that  the  employee  was  engaged  in  that  hazardous  employ- 
m^t  when  injured.  It  seems  that  "decorating,"  as  used  in  the  statute, 
naturally  means  something  done  to  the  house  itself  as  a  house,  to  improve 
the  condition  of  the  room  or  house.  Undoubtedly  putting  a  new  carpet  in  a 
room  is  in  one  sense  decorating  it,  but  the  merchant  who  sells  and  puts  down 
a  carpet  is  not  a  "  decorator  "  within  the  meaning  of  this  group.  The  same 
is  true  of  a  merchant  putting  a  new  table  or  any  article  of  furniture  in  a 
room.  In  interpreting  the  law  we  must  give  the  language  a  reasonable  and 
just  interpretation  and  not  strain  words  from  their  ordinary  and  natural 
meaning.  Among  industrial  workers,  and  in  its  general  acceptation,  the  word 
"  decorating  "  would  not  apply  to  the  employment  in  which  the  employer  and 
the  employee  were  engaged.  In  a  sense  where  we  beautify  anything  we  may 
be  said  to  be  ''  decorating  "  it.  But  a  "  decorator,"  as  stated  in  the  Standard 
dictionary,  is  '*  specifically  one  whose  business  is  decoration  of  dwellings  or 
public  eddfices,"  and  clearly  the  employer  and  employee  had  nothing  to  do 
vith  such  work.  A  merchant  sells  a  picture,  an  employee  carries  it  to  the 
house  of  the  purchaser  and,  while  standing  on  a  rug,  is  hanging  it,  probably 
by  a  cord  and  hook  attached  to  the  moulding  of  the  room.  It  cannot  be  said 
that  he  is  decorating  within  this  group.  The  statutory  intent  may  be 
gathered  by  considering  the  other  employments  mentioned  in  the  group,  such 
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as  stone  cutting;  marble  works;  manufacture  of  artificial  stone;  steel  build- 
ing and  bridge  construction;  installation  of  elevators,  and  the  like.  And  so 
far  as  relates  to  buildings,  we  have  brick-laying,  tile-laying,  mason  work, 
stone-setting,  concrete  work,  plastering,  manufacture  of  concrete  blocks, 
structural  carpentry,  painting,  decorating  or  renovating  and  sheet  metal 
work.  The  hanging  of  the  picture  was  a  mere  incident  to  the  sale,  and  by 
hanging  it  the  retail  art  dealer  whose  business  is  not  hazardous  did  not 
become  a  "  decorator  "  whose  business  is  hazardous. 

The  recent  amendment  in  1916  to  this  group  has  inserted  after  the  word 
''  painting,"  and  before  the  word  "  decorating,"  the  words  ''  papering,  picture 
hanging,  glaaing."  We  may  fairly  infer  that  this  amendment  made  certain 
employments  hazardous  which  were  not  hazardous  before  the  amendment, 
and  that  the  Legislature  considered,  in  making  the  amendment,  that  picture 
hanging  was  not  theretofore  embraced  in  the  group.  It  is  not  clear  that 
this  employee,  who  was  merely  hanging  a  picture  which  had  been  sold  by  the 
employer,  the  hanging  being  a  mere  incident  of  the  sale,  would  come  within 
the  group  as  amended.    That  question  need  not  be  considered. 

It  follows,  therefore,  that  Grasell  was  not  an  employee  within  the  meaning 
of  subdivision  4  of  section  3  of  the  Workmen's  Compensation  Law,  and  is  not 
entitled  to  the  benefit  of  the  provisions  of  the  law.  The  determination  should, 
therefore,  be  reversed  and  the  claim  dismissed. 

All  concurred.    Award  reversed  and  claim  dismissed. 

(4)  Plumbing. —  The  Commissioii  has  awarded  compensation 
to  an  apartment  house  superintendent  injured  while  tightening  a 
radiator  valve:  Unger  v.  Supreme  Realty  Co.,  S.  D.  R.,  vol  9, 
p.  343,  June  ^8,  1916. 

(5)  Heating  engineering,  installation  and  covering  of  pipes  or 
boilers. —  The  effect  of  the  following  decision  relative  to  an  apart- 
ment house  superintendent  appears,  so  far  as  hazardous  employ- 
ment is  concerned,  to  be  nullified  by  the  amendments  to  group  42 
cited  in  its  context. 

Kammee  v.  Hawk,  221  N.  Y.  378,  Oct.  16,  1917. 
Okaite,  J.:  Edith  A.  Hawk  was  the  owner  of  an  apartment  house  at  No. 
150  West  Eightieth  street,  borough  of  Manhattan,  New  York  city.  The 
claimant  was  superintendent  and  general  repairman  of  the  building.  His 
duties  were  to  make  such  general  carpentering  and  plumbing  repairs  as  he 
was  able  to  make  and  to  operate  the  boilers  which  supplied  the  steam  heat 
to  the  premises.  The  owner  operated  this  steam  heating  plant  for  profit 
included  in  the  rents  paid  by  the  tenants.  On  January  19,  1916,  Kammer 
went  into  the  storeroom  in  the  basement  to  obtain  a  radiator  to  be  put  in  an 
apartment  for  one  of  the  tenants  who  had  complained  that  the  apartment  was 
cold.  His  purpoEe  was  to  get  the  radiator  and  to  connect  it  up  with  the 
heating  apparatus  so  that  the  apartment  might  thereby  be  supplied  with 
heat.  In  lifting  the  radiator  from  a  lot  of  other  radiators  located  in  the 
storeroom,  the  radiator  tumbled  over  and  fell  upon  his  right  great  toe  crush- 
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ing  the  same.  For  this  injury  he  has  been  awarded  compensation  by  the 
State  Industrial  Commission  and  the  Appellate  Division  has  affirmed  the 
award. 

Was  the  employee  at  the  time  of  injury  engaged  in  any  employment  or 
work  covered  by  the  Compensation  LawT 

Group  42  of  section  2,  as  it  existed  in  January,  1016  (Cons.  Laws,  ch.  67; 
L.  1914,  ch.  41)  specified  "plumbing,  sanitary  or  heating  engineering;  instal- 
lation and  covering  of  pipes  or  boilers."  The  lifting  of  a  radiator  to  connect 
it  up  for  heating  purposes  was  not  heating  engineering  nor  the  installation 
and  covering  of  pipes  or  boilers.  That  such  work  was  not  incluVied  within 
these  terms  is  evident  from  the  amendment  to  the  law  passed  subsequently 
and  in  the  same  year.  (L.  1916,  ch.  622.)  Group  42  was  amended  so  as  to 
read  "plumbing,  sanitary  lighting  or  heating  installation  or  repair;"  and  the 
word  ''engineering"  was  dropped.  So,  too,  group  22  was  amended  by  the 
same  act  to  include  "  heating  and  lighting."  The  words  "  maintenanbe  and 
care  of  buildings  "  were  not  added  to  group  42  until  1917.     (L.  1917,  ch.  705.) 

The  claimant  cannot  recover  for  reasons  similar  to  those  expressed  in 
Matter  of  Schmidt  v.  Berger  (221  N.  Y.  26.) 

The  order  of  the  Appellate  'IMvision  should  be  reversed  and  the  claim  dis- 
missed, with  costs  in  this  court  and  in  the  Appellate  Division  to  the  appe- 
lant s  against  the  State  Industrial  Commission. 

HisoocK,  Ch.  J.,  Chase,  Collin,  Hogan,  Cajbdozo  and  McLaughlin,  JJ.. 
concur.    Order  reversed,  etc. 

(6)  Junk  dealers. — A  general  worker  for  a  dealer  in  second- 
hand bottles  having  been  hurt  by  a  fall,  the  Commission  held  thsC 
the  employer  was  a  "junk  dealer  in  respect  to  bottles  and  stor- 
age." The  Appellate  Division  reversed  the  award  and  dismissed 
the  claim.  In  his  dissenting  opinion  reproduced  above,  page  68, 
Justice  Kellogg  says:  "Ordinarily  the  buying  of  second-hand 
bottles  is  not  in  itself  dealing  in  junk  as  that  word  is  generally 
understood,  but  the  men  whose  business  it  is  to  go  upon  the  public 
dumps  of  the  city  of  New  York,  overhauling  the  junk  and  refuse 
there  and  picking  out  and  removing  bottles  therefrom,  are  evi- 
dently exposed  to  the  risks  and  dangers  incident  to  the  employ- 
ment embraced  within  group  42 :"  Kronberger  v.  Harlem  Bottle 
Co.,  181  App.  Div.  900,  November  14,  1917. 

Group  44.  State  prison  employees. —  A  physician  at  Danne- 
mora  State  prison,  Dr.  North,  turned  out  upon  the  sounding  of 
an  alarm  of  escaping  convicts.  An  escaping  prisoner  killed  him. 
It  was  the  duty  of  all  prison  attachees  to  assist  in  the  recapture. 
The  question  whether  Dr.  North  should  be  classed  as  a  prison 
guard  with  reference  to  compensation  of  his  dependents  has  been 
submitted  to  the  counsel  of  the  Commission:    Bui:,  vol.  3,  p.  114. 
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D.  Elective  compensation  plan. —  The  concluding  part  of 
Workmen's  Compensation  Law,  §  2,  provides  a  plan  by  which  an 
employer  and  employee,  not  otherwise  subject,  may  voluntarily 
and  jointly  avail  themselves  of  the  Compensation  Law's  pro- 
visions. Workmen's  Compensation  Law,  §  54,  subd.  6,  per- 
mits an  insurance  carrier  to  issue  policies,  "  including  with 
employees,  employers  who  perform  labor  incidental  to  their  occu- 
pations," and  gives  to  an  employer  so  insured  all  the  rights  and 
remedies  of  an  employea  These  provisions  became  effective  June 
1,  1916.  In  the  case  of  an  accident  occurring  March  29,  1917, 
the  injured  claimant  was  a  stockholder  and  oflScer  of  the  employ- 
ing firm.  The  company,  by  election  under  the  concluding  part 
of  §  2,  had  brought  all  of  its  employees  under  the  law.  It  had 
included  the  claimant  in  its  application  for  the  purpose  of  fixing 
the  premium  and  had  paid  the  premium  upon  such  basis.  The 
Commission  at  first  disallowed,  and  then  allowed,  compensation. 
The  Appellate  Division,  in  reply  to  a  certified  question,  decided 
upon  authority  of  Bourne  v.  Bovme  Co.,  below,  page  189,  and  with- 
out opinion,  that  the  claimant  was  not  an  employee:  Shaalow  v. 
Sharlow  Bros.  Co.,  —  App.  Div.  — ,  December  28,  1917.  In 
arguing  the  case  the  Attomey-Oeneral  cited  §  54,  subd.  6,  as 
applying.  The  insurance  carrier  claimed,  however,  that  §  54, 
subd.  6,  clearly  provides  for  a  special  form  of  policy,  that  the 
Commission  had  not  found  that  the  policy  had  been  issued  in 
accordance  with  such  subdivision,  that  there  was  no  proof  of  such 
issue,  and  that  such  subdivision  was  intended  to  cover  employers, 
not  executive  officers. 

E.  Incidentalness  of  injuries. —  The  coverage  of  accidents-  is 
most  frequently  challenged  on  the  ground  of  incidentalness.  The 
phrase  "  arising  out  of "  figures  continually  in  rulings  and 
decisions.  The  circumstances  of  cases  involving  incidentalness 
are  various.  Most  cases  can  be  classified  imder  one  or  another 
of  such  of  the  heads  following  as  "  One  occupation  incidental  to 
another,"  "  Subsidiary  or  adjunctive  work,"  "  Coming  to  or  leav- 
ing work,"  "  Unintentional  injury  by  another,"  and  "Assault  by 
another."  Other  and  rarer  cases,  arising  from  time  to  time, 
present  new  points,  as  indicated  by  the  titles,  "  Injury  consists 
in   poisoning "   and   "  Swimming  as  diversion  from  work,"   in 
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Bulletin  81,  op  by  the  titles,  "Procuring  a  newspaper"  and 
'^  Falling  asleep,"  in  this  BulletiiL  Questions  of  incidentalness 
are  considered  in  Bulletin  81,  pages  82-100,  141-163,  182-221. 
Cases  of  incidentalness  presented  here  fall  under  the  twenty-four 
subheads  following: 

1.  One  occupaiion  incidental  to  another. — ^A  ruling  which  holds 
that  foremanship  of  a  livery  stable  is  incidental  to  operation  of 
its  vehicles,  has  been  affirmed  by  the  Court  of  Appeals  without 
opinion  since  notice  of  the  case  in  Bulletin  81 :  Leslie  v.  O'Con- 
nor  £  Richman,  220  N.  Y.  Rep.  672,  March  20,  1917.  The 
similar  case  of  a  taxicab  starter  injured  by  slipping  on  a  hotel 
mat  has  been  unanimously  affirmed  by  the  Appellate  Division 
without  opinion:  David  v.  Town  Taxi  Co,,  S.  D.  R,  vol.  7, 
p.  464,  March  2,  1916;  175  App.  Div.  958,  November  15,  1916. 
The  Appellate  Division  has  also  affirmed  awards  to  the  depend- 
ents of  a  porter  and  watchman  killed  after  hours  at  night  in  an 
unwitnessed  elevator  accident  while  cleaning  up  the  workroom 
floor  of  liis  employer  who  repaired  garments  in  connection  with 
their  sale,  Mattura  v.  Price  &  Co.,  S.  D.  R.,  vol.  11,  p.  635,. 
December  26,  1916;  179  App.  Div.  952,  July  3,  1917;  and  to  the 
dependents  of  a  salesman  and  demonstrator  of  chemicals  killed  by 
explosion  of  an  ammonia  tank  while  in  the  plant  of  a  prospective 
customer,  Cain  v.  United  Breeders  Co.,  Death  File,  No.  21072, 
July  18,  1917;  181  App.  Div.  — ,  December  28, 1917.*  The  death 
of  the  porter  occurred  before  the  amendment  to  the  compensation 
law  making  elevator  accidents  compensatable ;  the  explosion  of 
the  ammonia  tank  had  nothing  to  do  with  any  material  that  the 
salesman  had  sold  or  was  demonstrating.  In  both  cases  the 
affirmation  was  un'animous  and  without  opinion.  The  Attorney- 
General  cited  Benton  v.  Frazier,  Bulletin  81,  page  193,  in  his 
brief  in  the  Cain  case.  Incidental  occupations  have  been  con- 
sidered in  Bulletin  81,  pages  141-153,  182-184. 

Three  classes  of  employees,  watchmen,  casual  or  temporary  em- 
ployees repairing  buildings,  installing  machinery,  etc.,  and  sales- 
men or  other  outside  employees  are  conspicuous  instances  of  inci- 
dental occupation.  They  have  been  receiving  special  attention  in 
the  courts. 

(1)  Watchmen. — The  United  States  Supreme  Court  has  af- 
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firmed  an  award  of  the  New  York  State  Industrial  Commission 
to  the  dependents  of  a  watchman  of  new  railroad  construction 
materials  who  was  run  down  at  night  by  a  train :  New  York  Cen- 
tral B.  R.  Co.  V.  White,  above,  page  11. 

Award  was  denied  by  the  Appellate  Division,  November  15, 
1916,  to  the  widow  of  a  watchman  whose  employer's  business  was 
subcontracting  men  to  watch  cargoes.  Such  business  of  furnish- 
ing watchmen,  the  court  said,  was  not  included  in  the  compensa- 
tion law's  list  of  hazardous  employments.  But  the  court,  going 
further,  intimated  that  a  watchman  employed  by  an  employer 
whose  business  was  included  in  the  compensation  law's  list,  for 
example,  a  stevedoring  company,  if  his  work  was  solely  that  of 
watching,  was  not  under  the  compensation  law's  protection.  The 
Appellate  Division's  decision  in  Aylesworth  v.  Phoenix  Cheese  Co. 
was  held  pertinent.  The  text  of  the  opinion  has  been  presented 
above,  page  57. 

On  November  22,  1916,  a  week  after  its  decision  in  the  Oberg 
case,  the  Appellate  Division  passed  upon  the  case  of  a  watchman 
injured  in  the  employ  of  an  employer  whose  business  was  included 
in  the  compensation  law's  list  of  hazardous  employments.  This 
watchman  was  killed  by  a  fall  over  a  stair  railing  on  the  premises 
of  his  employer,  a  corporation  engaged  in  the  bakery  business. 
The  accident  happened  at  night  when  the  plant  was  not  in  oper- 
ation. The  court  intimated  that  an  accident  to  a  watchman 
might  be  corapensatable  if  the  watchman's  work  exposed  him  to  the 
dangers  of  the  hazardous  employment  but  noted  that  the  watchman 
in  this  instance  was  not  so  exposed  because  the  plant  was  idle.  It 
cited  the  Oberg  opinion  in  support  of  its  reversal  of  the  award  and 
held  that  the  earlier  decisions  of  the  Appellate  Division  and  the 
Court  of  Appeals  in  Sorge  v.  AJdebaran  Co.,  did  not  govern.  In 
these  decisions  the  courts  had  affirmed  without  opinion  an  award, 
S.  D.  R,  vol.  3,  p.  390,  to  the  dependents  of  the  watchman  of  a 
building  construction  company  who  had  been  killed  by  a  similar 
fall  at  night  while  his  employer's  work  was  not  in  progress.  Jus- 
tice Kellogg  dissented  from  the  opinion.  The  majority  opinion 
and  the  dissenting  opinion  are  as  follows: 

FOGAKTY  V.  National  Biscuit  CJo.,  175  App.  Div.  729,  Nov.  22,  1916. 
OocHRAins,  J.:     William  Fogarty,  the  employee,  received  injuries  which 
resulted  in  his  death.     He  was  a  night  watchman  of  the  National  Biscuit 
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Company,  a  corporation  engaged  in  the  bakery  business  in  the  city  of  New 
York.  The  Commission  has  found  that  about  midnight  of  October  3,  1916, 
while  Fogarty  "was  on  the  fifth  or  sixth  floor  of  the  building  making  his 
roimds,  he  started  to  go  down  a  spiral  stairway  to  a  floor  below  and  acci- 
dently  fell  over  the  rail  of  the  stairway  and  down  the  well  to  the  floor  at  the 
basemeat/'  and  so  met  his  death.  The  plant  was  not  operated  at  night  and 
was  not  in  operation  at  the  time  of  the  accident.  The  bakery  business  in 
which  the  employer  was  engaged  is  one  of  the  hazardous  employments  enu- 
merated in  section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
chap.  67;  -Laws  of  1914,  chap.  41),  and  falls  within  group  34  of  that  section. 
But  it  does  not  follow  that  because  an  employee  is  in  the  service  of  an 
employer  conducting  a  hazardous  employment  the  former  is  necessarily 
entitled  to  compensation  for  an  injury  received.  There  must  be  some  relation 
between  the  hazardous  employment  and  the  accident.  The  duties  of  this  night 
watchman  differed  in  no  respect  from  the  duties  of  many  other  night  watch- 
men in  buildings  where  non-hazardous  employments  are  conducted.  It  would 
be  an  anomalous  feature  of  the  law  if  compensation  were  given  to  a  night 
watchman  in  a  building  merely  because  a  hazardous  employment  was  therein 
conducted  in  the  day  time  although  not  at  night  when  the  accident  occurred, 
and  denied  to  another  night  watchman  doing  precisely  the  same  duties  in 
the  same  or  another  building  where  a  hazardous  employment  was  not  con- 
ducted. The  test  should  be  whether  the  watchman  was  exposed  to  the  dangers 
of  the  hazardous  employment.  In  the  present  case  he  was  not  so  exposed  and 
could  not  be  because  the  business  was  idle.  The  hazards  of  the  bakery  busi- 
ness do  not  enter  the  case.  The  deceased  did  not  fall  down  stairs  because 
of  the  bakery  business  or  because  of  any  act  or  circumstance  incidental 
thereto.  His  accident  would  have  occurred  regardless  of  the  nature  of  the 
business. 

In  Oherg  v.  McRoherts  d  Co,  { 175  App.  Div.  1 ) ,  decided  at  this  term,  Mr. 
Justice  Woodward  aptly  says:  "  It  is  not  only  necessary  that  the  employer 
should  be  engaged  in  a  hazardous  occupattion,  but  the  employee  must  be 
'engaged  in  a  hazardous  employment  in  the  service  of  an  employer  carrying 
on  or  conducting  the  same'  (section  3,  subd.  4),  and  surely  there  is  nothing 
in  the  statute  which  attempts  to  make  the  position  of  a  watchman  a  hazardous 
employment."  In  the  present  instance,  although  the  employer  was  carrying 
on  or  conducting  the  bakery  business,  the  employee  was  not  "engaged  in  a 
hazardous  employment "  within  the  meaning  of  the  statute.  The  position  of 
night  watchman  is  not  a  hazardous  employment,  and  while  performing  the 
duties  of  that  position  Fogarty  was  not  exposed  to  the  dangers  of  the  bakery 
business  which  is  a  hazardous  employment.  lie  was  simply  at  the  time  of 
the  accident  acting  as  a  night  watchman  and  was  in  the  performance  of  no 
other  duties. 

The  fact  that  the  accident  took  place  on  the  plant  of  the  employer  is  of  no 
significance  if  the  plant  is  idle  and  the  hazards  of  the  business  do  not  for 
that  reason  exist.  Fogarty  was  not  engaged  at  the  time  of  his  death  in  a 
hazardous  employment  simply  because  the  business  constituting  such  hazardous 
employment  was  not  in  operation.  It  can  make  no  difference  that  such  opera- 
tion was  suspended  for  a  night  at  a  time  or  for  months  at  a  time,  because 
during  such  suspension  the  hazards  of  the  business  were  likewise  suspended. 

Reliance  is  placed  on  the  case  of  Sorge  v.  Aldeharan  Co.   (3  State  Dept. 
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Rep.  Off.  390),  affirmed  by  Uds  court  and  the  Court  of  Appeals  without 
opinion  (171  App.  IHv.  969;  21B  N.  Y.  e36).  In  that  case,  however,  the 
employer  was  engaged  in  the  general  contracting  and  building  business  and 
was  constructing  the  building  where  Sorge  as  a  night  watchman  fell  and 
received  his  injuries.  The  c(Histruction  of  the  building  itself  is  made  a 
hazardous  employment  and  is  included  in  group  42  of  section  2  of  the  law. 
It  was  this  construction  work  of  which  Sorge  was  watchman  and  he  fell  from 
a  board  temporarily  located,  receiving  injuries  which  caused  his  death.  A 
mere  statement  of  the  facts  shows  a  clear  distinction  between  that  case  and 
this.  Sorge  was  directly  exposed  to  the  hazards  of  the  business  the  same 
as  the  other  employees  and  was  injured  as  a  result  thereof.  The  hazards  in 
that  case  were  inherent  in  the  building  itself.  It  was  the  construction  work 
which  constituted  the  hazard  and  tiiat  construction  work  Sorge  was  watching 
and  the  incompleteness  and  unfinished  condition  of  the  building  and  dangers 
arising  therefrom  were  the  direct  cause  of  the  accident.  The  award  should 
be  reversed  and  the  claim  dismissed.  All  concurred,  except  E^elumx},  P.  J., 
who  dissented  in  memorandum. 
Kkllogg,  p.  J.  (dissenting) : 

The  Workmen's  Compensation  Law  provides  compensation  for  "  employees  " 
engaged  in  any  of  the  forty-two  groups  mentioned  in  section  2  of  that  law. 
"  Employee,"  as  defined  by  subdivision  4  of  section*^  3,  means  "A  person  who 
is  engaged  in  a  hazardous  employment  in  the  service  of  an  employer  carrying 
on  or  conducting  the  same  upon  the  premises  or  at  the  plant,  or  in  the 
course  of  his  employment  away  from  the  plant  of  his  employer.''  The  com- 
pensation is  made  by  a  system  of  insurance,  in  which  the  premiums  are 
based  upon  the  payroll  of  the  employer.  Evidently  this  night  watchman  was 
upon  the  payroll,  and  the  premium  was  based  in  part  upon  the  compensation 
he  received.  He  was  employed  in  the  plant  by  an  employer  whose  principal 
business  was  that  of  carrying  on  and  conducting  a  hazardous  employment 
and  was  injured  therein.  Although  the  bakery  was  not  running  at  the  time 
it  seems  clear  that  the  night  watchman  is  an  employee  in  a  hazardous  employ- 
ment within  the  meaning  of  the  law.  In  Barge  T.  Aldebcuran  Co.  ( 171  App. 
Div.  959)  we  held  that  the  night  watchman  upon  a  construction  work  was 
within  the  act,  although  no  work  was  being  done  about  the  plant  at  the  time. 
The  Court  of  Appeals  affirmed  that  judgment  (218  N.  Y.  636).  Upon  the 
authority  of  that  case,  as  well  as  upon  principle,  the  award  should  be  affirmed. 
Award  reversed  and  claim  dismissed. 

Upwards  of  a  month  after  its  decision  in  the  Fogarty  case,  the 
Appellate  Division  reversed  an  award  to  the  widow  of  a  watchman 
killed  in  the  employ  of  an  employer  whose  business  was  included 
in  the  compensation  law's  list  of  hazardous  employments  and  was 
presumably  in  active  operation  at  the  time  of  the  accident  This 
watchman  was  overcome  in  the  afternoon  by  gas  escaping  in  his 
employer's  business  office.  The  court  cited  the  Newman,  Bargey, 
Brown  and  Mandel  decisions  in  support  of  its  reversal.  The  texts 
of  these  decisions  are  to  be  found  in  Bulletin  81.  Justice  Kellogg, 
again  dissenting,  distinguished  the  cited  cases  from  the  case  in 
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hand  and  also  held  that  the  majority's  opinion  was  inconsistent 
with  its  opinion  in  the  Fogarty  casa  The  texts  of  the  majority 
and  minority  opinions  are  as  follows : 

Kiaoft  T.  CoiraouDATBD  Tklbqeaph  k  E.  S.  Co.,  176  App.  IMv.  84,  Dec.  28, 

1916. 

Lton,  J.:  John  Kehoe,  deceased,  the  hueband  of  the  claimant,  was  employed 
by  the  Consolidated  Telegraph  and  Mectrical  Subway  Company,  a  corporation 
engaged  in  the  business  of  constructing  electrical  conduits,  as  a  watchman 
at  its  atore  yard  in  the  city  of  New  York.  His  duties  were  to  sweep  and 
mop  out  the  office  ^oid  to  keep  the  drivers  in  the  employ  of  the  company 
out  of  the  toolhouse.  No  pipes  were  laid  or  repaired  there,  and  the  tools 
were  not  used  there.  The  yard  waa  also  used  for  the  storage  of  tools  and 
of  materials,  both  of  which  were  taken  out  and  used  on  the  work  elsewhere, 
in  connection  with  which  the  deceased  had  no  duty  to  perform. 

On  the  afternoon  of  April  30,  1916,  he  was  fotmd  dead  in  the  office.  An 
examination  of  the  premises  disclosed  gas  escaping  from  the  disconnected 
supply  pipe  leading  to  the  gas  heater,  and  that  his  death  occurred  from  gas 
poisoning.  The  Commission  awarded  compensation  to  the  widow  of  the 
deceased,  and  also  an  allowance  for  funeral  expenses.  From  such  award 
the  employer  appeals. 

We  think  the  award  should  not  have  been  made.  Concededly,  the  business 
which  the  employer  was  carrying  on  was  a  hazardous  one  within  the  Work- 
men's Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41). 
However,  the  deceased  was  employed  simply  as  a  watchman  at  the  tools 
and  materials  storage  plant  where  none  of  the  business  of  the  employer 
was  being  carried  on,  and  he  was  in  no  way  exposed  to  the  hazards  of  the 
employer's  business.  He  was  not  an  ''employee''  within  the  contemplation 
of  the  Workmen's  Compensation  Law.  Section  3,  subdivision  4,  defines  an 
"employee"  as  a  person  who  is  engaged  in  a  hazardous  employment.  This 
the  deceased  was  not,  and  hence  the  claimant  was  not'  entitled  to  the  award. 
{Matter  of  Netoman  v.  Newman,  218  N.  Y.  325;  Matter .  of  Bargey  v. 
Masaaro  Macaroni  Co,,  Id.  411;  Brown  v.  Richmond  Light  d  Railroad  Co,, 
173  App.  Div.  432;  Mandel  v.  Bteinhwrdt  d  Bro,,  Inc.,  Id.  515.) 

The  award  should,  therefore,  be  reversed.  All  concurred,  except 
Kellooo,  p.  J.,  who  dissented  in  a  memorandum  in  which  Howard,  J., 
eoneorred. 

Kjoxogo,  p.  J.,  (dissenting) : 

The  defendant  was  engaged  in  a  hazardous  employment  and  the  deceased 
employee  was  a  watchman  at  its  plant.  We  held  in  Borge  v.  Aldeharan 
Co,,  (171  App.  JMv.  959;  155  N.  Y.  Supp.  1142;  affd.,  218  N.  Y.  636)  that 
a  night  watchman  was  within  the  act.  In  Fogarty  v.  National  Biscuit  Co. 
(175  App.  Div.  729),  we  held,  by  a  divided  court,  that  a  night  watchman 
who  was  going  his  rounds  through  the  plant  at  a  time  when  the  plant 
was  not  in  operation,  was  not  within  the  protection  of  the  act.  We  stand, 
therefore,  as  holding  that  a  watchman  is  within  the  act  unless  it  appears 
that  the  plant  was  shut  down  at  the  time  of  the  injury.  There  is  nothing 
in  the  findings  or  evidence  showing  whether  or  not  the  plant  was  shut 
down.    The  claim  is  presumed  to  come  within  the  act  in  the  absence  of 
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substantial  evidence  to  the  contrary.  There  being  no  evidence  to  the  con- 
trary, we  conclude  tliat  the  plant  was  not  shut  down  and  that  the  claim  falls 
within  the  principle  of  the  Sorge  case. 

The  cases  cited  in  the  prevailing  opinion  are  not  to  the  contrary.  In 
the  Newman  case  the  employer's  business  was  not  hazardous.  The  employee 
was  delivering  meat  during  the  day  time  with  a  wagon;  after  having  put 
up  his  horse,  while  doing  an  errand,  he  carried  a  piece  of  meat  to  a  customer 
in  the  evening,  and  while  doing  so  was  injured.  It  was  held  that  he  was 
not  engaged  in  the  hazardous  employment  of  operating  a  vehicle  at  the 
time  of  the  injury. 

In  the  Bargey  case  the  employer  was  engaged  in  a  hazardous  business, 
but  Bargey,  a  carpenter,  was  not  an  employee  in  that  business.  He  was 
called  to  the  factory  to  make  some  necessary  repairs,  and  it  was  held  that 
he  was  not  engaged  in  the  macaroni  business. 

In  the  Broum  case  the  claimant  was  a  process  server  in  connection  with 
the  law  department  of  the  railroad  company,  and  it  was  held  that  he  was 
not  in  the  employment  of  operating  a  railroad. 

In  the  Mandel  case  the  employer  was  a  manufacturer  of  leather  and  other 
fabric  novelties  in  New  York  city,  a  hazardous  employment,  and  the  claim- 
ant, a  salesman,  was  injured  in  a  public  bus  near  White  Plains.  It  was 
held  that  he  was  not  engaged  in  a  hazardous  employment  at  the  time  of 
the  injury. 

Here  a  watchman  is  a  necessary  employee  in  carrying  on  the  defendant's 
work,  and  he  met  his  death  at  the  plant  while  performing  the  work  there 
for  which  he  was  employed.  By  subdivision  4  of  section  3  of  the  Workmen's 
Compensation  Law,  the  word  ''employee"  means  a  person  engaged  in  a 
hazardous  employment  or  in  the  service  of  an  employer  whose  principal  busi- 
ness is  that  of  carrying  on  or  conducting  such  an  employment.  I  favor  an 
affirmance  of  the  award.  Howabd,  J.,  concurred.  Award  reversed  and  claim 
dismissed. 

On  the  same  day  that  it  reversed  the  award  to  the  watchman  in 
the  Kehoe  case,  the  Appellate  Division  unanimously  affirmed 
awards  to  three  other  watchmen.  In  one  of  these,  the  unwitnessed 
drowning  of  a  night  watchman  on  New  York  city  piers,  the  affirm- 
ation was  without  opinion:  Riedel  v.  Mallory  Steamship  Co., 
BuL,  vol.  2,  pp.  20  (cover),  27 ;  S.  D.  R,  vol.  10,  p.  601,  Sept.  29, 
1916;  176  App.  Div.  923,  Dec.  28,  1916.  In  another,  the  award 
was  sustained  on  the  presumption  that  the  plant  was  in  operation 
and  on  the  ground  that  the  case  was  similar  to  Larsen  v.  Paine 
Drug  Co.,  Bulletin  81,  pages  187-190.  The  court's  opinion  was 
as  follows : 

KoBTSA  V.  Adams,  176  App.  Div.  43,  Dec.  28,  1916. 
CocHRAinc,  J.:  The  employer  was  engaged  in  the  business  of  manufactur- 
ing desks  and  furniture  with  a  plant  and  place  of  business  at  Herkimer, 
N.   Y.     The   claimant   was   a  night   watchman.     While   working   in   that 
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capacity  ior  hia  Baid  employer  at  the  manufacturing  plant  and  about  eleven 
o'clock  in  the  evening  a  severe  storm  arose.  The  claimant  was  closing  a 
window  because  of  the  storm  and  while  doing  so  a  gust  of  wind  blew  some 
substance  from  the  outside  of  the  building  into  his  left  eye,  causing  an 
injury  which  resulted  in  its  removal.  The  Commission  has  found  that 
such  injury  arose  out  of  and  in  the  course  of  his  employment  and  has  made 
him  an  award  accordingly.  The  business  of  manufacturing  furniture  is 
included  in  group  16  of  section  2  of  the  Workmen's  Ck>mpensation  Law 
(Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41)  as  one  of  the  hazardous 
employments  there  enumerated. 

In  Fogarty  v.  National  Biscuit  Co.  (175  App.  Div.  729),  decided  by 
this  court  at  its  last  term,  it  was  held  that  a  night  watchman  was  not 
entitled  to  compensation.  But  in  that  case  it  was  found  as  a  fact  by  the 
ConunisBion  that  the  plant  was  not  in  operation  at  the  time  of  the  accident. 
Hie  night  watchman  was,  therefore,  not  exposed  at  the  time  of  his  injury 
to  the  hazards  of  the  business.  In  this  case  there  is  no  finding  on  that 
question  and  the  evidence  leaves  it  uncertain  as  to  whether  or  not  the 
business  was  in  operation  at  the  time  of  the  accident.  The  claimant  states 
that  he  does  not  remember.  The  presumption  is  that  the  claim  comes 
within  the  provisions  of  the  law  (t  21).  The  burden  of  proof  rested  on 
the  employer  and  insurance  carrier  to  show  that  the  plant  was  not  in 
operation.  This  was  a  very  light  burden  for  them  to  bear  in  this  particular 
instance  but  they  offered  no  evidence  whatever  on  the  question. 

Assuming  as  we  must,  therefore,  that  the  business  was  in  operation,  we 
have  a  case  where  the  claimant  was  exposed  to  the  hazards  of  that  business 
at  the  time  of  his  accident,  and  it  is  immaterial  in  such  a  case  that  the 
particular  act  which  he  was  performing  when  he  received  his  injury  was 
not  an  act  peculiar  to  the  process  of  the  business  which  was  being  con- 
ducted. To  such  a  situation  the  case  of  Matter  of  La/raen  v.  Pavne  Drug 
Company  (218  N.  Y.  252)  applies,  where  it  was  held  that  if  an  employee 
is  injured  while  performing  an  act  fairly  incidental  to  the  prosecution  of 
a  business  and  appropriate  in  carrying  it  forward,  he  is  not  to  be  barred 
from  recovery  because  such  act  is  not  a  step  wholly  within  the  precise 
and  characteristic  process  or  operation  of  the  hazardous  business. 

The  award  should  be  affirmed.  Award  unanimously  affirmed,  Kxllogg,  P.  J., 
concurring  in  result. 

In  the  third  case,  the  watchman  was  found  to  have  been  perform- 
ing additional  duties  of  firing  a  boiler  and  keeping  vats  supplied 
with  glue.    The  court's  opinion  was  as  follows : 

Hellman  v.  Manning  Sandpapes  Co.,  176  App.  Div.  127,  Dec.  28,  1916. 

Lton,  J.:  The  claimant's  employer  was  engaged  in  the  manufacture  of 
aand  paper,  which  was  a  hazardous  employment.  The  claimant  was  employed 
as  a  night  man  at  the  manufacturing  plant.  His  duties  were  to  watch  the 
premises  against  the  danger  of  fire,  and  to  protect  them  against  the  com- 
mission of  depredations,  to  keep  the  furnaces  under  the  boiler  supplied  with 
coal,  and  to  pour  glue  into  vats.  In  the  evening  of  August  1,  1915,  while 
standing  upon  the  front  platform  of  the  employer's  plant,  two  men  came 
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thereon.  Upon  being  aaked  by  the  claimant  what  they  wanted,  they  said, 
"  Nothing/'  but  thereupon  assaulted  the  claimant,  took  a  small  sum  of 
money  f]?om  his  pocket  and  while  the  struggle  was  going  on  between  the 
claimant  and  one  of  the  men,  the  other  entered  the  factory  and  stole  the 
claimant's  dinner  pail.  In  the  struggle  the  claimant  was  thrown  down 
the  steps  of  the  platform  and  sustained  the  injuries  for  which  the  award 
complained  of  was  made. 

The  employer  reported  that  the  claimant  was  injured  in  the  course  of 
his  employment.  Two  at  least  of  the  claimant's  duties,  those  of  firing  the 
boiler  and  keeping  the  vats  supplied  with  glue,  were  directly  connected  with 
carrying  on  the  employer's  •  business.  The  claimant  was  engaged  in  a 
hazardous  employment  in  the  service  of  an  employer  carrying  on  and  con- 
ducting the  same  upon  the  premises,  hence  he  was  an  employee  within  the 
meaning  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap  67  [Laws 
of  1914,  chap.  41],  §  3,  subd.  4),  and  entitled  to  compensation  for  accidental 
injuries  arising  out  of  and  in  the  course  of  his  employment.  He  was  injured 
at  his  employer's  plant  while  endeavoring  to  protect  it  from  depredation  by 
violence  which  he  encountered  as  an  incident  of  his  occupation. 

I  think  the  award  should  be  affirmed.    Award  unanimously  affirmed. 

The  status  of  watchmen  has  been  finally  determined  by  decision 
of  the  Ck)urt  of  Appeals  overruling  the  decision  of  the  Appellate 
Division  in  the  Fogarty  case,  above,  pages  90'-92.  In  its  opinion 
the  Court  of  Appeals  ignores  the  distinction  of  the  Appellate  Divi- 
sion relative  to  operation  of  the  plant  at  the  time  of  the  accident, 
recurs  to  earlier  opinions  declarative  for  liberal  construction  of  the 
compensation  law  and  sustains  the  award  to  Fogarty's  widow  upon 
broad  ground  of  incidentalness.  Two  of  its  judges  dissented  with- 
out opinion.     The  text  of  the  decision  is  as  follows : 

FoGABTT  V.  National  Biscuit  Oo.,  221  N.  Y.  20,  May  8,  1917. 

HOGAN,  J.:  The  defendant  National  Buscuit  Company  is  engaged  in  the 
bakery  business,  designated  as  "  hazardous  "  under  the  Workmen's  Compensa- 
tion Law  (L.  1914,  ch.  41;  Cons.  Laws,  ch.  67),  section  2,  group  34. 

William  Fogarty  was  employed  by  the  biscuit  company  as  a  night  watch- 
man. As  such  his  principal  duty  was  to  patrol  the  buildings  every  hour, 
passing  through  every  department  and  ring  up  the  clocks,  thirty-five  in  number. 

October  2d,  1916,  soon  after  midnight,  the  body  of  Mr.  Fogarty  was  found 
at  the  bottom  of  the  well  under  the  stairway  in  one  of  the  byildings  of  the 
company.  Application  was  thereafter  made  by  his  widow  to  the  industrial  com- 
mission for  compensation  under  the  Workmen's  Compensation  Law,  and 
after  a  hearing  had  the  commission  made  an  award.  Upon  appeal 
therefrom  by  the  company  and  insurance  carrier,  the  Appellate  Division, 
by  a  divided  court,  held  in  effect  "The  position  of  night  watchman  is 
not  a  hazardous  employment  and  performing  the  duties  of  that  position, 
Fogarty  was  not  exposed  to  the  dangers  of  the  bakery  business  which  is 
a    hazardous   occupation,"   reversed    the    award    and    dismissed    the    claim. 
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Ilus  court  has  given  a  more  liberal  conetniction  to  the  Compensation  Iaw^ 
and  held  that  **  where  *  *  *  an  employee  is  injured  while  performing  an 
act  which  ia  fairly  incidental  to  the  prosecution  of  a  business  and  appropriate 
in  carrying  it  forward  and  providing  for  ita  needs,  he  or  his  dependents  are 
not  to  be  barred  from  recovery  because  such  act  is  not  a  step  wholly  embraced 
in  the  precise  and  characteristic  process  of  operation  which  has  been  made  the 
baaia  of  the  group  in  which  employment  is  claimed."  (Matter  of  Laraen  v. 
Paine  Drug  Co.,  21S  N.  Y.  252, 256. )  The  principle  haa  been  extended  to  cover 
injuries  to  night  watchmen.  (Matter  of  WhiU  v.  If.  Y.  C.  d  H.  R.  R.  R,  Co., 
216  N.  Y.  653;  affirmed  in  United  States  Supreme  Court,  243  U.  S.  188; 
Matter  of  Borge  v.  Aldebaran  Companff,  218  N.  Y.  636.)  The  deceased  was, 
therefore,  within  the  Compensation  Law. 

Counsel  for  respondent  urgee  that  the  award  made  waa  not  sustained  by 
testimony  establishing  that  the  death  of  Mr.  Fogarty  was  the  result  of  an 
accident  arising  out  of  and  in  the  course  of  his  employment;  that  there  were 
no  eye-witnesses  to  the  accident  and  the  stairs  and  handrail  thereon  were 
intact;  that  the  deceased  might  have  had  an  attack  of  vertigo  and  fallen 
downstairs  or  he  might  have  died  from  heart  disease. 

In  cases  before  the  industrial  conmiission  the  standard  prevailing  in  negli- 
gence actions  is  not  to  be  applied.  As  was  stated  in  Matter  of  Petrie  (216 
X.  Y.  336,  338) : 

The  Workmen**  Compensation  Law  was  adopted  in  deference  to  a  widespread 
beli^  and  demand  that  compensation  should  be  awarded  to  workmen  who  were 
Injured  and  disabled  temporarily  or  permanently  In  the  course  of  their  employment, 
even  though  sometimes  the  accident  might  occur  under  such  circumstances  as  would 
not  permit  a  recovery  in  an  ordinary  action  at  law.  The  underlying  thought  was 
that  such  a  system  of  compensation  would  be  in  the  Interest  of  the  general  welfare 
by  preventing  a  workman  from  being  deprived  of  means  of  support  as  the  result  of 
an  injury  received  in  the  course  of  his  employment.  The  statute  was  the  expression 
of  what  was  regarded  by  the  legislature  as  a  wise  public  policy  concerning  Injured 
employees. 

In  connection  with  the  language  above  quoted  certain  provisions  of  the 
Compensation  Law  are  material 

Section  68  provides :  Technical  rules  of  evidence  or  procedure  not  required. — The 
commission  or  a  commissioner  or  deputy  commissioner  in  making  an  investigation 
or  inquiry  or  conducting  a  hearing  shall  not  be  bound  by  common  law  or  statutory 
rales  of  evidence  or  by  technical  or  formal  rules  of  procedure,  except  as  provided 
by  this  chapter;  but  may  make  such  Investigation  or  inquiry  or  conduct  such 
bearing  In  such  manner  as  to  ascertain  the  sobetantlal  rights  of  the  partiea 

•Section  21  provides:  Presumptions.— In  any  proceeding  for  the  enforcement  of  a 
claim  for  compensation  under  this  chapter,  it  shall  be  presumed  in  the  absence  of 
■abstantlal  evidence  to  the  contrary :  1.  That  the  claim  comes  within  the  provisions 
of  this  chapter ;  2.  That  sufficient  notice  thereof  was  given ;  8.  That  the  injury  was 
not  occasioned  by  the  wilful  intention  of  the  injured  employee  to  bring  about  the 
injury  or  death  of  himself  or  of  another;  4.  That  the  injury  did  not  result  solely 
from  tbe  intoxication  of  the  injured  employee  while  on  duty. 

In  the  Borge  case,  as  in  the  case  at  bar,  there  were  no  eye  witnesses  to  the 
soeident.  The  body  of  Mr.  Fogarty  was  found  at  the  bottom  of  a  well  under 
a  stairway.  Sorge  was  found  imconscious  in  the  cellar  of  a  building,  or  as 
his  deelarations  testified  to  indicated,  he  had  fallen  upon  a  sidewalk. 

The  record  in  the  Borge  case  was  made  up  of  the  formal  proof  of  death  by 
the  widow,  the  first  report  of  injury  by  the  employer,  proof  of  death  by  the 
employer  and  the  form  entitled  "Proof  of  death  by  Eye-witness"  together 
with  the  coroner's  inquisition,  and  some  evidence  attached  to  the  same,  and 
the  evidtfice  of  a  hospital  physician,  all  of  which  tended  clearly  to  show  more 
or  less  apeculation  as  to  the  manner  in  which  Sorge  was  injured  and  some 
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conflict  as  to  the  cause  of  his  death,  together  with  declarations  made  by  him 
in  his  cooBcious  moments  as  to  the  manner  in  which  he  fell.  In  the  case  at 
bar  the  record  consists  of  the  same  form  of  notices  by  the  employer,  the  first 
notice,  the  second  notice,  the  verified  report  made  by  the  manager  of  the 
company,  the  evidence  of  the  superintendent  of  the  company.  The  claimant 
appeared  before  the  commission  and  was  inquired  of  with  reference  to  the 
nature  of  the  work  performed  by  her  huaband,  etc.  She  also  stated  what 
she  had  heard  of  the  manner  in  which  her  husband  was  injured.  The  proofs 
in  the  case  imder  consideration  were  fully  as  favorable  to  the  claimant  as 
the  proofs  in  the  Borge  case,  which  was  affirmed  by  this  court.  The  hearsay 
statement  of  the  claimant  was  not  broader  than  a  like  statement  in  the  Barge 
case,  and  is  not  affected  by  the  case  of  Matter  of  Oo/rroU  v.  Kn%ckerhw)ker 
Ice  Co.f  (218  N.  Y.  43d),  especially  as  no  substantial  evidence  was  offered  in 
this  case  to  overcome  the  presumption  of  fact  that  the  death  of  Mr.  Fogarty 
was  the  result  of  an  accident. 

It  is  imnecessary  to  call  attention  to  the  liberal  rule  prevailing  in  negli- 
gence actions  where  a  recovery  is  sought  when  death  has  resulted  and  eye- 
witnesses to  the  accident  cannot  be  produced.  Under  the  liberal  construction 
which  has  been  placed  upon  the  Compensation  Law  by  this  court  for  the  pur- 
pose of  carrying  into  effect  the  intention  of  the  legislature  in  the  enactment 
of  said  law,  we  concluded  that  there  was  evidence  in  the  record  presented  to 
the  commission  sufficient  to  justify  the  findings  made  by  the  commission. 

The  order  of  the  Appellate  Division  reversing  the  award  made  and  dis- 
missing the  claim  should  be  reversed,  with  costs  to  the  State  Industrial  Cknn- 
mission  in  the  Appellate  Division  and  this  court,  and  award  affirmed.  Chask, 
Gabdozo,  Pound  and  Andbews,  J.  J.,  concur;  HisoooK,  Oh.  J.,  and  MgO^ugh- 
LiN,  J.,  dissent.    Order  reversed,  etc. 

Subsequently  to  the  decision  of  the  Court  of  Appeals  in  the  Fo- 
garty case,  the  Appellate  Division  unanimously  affirmed  awards 
in  the  watchman  cases  of  Antonio  v.  Bodgers  &  Hagerty,  File  No. 
44342,  Mar.  8,  1917;  179  App.  Div.  950,  July  3,  1917;  Maitura 
V.  Price  &  Co.,  S.  D.  R,  vol.  11,  p.  625,  Nov.  28,  1916 ;  179  App. 
Div.  952,  July  3,  1917;  and  Oranofsky  v.  Bing  £  Bing  Construc- 
tion Co.,  Claim  No.  28900,  Apr.  5,  1916;  181  App.  Div.  909, 
Nov.  19,  1917. 

The  accidents  to  Fogarty  and  the  other  watchmen  noticed  above 
all  happened  before  the  amendment  of  L.  1916,  ch.  622,  to  Work- 
men's Compensation  Law,  §  3,  subd.  4,  defining  an  employee, 
became  effective.  The  opinion  of  the  Court  of  Appeals  in  the 
Fogarty  case  does  not  notice  this  radical  amendment.  Watchmen 
have  therefore  been  held  to  be  covered  independently  of  the  changes 
that  the  amendment  effects.  That  future  watchmen  cases  might 
have  been  held  to  be  covered  in  any  event,  on  account  of  the  amend- 
ment, is  indicated  by  the  following  passage  from  the  Commission's 
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ruling  awarding  compensation  in  the  watchman  case  of  Oifford  v. 
Paiterson,  the  court  decisions  relative  to  which  appear  below, 
pages  154,  155.     Commissioner  Lyon  said: 

GirpOBD  Y.  Pattebson,  Bui.,  vol.  2,  p.  120,  March  15,  1917,  in  part. 
Had  the  accident  occurred  prior  to  the  recent  amendment  to  the  Compen- 
sation Law,  I  flhould  think  that  the  decision  in  the  case  of  Fogarty  ▼. 
NatUmal  Biscuit  Company  would  be  fatal  to  this  claim.  The  statute,  how- 
ever, waa  amended  prior  to  the  accident  in  this  case,  so  a*  to  bring  under 
compensation  all  employees  of  an  employer  whose  principal  business  is 
hazardous.  It  seems  that  this  amendm^it  was  passed  to  take  such  close 
questiona  out  of  the  realm  of  controversy,  and  make  possible  a  quick,  sum- 
mary and  final  determination. 

A  watchman  for  a  warehousing  and  storage  company  fell  from 
a  second  story  window  whose  iron  shutters  he  was  closing.  He  was 
fatally  hurt  The  accident  occurred  October  18,  1916.  The  Ap- 
pellate Division  and  the  Court  of  Appeals  affirmed  an  award  of 
death  benefits  unanimously  and  without  opinion :  Mack  v.  N.  Y. 
Dock  Co.y  Death  Case,  No.  24142,  July  16,  1917;  181  App.  Div. 
— ,  Dec.  28,  l«il7;  223  N.  Y.  Rep.  — ,  May  14,  1918. 

(2)  Workers  repairing  buildings,  installing  machinery,  etc, — 
Wliat  far-reaching  effects  will  follow  upon  the  amendment  of  L. 
1916,  cIl  622,  redefining  an  employee,  court  opinions  have  not  had 
time  to  fully  bring  out.  But  they  appear  to  have  already  estab- 
lished the  fact  that  the  amendment  brings  carpenters,  masons, 
plumbers,  etc.,  called  in  temporarily  and  solely  to  repair  or  im- 
prove buildings  in  which  the  owners  thereof  are  carrying  on  hazar- 
dous emplojTuents  within  the  compensation  law's  coverage.  The 
problem  of  coverage  for  such  employees  first  arose  in  the  case  of 
RheinwaJd  v.  Builders^  Brick  and  Supply  Co.,  S.  D.  R.,  vol.  1,  p. 
417;  Bulletin  81,  pp.  69-71.  The  Commission,  in  that  early  case, 
did  not  base  its  denial  of  an  award  upon  the  argument  that  Rhein- 
wald's  work  of  painting  the  sign  did  not  arise  out  of  the  Builders' 
Brick  and  Supply  Company's  business  of  manufacturing  brick. 
1 1  did  not  declare  that  the  painting  of  the  sign  was  not  incidental 
to  the  brickmaking.  Instead,  it  applied  the  common  law  doctrine 
of  independent  contractor  to  the  case.  Likewise,  upon  appeal,  tlie 
Appellate  Division  confined  its  attention  to  the  independent  con- 
tractor doctrine.  It  suggested  the  point  of  incidentalness  only 
in  a  very  general  way  if  at  all.     Its  decision,  however,  that  Rb<*in- 
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wald's  dependents  were  entitled  to  death  benefits  was  tantamount 
to  a  declaration  that  the  signpainting  was  incidental  to  the  brick- 
making.*  The  Bargey  decisions  of  the  Appellate  Division  and  the 
Court  of  Appeals,  Bulletin  81,  page  137-14:1,  upon  which  the 
Appellate  Division  later  reversed  its  Rheinwald  opinion,  held  that 
injury  to  a  person  called  in  temporarily  and  solely  to  work  upon  a 
building  in  which  the  owners  thereof  were  carrying  on  a  hazardous 
employment  was  not  incidental  to  siich  hazardous  employment. 
The  Court  of  Appeals  said  in  the  Bargey  case:  "'The  placing 
of  the  partition  was  not  an  adjunct  of  or  within  a  department  of 
the  employment  of  preparing  macaroni.  It  was  a  specific  act 
for  which  Bargey  was  specially  employed,  which  had  no  relation 
to  the  hazardous  employment  except  that  it  made  more  useful, 
within  the  contemplation  of  the  employer,  the  building  in  which 
the  employment  was  carried  on." 

In  a  ruling  of  April  5,  1916,  while  the  Rheinwald  and  Bargey 
cases  were  still  in  a  state  of  uncertainty,  pending  decision  of  the 
Court  of  Appeals  in  the  Bargey  case,  the  State  Industrial  Commis- 
sion reverted  to  the  independent  contractor  doctrine.  In  McNally 
V.  Diamond  Mills  Paper  Co.  it  held  that  McXally  was  an  inde- 
pendent contractor  and  denied  him  compensation:  S.  D.  R.,  vol.  8, 
p.  431.  The  paper  company,  like  the  macaroni  company  in  the 
Bargey  case,  was  carrying  on  a  hazardous  employment.  Three 
months  later,  on  July  11,  1916,  the  Commission  reopened  the  Mc- 
Nally case  for  further  testimony,  decided  that  McNally  was  not  an 
independent  contractor  but  an  employee  and  made  an  award  to 
him :  S.  D.  R.,  vol.  9,  p.  352.  This  was  five  days  before  the  deci- 
sion of  the  Court  of  Appeals  against  Bargey's  claim.  McNally, 
unlike  Bargey,  was  not  working  upon  a  building  in  which  the  own- 
ers thereof  were  carrying  on  a  hazardous  employment  but  was  help- 
ing to  install  an  engine  in  such  a  building.  He  was,  however,  a 
temporary  and  casual  employee  called  in  for  the  sole  purpose  of 
the  installation.  The  case  having  been  appealed,  the  Appellate 
Division  on  May  2, 1917,  reversed  the  award  upon  authority  of  the 
Bargey  decisions.     The  court  said  that  "  installing  this  engine  had 

•  For  later  history  of  tbe  Rheinwald  case,  see  Bulletin  81,  p.  70,  footnote.  The  case 
finally  reached  the  Court  of  Appeals  which  without  opinion  on  March  19.  1918,  afBrmed 
the  denial  of  compensation  to  Rheinwald's  widow  on  the  groand  that  Rheinwald  was 
an  Independent  contractor.  This  was  the  ground  of  the  original  denial  by  the  Com- 
mission in  1914.    See  page  53  of  this  Bulletin. 
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no  relation  to  the  hazards  of  paper  making  except  that  it  increased 
the  facilities  for  that  purpose."  The  full  text  of  the  decision  is  as 
follows : 

McNally  v.  Diamond  Mills  Papeb  Co.,  178  App.  Div.  342,  May  2,  1917. 

Cochrane,  J. :  The  employer  was  engaged  in  the  business  of  manufacturing 
paper.  At  the  time  of  the  accident  on  December  18,  1914,  it  was  instalUng 
a  large  engine  in  its  manufacturing  plant.  The  claimant  was  in  the  business 
of  moving  heavy  machinery  and  for  that  purpose  owned  the  appropriate  and 
necessary  implements  and  equipment  and  had  in  his  employ  men  whose  com- 
pensation in  case  of  injury  he  secured  by  procuring  insurance  under  the 
Workmen's  Compensation  Law  covering  his  liability  to  them  in  case  of  acci- 
dent. He  had  been  employed  by  the  paper  company  to  move  the  engine  from 
the  railroad  to  the  plant  for  the  sum  of  two  hundred  doUars.  In  the  per- 
formance of  this  work  he  had  used  his  own  implements  and  the  men  in  his 
employ.  After  the  completion  of  this  contract  the  party  from  whom  the 
paper  company  purchased  the  engine  pursuant  to  a  provision  in  the  contract 
of  purchase  sent  a  man  to  the  paper  company  to  superintend  the  work  of 
installation  for  which  the  paper  company  was  to  pay  seven  doUars  a  day. 
The  latter  company  furnished  a  number  of  its  own  men  for  the  installation 
of  the  engine  and  also  employed  temporarily  the  claimant  and  two  of  his 
employees  to  assist  in  that  work,  paying  the  claimant  three  dollars  and  fifty 
cents  per  day  for  his  own  services  and  something  less  for  the  services  of  his 
two  employees.  During  the  progress  of  the  work  of  installation  of  the  engine 
the  claimant  whs  injured,  and  an  award  has  been  made  to  him  on  the  theory 
that  he  was  an  employee  of  the  paper  company. 

Assuming  that  the  claimant  was  in  the  employ  of  the  paper  company,  I  am 
of  the  opinion  that  he  is  not  within  the  protection  of  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41).  The  busi- 
ness of  manufacturing  paper  is  a  hazardous  employment  and  falls  within 
group  15  of  section  2  of  the  act.  But  the  claimant  was  not  exposed  to  the 
hazards  of  that  business.  His  employment  was  of  a  special  character.  Install- 
ing this  engine  had  no  relation  to  the  hazards  of  paper  making  except  that  it 
increased  the  facilities  for  that  purpose.  In  his  claim  for  compensation  filed 
with  the  Commission  he  stated  in  answer  to  questions  that  his  occupation 
when  injured  was  ''helping  erect  engine''  and  that  he  had  worked  at  this 
occupation  "  off  and  on  about  30  years.''  It  does  not  appear  that  the  plant 
was  in  operation  at  the  time  of  the  accident.  From  the  fact  that  this  large 
engine  was  being  installed  we  may  perhaps  infer  that  the  work  of  manufac- 
turing paper  was  in  abeyance  until  the  engine  was  in  place.  But  however 
that  may  be  the  claimant  was  not  employed  to  manufacture  paper  nor  did 
he  come  within  the  risks  of  that  business,  nor  was  he  in  fact  injured  by  the 
operation  of  the  paper  mill.  His  work  in  installing  this  engine  was  of  the 
same  character  as  that  which  he  was  accustomed  to  do  in  other  places  irre- 
spective of  whether  or  not  the  general  business  there  conducted  was  hazardous. 
It  seems  very  clear  that  the  claimant  was  not  engaged  in  a  hazardous  employ- 
ment included  within  group  15. 

Nor  can  the  claimant  avail  himself  of  the  provisions  of  group  42,  which 
specifically  includes  the  installation  of  "engines  or  heavy  machinery."    The 
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case  of  Matter  of  Bar  gey  v.  Masaaro  Macaroni  Company  {tlS  N.  T.  410)  ia 
directly  opposed  to  this  contention.  In  that  ease  it  was  held  that  the  em- 
ployee ivho  was  a  carpenter  by  occupation  and  had  been  repairing  the  building 
wherein  a  hazardous  business  was  conducted  was  not  himself  engaged  in  that 
business  or  entitled  to  the  protection  of  the  law  on  that  account.  It  was 
further  contended  that  he  was  within  group  42.  The  court  said:  ''  The 
appellant  invokes  also  the  part  of  the  language  creating  group  42  as  follows : 
'  construction,  repair  and  demolition  of  buildings.'  It  is  answered  by  the  fact 
that  the  company  did  not  carry  on  the  occupation  of  constructing,  repairing 
and  demolishing  buildings  for  pecuniary  gain.  This  conclusion  is  obyious 
beyond  the  need  of  discussion.''  (See,  also  Coleman  v.  BartholometCj  175  App. 
Div.  122.)  In  the  present  case  the  paper  company  did  not  carry  on  the  occu- 
pation  of  installing  engines  or  heavy  machinery  for  pecuniary  gain.  (§  3, 
subd.  5.) 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred. 
Award  reversed  and  claim  dismissed. 

On  the  same  day,  November  10,  1915,  that  the  Appellate  Divi- 
sion reversed  the  award  to  Bargey's  widow,  it  affirmed  an  award 
to  the  dependents  of  one  Larsen  who  was  injured  while  doing  car- 
pentry work  upon  a  building  in  which  the  owner  thereof  was  pre- 
sumably carrying  on  a  hazardous  employment:  Larsen  v.  Pahve 
Dntg  Co.,  Bulletin  81,  page  187.  Bargey  was  constructing  a  par- 
tition; Larsen  was  putting  up  a  shelf.  Bargey  was  a  casual 
worker  who  did  nothing  else  for  the  macaroni  company  than  car- 
pentering. Larsen  was  a  regular  and  general  worker  whose  car- 
pentering was  but  one  of  a  variety  of  services  performed  by  him 
in  the  drug  company's  plant  In  its  opinion  affirming  the  award 
in  the  Larsen  case,  the  Court  of  Appeals  said:  "Where,  as  in 
this  case,  an  employee  is  injured  while  performing  an  act  which  is 
fairly  incidental  to  the  prosecution  of  a  business  and  appropriate 
in  carrying  it  forward  and  providing  for  its  needs,  he  or  his  de- 
pendents are  not  to  be  barred  from  recovery  because  such  act  is  not 
a  step  wholly  embraced  in  the  precise  and  characteristic  process  or 
operation  which  has  been  made  the  basis  of  the  group  in  which  em- 
ployment is  claimed." 

As  time  has  gone  on  the  conflicting  influesnce  of  these  two  opin- 
ions has  tended  to  confusion.  Their  failure  to  harmonize  has  ap- 
peared in  a  variety  of  accident  cases.  The  question  of  incidental- 
ness,  complicated  enough  in  itself,  has  been  rendered  yet  more  in.- 
tricate  by  connection  with  interpretations  of  the  phrase  "pecu- 
niary gain."     That  subject  is  treated  below,  page  166.      It  is 
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sufficient  under  this  title  to  present  the  texts  of  the  decision  of  the 
Court  of  Appeals  in  the  above-described  case  of  McNally  v. 
Diamond  Mills  Paper  Co,,  in  which  the  accident  occurred  prior  to 
the  amendment  of  L.  1916,  ch.  622,  redefining  the  tenn  employee, 
and  the  decisions  of  the  Appellate  Division  and  the  Court  of  Ap- 
peals in  the  case  of  Dose  v.  Moehle  Lithographic  Co.,  in  which  the 
accident  occurred  subsequent  to  such  amendment. 

In  its  McNally  opinion  the  Court  of  Appeals  holds  that  casual 
or  temporary  employment  has  always  been  within  the  protection  of 
the  Workmen's  Compensation  Law  and  that  the  risks  which  an  in- 
staller of  machinery  incurs  are  risks  of  the  business  which  the 
machinery  is  intended  to  serve.  It  assimilates  the  McNally  case 
to  the  Larsen  case.  It  declares  that  the  facts  in  the  much  discussed 
Barg^  case  have  been  misread,  since  Bargey  was  working  not  on 
the  macaroni-making  premises  but  on  the  saloon  premises.  The 
text  of  the  opinion  is  as  follows : 

MoNallt  v.  Diamonb  Mills  Pafbb  Co.,  223  N.  Y.  83,  Mar.  12,  1918. 

Cabdozo,  J.:  In  1914  the  Diamond  Mills  Paper  Company  had  a  plant  at ' 
Saugerties^  New  York.  It  needed  another  engine,  and  brought  one  from  the 
Erie  City  Iron  W^orks.  The  manufacturer  agreed  to  furnish  an  engineer 
"to  superintend  installation.'*  Charles  McNally,  the  claimant,  undertook  to 
moTe  the  engine  from  the  railroad  to  the  plant  for  $225.  After  that  contract 
had  been  fully  performed,  he  was  asked  by  one  of  the  officers  of  the  paper 
mill  to  assist  in  the  work  of  installation.  He  was  to  be  paid  by  day's  labor. 
He  brought  with  him  two  of  his  own  hired  men,  and  his  own  blodcing,  rigging 
and  jacks.  Two  of  the  permanent  employees  of  the  mill  and  two  others  hired 
for  the  job,  worked  with  him.  In  charge  of  them  all  was  the  engineer.  In 
the  course  of  the  work  the  claimant  hurt  his  arm.  The  Industrial  Commis- 
sion made  an  award.  The  Appellate  Division  reversed,  and  dismissed  the 
claim. 

We  think  there  is  evidence  to  sustain  the  finding  that  the  claimant  when 
injured  was  an  employee,  and  not  an  independent  contractor.  That  he  was 
a  contractor  while  engaged  in  transporting  the  engine  from  the  railroad  to 
the  mill  may  be  conceded.  'But  when  that  contract  had  been  performed,  he 
assumed  a  new  relation.  He  was  then  employed  by  the  day  to  work  as  a 
laborer  with  others.  He  was  not  in  control  of  the  job;  he  had  no  power  of 
SQperintendenoe  or  direction ;  he  had  no  other  rank  than  the  regular  employees 
of  the  mill  who  were  with  him ;  he  took  his  orders  from  the  engineer  whom 
the  mill  had  placed  in  charge.  In  this  situation,  the  distinctive  tokens  of  the 
independent  contractor  are  lacking.  The  claimant  for  the  purposes  of  this 
job  was  an  employee,  and  nothing  more.  What  he  may  have  been  at  other 
times  and  for  other  purposes  does  not  concern  us.  It  is  true  that  his  employ- 
ment was  temporary  and  casual,  but  that  is  not  enough  to  exclude  him 
from  the  protection  of  the  statute.     {Matter  of  De  Noyer  v.  Cavanat^gh,  221 
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N.  Y.  273).  It  is  true  alao  that  he  brought  two  of  hU  own  men  with  him; 
but  he  made  no  profit  from  their  labor.  His  position  was  like  that  of  the 
claimant  in  Thompson  v.  Twisa  (90  Conn.  444,  448,  449),  where  compensation 
was  awarded.  There  are  other  cases  of  like  tenor.  {Tuttle  y.  Bmbwry 
U<prtin  Lumber  Co,,  192  Mich.  985;  Matter  of  Peake  y.  Lakin,  221  K.  Y.  496; 
Woods  V.  Tupper  Lake  Chemical  Co.,  221  N.  Y.  660).  McNally  did  not 
undertake  to  accomplish  a  specific  job  in  his  own  way.  He  did  not  under- 
take to  accomplish  anything.    He  undertook  to  help  and  to  obey. 

The  Appellate  Biyision  assumed  that  the  claimant  was  an  employee,  but 
held  that  the  award  was  condemned  by  our  decision  in  Matter  of  Bargey  v. 
Massaro  Macaroni  Co.  (218  N.  Y.  410).  The  accident  occurred  before  the 
amendment  of  the  statute  in  1916  {Matter  of  Dose  v.  Moehle  Lithographic 
Co,,  221  N.  Y.  401).  The  business  of  the  Diamond  Mills  Paper  Co.  was  the 
manufacture  of  paper,  which  under  group  15  of  section  2  of  the  act  is  a 
hazardous  employmoit  (Workmen's  Comp.  Law,  §  2).  In  the  yiew  of  the 
Appellate  Division,  the  claimant,  though  an  employee,  did  not  come  within 
the  statute,  because  the  risks  which  he  incurred  were  not  the  risks  of  the 
employer's  business.  We  think,  however,  that  they  were,  and  the  Bargey 
case  has  been  misread.  There  a  corporation  engaged  in  the  manufacture  of 
macaroni  used  part  of  a  building  as  a  factory  and  leased  part  aa  a  saloon 
(170  App.  Diy.  103,  104).  It  employed  a  carpenter  to  put  a  partition  in 
the  saloon,  and  this  work  was  held  to  have  no  relation  to  the  haisardous 
employment.  In  those  circumstances,  our  ruling  was  that  the  carpenter  was 
not  an  employee  within  the  intendment  of  the  statute  (216  N.  Y.  410,  413). 
We  have  a  different  situation  here.  This  mill  was  a  going  concern;  to  run 
it  to  its  full  capacity  there  was  need  of  new  machinery;  and  the  installa- 
tion of  another  engine  was  incidental  to  its  continued  operation.  The  men. 
who  were  doing  this  work  were  not  improving  some  building  belonging  to 
their  employer,  but  unrelated  to  the  business.  They  were  furthering,  the 
business  itself.  The  claimant's  position  was  like  that  of  the  clerk  in  Matter 
of  Laraen  v.  Paine  Drug  Co.  (218  N.  Y.  252).  There  the  employer  was  a 
manufacturer  of  drugs.  The  accident  came  to  Larsen  while  building  a  shelf. 
We  said  that  what  he  was  doing  was  fairly  incidental  to  the  business,  and 
declined  to  condition  relief  upon  the  presence  of  ''the  characteristic  process 
or  operation  "  which  caused  the  business  to  be  grouped  as  hazardous  {Matter 
of  Mulford  V.  Pettit  d  Bone,  220  N.  Y.  540;  Matter  of  Fogarty  y.  Nat,  Biecuit 
Co.,  221  N.  Y.  20;  Matter  of  Dose  v.  Moehle  Lithographic  Co,,  supra). 

The  order  of  the  Appellate  Division  should  be  reversed,  and  the  award 
aflSrmed,  with  costs  in  the  Appellate  Division  and  in  this  court. 

HiscocK,  Ch.  J.,  CoABE,  Collin,  Cuddeback,  Pound  and  Andrews,  JJ., 
concur.    Order  reversed,  etc. 

In  Dose  v.  Moehle  Lithographic  Co.,  which  had  been  decided  by 
both  courts  before  the  McNally  case  was  decided  by  the  Court  of 
Appeals,  the  Appellate  Division  held  that  the  amendment  of  L. 
1916,  ch.  622,  redefining  the  term  employee,  did  not  affect  cases  of 
the  Bargey  and  McNally  type  while  the  Court  of  Appeals  held  that 
it  did. 
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The  Appellate  Division  held  that  it  was  still  true,  notwithstand- 
ing the  amendment,  that  in  such  temporaiy  or  casual  cases  the  in- 
jured workmen  had  no  connection  with  the  hazardous  businesses 
being  conducted  in  the  buildings  or  plants  that  they  were  engaged 
to  repair  or  improve.  The  text  of  the  Appellate  Division's  opinion 
is  as  follows: 

Dose  v.  Moehlb  LiTHoaaAPHic  Go.,  179  App.  Div.  519,  July  3,  1917. 

CocHaAKB,  J. :  The  employer  was  conducting  a  lithographing  and  printing 
businees  which  is  made  a  hazardous  employment  under  section  2,  group  40, 
of  the  Worlaoen's  Compensation  Law  (Consol.  Laws,  chap.  67  [Laws  of  1914, 
chap.  41],  as  amd.  by  Laws  of  1916,  chap.  622).  The  employee  wai  a  brick- 
layer by  occupation  and  was  employed  specially  to  point  up  one  of  the  walls 
of  the  building  wherein  the  business  of  the  employer  was  conducted  and  to 
repair  some  cracks  in  the  wall.  He  was  paid  six  dollars  a  day  for  his  labor 
and  four  dollars  a  day  for  a  helper  to  be  provided  by  himself.  The  employer 
furnished  the  materials  and  ladders  and  scaffolds.  The  claimant  had  been 
working  two  or  three  days  when  the  scaffold  on  which  he  was  standing  fell 
and  he  received  the  injuries  for  which  the  award  has  been  made. 

The  case  in  its  material  facts  cannot  be  distinguished  from  Matter  of 
Bargey  v.  Maasaro  Maoaroni  Co.  (170  App.  Div.  103;  affd.,  218  N.  T.  410.) 

In  the  year  1916  subdivision  4  of  section  3  of  the  act  defining  the  term 
"  employee  "  was  materially  amended.  The  amendment  was  far  reaching  and 
doubtless  overcomes  the  effect  of  many  decisions  theretofore  made.  The 
amendment  must  be  construed,  however,  in  connection  with  other  provisions 
of  the  statute  and  it  still  remains  true  that  under  section  10,  and  subdivision 
7  of  section  3,  the  injury  for  which  compensation  is  made  must  arise  "  out  of 
and  in  the  course  of"  the  ** employment,"  and  the  term  ''employment" 
under  subdivision  &  of  section  3  "  includes  employment  only  in  a  trade,  busi- 
ness or  occupation  carried  on  by  the  employer  for  pecuniary  gain."  The 
amendment  in  question  would  not  have  entitled  the  claimant  to  an  award  in 
the  Bargey  case  and  does  not  entitle  the  claimant  to  an  award  in  this  case 
because  neither  the  injury  in  that  case  nor  in  this  case  arose  **  out  of  and 
in  the  course  of  "  an  employment  ( §  10,  and  §  3,  subd.  7 )  "  carried  on  by 
the  employer  for  pecuniary  gain  "  ( §  3,  subd.  5) .  Bargey  was  a  carpenter  and 
was  employed  specially  to  do  work  of  that  character  on  the  building  wherein 
the  hazardous  business  was  conducted.  He  had  no  connection  with  that 
business.  So  here  the  claimant  was  a  bricklayer  employed  specially  to  make 
specific  repairs  to  the  building  and  had  no  connection  whatever  with  the 
hazardous  employment  conducted  therein.  His  injury  arose  not  out  of  and 
in  the  course  of  the  work  of  lithographing  and  printing  but  of  bricklaying. 
The  employment  of  bricklaying  was  not  "  carried  on  by  the  employer  for 
pecuniary  gain"  any  more  than  the  work  of  structural  carpentry  was  so 
"  carried  on  "  in  the  Bargey  case.  The  observation  of  the  Court  of  Appeals 
in  that  case  that  "  this  conclusion  is  obvious  beyond  the  need  of  discussion  " 
is  still  pertinent  and  is  equally  applicable  here.  The  case  of  Matter  of  MiU- 
ford  V.  Pettit  d  Sons  (175  App.  Div.  958;  affd.,  220  N.  Y.  540)  is  essentially 
different  in  its  facts  from  the  present  case.    There  the  award  was  sustained 
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both  in  this  court  and  in  the  Court  of  Appeals.    In  the  opinion  by  the  latter 
court  the  opinion  in  the  B<Mrgey  case  is  commented  on,  but  we  discover  nothing 
in  such  comments  affecting  the  essential  features  on  which  that  case  waa 
decided  and  which  are  present  in  this  case.    We  do  not  think  that  if  an 
employer  conducting  a  hazardous  business  within  a  building  employs  a  painter 
to  paint  the  building,  or  a  plumber  to  repair  a  broken  pipe  therein,  or  a 
mason  to  repair  the  walls  thereof,  that  it  can  be  said  that  the  business  of 
painting  or  plumbing  or,  masonry  is  *^  carried  on  by  the  employer  for  pecuniary 
gain"  or  that  it  is  ''carried  on  by  the  employer"  in  any  sense  whatever 
without  stretching  the  meaning  of  those  words  beyond  their  ordinary  and 
reasonable  significance.  The  employment  in  such  a  case  is  special  and  incidental 
and  for  a  particular  purpose.    The  amendment  io  question  to  sublivirion  4 
of  section  3  was  not  particularly  for  the  purpose  of  overcoming  the  effect 
of  the  decision  in  the  Baa-gey  case,  because  the  amendment  became  a  law 
before  that  case  was  decided  by  the  Court  of  AppeaU.    Full  effect  can  be  given 
to  the  amendment  by  applying  it  to  cases  of  employees  who  are  injured  while 
engaged  in  *'  a  trade,  business  or  occupation  carried  on  by  the  employer  for 
pecuniary  gain"  (S  3,  subd.  5),  although  it  may  not  be  the  "  principal  busi- 
ness" of  such  employer  (S3,  subd.  4).    Illustrations  of  such  cases  probably 
are  Lyon  v.  Windsor  (1T3  App.  Div.  377),  where  the  employer  was  a  manu- 
facturer of  dresses  and  the  employee  was  a  salesman  of  such  dresses;  Matter 
of  NetDTMm  V.  'Newman  (218  N.  Y.  325),  where  the  employer  was  proprietor 
of  a  meat  market  assumed  in  the  opinion  for  the  purposes  of  the  discussion  to 
have  been   a  hazardous  employment   and  the  employee  was  injured  while 
delivering  meat;  Matter  of  Aylesworth  v.  Phoenix  Cheese  Company  (170  App. 
Div.  34),  where  the  employer  was  a  manufacturer  of  cheese  assumed  in  the 
opinion  for  the  purposes  of  the  discussion  to  have  been  a  hazardous  employ- 
ment, and  the  employee  was  engaged  in  harvesting  ice  for  use  in  manufac- 
turing cheese,  and  other  cases  which  might  be  cited.     In  those  cases  the 
claims  were  denied  because  although  the  employers  were  engaged  in  hazardous 
employments,  the  employees  under  the  statute  as  it  was  at  the  time  of 
the  decisions  were  not  so  engaged.    Now  by  virtue  of  the  amendment  to  sub- 
division 4  of  section  3,  it  is  not  material  that  they  should  be  so  engaged 
provided  they  are  "  in  the  service  of  an  employer  whose  principal  business 
is  that  of  carrying  on  or  conducting  a  hazardous  employment"   (§  3,  subd. 
4,  as  amd.),  and  provided  further  the  injury  arises  out  of  and  in  the  course 
of  "a  trade,  business  or  occupation  carried  on  by  the  employer"    ({   3, 
subd.  5) .     In  the  cases  cited  the  claims  under  the  amendment  would  probably 
meet  both  of  those  requirements  and  would  be  allowed  because  the  claimants 
were  generally  and  permanently  engaged  in  occupations  incidental  to  and 
forming  a  part  of  the  ''  principal  business  "  of  the  employer  and  "  carried 
on  "  by  the  employer  as  an  adjunct  of  his  "  principal  business."    The  distinc- 
tion between  those  cases  and  cases  of  which  the  Bargey  case  and  the  present 
case  are  types,  seems  obvious.    In  the  latter  class  of  cases  the  injury  arises 
out  of  and  in  the  course  of  an  occupation  not  *'  carried  on,"  within  any  reason- 
able interpretation  of  those  words,  by  the  employer  in  any  sense  whatever. 

The  award  should  be  reversed  and  the  claim  dismissed.    All  concurred. 
Award  reversed  and  claim  dismissed. 


Digitized  by  VjOOQ IC 


Casual  Wobkees  107 

While  the  Court  of  Appeals  based  its  decisions  overruling  the 
Appellate  Division  and  sustaining  the  award  to  Dose  upon  the 
amendment  of  L.  1916,  ch.  622,  redefining  an  employee,  part  of  its 
argument  appeared  to  contradict  the  argument  in  the  Bargey  case 
independently  of  such  amendment  and  to  forecast  its  opinion  in  the 
McNally  case.  Thus,  it  cited  the  decision  in  Larsen  v.  Pwine 
Drug  Co,,  referred  to  above,  as  governing  and  said  that  "  a  proper 
conduct  of  the  business  of  the  company  required  a  suitable  plant, 
machinery,  tools,  etc.  The  company  could  not  in  justice  to  itself, 
its  business  or  its  employees,  continue  business  in  a  plant  which 
was  actually  unsafe  or  in  danger  of  becoming  so.  Dose  was  en- 
gaged in  an  employment  incidental  and  requisite  to  the  business 
carried  on  by  the  company  *  *  *"  The  full  text  of  the  Court 
of  Appeals'  decision  is  as  follows : 

Dose  v.  Mobhije  Ltcboobafhio  Co.,  221  N.  Y.  401,  Oct.  23,  1917. 

HoGAN,  J.:  The  Moehle  Lithographic  Company,  hereinafter  designated  as 
the  "Ckimpany/'  is  engaged  in  the  buainess  of  lithographing  and  printing, 
classified  as  hazardous  in  group  40,  section  2,  of  the  Workmen's  Compensation 
Law.  The  business  of  the  company  is  carried  on  in  a  plant  maintained  by 
it  in  the  borough  of  Brooklyn. 

The  cfaiimant  Dose,  by  occupation  a  bricklayer,  was  employed  by  the  com- 
pany to  point  up  one  of  the  walls  of  its  plant  and  repair  cracks  therein.  For 
such  labor  he  and  his  helper  were  to  be  paid  the  regular  wages  for  brick- 
layers and  bricklayer's  helpers.  The  company  furnished  aU  materials,  ladders 
and  supplies.  'Dose  had  been  employed  at  the  work  in  question  without  the 
aid  of  a  helper  for  two  or  three  days,  and  while  thus  engaged  on  Jime  22, 
1016,  one  of  the  ropes  supporting  a  scaffold  upon  which  he  was  at  work  broke. 
Dose  was  precipitated  a  distance  of  some  thirty  feet  to  the  ground,  receiving 
Injuries  for  which  an  award  was  made  to  him. 

Upon  appeal  therefrom  by  the  company  and  insurer  the  determination  of 
the  Industrial  Commission  was  reversed  and  the  claim  dismissed  upon  the 
authority  of  Matter  of  Bargey  v.  Maasaro  Macaroni  Co.  (170  App.  Div.  103; 
aflfirmed,  218  N.  Y.  410,  412).  I  conclude  the  Bargey  case  is  clearly  dis- 
tinguishable from  the  case  at  bar. 

In  that  case  the  accident  which  resulted  in  death  occurred  December  2, 
1915.  Compensation  was  awarded  April  30,  1915.  The  reversal  by  the  Appel- 
late Division  was  made  November,  1915.  The  deceased,  a  carpenter  and 
builder,  had  entered  into  a  contract  to  "raise  the  second  and  third  story 
floor  and  roof  of  the  southwest  corner  of  the  macaroni  factory  to  a  level  with 
the  floor  and  roof  north  of  this  section,"  and  to  furnish  the  material  and 
labor  therefor  for  a  stated  sum.  During  the  performance  of  the  contract, 
work  additional  to  that  contracted  for  developed  which  Bargey  did  as  directed 
aad  presented  bills  therefor  to  the  macaroni  company.  The  factory  proper 
was  upon  the  second  and  the  third  floor.  When  Bargey  met  his  death  he  was 
engaged  in  work  in  a  room  on  the  first  floor,  which  work  was  additional  to 
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that  coyered  by  the  contract.  The  determination  of  the  InduBtrial  Commis- 
sion 'was  reversed  by  the  Appellate  Division  upon  the  ground  that  Bargey  was 
not  an  employee  engaged  in  a  hazardous  employment  within  the  Compensa- 
tion Law,  which  conclusion  was  approved  by  this  court. 

Judge  CoLUK,  writing  for  the  court,  said:  "Obviously,  two  factors  are 
essential  to  empower  the  commission  to  award  compensation,  namely,  (a) 
an  employee  injured,  (b)  while  engaged  in  a  haaardous  employment  named  in 
the  section."  The  opinion  then  quotes  definitions  from  the  Compensation 
Law  in  force  at  the  time  of  the  death  of  (Bargey,  and  in  substance  holds  that 
though  the  macaroni  company  was  an  employer  because  it  employed  work- 
men in  a  hazardous  employment,  to  wit,  preparing  macaroni,  Bargey  was  not 
an  employee  because  he  was  not  engaged  in  the  preparation  of  macaroni. 

At  the  time  the  Bargey  claim  arose  and  the  award  was  made,  the  Work- 
men's Compensation  Law  (Cons.  Laws,  ch.  67,  section  3)  contained  the  follow- 
ing definitions :  "  *  Employer '  •  ♦  ♦  a  person,  partnership,  association,  cor- 
poration, •  ♦  ♦  employing  workmen  in  hazardous  employments  *  *  *;  " 
''  'Employee '  means  a  person  who  is  engaged  in  a  hazardous  employment  in 
the  service  of  an  employer  carrying  on  or  conducting  the  same  upon  the  prem- 
ises or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the  plant 
of  his  employer;  and  shall  not  include  farm  laborers  or  domestic  servants;  " 
'*  'Employment '  includes  employment  only  in  a  trade,  business  or  occupation 
carried  on  by  the  employer  for  pecuniary  gain ;  "  ** '  Injury '  and  *  personal 
injury'  mean  only  accidental  injuries  arising  out  of  and  in  the  course  of 
employment  *  *  *." 

By  chapter  fi22.  Laws  of  1916,  the  statute  defining  "  employee "  was 
amended  to  read: 

''  'Employee '  means  a  person  engaged  in  one  of  the  occupations  enumerated 
in  section  two  or  who  is  in  the  service  of  an  employer  whose  principal  business 
is  that  of  carrying  on  or  conducting  a  hazardous  employment  upon  the  premises 
or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the  plant  of 
his  employer;  and  shall  not  include  farm  laborers  or  domestic  servants." 

As  bearing  upon  the  purpose  of  the  amendment,  the  brief  of  counsel  for 
the  Industrial  Commission  calls  attention  to  the  report  of  the  State  Industrial 
Commission  to  the  legislature  for  the  year  1915  wherein  the  commission 
recommended  an  amendment  to  the  law  which  would  ''  cover  employees  called 
in  to  do  construction  or  repair  work  as  in  the  Bargey  case,  and  also  clerical 
office  employees  and  others  who  are  not  definitely  and  clearly  included  within 
the  scope  of  the  act  at  the  present  time,^  and  to  a  memorandum  made  by 
the  governor  approving  the  amendment. 

While  the  documents  referred  to  indicate  the  intention  of  the  legislature 
in  the  enactment  of  the  amended  statute  and  a  construction  of  the  same 
by  the  executive,  it  is  obvious  from  a  comparison  of  the  earlier  law  with  the 
amended  statute,  that  under  the  statute  before  the  amendment  an  employee 
to  be  entitled  to  an  award  must  have  been  engaged  in  a  hazardous  employ- 
ment in  the  service  of  an  employer  conducting  a  hazardous  employment.  Such 
was  the  construction  of  the  law  in  the  Bargey  case.  The  amendment  of 
1916  was  intended  to  and  does  embrace  an  additional  class  of  employees,  viz., 
those  in  the  service  of  an  employer  carrying  on  a  hazardous  employment, 
even  though  such  employee  is  not  actually  engaged  in  a  hazardous  employment. 
The  claimant  Dose  was  clearly  within  the  class  embraced  in  the  amended  law. 
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The  Appellate  Division  held  that  the  injury  to  Dose  did  not  arise  out  of  and 
in  the  course  of  an  employment  **  carried  on  by  the  employer  for  pecuniary 
gain/'  that  Dose  had  no  connection  whatever  with  the  hazardous  employment 
conducted  in  the  building;  that  his  injury  arose  not  out  of  and  in  the  course 
of  the  work  of  lithographing  and  printing  but  of  bricklaying  and  the  employ- 
ment of  bricklaying  was  not  carried  on  by  the  employer  for  pecuniary  gain. 
That  conclusion  would  render  meaningless  the  amendment  of  1916.  The  com- 
pany was  an  employer  of  workmen.  It  conducted  a  hazardous  business  for 
pecuniary  gain,  which  term  as  used  in  the  statute  merely  means  that  the 
employer  must  be  carrying  on  a  trade,  business  or  occupation  for  gain  in 
order  to  come  withih  the  act.  {Matter  of  Mulford,  220  N.  T.  543.)  The 
injury  received  by  Dose  was  accidental  and  sustained  by  him  as  an  employee 
in  the  serrice  of  the  company  which  carried  on  a  hazardous  employment.  The 
fact  that  he  was  employed  in  bricklaying,  which  was  not  carried  on  for 
pecuniary  gain  by  the  company,  is  untenable.  A  proper  conduct  of  the 
business  of  the  company  required  a  suitable  plant,  machinery,  tools,  etc. 
The  company  could  not  in  justice  to  itself,  its  business  or  its  employees,  con- 
tinue business  in  a  plant  which  was  actually  unsafe  or  in  danger  of  becoming 
80.  Dose  was  engaged  in  an  employment  incidental  and  requisite  to  the  busi- 
ness carried  on  by  the  company  and  imder  the  law  as  amended  was  clearly 
entitled  to  compensation. 

In  Larsen  v.  Paine  Drug  Co.  (218  N.  Y.  252,  266),  decided  prior  to  the 
amendment  of  1916,  this  court  held.  Judge  Hiboock  writing,  "where  •  •  ♦ 
an  employee  is  injured  while  performing  an  act  which  is  fairly  Incidental  to 
the  prosecution  of  a  business  and  appropriate  in  carrying  it  forward  and 
providing  for  its  needs,  he  or  his  dependents  are  not  to  be  barred  from 
recovery  because  such  act  is  not  a  step  wholly  embraced  in  the  precise  and 
characteristic  process  or  operation  which  has  been  made  the  basis  of  the 
group  in  which  employment  is  claimed." 

The  same  principle  was  applied  in  Matter  of  Waters  v.  Taylor  Co.  (218 
K.  Y.  248)  and  McUter  of  Qlatzl  v,  Btumpp  (220  N.  Y.  71). 

The  language  quoted,  especially  when  applied  in  connection  with  the 
amendment  to  the  statute  in  this  case,  justified  tho  award  made  by  the 
State  Industrial  Commission. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  deter- 
mination of  the  State  Industrial  Commiseion  affirmed,  with  costs  to  the  Com- 
mission in  the  Appellate  Division  and  this  court.  HisoocK,  Ch.  J.,  Ohasb, 
CoLLnr,  Oaboozo,  McLaughlin  and  Cbanb,  JJ.,  concur.    Order  reversed,  etc. 

Attention  should  be  called  in  this  connection  to  the  amendment 
of  L.  1917,  ch.  705,  to  Workmen's  Compensation  Law,  §  3,  subd. 
13,  which  has  provided  that  "'Manufacture,'  'construction/ 
'operation,'  and  'installation'  shall  include  *  *  *  all  work 
done  in  connection  with  the  repair  of  plants,  buildings,  grounds 
and  approaches  of  all  places  where  any  of  the  hazardous  employ- 
ments are  being  carried  on,  operated  or  conducted." 

An  extreme  instance  of  the  coverage  of  casual  or  temporary 
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workmen  would  be  the  holding  of  persons,  about  to  embark  for  the 
first  time  in  a  hazardous  employment,  liable  for  compensation  to 
carpenters,  masons,  etc.,  employed  in  erecting  the  building  or 
buildings  in  which  it  might  be  their  intention  to  start  the  business. 
Even  the  erection  of  an  entirely  new  and  separate  building,  as  an 
addition  to  or  a  substitution  for  an  existing  plant,  would  furnish 
a  novel  application  of  the  incidentalness  principle.  A  deputy- 
state  industrial  commissioner  awarded  compensation,  February  15, 
1917,  to  a  man  who  had  lost  an  eye  by  the  premature  explosion  of 
a  blast  while  clearing  away  stumps  and  trees  for  the  site  of  a 
building  proposed  to  be  erected  by  a  company  engaged  in  a  hazar- 
dous employment.  The  company  gave  notice  of  appeal  to  the 
courts.  Pending  the  appeal,  the  Commission  on  May  14,  1917, 
reopened  the  case.  The  company  put  in  evidence  a  written  con- 
tract for  removal  of  the  stumps  and  trees  at  fifty  cents  each.  The 
injured  man  was  a  helper  of  the  contracting  worker.  The  Com- 
mission rescinded  the  award  and  the  company  withdrew  the  appeal. 
Thus  does  the  independent  contractor  principle  assert  itself  from 
time  to  time.  The  case  in  question  is  Leland  v.  Seneca  Falh  ifff/. 
Co.,  Bui.,  vol.  2,  p.  18 ;  File  No.  15433. 

(3)  Salesmen  and  other  outside  employees. —  In  two  rulings  of 
'  the  same  date,  January  10,  1917,  the  State  Industrial  Commission 
specifically  holds  that  the  amendment  to  the  definition  of  an  em- 
ployee effected  by  L.  1916,  ch.  622,  offsets  the  decisions  in  Aylcs- 
worth  V.  Phoenix  Cheese  Co.,  Tomassi  v.  Christensen  and  Sickles 
V.  Ballston  Refrigerating  Co.,  published  in  Bulletin  81.  In  those 
two  rulings  the  insertion  of  the  phrase  "  principal  business  "  in  the 
definition  is  held  to  give  coverage  to  garbage  sorting  as  incidental 
to  i^arbage  removal,  Sacalli  v.  Marrone,  Bui.,  vol.  2,  p.  91 ;  S.  D. 
T?.,  vol.  12,  p.  543,  and  to  coal  screening  as  incidental  to  the  manu- 
facture of  braps  beds,  BzepcznsJei  v.  Manhattan* Brass  Co.,  Bui., 
vol.  2,  p.  91.  Since  the  accident  to  Sacalli  the  legislature  of  1917 
has  amended  Workmen's  Compensation  Law,  §  2,  gr.  13,  to  in- 
ol;7cle  garbage  sorters.  The  award  to  the  coal  screener's  depend- 
ents has  been  unanimously  affirmed  by  the  Appellate  Division 
without  opinion:  179  App.  Div.  952,  July  2,  1917.  In  its  deci- 
sion in  Dose  v.  Moehle  Lithographic  Co.,  above,  page  105,  the 
Appellate  Division  holds  by  way  of  dictum  that  the  insertion  of 
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the  phrase  "  principal  business  "  should  make  ice  harvesting  inci- 
dnntal  to  cheese  making,  delivery  of  meat  afoot  incidental  to  meat 
marketing  and  selling  dresses  incidental  to  dress  making,  in  con- 
travention of  the  decisions  in  the  Aylesworth,  Newman  and  Lyon 
cases,  Bulletin  81,  pages  83,  86, 141, 145.  In  the  last  named  case, 
Lyon,  an  inside  salesman  of  dresses  stationed  in  a  room  adjoining 
quarters  where  the  dresses  were  made,  slipped  on  the  floor  of  the 
factory  which  he  had  entered  to  procure  a  garment  and  received  an 
injury.*  The  opinion  in  Walsh  v.  Woolworth  Co.,  above,  page  65, 
has  something  to  say  about  the  new  definition  of  the  term  "em- 
ployee." The  Appellate  Division  has  later  interpreted  the  Court 
of  Appeals  decision  in  the  Dose  case,  above,  page  107,  as  giving 
coverage  to  a  collector  for  a  brewery  killed  by  robbers  while  col- 
lecting in  a  saloon.     The  opinion  is  as  follows : 

Spajvg  v.  Bboadwat  Beewiitiq  k  Malting  Oo.,  —  App.  Div.  — ,  Mar.  6,  1918. 

CocHRANi:,  J.:  The  employer  was  a  manufacturer  of  malt  liquors,  which 
business  is  classified  as  hazardous  within  Oroup  27  of  section  2  of  the  Work- 
men's Compensation  Law.  Charles  Spang,  the  employee,  was  a  collector  and 
while  in  the  performance  of  his  duties  as  such  collector  in  a  saloon  away 
from  the  plant  of  his  employer  he  was  shot  and  killed.  The  shooting  was 
intentional  and  the  purpose  thereof  was  to  secure  the  money  which  Spang 
had  on  his  person  belonging  to  his  employer. 

Under  suMiyision  4  of  section  3  of  the  Workmen's  Compensation  Law, 
as  amended  by  chapter  022  of  the  Laws  of  1916,  Spang  at  the  time  of  his 
death  was  within  the  protection  of  the  act.  That  amendment  was  intended 
to  include  an  employee  ''  in  the  service  of  an  employer  carrying  on  a  hazardous 
employment  even  though  such  employee  is  not  actually  engaged  in  a  hazardous 
employment."  {Matter  of  Claim  of  Dose  y.  Moehle  Lithographic  Company, 
221  N.  Y.  401.)  And  by  the  plain  language  of  the  statute  it  is  immaterial 
whether  the  shooting  of  Spang  occurred  at  the  plant  of  the  employer  "  or  in 
the  course  of  his  employment  away  from  the  plant."  He  was  clearly  "  in  the 
course  of  his  employment "  at  the  time  of  his  injury. 

The  fact  that  the  death  of  Spang  was  intentionally  caused  does  not  defeat 
the  claim.  He  was  killed  as  an  incident  of  his  employment  because  he  had 
in  his  possession  money  belonging  to  his  employer,  which  it  was  the  purpose 
of  his  slayer  to  feloniously  appropriate.  An  injury  caused  deliberately  and 
willfully  by  a  third  party  may  be  an  "  accidental  injury  "  within  the  mean- 
ing of  the  act  from  the  viewpoint  of  the  employer  and  employee.  (Workmen's 
Compensation  Law,  section  29;  Matter  of  Hellman  v.  Manning  Sand  Paper 
Company,  1T6  App.  Div.  127,  affirmed  221  N.  Y.  492;  Matter  of  Claim  of 
Oarhone  v.  Loft,  219  N.  Y.  579;  Matter  of  Claim  of  Dietz  v.  Bolomanwihf,  179 

App.  Kv.  560;  Matter  of  Claim  of  Tume  v.  Knickerbocker  Portland  Cement 

,.  *  ^e  Appellate  IMvision  reaffirmed  Its  decision  in  the  Lyon  case  on  the  day  that 
It  Handed  down  Its  decision  in  the  Dose  case:  Lyon  v.  WIndfor  a  Davi»,  179  App. 
DlT.  W9,  July  8,  1917. 
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Compamyy  3  State  Department  Beports  363,  affirmed  159  App.  Dit.  905; 
Matter  of  Claim  of  Slane  v.  Cording  d  BdUman,  11  State  Department  Beports 
631,  affirmed  179  App.  Diy.  952;  Matter  of  Claim  of  Chriffin  v.  Boberaon  d 
Bon,  176  App.  Div.  6;  Matter  of  Claim  of  Heitz  v.  Buppert,  218  N.  Y.  148.) 
The  award  should  be  affirmed.    Award  unanimously  affirmed. 

Whether  the  phrase  "  principal  business  "  makes  the  far-extend- 
ing movements  of  commercial  travelers  incidental  to  hazardous 
occupations  of  their  employers  remains  for  court  interpretation  to 
determine.  Traveling  salesmen  operating  vehicles,  as  in  the  cases 
of  Gumett  and  Remington,  above,  page  79,  are  now  covered  by  the 
alternative  phrase  in  the  redefinition  of  an  employee  by  L.  1916, 
ch.  622 ;  that  is,  they  are  persons  "  engaged  in  one  of  the  occupa- 
tions enumerated  in  section  two." 

2.  Subsidiary  or  adjunctive  vx>rTe. — ^An  employee  not  at  the  mo- 
ment of  injury  engaged  strictly  in  his  hazardous  occupation  may 
have  compensation.  Given  the  fact  that  he  has  an  occupation  haz- 
ardous under  Workmen's  Compensation  Law,  §  2,  his  occupations 
incidental  thereto  are  to  be  r^arded  as  hazardous.  This,  though 
they  may  not  be  hazardous  while  standing  independent  and  alone. 
The  principle  has  been  thoroughly  established  and  delimited  by  the 
cases  heretofore  reproduced  in  Bulletin  81,  pages  82-91,  184-195. 
The  following  cases  occurring  since  the  publication  of  Bulletin  81 
have  received  special  consideration  by  the  Conmiission  and  the 
Courts.  They  are  presented  according  to  the  numerical  order  of 
the  groups  in  §  2. 

Group  13.  Waterworles,  operation. — ^Going  to  the  depot  to  get 
some  lead  for  use  on  municipal  waterpipes  is  not  incidental  to  the 
operation  of  waterworks:  Spinks  v.  YilUvge  of  Ma^cellus^  180 
App.  Div.  732,  Dec.  28,  1917.  The  text  of  this  case  appears 
below,  page  161. 

Group  19.  Brick  making. —  Repairing  the  machinery  used  for 
making  brick  is  incidental  to  the  manufacture  of  the  brick :  Smith 
V.  Washburn  <&  Co.,  Case  No.  18733,  Sept.  6,  1917 ;  —  App.  Div. 
— ,  Mar.  6, 1918. 

Group  22.  (1)  Boilers,  operation. — Splitting  wood  is  inciden- 
tal to  the  operation  of  boilers:  Siegfried  v.  Goldberg,  S.  D.  R., 
vol.  7,  p.  452,  Feb.  24,  1916.  Compare  Bulletin  81,  page  196. 
The  coverage  of  ordinary  hot  water  heaters  in  houses  is  considered 
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above,  page  62,  in  coimection  with  a  decision  of  the  Court  of 
Appeals  reversing  the  award  in  this  Siegfried  case. 

(2)  Elevators,  operation, — ^Eepairing  an  elevator  door  is  inci- 
dental to  its  operation :  Cwrey  v.  Frambro  Realty  Co,,  BuL,  vol.  3, 
p.  44,  Sept.  20, 1917 ;  —  App.  Div.  — ,  Mar.  6, 1918. 

(3)  Window  cleaning. — Kemoving  a  shade  preliminary  to  clean- 
ing a  window  is  incidental  to  the  cleaning:  Tracy  v.  Mertens,  S. 
D.  R,  vol.  12,  p.  562 ;  BuL,  vol.  2,  p.  102,  Jan.  24,  1917. 

(4)  Apartment  house  engineering. — The  Commission  denied 
death  benefits  in  the  case  of  an  apartment  house  engineer  and 
handy  man  who  took  care  of  the  elevators,  boilers,  electric  lights, 
etc.,  and  who  fell  to  the  ground  while  opening  a  second  story  win- 
dow that  was  stuck  with  paint;  the  Appellate  Division  affirmed  the 
Commission's  denial  unanimously  and  without  opinion :  Dodd  v. 
Lancashire  Corp.,  S.  D.  R,  vol.  9,  p.  281,  May  23, 1916 ;  176  App. 
Div.  924,  Dec.  29,  1916. 

Group  27.  Breweries. — Collecting  money  from  a  saloon  or 
other  debtor  in  the  business  is  incidental  to  the  manufacture  of 
beer:  Spang  v.  Broadway  Brewing  &  Malting  Co.,  below, 
page  111. 

Group  29.  Milling. —  Operating  a  rye  thresher  and  cleaner 
may  be  incidental  to  a  milling  business :  Vincent  v.  Taylor  Bros., 
above,  page  80. 

Group  41.  Operating  vehicles. —  The  Court  of  Appeals  has 
reversed  the  order  of  the  Appellate  Division  affirming  without 
opinion  the  award  in  Glatzl  v.  Stumpp^  the  case  of  a  florist's 
driver  who  was  fatally  hurt  while  adjusting  a  customer's  window 
box.  "  It  was  not  because  Glatzl  was  the  driver  of  the  delivery 
wagon  that  he  fell  from  the  ladder,"  said  the  court.  "Any  other 
person  adjusting  the  window  box  might  have  been  injured  in  the 
same  manner.  The  case  of  Matter  of  Costello  v.  Taylor  (217 
N.  Y.  179),  on  which  the  attorney-general  relies,  does  not  au- 
thorize a  recovery  hera"  The  full  text  of  the  Glatzl  decision 
appears  below,  page  169. 

The  Appellate  Division  has  imanimously  and  without  opinion 
affirmed  awards  to  a  driver  who  lost  an  eye  from  a  flying  steel 
splinter  while  helping  to  repair  the  elevator  by  which  he  had  been 
putting  wood  into  a  cellar:  Kasper  v.  Clark  <&  WiUcins  Co.,  S.  D. 
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R,  vol.  7,  p.  464,  Feb.  24,  1916;  175  App.  Div.  958,  Nov.  15, 
1916,  and  to  a  driver  for  a  bottling  firm  who  crushed  his  fingers 
while  removing  half  barrels  of  beer  from  his  employer's  basement : 
King  v.  Gross  &  Co.,  File  No.  7766,  Jan.  ai,  1917;  179  App. 
Div.  966,  Sept  25,  1917;  but,  with  opinion,  one  justice  dissent- 
ing, has  reversed  an  award  to  a  wood  and  coal  yard  driver  i'njured 
while  splitting  wood.  In  the  introduction  to  its  findings  in  the 
wood-splitting  case,  the  Commission  had  stated  that  the  employee 
had  backed  his  horse  and  wagon  in  and  was  splitting  the  wood 
and  loading  it  upon  the  wagon :  S.  D.  R.,  vol.  14,  p.  610,  Bui.,  vol. 
3,  p.  13,  Sept.  5,  1917.     The  court^s  opinion  is  as  follows: 

Casterline  t.  GniiBN,  —  App.  Div.  — ,  Mar.  6,  1918. 

WooDWABDj  J.:  The  facts  in  this  case  are  that  the  employer  was  engaged 
in  conducting  a  wood  and  coal  yard  at  Port  Jervis,  at  a  time  when  the  statute 
did  not  include  such  business  as  a  hazardous  employment.  The  employee 
appears  to  have  been  a  general  laborer,  who  drove  team  in  deUvering  coal  and 
wood  whenever  the  occasion  demanded,  and  who  filled  in  his  time  when  not 
thus  employed  in  splitting  or  chopping  wood,  and  doing  such  other  work  as 
was  required  around  the  yard,  including  the  unloading  of  coal  from  cars. 
The  claimant  was  injured  while  engaged  in  splitting  or  chopping  wood,  a  chip 
or  splinter  flying  and  hitting  him  in  the  eye,  and  for  this  injury  the  State 
Industrial  Commission  has  awarded  him  compensation.  The  insurance  carrier 
appeals. 

The  employer's  general  business  was  not  within  the  Workmen's  Compen- 
sation Law  at  the  time  of  this  accident;  it  was  not  rated  as  a  hazardous 
employment.  It  seems  to  have  been  held  in  some  of  the  earlier  cases  that 
the  operation  of  a  vehicle,  incident  to  an  otherwise  non-hazardous  business, 
was  within  the  statute,  and  the  attempt  is  here  made  to  extend  the  principle 
so  as  to  embrace  the  case  of  an  employee  who  is  injured  while  splitting  or 
chopping  wood  which  he  or  some  one  else  may  at  some  future  time  be  called 
upon  to  load  in  a  wagon  and  deliver  to  a  customer.  "It  were  infinite  for 
the  law  to  consider  the  cause  of  causes,  and  their  impulsations,  one  of 
another,"  says  Lord  Bacon  (Bacon's  Maxims,  r^.  1),  ''therefore  it  con- 
tenteth  itself  with  the  immediate  cause,  and  judgeth  of  acts  by  that,  with- 
out looking  to  any  further  degrees";  and  it  would  seem  that  this  is  a 
proper  place  for  the  application  of  that  principle;  an  incident  to  an  incident 
of  a  non-hazardous  employment  is  too  remote  for  the  foundation  of  an  award 
under  the  Workmen's  Compensation  Law.  Under  the  statute,  as  it  existed 
at  the  time  of  this  accident,  an  employer  was  defined  as  ''  a  person  *  *  • 
employing  workmen  in  hazardous  employments,"  (section  3,  subdiv.  3),  and 
an  employee  as  "  a  person  who  is  engaged  in  a  hazardous  employment  in  the 
service  of  an  employer  carrying  on  or  conducting  the  same  upon  the  premises 
or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the  plant," 
and  clearly  the  employer  was  not  conducting  a  statutory  hazardous  business, 
and  the  driving  or  operation  of  vehicles  was  only  incidental  to  his  business. 
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while  the  employee,  at  the  time  of  the  accident,  was  not  engaged  in  a 
hasardouB  employment,  as  that  teim  was  defined  in  the  statute^ 

There  was  some  effort  made  to  make  it  appear  that  the  claimant  was 
incidentally  engaged  in  loading  the  wood,  as  he  eplit  it,  into  a  wagon,  but 
the  claimant  himself  distinctly  said  that  he  could  not  be  doing  two  things 
at  a  time  and  that  he  was  engaged  in  splitting  wood.  But  Group  41  does 
not  contemplate  an  injury  resulting  from  the  incidental  loading  of  a  wagon 
under  the  circumstances  of  this  case.  Group  41  contemplates  the  operation 
of  vdiiclea  as  the  principal  business  or  occupation  of  the  employer  for 
pecuniary  gain. 

We  are  clearly  of  the  opinion  that  under  the  circumstances  of  this  case 
there  was  no  liability  and  that  the  award  may  not  be  sustained. 

The  award  appealed  from  should  be  reversed. 

The  Appellate  Division  has  decided  in  the  following  opinion 
that  the  dangers  of  the  street  are  incidental  to  the  operation  of 
a  vehicle,  as  well  as  getting  on  and  off  the  vehicle  and  loading 
it  with  refuse: 

Putnam  v.  Mubbat,  174  App.  Div.  720,  Sept  13,  1916. 

Ltoit,  J.:  The  sole  question  at  issue  upon  this  appeal  is  whether  the 
death  of  the  deceased  can  be  said  to  have  arisen  out  of  his  employment.  He 
was  engaged  in  the  occupation  of  driver  in  the  business  of  teaming,  trucking 
and  livery.  While  working  for  his  employer  in  collecting  dirt  from  the 
streets  of  Syracuse,  N.  T.,  he  stepped  upon  a  board  containing  a  rusty  nail 
as  he  was  getting  up  into  his  wagon.  The  nail  pierced  his  shoe  and  went 
into  his  foot.  The  wound  became  poisoned  therefrom  and  as  a  result  his 
entire  system  became  infected  with  tetanus  germs,  causing  his  death.  The 
State  Industrial  Commission  found  that  the  injuries  were  accidental  and 
arose  out  of  and  in  the  course  of  his  employment.  The  defendants  challenge 
the  correctness  of  the  conclusion  that  his  injuries  arose  out  of  his  employ- 
ment and  cite  in  support  of  their  contention  the  cases  of  Matter  of  Nowman 
V.  Ifeuman  (218  N.  Y.  325) ;  Sheldon  v.  Needham  (7  B.  W.  C.  O.  471) ; 
Kiiehenham  v.  jfiT.  8.  "  Johanneahurg  "  (4  id.  Sll) ;  Mitchell  v.  S,  S.  "  8aw<m  " 
(5  id.  623)  and  Matter  of  De  Filippis  v.  Fdlkenherg  (170  App.  Div.  153) ; 
and  the  defendants  contend  that  there  can  be  no  liability  as  the  accident  arose 
from  a  common  risk  to  which  any  person  was  equally  exposed  who  happened 
to  travel  that  way  on  foot  without  regard  to  the  nature  of  his  employment. 

The  general  distinction  between  the  cases  cited,  and  the  case  at  bar  is  that 
in  the  former  it  was  held  that  the  injuries  were  not  received  while  the 
employee  was  engaged  in  one  of  the  hazardous  occupations  specified  in  the 
Workmen's  Compensation  Law,  or  in  doing  an  act  incidental  thereto.  In  the 
case  at  bar  the  deceased  was  engaged  in  the  operation  on  streets  of  a  wagon 
drawn  by  horses,  which  was  concededly  a  hazardous  employment  under  Group 
41  of  section  2  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41.)*  His 
duties  were  not  limited  to  simply  driving  his  team.  They  included  also  the 
loading  of  his  wagon.     {Matter  of  Costello  v.  Taylor,  217  N".  Y.  17&;  Matter 

•  Sine©  amd.  by  T^wa  of  1916,  ch.  622—  [Repr. 
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0/  Dale  y.  Bawtdera  Bros,,  2Id  id.  59.)  The  Commission  has  found  that  one 
of  the  duties  of  deceased  was  going  about  the  streets  shoveling  dirt  into  his 
wagon.  One  of  the  necessary  incidents  of  driving  about  the  streets  was 
getting  on  and  off  his  wagon.  While  the  danger  of  stepping  on  the  nail  may 
be  said  to  have  been  common  to  all  persons  using  the  street,  an  injury  there- 
from to  a  mere  passer  along  the  street,  not  engaged  in  a  hazardous  employ- 
ment or  in  the  performance  of  an  act  incidental  thereto,  would  probably  not 
afford  a  right  to  compensation  under  the  act.  The  hazardous  employment  of 
the  deceased  required  his  continued  presence  upon  the  street  in  the  discharge 
of  the  duties  of  his  employment.  The  mere  fact  that  a  person  not  eagSLged  in 
a  hazardous  employment  was  exposed  to  the  danger  of  a  similar  injury  should 
he  chance  to  travel  that  way,  furnishes  no  argument  for  a  denial  of  the  right 
of  compensation  to  a  person  whose  hazardous  employment  compelled  his 
constant  presence  on  the  street.  In  the  case  of  BPNeice  v.  Singer  8e%Ding 
Machine  Company,  Limited  (4  B.  W.  0.  C.  351;  48  Sc.  L.  R.  15),  the  Gouri 
of  Sessions,  Scotland,  held  that  where  a  salesman  and  collector  riding  in  a 
street  on  a  bicycle,  in  the  course  of  his  employment,  was  kicked  on  the  knee 
by  a  passing  horse  and  injured,  the  accident  arose  out  of  the  employment. 
This  case  was  cited,  and  the  principle  on  which  it  was  based,  approved  by 
the  Ck)urt  of  Appeal,  England,  in  the  case  of  Pierce  v.  Provident  Clothing  and 
Btupply  Co.,  Ltd.  (4  B.  W.  C.  C.  242;  L.  R.  [1911]  1  K.  B.  997;  104  L,  T. 
473),  in  which  that  court  quotes  from  the  M'Neice  case  as  follows:  ''The 
only  question  to  be  determined  that  has  been  argued  before  us  is  whether  it 
arose  out  of  his  employment.  Now,  I  think  it  did.  I  think  that  it  was  one 
of  the  ordinary  dangers  to  which  his  employment  exposed  him,  because  it  is 
quite  clear  from  the  statements  before  us  that  his  employment  as  collector 
forced  him  to  traverse  the  streets.  And  I  think,  therefore,  that  a  danger 
which  is  an  ordinary  danger  in  the  street  —  and  I  think  that  we  are  entitled 
of  our  own  knowledge  to  know  that  the  behaviour  of  a  passing  horse  is  one 
of  the  ordinary  dangers  of  the  street  —  is  therefore  a  danger  arising  out  of 
his  employment.  It  is  quite  true  that  many  members  of  the  public  are 
exposed  to  the  same  danger,  but  that  does  not  seem  to  me  to  be  the  criterion. 
These  many  members  of  the  public  might  be  either  parties  who  are  in  employ- 
ment or  who  are  not;  but  even  if  they  were  parties  in  employment,  they 
might  well  be  in  the  street,  not  in  the  course  of  their  employment,  and  then 
there  would  be  no  liability.  I  refer  to  the  ordinary  case  of  a  workman  who 
is  leaving  the  factory.  After  he  has  once  got  clear  of  the  factory  and  Is  going 
to  his  own  home  in  another  part  of  the  town,  he  would  not  then  be  injured 
in  the  course  of  his  employment.  But,  here,  the  man  in  the  course  of  his 
employment  is  compelled  to  go  into  the  streets.  I  cannot  myself  distinguish 
between  this  case  and  the  case  of  a  coachman,  who  has  to  drive  about  the 
streets  for  his  master's  benefit  and  not  for  his  own  and  is  injured.  I  think 
the  appellant  was  injured  by  a  danger  arising  out  of  his  employment."  The 
court  then  adds,  Oozens-Hardy,  jM.  R.,  writing  the  opinion,  in  which  Farwell 
and  Buckley,  L.  JJ.,  concurred:  "  I  respectfully  desire  to  adopt  that  decision 
and  to  follow  it  in  the  present  case  on  the  first  point  that  was  argued, 
namely,  that  this  accident  did  not  give  rise  to  a  claim  because  any  one  else 
in  the  street  was  exposed  to  the  same  risk."  I  Iiave  quoted  from  this  decision 
at  some  length  as  it  seems  to  so  aptly  answer  defendants'  chief  objection  to 
an  affirmance  of  the  award. 
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I  think  the  deciaion  of  the  Commiseion  was  correct,  and  that  the  award 
ahould  be  confirmed.  All  concurred,  except  Howard,  J.,  who  diasented. 
Award  affirmed. 

Group  42.  (1)  Structural  carpentry. —  Bepairing  the  em- 
ployer's office  is  incidental  to  the  real  estate  business:  Bredow 
V.  Naughtm  &  Co.,  S.  D.  R,  vol.  8,  p.  437,  April  6,  1916;  175 
App.  Div.  958,  November  16,  1916. 

(2)  Bridges,  repair. —  The  Commission  denied  death  benefits 
in  the  case  of  a  bridge  tender  who  was  drowned  while  taking  in 
danger  signal  lanterns;  the  Appellate  Division  affirmed  the  Com- 
mission's denial  unanimously  and  without  opinion:  Rvmie  v. 
City  of  New  York,  Death  File,  No.  27891,  May  24,  1917;  181 
App.  Div.  912,  November  14,  1917. 

(3)  Junk  dealers. —  Breaking  up  a  wheel  is  incidental  to  the 
junk  business:  Levine  v.  Gold's  Sons,  Bui.,  vol.  3,  p.  78,  Novem- 
ber 15,  1917. 

3.  Coming  to  or  leanring  work,  noon  interval,  etc. — According 
to  court  decisions,  as  a  general  rule  accidental  injuries  to 
employees  coming  to  or  leaving  work,  in  order  to  be  compensat- 
able,  must  occur  (1)  upon  the  employer's  premises  or  at  his  plant, 
(2)  within  a  reasonable  time  before  beginning  or  after  quitting 
work  and  (3)  without  intervening  pursuit  other  than  the  employ- 
ment. Illustrative  cases  have  been  presented  in  Bulletin  81, 
pages  74-82,  195-197. 

The  plant  or  premises  may  be  very  large  in  industries  such  as 
timber  cutting.  In  Bylow  v.  St.  Regis  Pamper  Co.,  below,  page  197, 
a  compensated  case,  the  employee  left  his  job  to  go  to  dinner  and, 
having  walked  more  than  a  quarter  of  a  mile  on  his  employer's 
lands,  was  run  down  by  one  of  his  employer's  engines.  Rights  of 
way  of  steam  railroads,  street  railways,  etc.,  extend  the  employer's 
premises  to  practically  indefinite  distances.  They  are  particularly 
the  employer's  premises  as  concerns  track  laborers.  The  Commis- 
sion, sustained  by  the  Appellate  Division,  has  granted  compen- 
sation to  employees  of  this  class  injured  on  rights  of  way  in  the 
immediate  neighborhood  of  their  jobs  while  coming  to  or  quitting 
work:  Bulletin  81,  pages  195-197.  Commissioner  Lyon,  how- 
ever, has  declared:  "An  employee  of  a  railroad  who  can,  if  he 
chooses,  enter  upon  the  track  of  his  employer  two  miles  and  a  half 
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from  the  place  of  his  employment,  but  who  has  the  option  to  pro- 
ceed to  his  work  by  some  other  route  not  within  the  railroad 
hazard  and  whose  hours  of  service  do  not  actually  begin  until  he 
arrives  at  the  place  of  work,  is  not,  while  he  is  reaching  his  job, 
in  my  opinion,  covered  by  the  Compensation  Law:"  Bowling  v. 
N.  Y.  Central  &  H.  B.  R.  B.  Co.,  S.  D.  R,  vol.  9,  p.  321,  Joine 
14,  1916. 

In  the  following  case,  the  Appellate  Division  reversed  an 
award  to  a  street  car  conductor  killed  on  his  employer's  right  of 
way  by  one  of  his  employer's  cars  as  he  alighted  before  the  car 
depot  within  a  few  moments  of  his  time  for  beginning  work.  The 
court  made  the  point  that  he  was  a  passenger  and  was  injured 
in  a  public  highway.     The  full  text  of  its  opinion  is  as  follows: 

McCabe  v.  Bbooklyn  Heights  R.  R.  CJo.,  177  App.  IHv.  107,  Jan.  9,  1917. 

WooDWABD,  J. :  There  is  no  dispute  as  to  the  fact  that  Valorous  G.  McCabe 
was  an  employee  of  the  Brooklyn  Heights  Railroad  Company,  and,  of  course, 
this  corporation  operating  a  street  surface  railroad  is  engaged  in  a  hazardousr 
business  under  the  terms  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
chap.  67;  Laws  of  1914,  chap.  41).  !Mr.  McCabe  was,  at  the  time  of  the  acci- 
dent in  January,  1916,  in  the  public  highway  on  his  way  to  commence  work 
as  a  conductor,  and  was  run  down  and  kiUed  by  one  of  the  defendant's  cars. 
It  seems  that  Mr.  McCabe  went  to  work  at  seven-one  in  the  morning  and 
made  what  was  known  as  a  *'  swing/'  and  was  relieved  at  ten-seventeen.  He 
had  no  further  duties  to  perform  until  twelve-thirty-two,  but  was  required  to 
be  on  hand  five  minutes  before  that  time,  or  at  twelve-twenty-seven.  The 
deceased  appears  to  have  left  the  premises  of  the  employer  and  on  returning 
to  his  duties  at  twelve-twenty-seven  he  rode  as  a  passenger  upon  one  of  the 
cars  of  the  employer  for  a  distance  of  nine  or  ten  blocks.  He  was  on  his  way 
to  the  station  of  the  employer.  He  left  the  car  before  it  reached  the  station, 
going  out  by  the  front  door,  and  while  crossing  the  public  highway,  twelve 
minutes  before  time  for  him  to  report  for  duty,  he  was  struck  by  another 
car  of  the  employer  and  killed.  The  State  Industrial  Commission  has  made 
an  award  in  this  case  to  the  widow  and  son  of  the  deceased.  The  employer, 
its  own  insurance  carrier,  appeals. 

We  are  cited  to  many  authorities  outside  of  this  jurisdiction  which  give 
some  color  to  the  contention  that  this  award  may  be  sustained,  but  it  is  to  be 
remembered  that  there  is  a  decided  difference  in  the  language  of  these  various 
statutes;  that  while  in  the  State  of  New  York  the  injury  must  arise  out  of 
and  in  the  course  of  the  employment  (sections  10,  3,  subdiv.  7),  others  merely 
require  that  the  injury  shall  occur  in  the  course  of  the  employment.  The 
Wisconsin  act,  which  affords  most  of  the  favorable  authorities,  provides  that 
"  Where,  at  the  time  of  the  siccident,  the  employee  is  performing  service  grow- 
ing out  of  and  incidental  to  his  employment"  (Wis.  Laws  of  1911,  chap.  60, 
as  amended  by  Wis.  Laws  of  1913,  chap.  599;  Wis.  Stat.  [1915]  section  2394r-3, 
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Biibd.  2),  which  gives  room  for  a  broader  conBtruction.  (See  1  OBradbury 
W.  C.  [2d  ed.]  334.) 

The  decedent,  while  in  the  general  employ  of  the  appellant  as  a  conductor, 
was  not  at  the  time  ''engaged  in  a  hazardous  employment  in  the  service  of 
&D  employer  carrying  on  or  conducting  the  same  upon  the  premises  or  at  the 
plant,  or  in  the  course  of  his  employment  away  from  the  plant  of  his 
employer."  (Section  3,  subdiv.  4.)*  He  was  performing  no  service  in  the 
operation  of  the  employer's  railroad;  he  was  merely  a  citizen  on  his  ¥ray  to 
work,  using  the  employer's  cars  as  those  of  any  common  carrier  of  passengers 
in  reaching  a  point  near  his  destination,  and  then  stepping  down  into  the 
public  highway,  where  he  was  run  over  and  killed,  just  as  he  might  have 
been  if  he  had  been  a  groceryman,-  a  lumberman  or  any  other  man.  He  had 
nothing  whatever  to  do  with  the  operation  of  the  employer's  railroad  at  the 
time  of  the  accident;  he  occupied  exactly  the  same  relation  to  the  employer 
that  any  other  passenger  would  have  occupied;  and  the  rule  of  the  statute  is 
that  in  order  to  create  a  liability  the  injury  must  be  sustained  in  connection 
with  or  incidental  to  the  hazardous  employment.  {Matter  of  Neioman  v. 
Newman,  218  N.  Y.  325,  329.)  ''  The  employee  is  not  insured  generally 
against  accident  while  working  for  the  street  railway  corporation.  At  home 
or  on  the  street  he  may  meet  with  accident  not  arising  out  of  or  in  the 
course  of  his  employment.  The  act  does  not  cover  such  cases.  The  employee 
gets  up  in  the  morning,  dresses  himself  and  goes  to  work  because  of  his 
employment,  yet  if  he  meets  with  an  accident  before  coming  to  the  employers' 
premises  or  his  place  of  work  that  is  not  a  risk  of  his  occupation  but  of  life 
generally.  *  *  *  He  was  not  injured  while  on  duty  nor  in  his  working 
hours  nor  on  his  way  to  or  from  his  duty  within  the  precincts  of  the  com- 
pany "  (Matter  of  De  Voe  v.  New  York  State  Railways,  218  N.  Y.  318,  320), 
and  the  statute  has  made  no  provision  for  the  case  now  before  us.  It  is  true, 
of  course,  that  under  the  statute  (section  21)  it  is  to  be  presumed  that  the 
case  is  within  the  law  where  there  is  no  evidence  to  the  contrary,  but  where 
the  evidence  shows  that  the  accident  occurred  outside  of  the  employment 
there  is  no  room  for  presumptions,  and  the  employer  is  still  entitled  to  his 
property  until  it  is  taken  from  him  by  due  process  of  law. 

The  award  should  be  reversed  and  the  claim  disallowed.  All  concurred; 
Howard,  J.,  not  being  a  member  of  the  court  at  the  time  of  the  decision; 
Sewell,  J.,  not  sitting.    Award  reversed  and  claim  dismissed. 

In  the  following  case  the  Supreme  Court,  New  York  Trial 
Term,  refused  to  set  aside  the  verdict  of  a  jury  in  favor  of  an 
elevated  railway  guard  in  an  action  for  negligence  against  his 
employer.  The  guard  had  remained  on  a  train  at  the  end  of  his 
run  and  had  been  severely  burned  in  a  collision.  The  employer 
claimed  that  the  Workmen's  Compensation  Law  governed  the 
accident  to  the  exclusion  of  the  action  for  negligence;  the  employee 
claimed  that  his  status  at  time  of  the  accident  was  that  of  pas- 
senger, not  of  employee. 


*  Since  amd.  by  Laws  of  1916,  ch.  622.—  [Rep. 
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PuERSOK  V.  Intebbobough  RAPID  Tbakset  Oo.,  102  Miflc  130,  Dec.,  1917. 

Bbown,  J.:  The  plaintiff  wae  employed  by  the  defendant  as  a  gaard  in 
the  operation  of  its  cars  on  the  Third  Ayeniie  Elevated  railroad;  his  duties 
as  guard  ceased  on  the  arrival  of  his  train  at  Bronx  Park  station  at  two-ten 
F.  M.  on  June  8,  1910;  he  had  no  duties  to  perform  for  the  defendant  in 
the  course  of  or  as  incidental  to  his  employment  until  four  fifty-eight  p.  m. 
on  that  day;  he  remained  on  the  train  intending  to  return  with  it  on  its 
southerly  trip,  obtain  his  pay  on  arrival  at  One  Hundred  and  Twenty-ninth 
street,  provided  too  many  men  were  not  in  line  ahead  of  him  at  the  car, 
and  continue  by  the  same  train  to  Ninetieth  street  and  keep  an  appointment 
with  his  dentist;  he  entered  the  forward  passenger  car  of  the  train,  took  a 
seat  near  the  middle  of  the  car  and  began  reading  a  newspaper  when  the 
train  started.  At  about  One  Hundred  and  Fiftieth  street  the  train  on  which 
he  was  riding  ran  into  a  train  of  the  defendant  standing  upon  the  same  track ; 
plaintiff  was  caught  in  the  wreckage  of  the  collision  and  severely  burned.  It 
did  not  appear  on  the  trial  whether  the  plaintiff  had  paid  his  fare  or  not; 
it  did  appear  that  he  was  wearing  his  imiform  and  cap  as  a  guard  at  the 
time  of  the  accident.  It  did  not  appear  that  the  wearing  of  the  uniform  was 
of  any  importance  in  determining  his  status.  The  plaintiff's  verdict  was  upon 
the  theory  that  he  was  a  passenger  and  wae  entitled  to  rest  his  case  upon 
proof  of  the  collision.  The  defendant  asserts  that  the  plaintiff  was  an 
employee  and  bound  to  prove  that  the  collision  was  not  the  fault  of  a  fellow- 
servant;  that  the  plaintiff  is  entitled  to  the  relief  provided  by  the  Workmen's 
Compensation  Act,  and  that  that  relief  was  exclusive. 

There  was  no  dispute  as  to  any  item  of  evidence  touching  plaintiff's  status 
at  the  time  of  the  injury,  and  it  was  held  as  a  matter  of  law  that  the 
plaintiff  was  a  passenger  and  entitled  to  maintain  this  action  as  such.  Tlie 
correctness  of  this  holding  ,is  challenged  by  the  defendant  by  this  motion. 
The  chief  argument  of  the  defendant  is  that  the  plaintiff,  beii^  an  employee 
as  guard,  must  be  held  to  be  an  employee  when  off  duty  equally  as  when 
on  duty  and  that  the  doctrine  of  res  ipsa  loquitur  is  of  no  aid  to  the  plain- 
tiff, citing  many  cases. 

In  Marceau  r.  Rutland  R.  Co.,  211  N.  Y.  203,  the  plaintiff  was  a  fireman 
at  work  upon  the  engine  doing  the  things  he  was  employed  to  do  and  of 
course  was  an  employee. 

In  Vick  r.  N.  Y.  C.  d  H,  R.  R.  R,  Co,,  95  N.  Y.  267,  the  deceased  was 
employed  to  go  to  and  from  his  work,  upon  the  train  upon  which  he  was 
riding  when  killed;  tlie  train  was  furnished  by  the  defendant  for  the  purpose 
of  transporting  decedent  and  other  employees  of  defendant  to  and  frcm  their 
work;  the  decedent  was  required  to  be  on  the  train  under  his  contract  of 
employment;  it  was  not  a  passenger  train;  it  was  an  employee's  train;  deced- 
ent was  not  entitled  to  transportation  as  a  passenger;  he  was  being  trans- 
ported as  an  employee. 

In  Benson  v.  Lehigh  Valley  R,  R,  Co,,  194  N.  Y.  205,  the  plaintiff  was  at 
work  as  a  brakeman  upon  the  train  on  which  he  was  injured. 

In  (Hll  V.  Erie  R.  R,  Co,,  151  App.  Div.  131,  the  plaintiff  was  employed 
at  an  annual  salary,  was  traveling  upon  a  pass  the  use  of  which  by  a  person 
other  than  an  employee  was  a  misdemeanor,  and  the  finding  was  that  the 
plaintiff  was  engaged  in  his  duties  as  an  emplovee  of  the  defendant  at  the 
time  of  his  injury.  'oi^izedbyGoOgle 


Beginxino  oa  Quitting  Work  121 

In  Connora  v.  International  R.  Co,,  176  App.  Diy.  941,  the  car  was  not 
being  used  by  the  defttidant  as  a  passenger  car  at  the  time  the  plaintiff 
was  injured;  the  defendant  was  not  a  carrier  of  passengers  in  the  handling 
of  the  car. 

In  M&Oahe  v.  Brooklyn  Heights  R,  R.  Co.,  177  App.  Diy.  107,  the  deceased 
on  returning  to  his  duties  as  a  conductor  "  rode  as  a  passenger  upon  one  of 
the  cars  of  the  employer  for  a  distance  of  nine  or  ten  blocks  *  *  *  He 
V&8  performing  no  service  in  the  operation  of  the  employer's  railroad;  he 
was  merely  a  citizen  on  his  way  to  work,  using  the  employer's  cars  as  those 
of  any  common  carrier  of  passengers  in  reaching  a  point  near  his  destina- 
tion. *  *  *  He  had  nothing  whatever  to  do  with  the  operation  of  the 
employer's  railroad  at  the  time  of  the  accident;  he  occupied  exactly  the 
same  relation  to  the  employer  that  any  other  passenger  would  have  ocou* 
pied." 

It  is  belierved  that  there  is  no  hard  and  fast  rule  of  law  in  this  State  that 
prevents  under  all  circumstances  an  employee  of  a  railroad  company  from 
becoming  a  passenger  when  off  duty;  that  prevents  an  employee  from  ceasing 
to  be  an  enaployee  and  becoming  a  passenger,  thus  entitling  him  to  the 
uune  degree  of  care  on  the  part  of  the  railroad  company  to  protect  him  from 
injury  as  is  accorded  a  passenger. 

The  plaintiff  was  not  on  duty  when  hurt;  he  was  not  in  the  service  of 
the  defendant;  he  was  not  employed  to  be  upon  the  train  that  collided  with 
another  of  defendant's  trains ;  he  had  no  business  on  that  train  as  an  employee 
of  the  defendant;  the  defendant  had  no  control  over  his  occupation  or  con- 
duct; the  plaintiff  was  employer  by  the  hour  or  trip,  four  round  tripe  con- 
stituting one  day's  work,  for  which  he  was  paid  two  dollars  and  thirtyifive 
cents;  he  had  completed  the  trip,  diveeted  himself  of  his  character  as  an 
employee  or  servant,  was  not  being  paid  by  defendant,  and  had  no  duties 
of  any  character  to  perform  for  defendant  for  over  two  hours;  he  was  a 
stranger  to  the  defendant  on  that  train;  had  he  paid  hie  fare,  that  he  was  a 
paying  passenger  would  not  have  been  questioned;  he  was  in  defendant's 
passenger  car,  seated,  reading  a  newspaper,  as  any  other  passenger.  There 
vaa  no  evid^ice  that  defendant  permitted  its  employees  when  off  duty  to 
zide  it  its  passenger  cars  when  wearing  their  tmiforms,  or  that  when  so 
riding  such  employees  were  riding  at  their  own  risk;  no  evidence  was  offered 
thai  employees  so  riding  released  defendant  from  liability  by  reason  of 
defendant's  negligence,  and  no  evidence  was  offered  that  an  employee  when 
so  riding  waa  to  be  treated  any  differently  than  any  other  citizen^ 

"  The  law  is  well  settled  that  if  the  master's  negligence  is  a  matter  extrane- 
ous to  his  specific  employment,  or  if  the  injury  be  received  at  a  time  when 
^  servant  is  not  engaged  in  his  duties,  then  the  servant  occupies  the 
position  or  status  of  a  stranger.  {Vick  v.  K.  T.  C.  d  E,  R.  R.  R.  Co.,  95 
^.  Y.  274.)  He  was  at  the  time  of  the  accident  a  stranger  to  the  defendant." 
5«t  V.  If.  y.  O.  d  E.  R.  R.  R.  Co.,  117  App.  Div.  741. 

If  a  servant  of  a  railroad  corporation  divests  himself  of  his  character 
•«  a  servant  or  fellow-servant,  and  becomes  a  paying  passenger  on  the  cars 
<rf  the  railroad,  he  will  doubtless  acquire  and  possess  all  the  rights  of  a 
P*wenger  or  of  any  third  person  unconnected  with  the  master.  Roaa  v.  N.  7. 
^-  ^  B.  R.  R.  R.  Co.,  6  Hun,  4»7;  affd.,  74  N.  Y.  617. 
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It  was  said  in  MoOackm  v.  W.  N.  Y.  d  P.  R.  R.  Co.,  77  Hun,  69,  of  a 
railroad  employee  traveling  on  a  pasB,  to  perform  certain  work,  "  He  was  a 
passenger  —  though  a  free  passenger  —  and  his  place  was  in  the  paseenger 
car.'*  ■  •    !      1'    -J 

The  plaintiff  is  not  entitled  to  any  relief  under  the  Workmen's  Ck>mpai8a- 
tion  Act.  The  amendment  of  1916,  chapter  622,  while  adding  a  new  class  of 
employees  who  theretofore  had  been  excluded  from  its  benefits,  does  not  pro- 
vide that  a  person  not  in  the  service  of  the  employer  is  an  employee.  The 
statute  still  requires  the  applicant  for  relief  to  be  in  the  service  of  the 
employer  when  injured. 

There  has  not  been  cited  any  authority  in  this  State  squarely  holding  that 
an  employee  off  duty  riding  as  a  passenger,  solely  in  pursuit  of  his  own. 
pleasure  or  business,  must  as  a  matter  of  law  be  held  to  be  an  employee 
while  so  riding.  In  6  Cyc.  page  544,  it  is  said,  "But  as  it  is  customary 
to  give  free  transportation  to  employees  as  a  part  of  the  consideration  for 
their  services,  an  employee  so  riding,  not  for  the  purpose  of  rendering  any 
service  but  for  his  own  pleasure  or  advantage,  is  a  passenger."  Citing 
authorities  in  many  states.  The  only  authority  in  New  York  that  even 
superficially  seems  to  hold  otherwise  is  McLaughlin  v.  Inierwhan  8t.  R.  Co., 
101  App.  Div.  134,  in  which  case  the  injured  plaintiff  specifically  alleged 
that  he  was  an  employee  seeking  benefits  xmder  the  Employers'  Liability  Act. 

In  the  case  at  bar  every  fact  touching  the  plaintiff's  status  at  the  time 
of  his  injury  being  conceded,  it  was  established  as  a  matter  of  law  that  the 
plaintiff  was  a  passenger  at  the  time  of  his  injury.  The  conclusion  is  reached 
that  defendant's  motion  must  be  denied.    Motion  denied. 

In  the  following  case,  the  Appellate  Division  held  that  the 
dependents  of  a  yard  engineman  killed  while  walking  along  his 
employer's  tracks  shortly  after  turning  in  his  engine  were  not 
entitled  to  compensation.  He  had  left  one  track,  crossed  a  public 
highway  and  mounted  another  track  when  he  was  struck.  The 
court  said  that  he  was  a  mere  trespasser  at  the  place  of  the  acci- 
dent.    The  full  text  of  the  opinion  is  as  follows: 

Ames  v.  N.  Y.  Ckntbal  R.  R.  Co.,  178  App.  Div.  324,  May  2,  1917. 

Woodward,  J.:  The  State  Industrial  Commission  has  certified  the  ques- 
tion: "Did  the  injuries  which  resulted  in  the  death  of  William  Ames  arise 
out  of  and  in  the  course  of  his  employment  with  the  New  York  C^tral  Rail- 
road Company  within  the  meaning  of  the  Workmen's  Compensation  Law?'' 

The  facta  found  by  the  Comma  ssion  are  to  the  eflfect  that  on  the  8th  day 
of  March,  IdlS,  the  day  when  William  Ames  received  the  injuries  which 
resulted  in  his  death,  he  resided  in  Albany,  and  was  employed  as  a  yard 
engineman  by  the  New  York  Central  Railroad  Company;  that  on  said  day, 
at  about  six  o'clock  in  the  morning,  the  said  William  Ames  had  turned  in 
his  engine,  having  completed  his  work,  and  had  also  turned  in  his  slip 
showing  that  his  run  had  been  completed.  His  engine  was  left  by  him  in 
the  freight  yard  about  100  feet  from  the  public  street,  namely,  Spencer  street. 
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There  were  plenty  of  streets  by  which  Ames  could  have  left  the  yard  for 
the  purpose  of  going  home,  but,  instead  of  making  use  of  one  of  these  high- 
ways, he  walked  along  the  tracks  for  a  distance  of  1,000  feet  and  crossed 
over  another  street  and  on  to  the  tracks  on  the  other  side  of  the  last-mentioned 
street,  and  was  there  struck  and  killed  by  a  passing  freight  train.  The 
purpose  of  Ames  in  going  upon  this  second  tracks  which  appears  to  have 
been  an  elevated  track  of  the  New  York  Central  lines,  was  supposed  to  be 
for  the  purpose  of  catching  a  passing  freight  train  in  order  to  board  the 
same  and  ride  to  West  Albany,  where  he  could  collect  his  pay.  Ames,  as 
the  Commission  certify  the  facts,  had  no  authority  from  his  employer  to  be 
at  the  place  where  the  accident  occurred  and  was  not  at  that  place  on  any 
business  in  behalf  of  his  employer,  but  was  there  for  purposes  of  his  own. 

We  think  the  question  must  be  answered  in  the  negative.  While  there 
might  be  cases  in  which  an  employee  in  going  for  his  wagee  would  be  con- 
sidered as  acting  in  the  course  of  his  employment,  we  think  this  is  not  such 
a  case.  Ames  had  closed  his  day's  work  and  had  left  the  premises  of  his 
employer;  he  had  gained  a  public  highway  in  safety,  and  then  he  climbed 
up  some  steps  and  gained  entrance  to  the  right  of  way  of  an  elevated  railroad 
conducted  by  the  eame  company  which  employed  him  in  the  yards,  which 
appear  to  have  been  at  grade,  and  was  struck  by  a  Boston  and  Albany  train, 
which  makes  use  of  this  elevated  track.  He  was  employed  by  the  New  York 
Central  Railroad  Company,  but  his  employment  was  not  upon  the  line  where 
the  accident  happened;  he  was  a  mere  trespasser  at  the  point  where  the 
accident  happened,  violating  the  spirit  if  not  the  letter  of  section  83  of  the 
Kailroad  Law  (Consol.  Laws,  chap.  49;  Laws  of  1910,  ch.  481),  and  there 
is  no  justification  for  holding  the  insurance  carrier  liable  for  such  an  aod* 
dent.  He  was  not  engaged  in  a  hazardous  employment  for  the  employer;  he 
was  making  use  of  the  tracks  of  the  New  York  Central  railroad  for  a  pur- 
pose for  which  they  were  not  intended,  and  the  loss  must  fall  upon  those  who 
were  dependent  upon  him.  {Matter  of  De  Voe  v.  New  Y\ark  State  Railtoa^s, 
169  App.  Div.  472,  476;  affd.,  218  N.  Y.  318,  320;  Matter  of  Glatzl  v.  Btumpp, 
220  id.  71,  74.) 

The  question  is  answered  in  the  negative.  All  concurred.  Question  certified 
answered  in  the  negative. 

If  an  employee  lingers  or  loiters  upon  his  employer's  premises, 
he  endangers  his  right  to  compensation  for  accident  occurring 
while  he  is  coming  to  or  leaving  work  The  accident  must  occur 
within  a  reasonable  time  before  the  work  begins  or  after  it  ends. 
Employees  under  the  influence  of  liquor  are  apt  to  be  loiterers.  In 
Bowling  v.  N.  Y.  Central  dk  H.  B.  B.  B.  Co.,  referred  to  above, 
the  employee  staggered  along,  and  finally  sat  down  upon  the  track. 
In  the  following  case  a  diver's  attendant,  having  gone  ashore  for 
supper,  came  back  in  an  intoxicated  condition.  He  was  not  per- 
mitted to  go  to  work  and  in  the  course  of  time  returned  ashore. 
The  return  was  in  the  night  over  an  unsafe  trestle.    He  fell  into 

Digitized  by  VjOOQ iC 


124    CouBT  Dboisions  on  Wobkmew'b  Compensation  Law 

the  water  and  was  drowned.  The  Appellate  Division  reversed  an 
award  to  his  dependents.  It  held  that  the  real  quitting  was  the 
quitting  for  supper  several  hours  before  the  accident  and  that  the 
employee,  though  he  had  come  back  to  the  job,  had  not  resumed 
his  employment.  It  held,  too,  that  his  second  going  ashore  was  not 
^^in  the  orderly  and  ordinary  manner  when  the  time  for  his 
departure  properly  and  naturally  arose  "  nor  *'  in  the  performance 
of  any  duty  to  his  employer."  The  opinion  in  Kieman  v.  Frie- 
stedt  Underpinning  Co.,  reproduced  in  Bulletin  81,  at  page  195, 
was  said  not  to  be  at  variance.  The  full  text  of  the  decision  is 
as  follows : 

Pope  y.  Mebeitt  &  Chafmax  Derbick  &  Wbsceing  Co.,  177  App.  Dit.  69, 

March  7,  1917. 

OocHBANE,  J.:  John  Pope,  the  husband  of  the  claimant,  was  working  for 
his  employer  in  laying  water  pipes  under  the  Narrows  in  New  York  harbor 
between  Brooklyn  and  Staten  Island.  A  trestle  had  been  built  from  the 
Staten  Island  shore  about  one  hundred  feet  into  the  water  under  which 
the  employer  was  excavating  at  a  depth  of  about  fifty  feet  a  trench  in  which 
the  pipes  were  to  be  laid.  About  seventy-five  feet  from  the  end  of  the  trestle 
a  fioating  derrick  was  stationed.  From  this  derrick  divers  went  down  into 
the  water  to  perform  tlie  necessary  work.  It  was  Pope's  duty  to  attend  one 
of  the  divers  on  this  derrick;  to  dress  him  properly  in  his  diving  equipment; 
assist  him  in  entering  the  water ;  respond  to  his  signtds  while  in  the  water ; 
assist  him  out  of  the  water  and  relieve  him  of  his  equipment  when  he 
emerged.  His  hours  of  duty  were  from  four  o'clock  in  the  afternoon  until 
midnight.  A  small  boat  belonging  to  the  derrick  was  used  in  going  to  and 
from  the  derrick  and  the  employees  frequently  in  going  ashore  rowed  from 
the  derrick  in  this  small  boat  to  the  trestle  and  then  proceeded  along  the 
trestle  to  the  shore.  On  February  19,  1916,  at  about  eight  o'clock  in  the 
evening,  Pope  went  ashore  for  supper  and  returned  to  the  derrick  in  an 
intoxicated  condition.  His  diver  refused  to  allow  him  to  assist  in  the  work 
and  the  caplain  of  the  derrick  locked  Pope  up  in  the  forecastle  of  the  derrick 
and  took  his  place  in  the  preparation  of  the  diver  for  entering  the  water  and 
in  attending  him  while  in  the  water.  Shortly  after  eleven  o'clock  in  the 
eveninig  Pope  came  out  of  the  forecastle  and  insisted  on  attending  the  diver 
who  had  come  up  out  of  the  water,  but  was  not  allowed  to  do  so  by  the  diver 
and  the  captain.  At  about  eleven-thirty,  one  of  the  other  employees  went 
ashore  in  the  customary  boat  for  some  purpose  in  connection  with  the  work 
and  Pope  got  into  the  boat  with  the  other  employee  who  conveyed  him  to 
the  trestle  and  placed  him  thereon.  He  was  not  seen  thereafter  until  the 
following  morning  when  his  dead  body  was  found  in  the  trench  under  the 
trestle,  he  evidently  having  fallen  therefrom  and  met  hie  death  by  drowning. 
All  of  the  foregoing  facts  appear  from  the  findings  of  the  Commission. 

On  June  21,  1916,  the  Commission  having  taken  evidence,  disallowed  this 
claim  on  the  ground  that  the  accident  to  Pope  did  not  arise  out  of  and 
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in  the  course  of  his  employment.  On  September  16,  1916,  the  Commission, 
vithout  further  evidence,  reconsidered  and  changed  its  former  decision  and 
made  the  award  now  under  review. 

The  Ckimmission  should  have  adhered  to  its  first  decision  which  was  the 
correct  one.  The  aocideat  to  Pope  has  been  found  not  to  h»ve  been  occasioned 
solely  by  his  intoxication.  But  that  is  not  the  only  difficulty.  The  accident 
did  not  arise  out  of  and  in  the  course  of  his  employment.  In  its  opinion 
allowing  the  award  the  Commission  says  "that  an  employee  on  quitting 
work  for  the  day  is  entitled  to  a  reasonable  opportunity  to  leave  the  employ- 
er's plant  and  place  himself  upon  a  public  highway,  and  that  if  injured  before 
reaching  the  public  highway,  provided  he  uses  reasonable  speed  in  leaving 
the  plant,  he  is  covered  by  the  Compensation  Law."  With  this  statement  of 
a  general  principle  we  are  in  full  accord.  But  it  has  no  application  to  the 
presoit  case.  Pope  had  quit  work  for  several  hours  before  the  accident 
because  of  his  intoxicated  condition.  He  did  not  and  could  not  use  ''  reason- 
able speed  in  leaving  the  plant."  Neither  was  he  leaving  the  plant  as  a 
natural  and  ordinary  incident  of  the  conclusion  of  his  hours  of  labor,  because 
that  would  not  occur  until  midnight.  He  had  been  locked  up  in  the  fore- 
castle of  the  derridn  and  the  Commission  has  specically  and  very  properly 
made  the  following  finding:  "Which  precaution  was  made  necessary  by 
Pope's  condition  of  intoxication,  it  being  the  fear  of  the  captain  that  on 
account  of  the  amount  of  ice  on  the  dedc  Pope  might  fall  into  the  water." 
So  that  very  clearly  there  was  an  interval  of  several  hours  immediately  pre- 
ceding his  accident  when  he  was  not  in  the  service  of  his  employer  because 
of  the  fact  that  he  had  voluntarily  and  intentionally  by  the  use  of  intoxicants 
disqualified  himself  for  such  service.  His  duty  to  his  employer  required  him 
to  remain  on  the  derrick  until  midnight  and  he  went  ashore  before  that 
time,  not  in  the  performance  of  any  duty  he  owed  to  the  employer  or  incidental 
thereto,  such  as  leaving  the  work  in  the  orderly  and  ordinary  manner  when 
the  time  for  his  departure  properly  and  naturally  arose,  but  he  left  the 
derrick  before  the  proper  time  to  do  so  arrived  because  he  had  incapacitated 
himself  for  service  and  was  not  in  the  performance  of  any  duty  which  he 
owed  his  employer.  In  the  perfomnmce  of  such  duty  he  would  have  been 
on  the  derrick  attending  the  diver  and  would  not  have  been  on  the  trestle. 
He  was  there  when  he  met  his  accident  for  the  fulfillment  of  his  own  purposes 
because  of  his  intoxicated  condition.  If  he  had  been  entirely  sober  and  had 
gone  ashore  under  the  same  circumstances  the  claimant  would  not  have 
been  entitled  to  an  award,  because  going  ashore  under  such  circiunstances 
would  not  have  been  in  the  line  of  hie  duty  or  incidental  thereto,  but  for 
the  accomplishment  of  some  personal  purpose.  While  under  the  presumption 
of  the  statute  and  the  finding  of  the  Commission  his  intoxication  may  place 
the  claim  in  no  more  unfavorable  position  than  if  he  had  been  sober,  it 
does  not  make  the  case  more  favorable.  The  only  point  of  the  intoxication 
in  this  case  is  to  explain  why  he  was  going  ashore  and  to  make  it  clear 
that  in  doing  so  he  was  not  in  the  performance  of  any  duty  to  his  employer. 
In  no  just  or  reasonable  sense  can  it  be  said  that  this  accident  arose  out  of 
and  in  the  course  of  the  onployment,  and  while  we  have  frequently  announced 
oar  approval  of  a  liberal  interpretation  of  the  statute,  we  think  such  liberality 
would  be  stretched  to  the  breaking  point  were  it  to  include  this  claim  within 
the  provisions  of  the  statute.  ^  , 
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Nothing  decided  in  Matter  of  Kiernan  v.  Friestedi  Underpinning  Company 
(171  App.  Div.  539)  is  at  variance  with  the  views  here  expreaeed.  The  ques- 
tion litigated  on  that  appeal  and  the  only  question  considered  and  determined 
was  whether  or  not  the  claimant  was  an  employee.  It  was  contended  that 
he  was  at  the  place  of  the  accident  merely  seeking  employment.  The  point 
here  discussed  was  not  raised  or  considered  in  that  case. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred. 
Award  reversed  and  claim  dismissed. 

A  hod  carrier,  upon  quitting  his  work,  lingered  in  the  building 
to  gather  firewood  for  his  own  use  at  home.  He  fell  to  his  death 
in  attempting  to  descend  a  ladder.  Though  the  accident  happened 
before  he  had  left  his  employer's  premises,  the  Commission  denied 
compensation  to  his  dependents.  Commissioner  Lyon  summed  up 
the  case  as  follows : 

LiBEBATOBE  v.  Kelly  Oonstbuction  Oo.,  BuL,  vol.  2,  p.  12;  S.  D.  R.,  vol.  10. 
p.  574,  Sept.  15,  1916,  in  part. 

I  think  from  all  the  evidence  in  the  case,  it  must  be  found  that  Liberatore 
was  injured  at  least  ten  minutes  after  the  hour  for  quitting  had  been 
annoimced;  that  he  was  gathering  wood  for  his  own  purposes  after  quitting 
time  and  that  his  death  therefore  resulted  from  an  accident  which  did  not 
arise  out  of  and  in  the  course  of  his  employment.  Indeed,  the  evidence  to 
my  mind  shows  that  it  was  the  carrying  of  the  bag  of  wood,  which  itself 
probably  caused  the  unfortunate  accident.  The  testimony  is  not  only  that  the 
ladder  which  Liberatore  had  to  descend  stood  almost  perpendicidar,  but  that 
the  rung  next  below  the  floor  was  only  an  inch  and  a  half  or  two  inches 
below  the  floor  level,  so  that  it  was  necessary  to  use  exceeding  care  upon 
stepping  on  that  first  nmg,  in  order  not  to  lose  one's  footing.  Taking  this 
into  account  and  also  the  fact  that  he  was  apparently  bringing  down  with 
him  a  large  bundle  of  wood,  said  to  be  three  feet  by  two,  and  I  think  it  is  a 
fair  inference  that  it  was  his  load  interfering  with  his  ability  to  handle  him- 
self, and  perhaps  with  his  seeing  where  he  was  stepping  which  caused  him 
to  lose  his  balance  and  fall  to  the  floor  below. 

I  reach  this  conclusion  with  a  good  deal  of  hesitancy,  because  the  case  of 
the  widow  and  children  seems  to  be  a  hard  one.  I  am  quite  clear,  however, 
that  the  accident  did  not  arise  out  of  and  in  the  course  of  Liberatore's  employ- 
ment, and  I  advise  that  an  award  be  denied. 

In  Murphy  v.  Ludlvm  Steel  Co.,  a  negligence  action  with 
peculiar  features,  the  employee  lost  his  life  while  coming  to  work. 
His  home,  in  a  house  belonging  to  his  employer,  was  upon 
premises  continuous  with  his  employer's  plant.  His  wife  was  a 
co-employee.  They  walked  to  and  from  the  factory  upon  a  road 
that  bordered  the  employer's  grounds.     As  they  emerged  from 
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their  home  one  morning  on  their  way  to  work  a  live  wire  of  the 
plant  which  had  fallen  in  the  yard  killed  the  husband.  The  wife 
chose  to  bring  an  action  for  n^ligence.  The  theory  of  the  action 
was  that  the  husband,  in  connection  with  the  accident,  was  the 
employer's  tenant  and  not  his  servant  The  employer's  attorney 
set  up  the  Workmen's  Compensation  Law  as  a  bar  to  the  action. 
The  court  submitted  the  case  to  the  jury  which  decided  that  the 
case  was  one  in  negligence  and  brought  in  a  verdict  in  favor  of 
the  wife  for  $5,000.  The  action  having  been  tried  before  Justice 
Chester  in  the  Supreme  Court  of  Albany  county,  the  employer's 
appeal  lay  to  the  Appellate  Division  in  the  Third  Department 
which  is  also  the  forum  for  appeals  from  the  State  Industrial 
Commission's  rulings  in  compensation  cases.  Upon  appeal,  the 
Appellate  Division,  Presiding  Justice  Kellogg  dissenting  with 
opinion,  affirmed  the  judgment  It  held  that  the  phraae  ^^upon  the 
premises  "  in  Workmen's  Compensation  Law,  §  3,  subd.  4,  means 
"not  any  lands  which  the  employer  owns,  but  rather  the  imme- 
diate premises  or  grounds  upon  which  the  plant  is  located  "  and 
that  in  carrying  his  wife's  basket  the  husband  was  not  doing  his 
employer's  work.  The  dissenting  opinion  emphasized  the  unity 
of  the  family  in  relation  to  the  employment  and  the  fact  that  the 
electric  current  which  killed  the  husband  was  an  instrumentality 
of  the  employer's  plant.  The  text  of  the  case  is  as  follows : 
Murphy  v.  Ludlum  Steel  Co., App.  Div. ,  Maf.  15,  1918. 

H.  T.  Kbujooq,  J.:  Tlii«  is  a  negligence  action  in  which  damageB  resulting 
from  the  death  of  the  hiuband  of  the  plaintiff  are  sought  to  be  recovered. 
Deceajsed  was  kiUed  by  tiie  falling  of  a  wire  which  carried  a  current  of 
electricity  of  high  voltage.  The  wire  was  maintained  by  the  defendant,  and 
it  ia  not  aeriously  contended  that  in  reference  to  ita  maintenance  there  was 
freedom  from  negligence.  The  chief  contention  is  that  the  deceased  at  the 
time  of  the  accident  was  the  employee  of  the  defendant,  and  that  recovery 
must  be  sought  under  the  Compensation  Act. 

The  deoeaaed  was  employed  by  the  defendant  aa  a  janitor  of  an  office  build- 
ing. The  mills,  offices  and  certain  tenement  houses  of  the  defendant  were  all 
situate  upon  a  tract  of  land  of  about  seventy-five  acres.  One  of  the  tenementa 
was  occupied  by  the  deceased  and  his  wife.  It  was  separately  fenced  off, 
80  that  deceaaed  possessed  hia  own  lawn,  and  his  own  private  way  to  the 
public  atreet.  All  the  buildings  constituting  the  plant  were  more  than  eight 
hmidred  feet  away.  In  order  to  get  to  the  office  building  of  which  he  was 
janitor,  deceaaed  would  pass  through  his  own  yard  to  the  street,  down  the 
street,  and  then  upon  the  premises  of  the  defendant.  Deceased  paid  the 
defendant  a  rental  of  $10  a  month  for  his  house.    At  the  time  of  the  accident 
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he  was  in  his  own  front  yard  on  his  way  to  the  office  building,  ajid  the  wire 
which  touched  and  killed  him  fell  upon  hie  premises. 

The  business  of  the  employer  and  the  occupation  of  the  deceased  was  hazard- 
ous. The  deceased,  however,  was  not  engaged  in  his  hazardous  occupation 
"  upon  the  premises  or  at  the  plant "  of  his  anployer  within  the  meaning  of 
section  3,  subdivision  4,  of  the  Compensation  Act.  It  has  been  held  that 
workmen  on  their  way  to  and  iTom  the  plant,  not  actually  working,  but  about 
to  work,  or  having  just  worked,  if  still  "upon  the  premises"  are  protected. 
Evidently  the  premises  meant  are  not  any  lands  which  the  employer  owns, 
but  rather  the  immediate  premises  or  grounds  upon  which  the  plant  is 
located.  Where,  as  in  this  case,  a  workman  lives  in  a  house  rented  of  the 
employer  from  which,  to  get  to  the  plant,  he  must  go  out  upon  a  public  street, 
he  is  not  while  within  his  own  door  yard,  though  on  his  way  to  woric,  ''  upon 
the  prcanises  of  the  employer  "  within  the  meaning  of  the  act. 

Was  the  deceased,  though  away  from  the  plant  and  premises  of  the  employer 
at  the  moment  of  the  accident,  acting  "  in  the  course  of  his  employment  ?  " 
He  was  carrying  a  basket  of  linen  to  the  plant,  at  the  request  of  his  wife, 
who  conducted  a  restaurant  for  the  defendant  in  the  office  building  of  which 
the  deceased  was  janitor.  They  left  their  house  together  at  about  ten  minutes 
to  eight  in  the  morning.  The  wife  started  with  the  basket  from  the  door, 
but  before  they  left  their  premises  handed  it  over  to  the  deceased  with  a 
request  that  he  carry  it.  It  is  contended  that  deceased  was  employed  to 
assist  his  wife,  and  that  in  carrying  the  basket  he  was  therefore  doing  his 
master's  work. 

In  finding  a  verdict  for  the  plaintiff  the  jury  necessarily  determined  that 
deceased  was  not  so  employed.  That  determination  was  sufficiently  supported 
by  the  proof.  The  wife  of  the  deceased  had  been  employed  for  several  months 
prior  to  the  employment  of  the  deceased.  They  were  not  employed  together 
or  at  the  same  time.  The  wife  testified  that  at  the  time  of  hiring  of  the 
deceased  she  was  present  and  not  a  word  was  said  about  his  assisting  her; 
that  he  was  to  act  as  janitor,  to  take  care  of  the  office,  to  sweep  it,  to  clean 
it,  to  wash  windows  and  to  cut  the  grass  in  front  of  the  office;  that  he  was 
to  do  no  work  in  referenx:e  to  the  laundry  or  her  work  therein.  She  said 
that  he  did  no  such  work  and  never  carried  her  basket  of  washing;  that 
usually  he  went  to  work  at  ten  minutes  to  eight  and  she  at  ten;  that  this 
was  the  first  occasion  when  going  to  work  together  he  carried  her  basket. 
For  the  defense  one  witness  testitied  that  he  told  the  deceased,  when  hiring 
him,  that  he  was  to  help  his  wife  in  any  way  possible.  Another  witness 
testified  that  he  frequently  saw  deceased  carrying  baskets  of  linen  from 
his  house  to  the  office,  but  when  pressed  admitted  that  he  did  not  know  what 
the  baskets  contained.  This  is  all  the  testimony  given  upon  the  subject. 
For  us  to  decide  that  tlie  two  latter  witnesses,  rather  than  the  wife  should 
be  credited,  is  to  usurp  the  functions  of  the  jury.  The  evidence  was  ample 
to  support  a  finding  that  the  husband  in  carrying  the  basket  was  not 
doing  work  which  he  was  employed  to  do  and  was  not  acting  "  in  the  course 
of  his  employment." 

Tlie  judgment  shoidd  be  affirmed,  with  costs. 

JoHiT  M.  Kkllogo,  p.  J.  (dissenting) :  The  defendant  has  a  large  steel 
jplant  at  Colonic,  N.   Y.,  of  about  seventy-five  acres,  upon  which  are  the 
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mills,  workshops,  office  buildings,  eleofcric  appliances,  transformer  house  and 
tenementa  for  housing  certain  of  the  employees. 

The  plaintiff  and  her  husband  were  employed  at  tlie  office  building  and 
resided  about  836  feet  from  it.  In  front  of  the  plant  was  a  road,  along 
which,  and  on  the  defendant's  property  at  the  street  line,  was  one  of  its 
electric  light  wires  carrying  550  volts.  The  husband  was  due  at  the  office 
about  eight  o'clock  in  the  morning.  At  about  ten  minutes  to  eight,  the 
plaintiff  and  her  husband  started  for  the  office  building  al<Hig  the  usual  route, 
which  necessarily  went  under  the  electric  wire,  and  while  enroute  and  upon 
the  defendant's  property  and  plant,  the  electrie  wire  fell,  hitting  him  and 
causing  his  death. 

The  plant  is  operated  by  electricity.  An  electric  company  delivered  to  the 
defendant  at  its  transformer  house  near  the  office  building,  an  electric  current 
of  10,800  volts,  which  the  defendant  there  reduced  to  550  volts  and  carried 
it  over  its  uncovered  wires  to  the  various  places  on  the  plant  where  work 
is  to  be  done.  Such  wires  are  not  usually  covered.  The  wire  causing  the 
death  ran  from  the  transformer  house  to  a  pole  outside  of  the  house  of  the 
purchasing  agent  on  the  plant,  and  at  this  pole  the  current  was  reduced  to 
110  volts  and  taken  into  the  house  for  lighting  purposes.  It  does  not  appear 
why  the  reduction  did  not  take  place  at  the  transformer  house  rather  than 
at  the  pole,  but  we  must  assume  that  in  some  way  it  was  in  the  interest  of 
the  buainess  to  carry  the  high  voltage  along  the  street  end  make  the  reduction 
at  the  pole.  None  of  the  other  houses  for  the  employees  had  any  use  of  tbe 
electric  current.  It  is  evident  that  this  high  tension  wire  was,  by  a  severe 
wind  the  night  before,  brought  in  contract  with  the  branches  of  a  tree  and 
fused,  one  end  falling  upon  the  ground  and  the  other  hanging  from  the  tree. 
By  the  judgment  appealed  from  the  plaintiff  has  recovered  damages  for  the 
death  of  her  husband  on  the  ground  that  it  resulted  from  the  defendant's 
n^ligence. 

It  is  clear,  under  section  11  of  the  Workmen's  Compensation  Law,  that  the 
action  cannot  be  maintained  if  the  accident  to  the  intestate  was  fairly  within 
the  purview  of  that  law.  {Shanahan  v.  Monarch  Engineering  Co.,  219  N.  Y. 
469;  Winter  v.  Peter  Doelger  Breio^  Co,^  175  App.  Div.  796.)  That  law 
is  to  be  interpreted  liberally  for  the  protection  of  the  employee  and  the 
employer  who  has  complied  with  its  terms.  It  was  a  part  of  the  contract. 
{Matter  of  Ziegler,  218  N.  Y.  544.)  The  defendant  had  complied  with  the 
proyisions  of  the  law;  therefore,  if  death  benefits  can  be  awarded  the  widow 
onder  the  Workmen's  Compensation  Law,  this  action  cannot  be  maintained. 

The  Workmen's  Compensation  Law  must  not  be  limited  to  the  mere  moments 
when  the  onployee  is  actually  at  work;  he  is  within  its  protection  when 
he  is  upon  the  employer's  premises  and  on  his  way  to  or  from  work  unless 
he  has  turned  aside  for  other  purposes.  {Byloto  v.  Bt.  Regis  Paper  Co,, 
179  App.  Div.  556;  Leslie  v.  O'Connor,  220  N".  Y.  672;  Di  Paolo  V.  Crimmins 
Construction  Co.,  219  N.  Y.  580;  Bradbury's  Workmen's  Compensation,  3d  Ed., 
473.) 

The  facts  above  stated,  standing  alone,  bring  the  case  fairly  within  that 
law,  and  this  action  cannot  be  maintained  unless  the  facts  about  to  be  men- 
tioned change  the  situation. 

The  plaintiff  and  her  husband  lived  in  one  of  the  houses  at  the  plant. 
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The  wire,  whicli  caused  the  death,  passed  over  the  premibes  in  front  of  that 
house  and  alongiyide  of  the  road.  In  passing  from  the  house  to  the  road, 
in  order  to  get  to  the  office  building,  it  was  necessary  for  the  occupants  of 
the  house  to  pass  under  the  wire.  It  is  claimed  that  the  death  came  to  the 
tenant  by  the  negligence  of  the  landlord  rather  than  to  an  employee  from 
the  hazards  of  the  employment.  The  trial  court  took  that  view  of  the  case, 
but  left  it  to  the  jury  to  determine  whether  in  carrying  the  basket  of  laundry 
hereinafter  referred  to  the  decedent  was  doing  an  act  of  courtesy  to  his 
wife  or  a  service  to  the  company,  holding,  in  eubstance,  that  the  case  was  not 
within  the  Compensation  Law,  unless  the  decedent  at  the  time  was  performing 
a  aervice  for  the  company  other  than  that  of  going  to  his  work.  This  view  is 
too  narrow,  it  reverses  the  presumption  in  favor  of  the  claim  being  within 
the  law  and  is  too  close  a  refinement  upon  the  relation  of  the  parties  and 
sacrifices  substance  to  technicality. 

The  deceased  employee  met  his  death  upon  the  premises  of  the  employer 
while  going  to  his  work  and  from  a  hazard  of  the  employment.  If  we  are 
in  error  upon  this  point,  nevertheless  the  evidence  shows  that  the  accident 
occurred  in  the  course  of  and  arising  out  of  the  employment.  Before  the 
husband  entered  the  employ  of  the  company  the  wife  was  employed  by  it 
in  serving  a  mid-day  meal  at  the  restaurant  in  the  office  building,  and  also 
was  performing  the  general  duties  of  cleaning,  dusting  and  caring  for  the 
offices  in  the  building  at  $7  per  week.  But  the  works  were  being  enlarged, 
the  office  force  was  increased,  new  rooms  were  opened  up  in  the  office  build- 
ing for  use,  and  the  services  were  too  much  for  her  to  perform  alone.  By  an 
arrangement  between  the  plaintiff,  her  husband  and  the  company,  she  was  to 
continue  to  serve  the  mid-day  meal  at  the  reartaurant  and  assist  him  as 
might  be  required  by  him  in  the  performance  of  his  duties  as  janitor,  for 
$9  per  wedc.  He,  for  his  aervices  as  janitor,  dueting,  cleaning,  caring  for 
the  office  building,  taking  care  of  the  walks,  the  lawn  around  the  plant, 
building  the  fires  in  winter,  shovelling  snow  and  the  general  duties  of  a 
janitor,  was  to  receive  $10  per  wedc.  The  employer  was  to  have  $10  per  month 
for  the  use  of  the  house.  It  was  understood  that  the  dusting,  cleaning,  scrub- 
bing, caring  for  the  windows  and  the  general  work  in  the  offices  must  be 
performed  outside  of  business  hours.  The  office  force  arrived  at  the  building 
about  a  quarter  after  eight  in  the  morning  and  left  about  a  quarter  after 
five  or  later  in  the  afternoon.  Plaintiff  ordinarily  went  to  her  work  about 
ten  o'clock  in  the  morning.  Flour  and  other  material  belonging  to  the  defend^ 
ant  were  kept  at  the  house,  and  the  plaintiff  frequently  prepared  soups  for 
service  at  the  restaurant  at  their  house  and  also  did  certain  baking  at  their 
house.  The  napkins,  dishcloths  and  linen  used  at  the  restaurant  were  taken 
to  the  house  and  laundered  by  a  woman  there  and  taken  back  to  the  office 
by  the  plaintiff  or  her  husband,  and  sometimes  by  the  children  of  the  laun- 
dress. The  plaintiff  frequently  went  to  Albany  to  market  for  the  restaurant, 
and  when  packages  and  boxes  arrived  for  the  restaurant,  the  husband  opened 
them  and  put  the  things  in  their  proper  places,  sometimes  rendering  her  other 
assistance,  for  it  is  evidence  that  he  frequently  carried  things  for  the  restau- 
rant between  the  office  building  and  the  house  and  the  company  knew  of 
these  usages. 

At  the  time  of  the  accident  a  basket  of  laundry  for  the  restaurant  was 
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to  be  carried  from  the  house  to  the  restaurant,  and  the  plaintiff  asked  her 
husband  to  carry  it.  He  took  it  and  they  started  along  the  usual  route  for 
the  office  to  b^in  work.  She  was  going  to  Albany  for  supplies  for  the 
restaurant.  As  they  were  leaving  the  lawn  the  husband  was  hit  by  tlie  wire 
and  killed. 

The  defendant,  by  contract  made  with  the  husband  and  wife,  engaged  their 
serrices  at  the  office  building  and  was  to  house  them.  It  probably  felt  that 
the  work  in  the  restaurant  and  in  the  other  part  of  the  buildiing  could  be 
done  more  satisfactorily  by  a  husband  and  wife  than  by  strangers,  and  that 
each  would  have  an  interest  in  seeing  that  the  work  was  properly  done 
and  give  Teasonable  assisttoce  to  the  end,  and  she,  in  suggesting  the  employ- 
ment of  her  husband,  undoubtedly  had  the  same  view.  The  work  called  for 
by  the  contract  of  employment  is  usually  performed  by  the  janitor  and  his 
family.  It  was  necessarily  understood  that  the  husband  and  wife,  in  the 
performance  of  their  services  to  the  defendant,  would  show  the  courtesies  and 
attentions  and  render  the  assistance  each  to  the  other  which  usually  are 
incident  to  that  relation.  They  were  employed  as  husband  and  wife  and 
were  expected  to  render  the  services  as  such.  Tlie  wife  has  the  right,  with 
the  consent  of  the  husband,  to  make  a  separate  contract  for  her  services  out- 
side of  the  household  and  receive  her  wages  therefor,  and  in  such  a  case  it 
is  presumed  the  contract  is  in  her  sole  business  and  for  her  sole  benefit. 
(Section  60,  Domestic  Relation  Law.)  It  is  evident  that  this  contract  was  of 
a  somewhat  different  nature.  The  husband  and  wife  together  made  a  single 
contract  for  their  services  and  housing  and  it  is  not  entirely  clear  whether 
if  the  defendant  defaulted  in  paying  their  wages  that  the  husband  could 
maintain  an  action  for  the  $19  per  week  lees  the  $10  per  month  for  housing; 
or  whether  the  wife  could  maintain  a  separate  action  for  $9  per  week  and 
escape  paying  for  any  part  of  the  housing;  or  whether  a  joint  action  could 
be  maintained  for  the  $19  per  week,  subject  to  a  reduction  of  $10  per  month 
for  the  housing.  {Holcomh  v.  Harris,  16d  N.  Y.  257;  Birklech-  v.  Aclcroyd, 
74  N.  Y.  36^;  Pwrier  v.  Ihmn,  131  N.  Y.  314^317.) 

Those  questions  must  be  determined,  when  necessary,  by  a  consideration 
of  all  the  circumstances  and  all  the  inferences  which  may  arise  from  the 
contract  and  the  relations  of  the  parties  and  the  acts  done.  We  express 
no  opinion  upon  them,  but  conclude  that  under  the  presumptions  raised 
by  the  Workmen's  Compensation  Law,  section  21,  that  it  may  be  said,  for  the 
purposes  of  that  law  at  least,  that  the  husband  had  a  certain  duty  to  see 
that  the  work  at  the  restaurant  was  properly  performed  and,  if  he  per- 
formed his  other  duties  and  the  wife  was  unable  or  indisposed  to  carry 
the  laundry  or  to  perform  similar  services,  that  it  was  his  right  and  duty 
under  the  contract  to  carry  the  laundry  and  to  perform  similar  services 
with  reference  to  the  restaurant  business.  By  doing  such  acts  he  did  not 
abdicate  the  employment  and  occupy  the  position  of  a  stranger  to  the 
defendant. 

We  have  seen  that  some  of  the  food  for  the  restaurant  was  prepared  at 
their  home,  over  their  stove  and  with  their  equipment,  which  we  assume  he 
owned.  Evidently  the  husband  and  wife  treated  the  contract  as  a  mutual 
affair,  for  the  only  rent  paid  was  paid  by  her,  assumably  from  the  general 
fond  or  from  the  earnings  of  both.     She  assisted  him  in  his  work  and  he 
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assisted  her  more  or  less  in  hers.  The  fact  that  the  defendant  made  the 
contract  with  both,  and  that  the  work  was  to  be  performed  at  the  same 
time  and  place  and  undier  the  same  circumstances,  indicates  that  each  in  a 
way  was  to  act  with  the  other  in  the  performance  of  the  duties  required  by 
the  contract  which  they  had  made  and  that  each  was  to  render  assistance  to 
the  other  in  carrying  out  the  contract.  The  fact  that  after  the  husbaad's 
death  the  wages  formerly  paid  to  both  were  paid  to  her,  and  that  she  con- 
tinued to  reside  in  the  house,  employing  such  assistance  as  she  desired  at 
her  own  expense^  indicates  that  in  a  way  the  work  in  and  about  the  office 
building  was  treated  as  one  job.  We  must  assume  that  the  parties  did  not 
contemplate  that  the  work  called  for  by  the  agreement  was  to  be  done  by 
each  as  a  stranger  to  the  other  and  to  the  work  of  the  other.  The  husband 
and  wife,  in  a  way,  in  the  making  and  execution  of  the  contract,  were 
treated  more  as  one  person  than  as  two  separate  employees  who  were 
strangers  to  each  other  and  were  engaged  in  separate  jobs.  A  single  con- 
tract provided  that  all  the  work  mentioned  at  the  office  was  to  be  performed 
by  this  faniily,  and  it  mattered  little  who  did  a  particular  senrice  or 
whether  each  did  a  particular  part  of  a  particular  service.  As  head  of  the 
family,  and  a  party  to  this  agreement,  the  husband  was  charged  with  a 
certain  duty  with  reference  to  the  laundry,  and  apparently  under  the  con- 
tract it  was  fairly  within  the  purport  of  the  agreement  that  the  laundry, 
the  soup  and  the  other  materials  were  to  be  carried  back  and  forth  when 
necessary  without  regard  to  which  one  of  the  contracting  parties  carried 
them.  If  either  performed  the  woric,  the  contract  was  being  fairly  per- 
formed. We  cannot  say  that  that  duty  devolved  upon  the  wife  as  cook 
and  meal  server  any  more  than  it  devolved  upon  him  as  the  person  having 
the  general  charge  of  the  office  building  and  restaurant.  He  may  have 
carried  the  basket  to  relieve  his  wife  from  the  burden,  but  it  was  his  right 
and  duty  towards  her,  and  it  was  his  right  and  duty  towards  the  employer 
to  see  that  the  basket  was  properly  delivered  at  its  destination. 

If  we  assume  that  the  wife  was  carrying  the  laundry  from  her  house  to 
the  restaurant,  and  another  employee,  en  route  for  the  office  to  begin  his 
work,  as  an  act  of  courtesy,  had  taken  her  burden  at  the  street  line  and, 
while  taking  it,  had  been  killed  by  the  wire,  he  would  be  within  the  terms 
of  the  act.  {Matter  of  Water8  v.  Taylor  Co.,  218  N.  Y.  24i8;  Matter  of 
Martucoi  v.  Hills  Brothers  Co.,  171  App.  Div.  370.)  It  is  difficult  to  see  how 
the  husband  can  be  treated  otherwise. 

In  LesUe  v.  O'Connor  d  Richmofid,  Incorporated,  220  N.  Y.  6712,  the  injured 
employee  was  the  manager  of  a  livery  stable.  The  third  and  fourth  floors 
above  the  stable  were  used  as  tenements,  the  top  floor  was  occupied  by  him, 
and  he  "while  going  down  stairs  from  his  apartment  fell  and  cut  his  fore- 
head." It  was  held  that  the  injury  arose  out  of  and  in  the  course  of  hia 
employment.  In  that  case  we  find  from  the  record  that  the  employee  at  first 
received  his  wages  and  paid  for  the  apartments,  but  later  he  was  not  charged 
for  the  apartment;  in  other  words,  his  salary  was  increased  by  the  amount 
he  had  been  paying  in  rent. 

In  this  case,  while  the  employees  paid  for  the  use  of  the  house,  the  fact 
remains  that  none  but  employees  could  be  housed  at  the  plant.  They  were 
occupying  it  so  that  they  would  be  at  all  times  near  the  office  building  to 
attend  to  their  duties.    The  occupation  was  for  the  direct  convenience  and 
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profit  of  the  employer.  If  they  had  not  paid  rmt  they  probably  would 
have  received  $10  per  month  less  compensation.  Whether  they  received 
fall  wages  and  paid  for  the  housing,  or  had  less  wages  and  were  housed 
free,  is  immaterial,  as  it  does  not  change  substantially  the  relation  of  the 
parties.  The  husband  and  wife  were  the  employees  of  the  defendant  and, 
Bs  a  part  of  their  contract,  were  to  be  housed  on  the  premises,  and  he  has 
met  his  death  by  a  hazard  of  the  employment.  Refinements  as  to  the 
technical  relation  of  the  parties  are  not  necessary  or  profitable. 

iWe  have  seen  that  the  authorities  distinctly  hold  that  if  an  employee  is 
injured  in  a  hazardous  employment  upon  the  premises  of  the  employer,  while 
going  to  or  from  his  employment,  he  is  within  the  law.  He  must  equally  be 
within  the  law  if,  while  going  to  the  plant,  he  is  injured  solely  by  a  hazard 
arising  from  and  connected  with  its  operation. 

If  we  assume  that  an  employee  en  route  to  the  plant  to  begin  work  is 
injured  by  an  explosion  at  the  plant,  resulting  from  a  hazard  of  the  business, 
just  before  he  arrives  upon  the  property  of  the  employer,  it  would  seem  that 
his  injury  would  be  compensatable.  Ordinarily,  it  is  quite  immaterial  whether 
the  injury  is  at  the  plant  or  upon  the  property  oi  the  employer.  The  question 
is, —  did  the  injury  arise  out  of  and  in  the  course  of  the  employment?  If 
the  employee  is  away  from  the  plant  while  performing  a  duty  relating  to  his 
hazardous  employment,  he  is  within  the  law.  Where  it  is  held  that  an 
employee  is  within  the  act  while  going  to  his  work  and  receiving  an  injury 
while  on  the  premises  of  the  employer,  where  the  injury  does  not  arise  from 
the  hazard  of  the  business,  his  presence  upon  the  premises  is  necessary  to 
justify  the  conclusion  that  the  injury  arose  out  of  and  in  the  course  of  the 
employment.  But  if  the  employee  is  injured  while  going  to  his  work,  and 
from  a  hazard  of  the  employment  itself,  it  is  immaterial  upon  whose  premises 
the  accident  happens,  for  he  is  within  both  the  letter  and  the  spirit  of  the  law. 

But  if  we  are  to  give  the  matter  a  more  technical  consideration,  we  may 
well  say,  when  we  are  speaking  with  reference  to  the  electric  wire  and  the 
current  carried  by  it,  that  the  defendant,  in  the  operation  of  its  plant,  was 
in  possession  of  the  place  where  the  decedent  was  killed,  and  that  the  rights 
of  the  decedent  in  the  premises  was  a  mere  housing,  which  gave  him  no 
independent  rights  in  the  lot  in  conflict  with  the  use  the  employer  was 
making  of  the  premises.  He  and  the  employer  each  had  a  partial  use  of  the 
lawn.  If  we  treat  the  deeedent  as  a  tenant,  it  is  only  in  a  qualified  sense 
and  not  in  a  way  to  free  the  defendant  from  liability.  If,  after  hours,  the 
employee,  while  sitting  at  his  stove,  had  been  killed  by  the  fall  of  the 
chimney  of  the  house,  a  different  question  would  arise.  The  operation  x>f 
the  plant  and  the  risks  of  the  employment  would  not  then  have  contri- 
buted to  the  injury.  There  would  then  be  a  question  whether  a  landlord's 
duty  had  been  performed  towards  him.  The  chimney  had  no  use  except 
as  a  part  of  the  house  and  had  no  connection  with  the  plant  or  its  operation. 
Quite  probably  such  an  injury  would  not  arise  out  of  and  in  the  course 
of  the  employment.  But  the  electric-light  wire  was  not  embraced  in  the 
occupancy.  The  decedent  wa«  in  no  way  connected  with  the  wire  or  its 
use;  the  wire  was  there  only  as  a  part  of  and  an  instrumentality  of  the 
plant,  and  while  there  subjected  him  at  all  times  to  the  risks  of  the  employ- 
ment, which  was  distinct  from  any  risk  growing  out  of  or  connected  with 
the  house  or  lawn.    The  operation  of  the  plant  alone  caused  his  death;  if  the 
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plant  had  been  shut  down  no  injury  could  have  befallen  him.  The  wire 
was  maintained  and  the  current  sent  through  it  by  his  employer,  in  its 
capacity  as  such  and  not  as  an  owner  of  the  house.  As  the  electric  wire  and 
current  related  solely  to  the  plant  outside  of  the  premises  occupied  by  the 
plaintiff  and  her  husband,  the  premises  must  be  considered  as  a  part  of  the 
plant  when  we  speak  of  them  with  reference  to  the  electric  wire  and  cur- 
rent. It  is  not  quite  clear,  and  perhaps  not  very  material,  whether  there 
was  a  sidewalk  in  front  of  the  premises  and  whether  the  wire  was  between 
the  sidewalk  and  the  road  or  on  the  lot  at  the  roadside.  Wherever  it  was, 
it  was  not  a  part  of  the  premises  occupied  by  the  decedent  but  was  a  part 
of  the  employer's  premises. 

This  law  gives  compensation  without  regard  to  fault,  and  in  determin- 
ing whether  a  case  is  fairly  compensible  we  are  to  lay  aside  the  question 
of  fault  and  consider  that  the  rule  of  the  case  will  apply  to  other  cases 
where  there  can  be  no  remedy  outside  of  this  law.  There  is  less  confusion 
if  we  consider  the  case  without  r^^rd  to  fault  and  assume  that  no  liability 
exists  unless  the  case  is  within  this  law.  We  are  not  construing  the  law 
against  the  employee  or  his  widow.  The  case  may  not  be  free  from  doubt, 
but  a  rule  must  be  established  which  will  be  enforced  equally  in  cases  where 
there  is  negligence  and  in  cases  where  there  is  none,  so  that  the  statute  must 
have  a  broad  and  liberal  interpretation  for  the  benefit  of  the  employee  as 
well  as  the  employer  and  to  bring  within  its  provisions  cases  fairly  within 
its  spirit.  The  object  of  the  law  was  to  charge  upon  the  ultimate  consumer 
the  losses  from  accident  which  would  otherwise  fall  upon  the  injured 
employee,  to  give  the  employee  a  speedy  and  sure  remedy  and  to  save  the 
employer  who  complies  with  it  from  other  claims  and  actions.  It  was 
known  that  the  ordinary  action  to  recover  damages  was  unsatisfactory, 
resulting  in  delays  and  expense,  and  frequently  was  disastrous  to  the 
employer  or  employee,  and  often  to  both.  This  statute  was  intended  to  do 
away  with  the  delays  and  uncertainties,  and  to  provide  a  remedy  which 
may  summarily  be  administered. 

The  act  wisely  provides  that  the  question  of  fault  does  not  enter  into  the 
merits  of  the  claim.  For  that  reason  we  have  not  considered,  and  it  is 
unnecessary  to  consider,  whether  or  not  actionable  n^ligence  has  been 
shown.  That  is  beside  the  question.  The  only  que.stion  is, —  do  the  facts 
assisted  by  the  presumption  that  the  claim  is  within  the  Compensation  Law, 
entitle  the  wife  to  compensation  thereunder.  In  my  judgment  she  was 
entitled  to  compensation  and  for  that  reason  cannot  maintain  this  action. 

The  judgment  and  order  should  therefore  be  reversed  and  the  complaint 
dismissed,  with  costs. 


In  the  following  decision,  the  Appellate  Division,  two  justices 
dissenting,  reversed  an  award  of  death  benefits  for  a  noon  interval 
accident  that  occurred  within  the  building  upon  which  the  em- 
ployer was  working  but  not  within  his  jurisdiction  nor  in  connec- 
tion wnth  the  work  ho  was  doing: 
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;Maxor  v.  PEinaifQfioN,  180  App.  Div.  130,  Nov.  14,  1917. 

WooDWASD,  J.:  The  conclusionB  of  fact  made  by  the  Comniiflmoii  are  to 
the  effect  that  on  the  23d  day  of  February,  1»17,  William  Manor  waa 
employed  by  Alfred  Pennington;  that  the  latter  was  a  general  contractor, 
with  an  office  for  the  transaction  of  business  at  Plattsburgh;  that  the 
employer,  at  the  time  of  the  accident  resulting  in  the  death  of  claimant's 
intestate,  *'had  a  contract  for  some  construction  work  on  the  main  and 
second  floors  of  a  garage  in  Plattsburgh,  same  being  the  property  of  Hannan 
k  Henry  Oarage  Co.,  and  William  Manor  was  working  on  that  job."  The 
conclusion  continues:  '*0n  said  date  William  Manor  and  three  other  men 
at  the  noon  hour  w^ent  down  to  the  boiler  room  to  eat  their  dinner.  The 
boiler  room  was  in  the  cellar  of  the  garage  and  at  about  12:50  P.  ic.,  and  just 
before  the  men  were  ready  to  go  upstairs  to  continue  with  their  work  for 
the  afternoon,  the  boiler  exploded  and  William  Manor  thereby  received  bums 
from  which  he  died  the  same  day.  "  Upon  this  basis  of  fact  the  State 
Industrial  Commission  has  made  rulings  of  law  holding  that  the  case  comes 
within  the  provisions  of  the  Workmen's  Compensation  Law,  and  that  the 
claimant,  decedent's  father,  is  entitled  to  an  award  during  his  dependency. 

How  can  it  be  said  that  this  accident  was  one  "  arising  out  of  and  in  the 
course  of  his  employment?"  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41], 
S  10,  Id.  f  3,  subd.  7,  as  amd.  by  Laws  of  1916,  chap.  622.)  The  employer's 
contract  was  for  doing  some  work  on  the  first  and  second  floors  of  an  existing 
garage.  The  forenoon's  work  had  been  done  and  the  men  had  left  the  work 
and  had  gone  out  for  dinner;  the  evidence  is  that  William  Manor  had  been 
away  from  the  premises,  and  that  he  returned  and  went  down  into  the  boiler 
room  in  the  basement,  to  await  the  time  for  going  to  work  at  one  o'clock, 
and  at  ten  minutes  before  one  o'clock  the  boiler  belonging  to  the  garage,  not 
to  the  employer,  exploded,  with  the  result  as  stated.  The  wholly  uncon- 
tradicted evidence  is  that  the  employer  made  no  use  whatever  of  the  base- 
ment; his  contract  did  not  relate  to  that  part  of  the  building,  and  if  the  men 
went  down  into  that  basement  to  eat  their  dinner  they  were  as  much  out  of 
the  jurisdiction  and  control  of  the  employer  as  though  they  had  crossed  the 
street  and  entered  some  other  building.  The  employer  was  in  possession  of 
the  first  and  second  floors  for  the  purposes  of  the  work,  but  his  possession 
did  not  extend  to  any  other  part  of  the  building,  and  the  men,  by  electing 
to  go  into  the  basement  rather  than  to  some  other  place  for  eating  their 
dinner,  could  not  impose  the  duties  of  an  insurer  upon  the  employer  during 
the  time  that  they  were  lawfully  and  properly  absent  from  the  place  of 
their  employment.  Manor  was  not  an  employee  because  he  was  not  engaged 
in  performing  any  of  the  work  for  which  he  was  employed.  {Matter  of  Bargey 
V.  MasBwro  Macaroni  Co,,  218  N.  Y.  410,  413) ;  his  injuries  did  not  arise  out 
of  hia  employment  in  any  other  sense  than  that  he  was,  probably,  in  that 
locality  because  he  was  employed  upon  the  first  and  second  stories  of  the 
building,  but  he  was  not  at  the  time  doing  anything  for  the  employer,  any 
more  than  he  would  have  been  if  he  had  been  waiting  in  the  office  of  a  local 
hotel  for  the  expiring  of  the  dinner  hour.  The  accident  which  happened  was 
not  due  to  any  risk  growing  out  of  the  performance  of  the  employer's  eon- 
tract;  it  was  such  a  risk  as  arose  from  the  conduct  of  the  garage  by  its  owners, 
with  which  the  employer  had  no  relation,  and  the  employee  could  have  been 
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performing  no  service  for  the  master.  ''Employee/'  as  now  defined  for  the 
purposes  of  the  Workmen's  Compensation  Law,  "  means  a  person  engaged  in 
one  of  the  occupations  enumerated  in  section  two  or  who  is  in  the  service  of 
an  employer  whose  principal  business  is  that  of  carrying  on  or  conducting 
a  hazardous  employment  upon  the  premises  or  at  the  plant,  or  in  the  course 
of  his  employment  away  from  the  plant  of  his  employer  "  (f  3,  subd.  4,  as  amd. 
by  Laws  of  1916,  chap.  622) ,  and  this  accident  did  not  occur  upon  the  prem- 
ises or  at  the  plant  of  the  employer,  but  upon  the  premises  or  at  the  plant 
of  the  Hannan  &  Henry  Garage  Company,  where  neither  the  employer  nor 
the  employee  had  any  rights,  except  by  the  license  of  the  owners;  it  occurred 
''  away  from  the  plant  of  his  employer,"  but  not  ''  in  the  course  of  his  em- 
ployment;  "  he  was  performing  no  work  whatever;  he  was  awaiting  the  hour 
to  return  to  his  employment  in  a  part  of  the  premises  which  were  in  the  pos- 
session and  control  of  third  persons,  and  the  law  does  not  extend  its  protec- 
tion to  one  thus  situated. 

The  award  should  be  reversed.  All  concurred,  except  Kkluoqq,  P.  J.,  and 
Lton,  J.,  who  dissented.    Award  reversed  and  claim  dismiraed. 

The  foregoing  cases  resulting  in  denial  of  compensation  may  be 
compared  with  the  following  cases  resulting  in  award  of  compen- 
sation. 

The  Appellate  Division  unanimously  and  without  opinion 
affirmed  awards  to  an  elevator  man  who  came  late  to  work,  un- 
locked his  elevator  door  and  was  hit  by  the  elevator  as  it  de- 
scended under  operation  of  another:  Lynch  v.  Anderson^  Case  No. 
60299,  July  2,  1917;  181  App.  Div.  911,  November  14,  1917; 
and  to  an  employee  who  entered  the  premises  upon  which  his 
employer  was  erecting  a  building  and  was  injured  before  beginning 
work  while  on  his  way  to  a  toilet  in  a  nearby  building:  Dvbin 
V.  Hefferman,  Claim  No.  3801,  May  2,  1917;  181  App.  Div.  909, 
November  14,  1917.  The  Commission  awarded  compensation  for 
the  unwitnessed  death  of  a  hod  carrier  who  had  been  waiting 
during  a  rainy  forenoon  about  the  building  that  his  employer  was 
erecting  and  who  fell  from  an  upper  floor  to  which  he  had  gone 
presumably  in  expectation  that  the  work  delayed  by  the  rain  was 
about  to  begin :  CampaneUa  v.  8tola  Construction  &  BfuUding  Co., 
S.  D.  R,  vol.  9,  p.  385,  August  15,  1916. 

A  steam  shovel  engineer,  having  finished  a  road  job,  loaded  his 
shovel  upon  a  train  in  the  evening  and  set  out  upon  his  own  motor- 
cycle in  order  to  be  at  his  new  place  of  work  next  morning.  He 
met  with  an  accident  on  the  way.  The  insurance  carrier  claimed 
that  his  day's  work  had  ceased  when  he  saw  the  shovel  on  the 
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train;  the  Attorney-General,  that  it  was  not  to  cease  till  he  arrived 
at  the  new  scene  of  labor.  The  Appellate  Division  unanimously 
and  without  opinion  aflBbmed  an  award  of  compensation:  Cum- 
mings  v.  Johnson  Construction  Co.,  S.  D.  R,  vol.  9,  p.  369,  July 
19,  1916;  178  App.  Div.  942,  May  2,  1917. 

An  employee  was  injured  in  a  collision  while  being  conveyed  in 
his  employer's  automobile  with  fellow  employees  to  their  place  of 
work.  The  Appellate  Division  affirmed  an  award  in  this  case 
unanimously  and  without  opinion:  Savinsky  v.  Hicks  £  Sons, 
Case  No.  32173,  April  6, 1917;  181  App.  Div.  910,  November  14, 
1917.  In  a  similar  case,  an  employer  engaged  a  liverjman  to 
transport  three  of  his  employees  regularly  about  two  or  two  and 
a  half  miles  to  and  from  their  place  of  work.  Skidding  of  the 
liveryman's  automobile  killed  two,  and  injured  the  third  work- 
man. The  Commission  awarded  compensation.  The  principle 
of  the  award  is  stated  in  the  following  ruling: 

Reatino  et  al.  v.  Thompson  t  Stariiett  Co.,  Bui.,  vol.  2,  p.  229,  July  5,  1917. 

Ltok,  CommiBfiioner. :  I  suppose  there  is  no  rule  in  compensation  more 
thoroughly  established  than  the  one  which  holds  that  an  injured  workman 
ordinarily  is  not  entitled  to  compensation  if  his  injury  happens  to  him  before 
he  reaches  his  employer's  plant  or  after  he  has  left  it,  at  all  events,  unless  he  is 
upon  some  errand  or  duty  for  his  employer  at  the  time  of  injury.  Like 
most  rules,  however,  this  has  to  have  an  application  which  is  reasonable  and 
fair  in  the  case  of  extraordinary  conditions  and  circumstances.  I  am  quite 
clear  that  these  cases  are  compansatable  and  that  they  can  be  so  held  without 
violating  the  general  rule  already  referred  to. 

I  think  under  conditions  such  as  are  here  outlined,  we  may  well  hold  that 
the  term  of  employment  is  constructively  extended  as  is  also  the  plant  of  the 
employer,  to  cover  the  injured  workmen  while  on  the  way  to  and  from  their 
place  of  work,  if  injured  while  upon  a  means  of  transportation  furnished 
by  the  employer  and  by  him  paid  for,  the  same  being  as  it  manifestly  is  here, 
a  portion  of  the  contract  either  expressed  or  implied.  It  is  not  denied  that 
these  men  were  permitted  and  indeed  expected  to  go  from  Port  Washington 
to  the  place  of  their  labor  by  the  means  provided  by  the  employer.  The  fact 
that  they  boarded  at  a  long  distance  from  the  place  of  employment  would, 
I  think,  be  sufficient  to  hold  that  the  time  of  their  employment  would  be 
extended  to  cover  the  length  of  time  necessary  to  reach  their  place  of  employ- 
ment by  the  means  of  transportation  furnished  by  the  employer. 

Many  adjudicated  cases,  I  think,  fully  sustain  a  finding  here  that  these 
cases  are  compensatable,  although  perhaps  not  on  the  precise  theory  here  out- 
lined. In  the  Matter  of  Donovam,  211  Mass.,  page  77,  an  employee  was 
engsged  to  work  about  two  miles  from  his  home.  He,  in  common  with  other 
employees  had,  with  the  knowledge  and  the  consent  of  the  employer,  been 
accustomed  to  ride  to  and  from  the  vicinity  of  his  place  of  employment  in  a 
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wagon  f umiahed  by  his  employer.  Mr.  Donoran  was  injured  while  so  ridin^^ 
in  this  wagon  at  the  end  of  his  day's  work.  An  award  of  compensation  was 
sustained,  the  court  fimying: 

The  flnding  of  the  Industrial  Accident  Board  that  Donovan's  transportatioii 
was  "  incidental  to  his  employment "  fairly  means.  In  the  connection  in  whlcli 
it  was  used,  that  It  was  one  of  the  incidents  of  his  employment,  and  that  It 
was  an  accessory,  collateral  or  subsidiary  part  of  his  contract  of  employment, 
somethinflT  added  to  the  principal  part  of  that  contract  as  a  minor,  but  none  the 
less  a  real  feature  or  detail  of  the  contract.  Whatever  has  been  uniformly  done 
In  the  execution  of  such  a  contract  by  both  of  the  i>arties  to  it,  may  well  be 
regarded  as  having  been  adopted  by  them  as  one  of  its  terms. 

In  Cremins  v.  Guest,  1  B.  W.  C.  160,  where  the  employer  furnished  a  train 
to  carry  the  working  men  to  and  from  their  work,  it  was  held  that  a  workman 
about  to  enter  the  train  and  who  was  pushed  off  the  platform  and  killed 
during  a  rush  of  workmen,  had  suffered  an  accident  while  the  relationship  of 
master  and  servant  existed,  and  that  the  widow  as  a  dependent  was  entitled 
to  recover. 

In  Holmes  v.  G,  N,  Railway  Co.,  2  W.  C.  C.  19,  it  was  held  that  where  the 
employer  contracts,  either  expressly  or  impliedly,  to  provide  free  carriage  by 
train  to  the  woricmen  to  his  place  of  employment,  the  employment  will  be 
held  to  begin  when  the  workmen  enter  the  train.  Therefore,  in  the  case  of 
an  accident  the  workmen  are  entitled  to  compensation. 

In  the  Matter  of  William  Gerow,  Op.  Sol.  Dept.  C.  &  L.  page  217,  it  was 
held  that  a  claimant  employed  in  the  Panama  Canal  Zone  and  who  while 
going  from  his  work  and  riding  on  an  engine  belonging  to  the  United  States 
government  and  sustained  injuries  while  on  the  engine,  w*as  imder  the  Federal 
Compensation  Law. 

Honnold  in  his  work  on  Workmen's  Compensations  Laws,  quotes  the  follow- 
ing from  a  California  case: 

Where  an  employer  undertakers  to  transport  his  woricmen  to  and  from  their 
homes,  or  to  or  from  any  specific  place  of  arrival  and  departure  for  tlie  place  of 
employment,  his  employees  are  on  the  premises  of  employment,  when  they  step 
into  the  vehicle  of  transportation  fumished  by  the  employer  and  so  remain  until 
they  step  out  of  it,  either  going  or  coming. 

In  Walton  v.  Tradger  Iron  d  Coal  Company,  6  B.  W.  C.  692,  a  collier  living 
six  miles  from  the  pit  where  he  worked,  traveled  free  of  charge  to  and  from 
his  work  on  a  train  provided  by  a  railway  company  at  the  instance  of  his 
employers.  In  getting  into  the  train  for  the  journey  home  he  was  killed  by 
accident,  and  it  was  held  that  the  accident  arose  out  of  and  in  the  course  of 
his  employment. 

Such  seems  the  trend  of  the  decisions  and  I  think  they  are  applicable  to 
the  present  cases,  and  I,  therefore,  advise  an  award. 

On  the  6th  day  of  July,  1917,  the  Commission  acted  upon  the  foregoing 
matter  in  accordance  with  the  foregoing  opinion. 

Other  cases  in  which  the  Appellate  Division  has  affirmed  awards 
to  employees  injured  while  being  carried  to  or  from  work  in 
vehicles  provided  by  the  employers  are  Schultz  v.  Metz  Bros., 
Case  'No.  18262,  June  18,  1917;  181  App.  Div.  — ,  December  28, 
19^17;  and  Littler  v.  Fuller  Co.,  Case  No.  2^951,  Sept.  14, 
1917;  182  App.  Div.—,  Jan.  18,  1918;  223  N.  Y.  Rep.  — , 
May  7,  1918. 
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Two  cases  of  award  to  stevedores  for  injuries  incurred  while 
leaving  the  vessels  upon  which  they  had  been  at  work  are  Lee  v. 
Smith  <6  Sons  Co.,  iS.  D.  E.,  vol,  10,  p.  584,  BuL,  vol.  2,  p.  14, 
September  15,  1916,  in  which  the  employee  was  said  to  have  dis- 
obeyed orders  not  to  jump  from  the  ship  to  the  dock,  and  TumUt 
V.  Ocean  Steam  Navigation  Co.,  S.  D.  R,  vol.  11,  p.  629,  Decem- 
ber 5^  1916,  in  which  the  employee  had  been  discharged  or  laid 
off  for  an  altercation  and  was  assaulted  by  a  co-employee  before 
he  reached  shore. 

A  woman  employed  by  a  retailer  of  women's  clothing  to  alter 
garments  was  awarded  compensation  for  injuries  due  to  slipping 
on  her  employer's  stairs  while  she  was  returning  from  lunch: 
Smith  V.  OoU,  S.  D.  R,  vol.  9,  p.  376,  July  20,  1916.  This  case 
was  reversed  upon  appeal  as  to  one  week's  compensation,  appar- 
ently for  want  of  coverage.*  The  Appellate  Division,  unanimously 
and  without  opinion,  affirmed  an  award  to  an  oiler  of  machinery 
in  a  mill  who  was  waiting  upon  the  plant  of  his  employer  during 
a  noon  interval  for  instructions  as  to  his  afternoon's  work  and 
whose  hand  got  caught  in  a  machine  which  started  suddenly  while 
he  was  looking  it  over:  Siivins  v.  Buffalo  Cereal  Co.,  Case  No. 
19653,  August  14,  1917;  —  App.  Div.  — ,  March  6,  1918.  This 
case  may  be  compared  with  the  Manor  case,  above,  under  this 
title.  Injuries  to  employees  in  connection  with  the  duty  of  posting 
or  procuring  the  employer's  mail  during  the  noon  interval  are 
noticed  below,  page  148. 

4.  AssavU  hy  another  than  injwred  employee. — ^Accidents  to 
employees  are  divisible  into  those  in  which  but  one  person,  the 
injured  employee,  participates  and  those  in  which  two  or  more 
persons,  including  the  injured  employee,  participate.  Cases  of  the 
second  class  are  presented  under  this  subtitle  and  the  two  subtitles 
following.  They  involve  various  conditions  and  circumstances. 
The  uninjured  party  may  be  a  fellow  workman  or  an  outsider. 
The  injury  may  be  intentional  or  unintentional.  Unintentional 
injury  may  originate  in  horseplay,  or  may  not.  Where  it  so 
originates,  the  injured  employee  may  or  may  not  initiate  or  take 
part  in  the  horseplay.    Intentional  injury  may  follow  upon  assault 

*  13ie  Appellate  Division's  decision  was  made  in  November,  1918.  The  court  reporter 
fUled  to  publistL  notice  of  It  because  of  informality  of  the  proceedings.  The 
employer  had  fUled  to  appeal  from  an  earlier  award  for  ten  weeks  within  the  time 
limit. 
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by  the  injured  employee  or  upon  assault  by  the  uninjured  party. 
An  injured  employee  may  or  may  not  commit  assault  in  the  line 
of  duty. 

The  relation  of  assault  to  employment  is  thoroughly  illustrated 
by  the  cases  in  Bulletin  81,  pages  99,  100,  205-217.  Two  court 
cases  in  which  the  injury  to  the  employee  was  due  to  assault  by 
outsiders  but  in  which  appeal  was  taken  on  other  points  than 
assault  are  Hellman  v.  Mcmning  Sandpaper  Co.,  above,  page  95, 
and  Dietz  v.  Solomonwitz,  below,  page  278.  In  a  third  court  case, 
Spaaig  v.  Broadway  Brewing  &  Malting  Co.,  the  text  of  which 
appears  above,  page  111,  a  robber  shot  a  collector;  the  Appellate 
Division  in  affirming  an  award  to  his  dependents  cited  numerous 
precedents  and  said :  *'  The  fact  that  the  death  of  Spang  was 
intentionally  caused  does  not  defeat  the  claim.  He  was  killed  as 
an  incident  of  his  employment  because  he  had  in  his  possession 
money  belonging  to  his  employer,  which  it  was  the  purpose  of  his 
slayer  to  feloniously  appropriate.  An  injury  caused  deliberately 
and  willfully  by  a  third  party  may  be  an  'accidental  injury' 
within  the  meaning  of  the  act  from  the  viewpoint  of  the  employer 
and  employee.^' 

Two  Commission  rulings  are  of  interest  here: 

A  driver  was  taking  his  team  to  the  stable.  A  fellow  employee 
jumped  upon  the  wagon  to  ride  part  way  homa  A  third  person, 
having  a  grudge  against  the  fellow  employee  because  of  discharge 
from  employment,  fired  at  him  but  hit  the  driver.  In  advising 
an  award,  Commissioner  Lyon  said :  "  I  do  not  think  the'  inten- 
tion of  the  assailant  is  controlling  nor  that  the  fact  that  the 
injured  workman  was  innocent  of  anything  offensive  to  the  assail- 
ant can  change  the  necessity  for  granting  him  compensation  for 
the  injury  which  took  place  while  he  was  within  his  employment 
and  which,  in  my  opinion,  arose  out  of  the  employment.  Stokes 
was  injured  while  in  the  actual  performance  of  his  work  as  a 
truckman,  and  the  assault  grew  out  of  differences  between  the 
employer  and  his  employees  " :  Stokes  v.  Rewrdon,  S.  D.  R.,  vol. 
11,  p.  615;  Bui.,  vol.  2,  p.  42,  November  22,  1916. 

An  employee  engaged  in  loading  a  steamship  operated  a  winch 
in  such  a  way  as  to  anger  a  co-employee  who  assaulted  him  with- 
out serious  consequences.     Their  superior  discharged  or  laid  off 
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both  of  them.  Thereupon,  before  thqr  were  clear  of  the  vessel, 
the  assaulting  employee  repeated  his  assault,  breaking  his  co- 
employee's  jaw  and  otherwise  disabling  him.  In  advising  an 
award,  Commissioner  Lyon  said:  "  I  think  there  can  be  no  ques- 
tion but. that  had  the  assault  been  committed  by  Murphy  before 
the  men  were  discharged,  the  claimant  would  be  entitled  to  com- 
pensation under  the  rulings  of  this  Commission  and  of  the  courts. 
The  altercation  began  over  the  operation  of  the  winch  which  the 
claimant  was  using,  and  the  only  inference  is,  that  the  final  assault 
grew  either  out  of  that  fact,  or  out  of  the  fact  that  Murphy  had 
been  discharged  for  the  part  he  had  in  the  first  altercation.  The 
two  assaults,  therefore,  to  my  mind,  are  so  connected  that  they 
must  both  be  held  to  have  grown  out  of  the  employment " : 
Turait  v.  Ocean  Steam  Navigation  Co.,  S.  D.  R,  vol.  11,  p.  629, 
December  5,  1916. 

5.  Assault  by  the  injured  employee, —  Willful  intention  to 
injure  another  is  a  bar  to  compensation,  according  to  Workmen's 
Compensation  Law,  §  10.  An  employee  may  attack  another  in 
the  exercise  of  police  functions  or  in  the  guardianship  of  his 
employer's  property,  in  which  case  compensation  is  allowable.  All 
depends  upon  the  willful  intention  to  injure  or  kill.  The  four 
following  court  cases  of  assault  by  employees  resulting  in  their 
own  injury  illustrate  the  two  phases  of  the  subject. 

Two  employees  of  the  same  firm  got  into  an  altercation  as  to 
which  should  load  his  motor  truck  from  a  railroad  car  first.  One 
assaulted  the  other.  A  return  blow  broke  his  neck.  In  advis- 
ing that  the  decision  of  a  deputy  be  rescinded  and  an  award 
made.  Commissioner  Lyon  cited  Carbone  v.  Loft  and  other 
precedents  and  said :  "  The  question  when  an  injury  growing  out 
of  an  assault  of  a  workman  is  compensatable,  is  often  a  very  close 
one  and  extremely  difficult  of  determination.  The  decision  in 
such  case  seems  to  turn  upon  the  question  whether  the  assault  was 
in  connection  with  the  employer's  work  and  in  some  sense  in  the 
employer's  interest.  If  it  be  so,  the  case  would  seem  to  be  com- 
pensatable, otherwise  not":  Stillwagon  v.  Calhm  Bros.j  BuL, 
vol.  3,  p.  99,  Dec.  11,  1917.  The  Appellate  Division,  however, 
reversed  the  award,  May  8,  1918,  with  opinion,  one  justice 
dissenting. 

Two  employees  were  carrying  material  in  a  factory.    As  they 
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passed  each  other,  the  load  of  one  accidentally  struck  the  other. 
In  anger  the  latter  kicked  the  former  who  retaliated  with  a  push. 
The  attacking  employee  fell  over  a  box  and  broke  two  ribs.  The 
injury  terminated  fatally.  The  Commission  awarded  compensa- 
tion. The  Appellate  Division  reversed  the  award,  Justice  Kellogg 
dissenting.  The  court  held  that  the  injury  arose  from  no  causal 
connection  with  the  work  but  from  an  attempt  to  gratify  personal 
animosity.  The  ruling  opinion  and  the  dissenting  opinion  are  as 
follows : 

Gbiffin  v.  BoBEsaoN  &  Son,  176  App.  Div.  6,  Dec.  29,  1916. 

Ck>CHBANE,  J. :  This  case  presents  the  inquiry  as  to  whether  a  workman  who 
in  anger  commits  an  assault  upon  a  feUow-woriunan  and  as  a  result  thereof 
receives  an  injury  is  within  the  protection  of  the  Workmen's  Compensation 
Law  (Consol.  Laws,  chap.  6T;  Laws  of  1914,  chap.  41).  Unless  such  injury 
arose  **  out  of "  the  employment  within  the  meaning  of  subdivision  7  of 
section  3  of  the  act,  the  claim  cannot  be  sustained.     (6ee  f  10.) 

Under  the  facts  as  found  by  the  Commission,  Griffin  was  the  aggressor. 
He  became  angry  over  a  slight  and  unimportant  incident  which  the  Com- 
mission has  characterized  as  an  "  accident "  and  in  his  anger  committed 
a  crime  by  assaulting  his  fellow-servant  and  thereby  was  himself  injured.  It 
has  been  held  in  different  cases  that  when  a  servant  in  the  course  of  his 
employment  is  assaulted  by  another  he  may  sometimes  be  entitled  to  com- 
pensation. Such  was  the  case  of  Ca/rhone  v.  Loft,  decided  without  opinion  by^ 
this  court  (174  App.  Div.  901)  and  by  the  Court  of  Appeals  (219  N.  Y.' 
579).  This  is  on  the  theory  that  the  injured  servant  is  protecting  his 
master's  property  or  promoting  his  master's  interest,  or  that  the  assault 
on  him  was  in  some  way  incidental  to  the  duty  which  he  owed  his  master. 
But  what  duty  to  the  master  requires  a  servant  to  commit  a  crime?  When 
Griffin  lost  his  temper  and  assaulted  Cartwright  he  was  not  promoting  or 
enhancing  in  any  legitimate  sense  the  interest  of  his  employer,  but  he 
stepped  outside  the  scope  and  sphere  of  his  employment  to  serve  a  personal 
mental  condition. 

In  Matter  of  JBeitz  v.  Ruppert  (218  N.  Y.  148)  it  was  said:  "The  injury 
must  be  received  ( 1 )  while  the  workman  is  doing  the  duty  he  is  employed  to 
perform,  and  also  (2)  as  a  natural  incident  of  the  work.  It  must  be  one  of 
the  risks  connected  with  the  employment,  flowing  therefrom  as  a  natural 
consequence  and  directly  connected  with  the  work.  ♦  ♦  •  The  employer  may 
be  badly  or  carelessly  served  by  two  men  engaged  in  his  work,  and  yet 
it  may  be  inferred,  when  one  injures  the  other  in  a  quarrel  over  the  manner 
of  working  together  in  a  common  employment,  that  the  accident  arose  out 
of  the  employment  and  was  not  entirely  outside  of  its  scope,  if  it  was  con- 
nected with  the  employer's  work  and  in  a  sense  in  his  interest."  Now  in  this 
case  it  was  not  "  a  natural  incident  of  the  work  "  nor  was  it  in  cmy  sense 
in  the  interest  of  his  employer  that  Griffin  lost  his  temper  and  as  a  result 
thereof  assaulted  his  fellow-employee.  This  case  is  clearly  distinguishable 
from  the  Fleitz  case,  because  in  that  case  it  did  not  appear  as  a  matter  of  law 
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that  Heits  was  the  aggressor  or  violated  any  legal  or  ethical  propriety.  The 
altercation  in  which  he  became  engaged  was  in  connection  with  his  work 
and  in  the  interest  of  his  employer,  and  it  cannot  be  said  as  a  matter  of  law 
that  Heitx  in  the  occurrence  which  caused  his  injury  manifested  any  animosity 
or  did  anything  more  than  to  remonstrate  with  his  fellow-servant  for  what 
the  former  considered  an  improper  method  in  the  performance  of  the  work. 

In  Matter  of  De  Filippis  v.  FaUcenherg  (170  App.  Div.  163),  Mr.  Justice 
Lton  has  with  much  oare  and  labor  collated  many  cases  bearing  on  the  ques- 
tion of  the  right  of  an  employee  to  compensation.  Most  of  them  are  eases 
where  the  accident  arose  as  the  result  of  horse  play  or  sportiveness.  It  has 
generally  been  held  in  such  cases  that  acts  arising  therefrom  are  outside 
the  scope  of  the  employment.  The  case  at  .bar  is  very  similar  in  its  essential 
and  controlling  features  to  the  case  of  an  accident  arising  out  of  horse  play. 
Diametrically  opposite  motives,  it  is  true,  occasion  the  injurious  acts  in 
the  two  classes  of  cases,  but  in  both  classes  of  cases  the  purpose  is  to  gratify 
a  personal  desire.  In  one  class  of  cases  the  motive  is  a  spirit  of  frivolity 
or  playfulness.  In  the  other  the  motive  is  anger,  animosity  or  vindictiveness. 
But  in  borth  the  purpose  is  not  to  serve  the  master's  interest,  but  to  serve 
a  momentary  personal  emotion  of  the  employee.  Wliether  the  stirring  of  the 
mind  be  due  to  sportiveness  or  to  vindictiveness,  it  is  in  both  cases  personal 
to  the  employee  and  the  purpose  of  the  act  which  brings  about  the  injury 
is  to  serve  that  impulse  of  the  employee  and  such  act  neither  in  fact  does 
nor  is  it  intended  to  subserve  the  interests  of  the  master  nor  is  it  in  any 
proper  sense  incidental  thereto. 

In  the  De  FUippis  Case  {supra)  it  was  said:  "A  test  spoken  of  in  the 
case  of  Plumb  v.  Cohden  Flowr  mils  Co,,  Lid,  (7  B.  W.  C.  C.  1),  as  a  sound 
and  convenient  test  in  determining  whether  the  injury  arose  out  of  the 
employment  is  whether  it  is  in  the  scope  or  sphere  of  the  employment.  The 
injury  in  the  case  at  bar  was  not  a  peril  of  the  service,  nor  was  it  reasonably 
incidental  to  the  employment.  It  was  not  an  assault  which  had  its  origin 
in  the  nature  of  the  employment,  nor  was  in  any  way  whatever  connected 
with  the  master's  work.  In  Matter  of  McNicol  (215  Mass.  4^7)  the  court 
said:  *  It  [an  injury]  "  arises  out  of  "  the  employment  when  there  is  appar- 
ent to  the  rational  mind,  upon  consideration  of  all  the  circumstances,  a  causal 
connection  between  the  conditions  under  which  the  work  is  required  to  be 
performed  and  the  resulting  injury.  Under  this  test,  if  the  injury  can  be 
seal  to  have  followed  as  a  natural  incident  of  the  work  and  to  have  been 
contemplated  by  a  reasonable  person  familiar  with  the  whole  situation  as 
a  result  of  the  exposure  occasioned  by  the  nature  of  the  employment,  then 
it  arises  "  out  of  "  the  employment.'  '* 

Applying  the  test  of  the  foregoing  principle  to  the  present  case  it  seems 
quite  clear  that  this  claim  does  not  measure  up  to  such  test.  The  injury 
was  not  a  peril  of  the  service  nor  reasonably  incidental  thereto.  It  arose 
wholly  from  a  voluntary  act  of  Oriffin  entirely  unnecessary,  and  not  in  the 
protection  or  advancement  of  the  master's  interest  nor  connected  therewith. 
It  was  nothing  more  or  less  than  the  gratification  of  his  personal  feeling  of 
animosity.  No  reasonable  inference  can  be  drawn  which  legitimately  or 
fairly  demonstrates  that  the  injury  to  Griffin  was  an  incident  of  his  work. 
There  was  no  causal  connection  between  the  work  and  the  injury  which 
resulted    from    the   independent    and    affirmative    and    unjustifiable    act   of 
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GriiBn.  This  seems  to  have  been  clearly  an  injury  which  did  not  arise  **  oul; 
of  "  the  employment.  It  was  rather  otUside  of  the  employment  and  one  whicb 
grew  out  of  a  situation  inaugurated  by  the  injured  employee  himself  for  Ms 
individual  purpose. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concurred, 
except  Keixogo,  P.  J.,  who  dissented  in  an  opinion. 

Keexoqo,  p.  J.  (dissenting) :  Griffin  was  clearly  within  the  course  of  his 
duty  when  Cartwright  ran  against  him  with  the  rails  he  was  carrying. 
Griffin  was  disturbed  and  angered^  and  kicked  towards  Cartwright,  and  Cart- 
wi'ight  pushed  him,  with  the  result  that  he  received  the  injuries.  The  injury- 
did  not  result  from  the  kick  but  from  the  fall  after  Cartwright  pushed  him. 
We  assume  that  the  entire  incident  was  over  in  a  momoit.  It  was  not  an 
unnatural  or  an  unusual  thing  for  a  workingman  hit  by  another  while  at 
work  to  instinctively  kick  out  at  the  man  causing  the  injury.  It  was  in 
the  interest  of  the  employer  that  Griffin  should  be  allowed  to  pass  without  any 
interference  from  another  employee,  and  his  kick  was  a  remonstrance  against 
the  interruption  he  received  in  the  performance  of  his  duty.  The  Commission 
finds  that  the  aot  of  Cartwright  in  hitting  Griffin  was  purely  an  accident. 
There  is  nothing  to  show  that  at  the  moment  Griffin  considered  it  an  accident. 
Cartwright  created  an  emergency  by  running  into  Griffin  with  the  rails,  and 
probably  the  fact  that  Griffin  was  hit  called  forth  the  kick  without  any 
particular  volition  upon  his  part.  He  did  the  natural  thing  to  resist  force 
with  force.  As  the  Commission  says,  he  was  angry;  but  it  was  an  anger  of 
the  moment  created  by  the  act  of  Cartwright.  The  question  is  not  whether 
Griffin,  when  suddenly  hit,  was  n^Iigent  in  hitting  back,  because  the  question 
of  fault  does  not  enter  into  consideration  here.  It  is  only  claimed  that  by 
hitting  back  he  abandoned  and  lost  his  rights  as  an  employee.  Perhaps 
Griffin  did  not  do  the  wisest  thing  in  kicking  at  Cartwright;  it  nevertheless 
was  a  natural  thing  to  do.  All  reasonable  presumptions  are  in  favor  of 
the  claim.  If  Griffin  had  let  the  matter  pass,  and  at  a  subsequent  time,  in 
cold  blood,  had  made  an  assault  upon  Cartwright  and  received  injuries  causing 
his  death,  compensation  could  not  follow.  But  here  the  first  assault  waa 
made  by  Cartwright,  although  as  it  now  appears  it  was  accidental.  In  a 
way  Griffin  was  defending  himself. 

"Altercations  and  blows  may,  however,  arise  from  the  act  of  a  fellow- 
servant  while  both  are  engaged  in  the  employer's  work  and  in  relation  to 
the  employment.  The  employer  may  be  badly  or  carelessly  served  by  two 
men  engaged  in  his  work,  and  yet  it  may  be  inferred,  when  one  injures 
the  other  in  a  quarrel  over  the  manner  of  woiicing  together  in  a  common 
employment,  that  the  accident  arose  out  of  the  employment  and  was  not 
entirely  outside  of  its  scope,  if  it  was  connected  with  the  employer's  work 
and  in  a  sense  in  his  interest.*'  {Matter  of  Heitz  v.  Rui)pert,  218  N.  Y.  148, 
153.) 

Change  the  circumstances  slightly,  and  in  the  way  in  which  it  might  have 
appeared  to  Griffin,  and  there  can  be  no  serious  question  but  the  claim  is 
within  the  act.  Supposing  that  Cartwright,  while  Griffin  was  carrying  the 
rails  according  to  his  duty,  had  assaulted  him,  and  Griffin  had  kicked  back, 
and  then  Cart^vright  had  given  him  a  push  which  eventually  caused  his 
death.  The  only  difference  between  the  case  supposed  and  the  real  case  is 
that  the  Commission  finds  that  Cartwright's  act  was  accidental.     There  is 
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nothing  to  show  that  Qriffin  considered  it  accidental,  or  that  he  did  any- 
thing other  than  would  be  done  by  the  ordinary  man  who  was  hit  under  like 
circumstances.  The  facts  that  Oriffin  cannot  speaJk,  and  that  the  dividing 
line  is  so  narrow  here,  make  it  proper  to  indulge  in  the  presumption  that 
the  claim  is  within -the  act.  In  the  Heitz  Case  {supra)  it  is  true  that  when 
in  the  yard  Guth  sprinkled  water  upon  Heitz  after  Heitz  told  him  he  was 
putting  too  much  upon  the  horses.  They  then  separated  and  went  about 
their  respective  employments.  Shortly  after  they  met  in  the  plant,  and  as 
they  passed,  Heitz  touched  Guth  upon  the  shoulder,  saying:  "George,  don't 
do  that  again."  It  may  have  been  in  a  friendly  or  an  unfriendly  way.  Guth 
apparently  considered  it  a  challenge.  Heitz  undoubtedly  intended  it  as  such. 
He  wanted  Guth  to  understand  that  he  could  not  safely  take  liberties  with 
him  again.  In  a  way  he  invited  the  assault  which  resulted  in  his  injury.  It 
was  assumed  to  be  justified  or  excused  by  what  had  taken  place  previously. 
Guth  slapped  the  claimant  upon  the  shoulder,  and,  as  the  claimant  turned 
around,  Guth's  finger  came  in  contact  with  his  eye.  The  court  held  that  the 
injury  was  in  the  course  of  and  arising  out  of  the  employment. 

In  Matter  of  De  Filippis  v.  Fdlkenherg  ( 170  App.  Div.  153) ,  since  affirmed 
by  the  Court  of  Appeals  (219  X.  T.  581),  the  award  was  reversed  because 
some  one,  without  cause  or  provocation,  stuck  a  pair  of  scissors  through  a 
knot  hole  hitting  claimant's  eye.  That  was  held  not  to  be  an  injury  received 
in  the  course  of  and  arising  out  of  ihe  employment.  It  had  no  connection 
with  the  employment,  but  arose  from  horseplay,  or  an  assault  unconnected 
with  the  employment. 

Between  these  cases  is  the  dividing  line,  and  it  aeeme  to  me  this  case 
naturally  falls  on  the  side  of  the  Heitz  case.  I,  therefore,  favor  an  affirm- 
ance.   Award  reversed  and  claim  dismissed. 

An  outsider  came  visiting  among  the  employees  of  a  brewery 
during  work  hours.  He  hung  around  and  talked  to  the  fireman 
of  the  engine.  The  engineer  objected  to  his  presence.  Words 
ensued.  The  engineer  became  vituperative  and  finally  seizing  a 
wrench  attacked  the  visitor*  who  knocked  him  down.  As  in  the 
Griffin  case,  above,  the  injury  terminated  fatally.  The  Commis- 
sion denied  compensation  and  the  Appellate  Division  unanimously 
affirmed  the  denial:  Ludwig  v.  Oroh's  Sons,  S.  D.  R,  vol.  8, 
p.  426,  April  1,  1916;  181  App.  Div.  907,  November  14,  1917. 

An  Italian  stayed  away  from  work.  The  engineer  of  his 
employer,  to  whom  he  was  subordinate,  informed  upon  him.  The 
employer  docked  his  pay.  He  sharpened  a  knife  with  threat  to 
kill  the  engineer.  Having  repeated  the  threat  with  a  vile  epithet 
in  the  engine  room  in  the  engineer's  hearing,  the  latter  approached 
him.  An  unwitnessed  combat  followed  and  the  engineer  was 
stabbed  fatally.  The  Commission  denied  compensation,  Septem- 
ber 18,  1916,  upon  a  finding  of  Commissioner  Lyon  that  the 
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engineer  "  in  a  moment  of  anger  attempted  to  forcibly  throw  the 
Italian  out  of  the  engine  room,  and  for  that  purpose  was  the 
aggressor  in  the  assault:"  Bui.,  vol.  2,  p.  9.  Three  months  later, 
December  20,  1916,  it  reopened  the  case  and  awarded  compensa- 
tion, Commissioner  Lyon  saying:  "  I  am  of  the  opinion  that  we 
cannot  go  too  minutely  into  the  question  of  which  one  of  the  two 
actually  brought  on  the  melee,  which  resulted  in  Mr.  Slane's 
deatL  Certainly  there  is  no  evidence  in  the  case  tending  to 
show  that  Mr.  Slane  intended  to  do  any  serious  bodily  harm  to 
his  slayer.  He  undoubtedly  had  a  right  to  have  the  man  removed 
from  the  engine  room  over  which  he,  Slane,  had  control  and  there 
is  no  evidence  that  he  used  any  appreciable  force  to  eject  him 
from  the  room,  but  the  inferences,  from  the  facts  proven,  are  that 
his  assailant  was  ready  at  the  first  opportunity  to  make  the  assault 
with  the  knife  which  he  had  already  sharpened,  and  which  he 
carried  about  his  person  for  the  purpose.  In  my  opinion  a  fair 
balancing  of  all  the  probabilities  and  the  drawing  of  the  necessary 
inferences  from  the  facts  established  are  sufficient  to  warrant  a 
finding  that  the  assault  upon  Mr.  Slane  arose  both  out  of  and  in 
the  course  of  his  employment  and  it  cannot  be  found  that  the 
deceased  had  the  wilful  intention  to  bring  about  the  injury  or 
death  of  himself  or  of  his  assailant."  Bui.,  vol.  2,  p.  64 ;  S.  D.  R., 
vol.  11,  p.  631.  The  attorney  for  the  insurance  carrier,  having 
appealed  the  case,  argued  before  the  Appellate  Division  that  the 
engineer  was  an  angry  aggressor  acting  without  thought  of  duty 
to  his  employers.  The  testimony,  he  said,  showed  that  the  engi- 
neer had  caught  the  Italian  by  the  ear;  the  Griffin  case  was 
analogous.  In  reply,  the  Attorney-General  argued  that  any 
interest  of  the  employer,  however  slight,  sufficed  to  bring  the  case 
within  the  statute,  that  it  was  the  engineer's  duty  to  give  his 
employer  knowledge  of  his  subordinate's  absence  upon  request, 
and  that  the  engineer  was  a  quasi-policeman  licensed  by  the 
police  department  and  responsible  for  the  boiler  which  the 
malicious  conduct  of  his  enemy  might  render  dangerous.  The 
evidence,  he  said,  showed  that  the  engineer  had  not  rushed  to  the 
encounter  and  that  the  Italian  had  purposely  drawn  him  behind 
the  boiler  out  of  sight  of  another  employee  who  was  present. 
Since  no  person  knew  what  happened  there,  the  presumption  of 
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the  law  favored  the  deceased  employee.  The  Appellate  Division 
affirmed  the  award  unanimously  and  without  opinion:  8lane  v. 
Cording  £  Salzmann,  179  App.  Div.  952,  July  3,  1917. 

6.  Unintentional  injury  hy  another  thaat  injured  employee. — 
In  many  cases  of  unintentional  injury  of  employees  by  other  per- 
sons, the  question  of  ineidentalness  does  not  arise.  This  is  true 
of  the  third  party  court  cases  presented  below,  pages  264-283, 
and  of  Leland  v.  Seneca  Falls  Mfg.  Co.,  noticed  above,  page  110. 
The  Court  of  Appeals  has  affirmed  unanimously  and  without 
opinion  the  award  in  the  Markell  case  cited  in  Bulletin  81, 
page  98.  Its  published  memorandum  states  the  facts  and  the 
appellant's  arguments  as  follows: 

Markell  v.  Gbeen  Felt  Shoe  Oo.,  221  N.  Y.  Rep.  403,  May  S,  1917. 
AppeaI/,  by  permisBion,  from  an  order  of  the  AppeUate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  December  1,  1016, 
affirming  an  award  of  the  state  industrial  commission  made  under  the  Work- 
men's Compensation  Act.  Claimant  while  employed  as  foreman  for  the 
defendant  felt  company  and  in  the  discharge  of  his  duties  received  injuries 
resulting  in  the  loss  of  an  eye  through  the  act  of  an  employee  of  a  machinery 
company  who  had  been  repairing  machines  in  defendant's  plant  and  who, 
approaching  claiimant  in-  a  dark  room,  placed  his  arms  about  claimant's  neck 
and  drew  his  head  forward  onto  a  lead  pencil  in  his  pocket  in  such  manner 
that  the  lead  ptoetrated  the  eyeball.  Appellants  contended  that  the  injury 
did  not  arise  out  of  the  employment  for  the  reasons  that  it  was  not  received 
as  a  natural  incident  of  the  work  and  was  not  due  to  a  risk  connected  with 
the  employment;  that  it  was  due  to  a  risk  to  which  the  claimant  was  exposed 
in  common  with  any  other  person;  that  the  act  causing  the  injury  was  in 
effect  skylarking  or  horse-play,  and  was  outside  the  scope  of  employment  of 
the  machine  company's  employee. 

In  the  following  opinion,  reversing  an  order  of  the  Appellate 
Division,  the  Court  of  Appeals  holds  that  the  injury  uninten- 
tionally inflicted  by  a  coemployee  was  not  incidental  to  the 
employment  The  Commission's  ruling,  S.  D.  R,  vol.  9,  p.  330, 
June  15,  1916,  had  been  unanimously  affirmed  by  the  Appellate 
Division  without  opinion,  175  App.  Div.  963,  November  29,  1916. 
The  facts,  which  may  also  be  consulted  in  the  ruling,  are  briefly 
stated  in  the  text : 

Sa£Ngeb  v.  Locke,  220  N.  Y.  556,  May  1,  1917. 
Akdrews,  J.:     Felix  A.  iLocke  was  engaged  in  the  millinery  business  and 
in  the  making  of  hats  and  feathers  in  New  York  city.    This  was  a  hazardous 
employment.     Edna  Sapnfrcr  was  one  of  his  employecH. 
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On  February  11th,  1916,  while  working  in  the  millin«ry  department  abe 
had  some  difference  with  her  bose  with  r^ard  to  her  work.  As  a  result  she 
became  nervous  and  hysterical  and  fainted. 

Two  of  her  co-employees  rushed  to  get  water  and  ammonia.  They  returned, 
one  with  a  glass  of  ammonia  and  one  with  a  glass  of  water.  In  some  way 
these  glasses  became  mixed  and  the  ammonia  was  thrown  into  the  face  of 
Edna  Saenger,  causing  the  injuries  for  which  an  award  was  made  her. 

Clearly  the  injuries  so  received  by  her  were  accidental  and  arose  in  the 
course  of  her  employment  but  they  did  not  arise  out  of  such  employment. 

If  she  had  fainted  because  of  fumes  present  in  the  work  room  and  so  falling 
had  injured  herself,  a  different  question  would  have  been  presented;  but  the 
claimant  fainted  because  of  her  physical  condition  and  even  if  her  faintness 
might  have  be^i  said  to  have  resulted  from  her  quarrel  with  her  boss  with 
regard  to  her  work,  the  fainting  was  in  no  proper  sense  connected  with  the 
accident. 

The  accident  was  caused  by  a  co-employee  mistaking  the  two  glasses  con- 
taining ammonia  and  water,  not  because  the  ammonia  was  exposed  and  an 
error  arose  as  to  its  nature  or  use.  The  employee  who  obtained  it  knew 
precisely  what  it  was. 

The  employer  had  not  furnished  the  ammonia  as  medicine  for  his  employees 
nor  had  he  authorized  in  any  way  its  use  by  them  as  a  medicine. 

A  fainting  such  as  is  shown  in  this  case  and  help  such  as  was  given  is  not 
a  natural  incident  to  the  business.  It  has  no  more  connection  with  it  than 
if  a  physician  had  been  called  in  and  having  been  handed  glasses  of  ammonia 
and  water  had  made  the  same  mistake. 

In  Matter  of  De  FUippis  v.  Falkenberg  (170  App.  Div.  153  j  affd.,  219  N.  Y. 
581)  an  employee  was  injured  by  being  strudc  in  the  eye  by  scissors  thrust 
through  a  partition  by  a  fellow-servant  as  a  practical  jcke.  Such  an  injury 
did  not  arise  out  of  the  employment.  Where  injuries  from  quarrels  between 
fellow-servants  the  rule  is  that  where  the  quarrel  arose  out  of  matters  per- 
taining to  the  business,  then  the  accident  arises  out  of  the  employment. 
Where  the  quarrel  is  an  independent  affair  having  no  connection  with  the 
master's  work,  then  it  does  not.     {Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148.) 

As  said  in  the  case  last  cited,  the  injury  must  be  received  as  a  natural 
incident  of  the  work.  It  must  be  one  of  the  rieks  connected  with  the  employ- 
ment, flowing  therefrom  as  a  natural  consequence  and  directly  connected  with 
the  work.    Such  is  not  the  case. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  claim 
dismissed,  with  costs  in  Appellate  Division  and  in  this  court  against  the 
industrial  commission. 

HiscocK,  Oh.  J.,  Chase,  Hogan,  Oardozo,  and  Pound,  J.  J.,  concur; 
McLaughlin,  J.,  not  voting.    Order  reversed,  etc. 

7.  Posting  or  procuring  employer's  mail — Carrying  the 
employer's  mail  is  incidental  to  other  employment  and  brings 
within  the  law's  coverage  noon-interval  or  after-hour  injuries  not 
otherwise  compensatable.  The  Appellate  Division  has  aflSrmed 
awards  for  two  such  accidents  unanimously  and  without  opinion. 
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In  one  case,  a  skidding  accident  killed  a  clerk  of  a  cutlery  com- 
pany who  daily  went  for  the  mail  and  his  lunch  in  his  employer's 
automobile,  driven  by  a  fellow  employee:  Woolley  v.  Geneva 
Cutlery  Co.,  File  No.  18487,  April  6,  1917;  181  App.  Div.  909, 
Xovember  14,  1917.  In  the  other,  the  woman  bookkeeper  of  a 
milling  plant,  who  regularly  mailed  letters  of  her  employer  on  a 
railway  train  at  noontime,  bumped  her  head  on  a  loading  plat- 
form belonging  to  a  party  other  than  her  employer  as  she  was 
returning  by  a  usual  short  cut  from  performance  of  such  duty: 
Swanick  v.  SarcUoga  Milling  &  Grain  Co.,  File  No.  19563,  June 
13,  1917;  181  App.  Div.  911,  November  14,  1917. 

8.  Casual  tasks  performed  ovi  of  hours. — Akin  to  carrying 
mail  are  other  errands  within  or  out  of  hours.  A  packer  in  a 
cigar  factory  occasionally  delivered  cigars  to  his  employer's  cus- 
tomers. When  he  did  so  after  hours,  his  employer  gave  him  the 
price  of  a  drink  and  car  fare.  One  Saturday  evening  when  the 
plant  was  not  in  operation  he  was  passing  the  factory  and,  noti- 
cing lights,  Altered  to  ask  his  employer  to  reinstate  a  former 
employee.  The  employer,  in  turn,  asked  him  to  deliver  two  boxes 
of  cigars.  As  he  left  with  the  cigars  he  fell  down  the  factory 
stairs  and  lost  his  life.  The  insurance  carried  argued  that  the 
delivery  of  the  cigars  was  a  casual  accommodation,  voluntarily 
undertaken,  and  was  no  part  of  cigarmaking.  The  Appellate 
Division,  without  opinion,  one  justice  dissenting,  affirmed  an 
award  to  the  packer's  widow  and  daughter :  Grieb  v.  Hammerle, 
Death  File  No.  6676,  Januiuy  5, 1917;  131  App.  "Div.  911,  No- 
vember 14,  1917.  The  Courl.  of  Appeals  sustained  the  Appellate 
Division  with  opinion  holding  that  it  made  no  difference  that 
Grieb's  service  might  have  been  gratuitous  and  after  hours.  "  It 
was  not  mere  friendship,"  the  court  said,  "  it  was  the  relation 
of  employer  and  employee,  that  led  the  one  to  request  the  service 
and  the  other  to  render  it.  If  such  a  service  is  not  incidental  to 
the  employment  within  the  meaning  of  this  statute,  loyalty  and 
helpfulness  have  earned  a  poor  reward."  The  full  text  is  as 
follows: 

Gbueb  v.  Hammeruc,  222  N.  Y.  382,  Jan.  29,  10  IS. 

Cabdozo,  J. :  The  award  is  for  death  benefits  to  the  widow  and  minor  child 
of  one  Grieb,  an  employee  (Workmen's  Compensation  Law  [Cons.  Laws,  ch. 
^],  I  16).    The  employee  was  a  cigar  packer  in  the  city  of  Syracuse.    He  was 
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a  piece  worker,  receiving  $1.25  for  packing  a  thonsand  cigara.  When  not  busy 
padcingj  his  custom  waa  to  deliver  cigars  to  customers  if  so  requested  by  his 
employer.  He  did  this  frequently  during  worldng  hours.  Sometimes  he  did 
it  after  working  hours,  and  then  bis  employer  gave  him  car  fares  and  the 
price  of  a  drink. 

On  Saturday,  September  30,  li>l(5,  Orieb  left  the  factory  in  the  afternoon 
about  four  o'clock.  In.  the  evening,  he  passed  by  with  two  friends,  who  had 
been  fellow-employees.  They  saw  a  light  in  the  factory,  and  went  upstairs. 
They  found  the  employer  tying  up  two  boxes  of  cigara  He  had  called  that 
evening  at  the  Amos  hotel,  had  been  asked  by  the  proprietor  to  deliver  some 
cigars,  and  had  gone  to  the  factory  to  get  them.  After  some  talk  about  other 
matters,  the  employer  asked  Grieb  to  deliver  the  boxes  at  the  hotel,  and  to 
take  the  bill  with  him,  presumably  for  collection.  Grieb  consented,  and 
received  the  boxes  and  the  bill.  He  left  his  employer  and  his  two  friends  in 
the  factory.     On  his  way  downstairs,  he  fell,  and  was  killed. 

The  argument  is  made  that  the  injury  did  not  arise  out  of  or  in  the  course 
of  the  servant's  employment.  I  think  that  is  too  narrow  a  view.  If  Gri^ 
had  been  injured  during  working  hours,  it  would  make  no  difference  that 
his  service  was  gratuitous.  If  the  service  was  incidental  to  the  employer's 
business  and  was  rendered  at  the  employer's  request,  it  would  be  part  of  the 
employment  within  the  meaning  of  this  statute.  Any  other  ruling  would 
discourage  helpful  loyalty  {Hcurtz  v.  Bartford  Faience  Co.,  90  Conn.  539). 
In  that  case  a  shipping  clerk  whose  duty  was  to  keep  the  books,  lent  a  hand 
of  his  own  motion  in  the  delivery  of  merchandise.  His  claim  for  compenaa- 
tion  was  sustained.  We  do  not  need  to  go  so  far.  We  cannot  doubt  that  in 
the  case  cited  the  claim  would  have  been  valid  if  custom  or  special  request 
had  established  the  approval  of  the  employer.  To  hold  otherwise  would  lead 
to  «trange  conclusions.  It  cannot  be  that  an  employer  may  ask  a  clerk  to 
assist  mechanics  in  repairing  dangerous  machinery,  and  then  be  heard  to  say 
that  because  the  service  was  gratuitous,  the  employee,  if  injured,  is  outside 
the  pale  of  the  employment.  Pro  hoc  vice,  by  force  of  custom  or  request,  the 
employment  ie  enlarged  (Lane  v.  Lusty,  1915,  3  K.  B.  230;  Mann  v.  Olaston- 
hury  Knitting  Co.,  90  Conn.  116).  We  have  already  held  that  in  determining 
the  relation  of  employer  and  employee,  the  payment  of  wages  is  not  the  sole 
test  {De  Noyer  v.  Cavanaugh,  221  N.  Y.  273).  We  should  hold  the  same 
thing  now. 

It  is  plain,  therefore,  that  Grieb's  service,  if  it  had  been  rendered  during 
working  hours,  would  have  been  incidental  to  his  employment.  To  overturn 
this  award,  it  is  necessary  to  hold  that  the  service  ceased  to  be  incidental 
because  rendered  after  hours.  That  will  never  do.  The  law  does  not  insist 
that  an  employee  shall  work  with  his  eye  upon  the  clock.  Services  rendered 
in  a  spirit  of  helpful  loyalty,  after  closing  time  has  come,  have  the  same 
protection  as  the  services  of  the  drone  or  the  laggard  {Larke  v,  John  Hancock 
M.  L.  Ins,  Co.,  90  Conn.  303,  308).  But  the  argument  is  that  because  the 
employee  had  left  for  the  day,  and  had  then  returned,  his  rights  are  different. 
*Vhy  he  returned,  we  do  not  know.  Perhaps  it  was  idle  curiosity.  Perhaps 
the  unexpected  light  which  he  saw*  in  the  factory  after  closing,  made  him  feel 
that  investigation  was  due  in  the  interest  of  his  employer.  At  all  events, 
when  he  reached  there,  he  found  business  in  progress.  His  employer  had 
prepared  cigars  for  delivery,  and  was  writing  out  the  bill.    What  Grieb  then 
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undertook  to  do  with  his  employer's  approval  was  just  as  much  a  part  of 
the  businees  as  if  it  had  been  done  in  the  noonday  sun.  He  was  not  only 
to  deliver  the  cigars,  fie  was  also  to  collect  the  money.  That  is  the  plain 
implication  of  the  request  that  he  should  take  the  bill  with  him.  Moreover, 
it  is  a  fair  inference  that  he  expected  to  return,  and  bring  the  money  back, 
for  he  did  not  take  his  companions  with  him,  but  left  them  behind.  How 
far  he  had  to  go  we  do  not  know.  There  is  no  evidence  where  the  Amos 
hotel  10  situated.  There  is  nothing  to  show  that  the  employee  would  have 
passed  it  in  going  to  his  home.  I  do  not  say  that  the  case  would  be  different 
if  such  things  had  been  proved.  It  is  enough  to  say  that  they  are  not  here. 
This  case  is  not  one  where  the  servant  goes  out  primarily  on  his  own  business 
or  for  his  personal  convenience,  and  only  incidentally  and  by  the  way  does 
something  for  the  master.  All  the  circumstances  point  to  the  conclusion  that 
Grieb  left  the  factory  on  the  fatal  errand  for  the  sole  purpose  of  helping  the 
master  in  the  transaction  of  the  master's  business.  It  was  not  mere  friend- 
ship, it  was  the  relation  of  employer  and  employee,  that  led  the  one  to  request 
the  service  and  the  other  to  render  it.  If  such  a  service  is  not  incidental  to 
the  employment  within  the  meaning  of  this  statute,  loyalty  and  helpfulness 
have  earned  a  poor  reward. 

I  do  not  think  our  law  commits  us  to  so  har^  a  holding.  A  service  does 
not  cease  to  be  part  of  an  employment  because  it  is  occasional  or  trivial.  The 
Master  of  the  Rolls  said  in  McDonald  v.  Owners  of  Steamship  Banana  ( 1908, 
2  K.  B.  926,  929) :  "  If  I  send  my  domestic  servant  in  the  evening  with  a 
letter  to  a  friend,  and  he  is  knocked  down  by  a  motor  omnibus  on  his  way  to 
or  from  my  friend's  house,"  there  will  be  liability  under  the  English  statute. 
The  statement,  when  made,  was  a  dictum,  but  a  recent  case  in  the  House  of 
Lords  {Dennis  v.  White  d  Co.,  1917  A.  O.  479),  reviewing  all  the  precedents, 
and  sweeping  aside  many  fine-spun  distinctions,  makes  it  clear  that  the 
dictum  waA  sound  and  just.  (See  also  Hughes  v.  Bett^  1915  S.  €.  150,  cited 
in  Dennis  v.  White  d  Go,,  supra,  at  p.  484.)  We  should  interpret  and  apply 
our  own  statute  in  the  same  large  spirit.  I  cannot  doubt  that  if  it  is  thus 
read,  the  claimant's  case  will  be  found  within  it. 

To  reach  this  conclusion,  there  is  no  need  to  attempt  a  precise  or  compre- 
hensive definition  of  the  term  employment.  One  must  leave  such  problems 
to  be  worked  out  by  the  process  of  exclusion  and  inclusion  in  particular  cases, 
rather  than  by  ''  a  fixed  standard  of  measurement "  ( Stewart  d  Son  v.  Long- 
hurst,  1917  A.  €.  249,  258) .  It  is  enough  that  here  the  employee  was  in  the 
general  service  of  the  employer ;  that  the  service  rendered  was  incidental  to 
the  business;  that  it  was  one  which  this  employee  had  been  accustomed  to 
render  upon  request;  and  that  the  errand  was  the  cause  of  his  presence  on 
the  stairway.  The  inference  is  legitimate  that  it  was  not  the  comradeship 
of  friends,  but  the  tacit  sanctions  of  a  relation  of  power  and  dependence, 
which  prompted  the  master's  request  and  the  servant's  acquiescence. 

The  order  should  be  affirmed  with  costs.  Hiscock,  Ch.  J.,  Ouddeback,  Pound, 
Crane  and  Andrews,  JJ.,  concur;  Collin,  J.,  not  voting.    Order  affirmed. 

9.  Accommodating  another. —  If  doubt  exists  as  to  compen- 
satablenees  of  an  injury  incurred  by  an  employee  while  accom- 
modating his  employer,  as  in  the  above  case,  compensation  for 
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an  injuiy  incurred  while  accommodating  a  fellow  employee  or 
an  outsider  is  more  doubtful.  A  boy  of  seventeen,  employed  in 
a  factory,  undertook  upon  her  request  to  rescue  a  young  woman 
co-employee's  slipper  which  she  had  dropped  out  of  a  window 
of  the  factory  onto  a  glass^roofed  markee  about  the  door.  A 
pane  of  glass  broke  and  cut  one  of  his  arms  so  severely  as  to 
necessitate  amputation.  In  advising  denial  of  award  Commis- 
sioner Lyon  said :  "  It  is  probably  true  that  an  accidait  caused 
by  an  employee  doing  something  which  an  employer  might 
reasonably  expect  him  to  do  under  the  circumstances  would 
be  compensatable  even  though  not  arising  out  of  any  act  of 
specific  benefit  to  the  employer.  Thus  we  recently  held  that 
an  employee  who  was  injured  while  watching  other  employees 
putting  out  a  fire  in  the  plant  was  covered  by  compensation  insur- 
ance, although  he  had  no  duty  to  be  at  the  spot  where  he  was 
injured  at  the  time,  on  the  general  theory  that  an  employee  might 
reasonably  be  expected  to  be  in  the  vicinity  of  a  fire  in  the  plant 
itself,  whether  assisting  in  putting  the  fire  out  or  not,  but  I  am 
unable  to  see  how  an  employer,  unless  gifted  with  unusual  imagi- 
nation, could  for  an  instant  have  anticipated  that  one  of  his 
employees  would  climb  out  of  a  window  and  walk  on  a  glass 
markee,  for  the  purpose  of  removing  a  slipper,  when  there  were 
other  methods  of  doing  it  with  perfect  safety  " :  Holmes  v.  United 
States  Printing  Co.,  S.  D.  R.,  vol.  12,  p.  557,  January  24,  1917. 

A  laborer  for  a  private  firm  which  was  installing  electrical 
appliances  near  the  barge  canal  fell  into  a  lock  and  was  drowned. 
The  insurance  carrier  asserted  that  he  had  abandoned  his  employ- 
ment at  request  of  a  state  employee  and  was  helping  operate 
the  lock.  The  Attorney-General  argued  that  the  evidencp  did  not 
overcome  the  presumption  of  Workmen's  Compensation  Law, 
§  21.  The  Appellate  Division  aflirmed  an  award  in  the  case 
unanimously  and  without  opinion:  McDermott  v.  Lupfer  & 
Remich  Death  Claim,  Ifo.  11547,  Sept.  11,  1917;—  App.  Div. 
— ,  March  6,  1918. 

10.  Procuring  a  newspaper. — ^A  supervisor  of  traffic  on  a  street 
railway  loop,  having  stepped  from  his  employer's  right  of  way  to 
look  after  a  newspaper  which  he  had  hidden  in  a  chamber  leading 
to  an  unused  railway  tube,  hurt  himself  by  a  fall  from  a  ladder 
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within  the  chamber.  The  Commission  denied  him  compensation 
for  the  reason  that  "  he  went  there  for  purposes  of  his  own  entirely 
disassociated  from  the  duties  of  his  employment " :  McOuire  v. 
Brooklyn  Heights  R.  R.  Co.,  S.  D.  R,  vol.  10,  p.  631,  BuL, 
vol.  2,  p.  30,  October  25,  1916. 

11.  Watching  a  fire. — ^While  an  employee  was  standing  dose 
to  an  accidental  fire  in  his  employer's  plant,  watching  the  efforts 
of  his  fellow  employees  to  put  it  out,  a  heavy  molding  fell  upon 
his  foot,  crushing  his  great  toe.  The  injury  terminated  fatally. 
The  Appellate  Division  affirmed  the  Commission's  award  of  death 
benefits  unanimously  and  without  opinion.  *'It  is  probably 
true,"  said  Commissioner  Lyon,  "  that  there  was  no  active  duty 
upon  the  deceased  to  be  present  at  or  assist  in  the  putting  out  of 
the  fire,  but  where  fire  occurs  in  a  manufacturing  plant,  I  do  not 
think  that  an  employee  who  leaves  his  actual  place  of  duty  for 
the  time  being  to  assist  or  even  be  present  at  the  attempt  to  quench 
the  fire,  by  that  act  takes  himself  out  of  his  employment  Surely 
there  are  some  things  which  an  employee  may  do  without  forfeit- 
mg  his  right  to  compensation,  even  if  his  duties  do  not  require  the 
performance  of  the  act,  and  I  think  it  would  be  too  hareb  a  rule 
to  hold  that  an  employee  who  goes  to  the  place  of  a  fire  in  the 
plant,  by  that  act,  takes  himself  out  from  under  the  protection  of 
the  statute":  RzepcynsJci  v.  Mcmhaitan  Brass  Co.,  S.  D.  R., 
vol.  12,  p.  540;  Bui.,  vol.  2,  p.  91,  January  10,  1917;  179  App. 
Div.  952,  July  2,  1917. 

12.  Doing  own  laundry  work. — An  employee  in  a  hotel  laun- 
dry, together  with  other  hotel  employees,  received  board,  room, 
stipulated  wage  and  permission  to  use  the  laundry  after  hours 
for  laundering  her  own  clothes.  While  in  the  laundry  one  evening 
washing  her  clothes,  she  broke  her  wrist.  Commissioner  Lyon 
advised  that  an  award  be  made  to  her,  saying:  "  The  plaintiff's 
wage  return  consisted  of  several  items:  a  money  consideration, 
board  and  lodging  and  an  opportunity  to  use  the  plant  of  the 
employer  in  doing  the  claimant's  own  laundry  work  I  suppose 
it  goes  without  saying,  that  such  an  employee  is  under  just  as 
much  necessity,  under  modem  conditions,  to  have  her  laundry 
work  properly  attended  to,  in  order  to  make  herself  presentable, 
as  she  is  to  wear  suitable  clothing,  and  it  seems  to  me  that  in  car- 
rying out  this  provision  of  the  contract,  the  plaintiff  migbhbe  hdd 
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in  some  sense  to  be  woridng  out  her  own  payment  for  her  labor. 
If  she  had  been  injured  while  doing  work,  at  the  instance  of  her 
employer,  for  other  employees  of  the  hotel,  there  would  probably 
be  no  question  but  that  she  was  in  the  course  of  her  employment, 
as  much  as  though  she  had  been  doing  work  for  the  hotel  proper 
and  I  am  not  able  to  distinguish  such  a  case  from  the  case  where 
as  part  of  her  regular  employment,  she  is  engaged  in  doing  her 
own  laimdry  work.  The  case  seems  to  be  somewhat  analogous  to 
the  case  where  an  employee,  after  business  hours  goes  to  his 
employer's  premises  for  the  purpose  of  collecting  wages  and 
receives  an  injury.  In  these  cases  I  think  it  is  usually  held  that 
the  accident  arose  out  of  and  in  the  course  of  employment."  The 
Appellate  Division  affirmed  her  award,  two  justices  dissenting: 
Daly  V.  Boies  &  Roberts,  Bui.,  vol.  3,  p.  9,  September  5,  1917; 
—  App.  Div.  — ,  March  15,  1918.  The  'iase  was  argued  in  the 
Court  of  Appeals,  May  29,  1918. 

13.  Falling  asleep. — A  policeman  found  a  night  watchman 
about  2  o'clock  in  the  morning  lying  mortally  injured  at  the  bot- 
tom of  a  freight  chute  on  his  employer's  plant.  According  to 
Commissioner  Lyon  there  was  doubt  whether  his  injuries  were 
due  to  his  falling  asleep  and  pitching  out  of  a  second  story  door- 
way or  to  his  tumbling  in  an  effort  to  keep  an  eye  on  a  loaded 
truck  in  the  yard:  Bui.,  vol.  2,  p.  129,  Mar.  15,  1917.  The  Com- 
mission, however,  found  in  plain  tenns  that  he  had  dozed  off  and 
fallen  down  the  chute.  It  held  that  the  dozing  was  not  unreason- 
able under  the  circumstances  and  awarded  death  benefits  on  the 
ground  that  the  injuries  were  incidental.  The  Appellate  Division 
affirmed  the  award  but  the  Court  of  Appeals  reversed  it.  The 
higher  court  held  that  the  watchman's  mishap  was  not  a  natural 
incident  of  his  work  and  that  his  acts  were  directly  contrary  to  the 
object  and  purpose  of  his  employment.  The  opinions  of  the  two 
courts  are  as  follows : 

GiFPORD  V.  Patterson,  179  App.  Div.  420,  July  2,  1917. 

EIellogo,  p.  J.:  The  claimant's  husband,  a  night  watchman,  was  required 
to  go  through  the  plant  during  the  night  time  and  to  regularly  punch  a  time 
clock.  The  night  was  very  warm,  and  while  making  his  rounds  he  placed  a 
chair  near  the  doorway  upon  the  second  floor,  sat  down  to  rest  and  dozed  off, 
lost  his  balance  and  fell  out  of  the  window  down  the  chute  and  was  found 
injured  upon  the  pavement.  He  died  at  a  hospital  on  July  17,  1916,  eight 
days  after  the  injury.     It  is  contended  that  by  falling  asleep  he  had  aban- 
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doned  his  emplofyment  and  for  that  reason  a  death  benefit  cannot  be  allowed 
under  the  Workmen's  Compensation  Law.  Between  his  rounds  he  was  not 
required  to  remain  «tanding  or  to  keep  moving.  He,  therefore,  sat  in  the 
chair  as  an  employee  and  in  the  performance  of  his  duty.  The  fact  tfiat  he 
accidentally  fell  asleep,  or  dozed  off,  does  not  deprive  him  of  his  rights  as  an 
employee  or  defeat  th«  award.  Compensation  is  made  without  regard  to 
fault,  and  contribatory  negligence  is  not  a  defense.  It  was  probably  an  act 
of  carelesanees  to  permit  himself  to  fall  asleep  while  on  duty;  it  cannot, 
however,  deprive  him  of  his  position  as  an  employee.  The  award  should  be 
•ifirmed.    Award  unanimously  affirmed. 

Gjftobo  v.  Paticrsok,  222  N".  Y.  4,  Nov.  20,  1917. 

Chase,  J.:  Charles  W.  Gifford,  a  night  watchman,  employed  by  T.  G. 
Patterson,  Inc.,  a  corporation  engaged  in  the  business  of  manufacturing 
packing  boxes,  received'  injuries  July  9,  1916,  which  resulted  in  his  death. 
A  claim  was  filed  by  his  widow  for  compensation  imder  the  Workmen's 
Compensation  Law.  The  State  Industrial  Commission  (two  of  the  commis- 
sioners dissenting)  made  her  an  award.  The  determination  of  the  Commis- 
Bion  has  been  affirmed  by  the  Appellate  Division  of  the  Supreme  Court.  The 
material  facte  as  found  by  the  Commission  are  as  follows: 

"•  •  •.  The  duties  of  Charles  W.  Gifford  were  to  watch  the  premises 
during  the  night  time  and  to  go  around  the  building  for  that  purpose  and 
to  regularly  punch  a  time  clock.  In  the  front  of  the  building  there  was  a 
chute  running  from  the  second  flood  to  the  pavement,  down  which  it  was 
customary  to  send  the  goods  to  be  put  on  the  wagons. 

"2.  On  said  date,  at  about  1.45  a.  ir.  Charles  W.  Gifford  was  found  by  a 
policeman  at  the  bottom  of  the  chute  lying  in  a  pool  of  blood.  Prior  to 
being  so  found  Charles  W.  Gifford  had  obtained  a  chair  and  was  sitting 
in  a  doorway  on  the  second  floor  at  the  top  of  the  chute,  it  being  a  very 
warm  night.  He  dozed  off  and  lost  his  balance  and  fell  out  of  the  window 
down  the  chute,  carrying  with  him  the  chair  on  which  he  had  been  sitting. 
Hie  fall  caused  a  fracture  of  the  right  femur  and  elbow  and  a  gash  in  the 
head  and  an  injury  to  the  right  hip.  He  was  taken  immediately  to  the 
hospital  and  died  there  on  July  1 7th  of  shock  occasioned  by  the  said  injury. 
The  dozing  in  his  chair  by  Charles  W.  Gifford  just  prior  to  the  said  fall 
was  not  an  unreasonable  act  under  the  circumstances  and  did  not  constitute 
an  abandonment  of  his  employment,  but  amounted,  at  the  most,  to  negligence 
only. 

"3.    •     •     •. 

"4.  The  injuries  which  resulted  in  the  death  of  Charles  VV.  Gifford  were 
Accidental  injuries  and  arose  out  of  and  in  the  course  of  his  employment." 

The  statement  in  the  last  paragraph  of  the  second  finding  and  in  the  fourth 
finding  are  conclusions  based  upon  specific  findings  of  fact.  Such  conclusions 
do  not  purport  to  be  and  are  not  in  fact  based  upon  presumptions  authorized 
by  section  21  of  the  Workmen's  Compensation  Law. 

We  think  that  as  matter  of  law  the  conclusions  of  the  Commissions  are  not 
justified  by  the  facts  found.  {Matter  of  Olatzl  v.  Stumpp,  220  N.  Y.  71,  76.) 
The  ditties  of  Gifford  were  to  "  watch  the  premises  ♦  *  *  and  to  go  around 
the  building  for  that  purpose."  The  findings  show  that  he  abandoned  his 
duty  and  after  first  obtaining  a  chair  sat  therein  on  the  second  floor  of  the 
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building  at  an  open  doorway  and  sitting  therein  "  dozed  off  "  and  fell  down 
a  chute  and  received  the  injuries  from  which  he  died.  He  was  employed  to 
watch  the  premises.  Instead  of  doing  so  he  prepared  for  himself  a  comfort- 
able position  and  slept.  If»  in  connection  with  his  employment,  he  was 
authorized  or  permitted  to  procure  a  chair  and  spend  a  portion  of  his  time 
therein  ''  dozing  off  "  in  the  doorway,  it  was  not  shown  before  the  Commission. 
His  injury  was  not  received  as  a  natural  incident  of  his  work.  It  was  &ot 
a  risk  connected  with  his  employment  or  arising  out  of  and  in  the  coarse 
of  his  employment.  The  acts  of  Gifford  as  found  by  the  Commission,  instead 
of  being  in  the  course  of  his  employment,  were  directly  contrary  to  the 
object  and  purpose  for  which  he  was  employed. 

When  an  employee  is  injured  through  some  act  of  hie  own,  not  an  incident 
to  his  employment,  and  not  authorized  or  induced  by  his  employer  in  con- 
nection with  his  employment,  the  injury  does  not  arise  out  of  and  in  the 
course  of  his  employment  within  the  meaning  of  subdivision  7,  section  3  of 
the  Workmen's  Compensation  Law.  (See  Matter  of  Heitz  v.  Rwppert,  218 
N.  y.  148;  Matter  of  Saenger  v.  Looke,  220  N.  Y.  556;  Spooner  V.  Detroit 
Saturday  Night  Co.,  153  N.  W.  Repr.  657.) 

The  order  should  be  reversed  and  the  determination  of  the  State  Industrial 
Commission  annulled,  with  costs  against  the  State  Industrial  Conunission 
in  this  court  and  in  the  Appellate  Division. 

Hiscock,  Ch.  J.,  Cuddeback,  McLaughlin,  Crane  and  Andrews,  JJ.,  concur; 
Cardozo,  J.,  not  voting.    Order  reversed,  etc. 

A  watchman  set  to  guard  an  unoccupied  residence  was  found  by 
a  policeman  on  an  upper  floor  stretched  out  on  a  pile  of  old  blan- 
kets and  bed  material  and  dead  from  asphyxiation.  The  house 
was  on  fire  from  a  sheet  iron  furnace  that  he  had  placed  in  the 
room.  The  Commission  awarded  death  benefits  to  his  dependents 
but  later  rescinded  its  action  and  dismissed  the  claim  upon  the 
recommendation  of  Commissioner  Lyon,  who  said :  "A  watchman 
who  is  employed  for  that  service  and  no  other,  I  take  it,  is  expected 
to  do  some  watching.  In  this  case  the  undisputed  evidence  is,  that 
Nelson  had  made  up  for  himself  a  bed,  that  he  built  the  fire  in 
order  to  warm  the  room  and  then  deliberately  went  to  bed  instead 
of  staying  on  watch.  I  am  disposed  to  think  that  any  accident 
which  happened  to  him  while  in  bed  and  asleep,  under  these  cir- 
cumstances, did  not  arise  out  of  his  employment":  Nelson  v. 
Scheier  &  Kohn,  Bui.,  vol.  3,  p.  51,  October  18,  1917. 

14.  Slipping  on  a  public  highway. — Two  trunk  factories  stood 
on  opposite  sides  of  a  public  street.  They  were  under  the  same 
ownership  and  management.  An  employee  of  one  lettered  the 
trunks  for  both.  He  slipped  upon  snow  and  ice  in  the  street  and 
incurred  injuries  that  terminated  fatally,  while  croaking  from  one 
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to  the  other.  The  Appellate  Division  held  that  the  determining 
factor  relative  to  compensation  was  not  "  whether  the  accident  oc- 
curred in  a  public  highway,  but  whether  the  employee  was  there  in 
the  performance  of  his  duties."  The  case  may  be  compared  with 
Putnam  v.  Mvaray^  above,  page  115,  in  which  a  driver  cleaning  a 
street  ran  a  rusty  nail  in  his  foot  and  died  of  tetanus.  The  full 
text  of  the  opinion  unanimously  affirming  an  award  by  the  Com- 
mission is  as  follows: 

ExDNSB  V.  Fabeb  &  Both,  180  App.  Div.  127,  Kovember  14,  1917.* 

WooDWABD,  J.:  There  is  but  one  question  to  be  decided  upon  this  appeal 
from  an  award  of  the  State  Industrial  Commission.  H.  C.  Faber  k  Son  is 
a  corporation  engaged  in  manufacturing  commercial  trunks,  with  its  factory 
located  on  Meadow  street,  Utica.  Diagonallj  across  this  street  the  A.  W. 
Winahip  Company,  a  second  corporation,  is  engaged  in  the  manufacture  of 
personal  trunks.  Both  corporations  are  owned  by  the  same  stockholders  and 
are  carried  on  by  a  single  executive  organization.  The  Faber  Company  had 
in  its  employ  a  general  utility  man,  the  claimant's  husband,  who  performed 
senrices  for  both  corporations.  Among  his  duties  was  the  work  of  lettering 
trunks.  On  the  20th  day  of  January,  1916,  he  was  directed  by  the  superin- 
tendent of  the  Faber  Company  to  go  across  to  the  Winship  factory  and  to 
there  letter  a  trunk.  For  this  purpose  Bedner  left  the  Faber  factory  and 
went  to  the  Winship  factory,  where  he  performed  the  service,  and  started  to 
return  to  the  Faber  factory.  When  he  had  reached  a  point  near  the  curb 
line,  in  front  of  the  Faber  factory,  he  slipped  upon  the  snow  and  ice  in  the 
street  and  received  injuries  from  which,  in  connection  with  other  complica- 
tions, he  died  some  six  months  later. 

The  point  urged  upon  this  appeal  is,  that  the  fall,  having  occurred  in  a 
public  highway,  that  the  injury  was  not  one  "  arising  out  of "  Redner's 
employment  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  S  3i  subd.  7; 
Id.,  S  10) ;  that  it  was  merely  a  street  accident,  to  which  every  one  using 
the  highway  was  equally  liable.  It  must  be  admitted  that  there  are  English 
authorities  which  seem  to  sustain  this  contention,  and  some  of  our  own  cases 
have  refused  to  sustain  awards  where  the  accidents  have  occurred  in  the 
highways  after  the  termination  of  the  hours  of  employment,  but  we  think 
none  of  them  have  gone  to  the  extent  we  are  asked  to  go  in  the  present  case. 
The  evidence  indicates  that  while  the  location  of  the  accident  was  technically 
a  public  highway  it  waai  in  fact  practically  a  part  of  the  premises  of  these 
two  corporations;  it  was  not  generally  used  for  street  purposes.  The  pre- 
sumption would  be,  in  the  case  of  an  ordinary  highway,  that  the  fee  vested  in 
the  abutting  owners,  subject  to  the  easement  for  public  passage,  and  that 
the  owners  of  the  fee  had  a  right  to  make  any  use  of  such  highway  consistent 
with  the  public  use,  so  that  the  determining  factor  is,  not  whether  the  acci- 
dent occurred  in  a  public  highway,  but  whether  the  employee  was  there  in 
the  performance  of  his  duties.  If  he  was  there  in  the  discharge  of  the 
obligations  of  his  employment  the  accident  would  arise  out  of  such  employ- 

*AiBrmed  hy  Court  of  Appeals  with  opinion,  223  N.  Y.  379,  May  14,  1918. 
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ment  as  certainly  as  though  he  had  reached  a  puiut  within  the  factory  and 
had  there  slipped  and  sustained  his  injuries.  This  highway  was  a  part  of 
the  place  provided  for  him  to  work  in,  and  even  at  common  law  it  was 
probably  the  duty  of  the  Faber  Company  to  use  reasonable  care  to  see  that 
this  place  was  reasonably  safe  for  the  purposes  to  which  it  was  devoting  the 
street,  and  we  are  fully  persuaded  that,  under  the  circumstances  here  dis- 
closed, it  was  a  matter  of  absolute  indifference  who  owned  or  controlled  the 
highway.  It  was  as  necessary  for  the  decedent  to  cross  this  highway  in 
doing  the  work  appointed  as  it  was  for  him  to  cross  the  room  in  which  he 
was  employed  in  the  factory,  and  the  liability  would  clearly  extend  to  him 
if  injured  in  either  case  while  actually  employed. 

While  it  may  be  true  that  tlie  Workmen's  Compensation  Law  was  primarily 
designed  to  compensate  for  the  real  tragedies  inherently  involved  in  the  so- 
called  hazardous  occupations,  our  courts  have  gone  too  far  in  sustaining 
these  awards  to  now  hold  that  only  such  accidents  are  covered  as  arise  out 
of  the  special  hazards  of  the  business.  If  the  general  scope  of  the  business  in 
which  the  injured  party  is  employed,  so  that  he  ia  subjected  to  the  risks 
incident  to  such  business,  is  within  the  statute,  then  the  protection  is  extended 
to  him  throughout  the  course  of  such  employment  even  though  the  particular 
accident  was  not  sueh  as  to  come  within  the  major  employment,  and  whether 
such  an  injury  occurs  in  the  street  in  front  of  the  employer's  premises,  made 
use  of  for  such  employment,  or  in  the  factory  building  itself,  can  make  no 
difference  in  the  application  of  the  law. 

The  award  should  be  affirmed.    Award  unanimously  affirmed. 

16.  Slipping  on  floor  of  workplace. —  Instances  of  compensation 
awards  for  injuries  caused  by  slipping  on  the  employer's  stairs  or 
floors  are  cited  in  Bulletin  81,  p.  197.  A  scrub  woman  in  a  rail- 
road statioii  slipped  and  fell  on  the  oiled  floor  while  carrying  a 
heavy  pail  and  wringer.  The  insurance  carrier  argued  that  she 
was  not  injured  through  a  hazard  of  her  employment.  The  Appel- 
late Division  afiirmed  her  award  of  compensation  unanimously  and 
without  opinion :  Hawthorne  v.  N.  Y.  Central  R.  R.  Co,,  Claim 
No.  15873,  Mar.  29,  1916;  181  App.  Div.  908,  Nov.  14, 1917.  A 
supervisor  of  subway  construction  in  New  York  City  slipped  on  a 
marble  slab  and  hurt  himself  while  taking  a  bath  on  his  employer's 
premises.  The  Appellate  Division  unanimously  afiirmed  his 
award  of  compensation  with  opinion  which  is  presented  under  the 
following  subtitle. 

16.  Washing  up. — If  an  employee's  work  covers  him  with  dirt 
and  he  is  under  the  necessity  of  cleansing  himself  in  order  to  go 
on  with  his  duties,  an  accident  while  he  is  taking  a  bath  is  com- 
pensatable.  The  following  opinion  of  the  Appellate  Division 
unanmously  affirming  an  award  is  illustrative: 
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Sexton  v.  Public  Sebvice  Cokmission,  180  App.  Diy.  Ill,  November  14, 1917. 

Kellogg,  P.  J. :  The  clainuint  was  supervising  the  construction  of  a  part 
of  the  subway  in  New  York  city,  which  work  was  being  performed  by  Booth 
ft  Flinn,  Limited,  contractors.  His  work  was  principally  in  the  tunnel  of 
the  subway,  except  at  the  end  of  the  month,  when  he  worked  on  estimates. 
He  was  directed  by  the  engineer  in  charge  to  survey  all  the  supports  under 
the  railroad  tracks,  underneath  the  decking  in  the. subway,  at  Whitehall  and 
Stone  streets,  and  while  so  engaged  on  July  14,  1916,  he  became  very  dirty 
and  his  clothes  became  covered  with  dirt  and  filth,  which  necessitated  their 
being  thrown  away,  fie  left  the  subway  in  this  condition  about  eleven-«flfteen 
o'clock  A.  M.  and  it  was  his  duty  then  to  repair  to  the  engineer's  field  office, 
about  a  block  away,  and  make  up  the  estimates,  but  apparently  he  could  not 
go  in  his  then  condition;  it  was  necessary  for  him  to  remove  the  filthy 
garments  and  the  filth  from  his  person.  In  most  such  offices  a  shower  bath 
is  provided  for  the  men  similarly  engaged ;  no  such  regular  bath  was  provided 
here,  but  two  or  three  days  before  the  accident  the  claimant  and  his  assistant 
engineer  had  improvised  a  shower  bath  at  the  office.  This  bath  was  pro- 
vided by  the  engineer  in  charge.  The  claimant  wanted  to  take  his  bath  in 
the  boiler  room,  but  the  engineer  directed  him  to  use  the  shower  bath.  While 
standing  on  a  marble  slab  claimant's  foot  slipped  and  he  received  the  injuries 
complained  of.  It  is  urged  that  the  injuries  did  not  arise  out  of  and  in  the 
course  of  his  employment. 

It  is  plain  that  if  the  claimant  was  taking  a  bath  for  his  own  pleasure  or 
comfort,  and  sustained  an  injury  thereby,  it  would  not  arise  out  of  and  in 
the  course  of  his  employment  in  building  the  subway.  But  the  evidence  and 
findings  show  that  the  nature  of  the  employment  was  such  that  the  employee 
became  very  dirty  "and  covered  with  dirt  and  filth  and  horse  manure  and 
everything,"  to  such  sn  extent  that  he  had  to  throw  away  his  clothes  when 
he  got  through,  and  the  bath  was  a  necessity  arising  out  of  the  employment 
and  to  enable  him  to  continue  it.  Leaving  the  subway  at  eleven-fifteen  A.  M., 
it  was  his  duty  to  go  to  the  field  office  and  continue  his  work;  but  he  could 
not  continue  his  work  in  the  field  office  in  his  dirty,  filthy  condition,  and  it 
was,  therefore,  his  duty  to  the  employer  to  wash  up  as  soon  as  possible  and 
begin  his  work  in  the  field  office.  His  work  as  a  subway  builder  continued 
until  the  filth  and  dirt  which  smeared  him  while  working  there  was  removed 
so  that  he  could  perform  other  duties.  The  nature  of  the  bath  shows  its 
real  purpose;  he  was  standing  on  the  marble  slab  and  an  assistant  engineer 
with  a  hose  was  throwing  water  over  this  person.  We  conclude,  therefore, 
that  it  was  a  duty  of  and  an  incident  to  his  employment  that  he  should  be 
washed  in  order  to  continue  his  employment  and  that  the  Commission  com- 
mitted no  error  in  finding  that  the  injury  arose  out  of  and  in  the  course  of 
his  employment. 

The  Public  Service  Commission  is  composed  of  State  officials,  but  upon 
those  State  officials  is  devolved  by  law  the  duty  of  superintending  and  direct- 
ing the  building  of  the  subway  for  the  city  of  New  York.  (Laws  of  1907, 
chap.  429,  as  revised  and  amd.  by  Laws  of  1910,  chap.  480,  being  Con  sol.  Laws, 
chap.  48,  and!  Laws  of  1891,  chap.  4,  as  amd.)  The  field  offices  were  used  by 
the  Commission  with  reference  to  the  subway  work,  and  the  claimant  was 
employed  by  the  Commission  solely  with  reference  to  that  work  and  he  was 
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paid  for  his  work  by  the  city  upon  certificates  of  the  Commission,  or  its 
representatives.  The  city  of  Xew  York  cannot  perform  the  physical  acts  of 
building  the  subway;  it  must  do  it  through  contractors  or  employees,  and 
its  relations  with  the  contractors  and  employees  must  be  sustained  by  some 
ofiicial  or  representative  of  the  city,  and  it  is  immaterial  whether  the  repre- 
sentative of  the  city  doing  this  work  for  the  city  was  the  Public  Service 
Commission  or  a  city  official  or  an  employee  of  the  city.  Under  the  amend- 
ment by  chapter  316  of  the  Laws  of  1914  to  subdivision  3  of  section  3  of 
the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67,  Laws  of  1914, 
chap.  41,  and  by  the  addition  of  group  43  to  section  2  of  the  act  by 
chapter  622  of  the  Laws  of  1916,  the  city  is  liable  if  it  is  engaged  in  a  hazard- 
ous business  irrespective  of  the  definition  of  the  word  "  employment "  in  sub- 
division 5  of  section  3. 

We  conclude,  therefore,  that  the  city  of  New  York,  under  the  statutes,  was 
engaged  in  the  hazardous  employment  of  subway  construction  under  group  13 
of  section  2  of  the  Workmen's  Compensation  Law.  The  award  should,  there- 
fore, be  affirmed.     Award  unanimously  affirmed. 

17.  Belief  of  nature. —  Employees  engaged  in  erecting  a  build- 
ing used  a  toilet  in  the  cellar  of  a  nearby  building  with  the  consent 
of  their  employer.  While  one  of  them  was  on  his  way  thither  an 
iron  door  fell  upon  his  fingers.  The  Appellate  Division  unani- 
mously affirmed  his  award  of  compensation:  Dvhin  v.  Heffeman, 
Claim  No.  3801,  May  2, 1917;  181  App.  Div.  909,  Nov.  14, 1917. 
Other  cases  of  this  class  are  noticed  in  Bulletin  81,  pages  197,  198. 

18.  Jumping  upon  a  passing  vehicle, — ^An  employer  was  repair- 
ing a  ship.  His  foreman  sent  an  elderly  employee  with  some 
materials  weighing  about  fifteen  pounds  from  the  plant  to  the  ves- 
sel, a  distance  of  over  a  mile.  He  told  him  to  get  there  quick  and, 
if  opportunity  offered,  to  jump  upon  a  passing  wagon  or  car.  The 
street  cars  covered  but  three  blocks  of  the  route.  The  employee, 
having  solicited  a  ride  on  a  truck  or  wagon,  fell  while  getting  off 
and  broke  his  leg.  Carrying  the  materials,  said  the  Attorney- 
General,  was  as  much  a  part  of  his  employment  as  if  he  had  been 
carrying  them  across  a  yard  from  one  foundry  to  another;  urgency 
and  weight  of  the  burden  caused  the  accident.  The  Appellate 
Division  unanimously  and  without  opinion  affirmed  an  award  to 
the  injured  workman :  Farrell  v.  Terry  &  Williamson  Steamiship 
Forfr5,  File  No.  11666,  June  8, 1917;  181  App.  Div.  909,  Novem- 
ber 14,  1917.  The  case  may  be  compared  with  Peers  v.  DeC avion 
&  Co.,  Bulletin  81,  p.  92,  in  which  the  Commission  denied  com- 
pensation; also  with  the  following  case: 
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SsoTKa  V.  ViLLAfiBB  OP  Mabckllus^  180  App.  Div.  732,  December  28,  1917. 

IjaiXiQa,  P.  J.:  The  injured  employee  was  at  work  for  the  village  by  the 
month.  He  was  employed  as  street  commissioner  and  policeman.  He  looked 
after  the  streets^  the  lights  and  the  engine  house,  "  the  water,  the  electric 
poles,  everything  that  was  contained  in  the  corporation."  He  describes  the 
accident  as  follow^:  "I  was  going  to  get  some  lead  from  the  depot.  The 
truckman  was  going  down  and  I  saw  him  and  I  got  on  the  sleigh.  When  I 
got  off  the  sleigh  to  go  oyer  to  the  depot  my  foot  caught  in  the  sleigh  and 
threw  me.  When  he  was  coming  back  to  the  depot  he  was  going  to  stop  and 
get  the  lead.  *  *  *  I  was  going  to  use  it  on  water  pipe."  The  accident 
happened,  on  January  8,  1917,  "  at  the  road  that  goes  to  the  depot.  He  was 
going  up  the  hill  and  I  was  to  stop  him  when  he  came  back  to  get  the  goods." 

The  truckman  evidently  was  going  up  the  hill  beyond  the  road  leading  to 
the  depot.  Ge  w^  not  en  route  for  the  depot  when  the  accident  occxirred, 
but  when  he  returned  from  the  trip  which  he  was  making  for  himself  or 
another,  he  was  to  leave  the  main  road  upon  a  signal  from  the  claimant  and 
go  to  the  depot.  The  accident  happened  when  the  claimant  was  getting  off 
the  truck  at  the  juncture  of  the  main  road  and  the  road  leading  to  the  depot. 
The  distance  from  where  the  claimant  got  on  the  truck  to  the  depot  was 
about  three  village  blodcs.  Apparently  the  truckman  was  not  in  the  service 
of  the  village  when  the  accident  happened.  The  claimant  was  riding  for 
his  own  convenience  and  the  truckman  was  to  be  employed  in  bringing  the 
lead  from  the  depot  if  the  claimant  signaled  him. 

It  cannot  be  said  that  the  village  was  engaged  in  operating  a  vehicle,  or 
that  the  claimant  received  his  injury  while  engaged  in  an  employment  declared 
hazardous  by  the  Workmen's  Ompensation  Law.  The  risks  he  was  subjected 
to  were  the  ordinary  risks  which  any  person  assumed  in  riding  with  a  truck- 
man. The  fact  that  the  claimant  at  times  was  acting  as  street  commissioner 
and  at  other  times  was  engaged  in  fixing  the  water  works  or  the  electric 
light  appliances  does  not  change  the  situation.  (Matter  of  Olatzl  v.  Btumpp, 
220  N.  Y.  71;  Matter  of  Qleimer  v.  Oroas  d  Herhener,  170  App.  Div.  37; 
Wimcheski  v.  Morris,  179  id.  600,  166  N.  Y.  Supp.  873.) 

The  award  should,  therefore,  be  reversed  and  the  claim  dismissed.  All 
concurred.    Award  reversed  and  claim  dismissed. 

19.  Using  inatrvments  other  than  those  provided  by  the  em- 
ployer,— ^A  helper  on  a  truck  hurt  his  hand  with  a  skid  procured 
from  a  dock.  His  employer  contested  his  claim  for  compensation 
on  the  ground  that  he  took  himself  out  of  his  employment  by  not 
nBing  the  skid  provided  with,  and  carried  with,  the  truck.  The 
Commission,  nevertheless,  made  an  award,  which  the  Appellate 
Division  affirmed  unanimously  and  without  opinion:  Conley  v. 
HkJcey,  Case  No.  6547,  April  26,  1917;  181  App.  Div.  911, 
Kovanber  14,  1917. 

20.  Hiring  men  and  procuring  supplies. — ^A  foreman  of  town 
highway  work  was  severely  injured  when  the  automobile  in  which 
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he  was  riding  came  into  collision  with  a  fence  while  he  was  out  on 
Sunday  looking  for  laborers  and  supplies.  The  Appellate  Divi- 
sion, two  justices  dissenting,  held  that  these  pursuits  were  inciden- 
tal to  his  employment  as  foreman.     The  opinion  is  as  follows : 

LiAiaGAN  V.  Town  of  Saugertiib,  180  App.  Kv.  227,  Nov.  28,  1917.^ 
Lyon,  J.:  The  State  Industrial  Commisfiion  has  found  as  conclusions  of 
fact  that  in  Septmnber,  1919,  the  town  of  Saugerties,  Ulster  county,  N.  Y., 
was  engaged  in  the  construction,  repair  and  maintenance  of  highways  and 
bridges  within  the  town;  that  the  claimant  Michael  Lanigan  was  employed 
by  the  town  as  a  foreman  on  the  work;  that  his  superior  was  Raymond 
Ten  Broeck,  the  town  superintendent  of  highways,  who  had  authority  to 
employ  and  discharge  aU  employees  and  to  purchase  the  materials  necessary 
for  the  work;  that  said  superintendent  and  claimant  usually  planned  the 
work  together,  and  on  Sundays  laid  out  the  work  for  the  coming  week;  that 
the  scarcity  of  labor  compelled  the  superintendent  to  work  short-handed; 
that  on  September  twenty-fourth,  being  in  need  of  laborers  in  order  to  start 
a  stone  crusher  the  next  day  for  use  in  road  building,  and  Sunday  being  a 
favorable  day  for  hiring  laborers,  and  being  also  in  need  of  sluice  pipe  for 
road  work,  said  superintendent,  who  on  Saturday  had  directed  claimant  to 
report  to  him  on  Sunday,  went,  pursuant  to  appointment,  in  an  automobUe 
owned,  operated  and  used  by  him  in  his  employment  as  superintend^it  of 
highways,  to  meet  a  man  for  the  purpose  of  purchasing  some  sluice  pipe; 
that  from  there  they  started  for  the  claimant's  house,  where  they  were  to 
have  supper  and  then  go  down  to  engage  laborers,  whom  claimant  knew,  for 
the  following  day's  work;  that  while  traveling  along  the  highway  at  dusk  a 
flash  of  light,  apparently  from  an  approaching  automobile,  blinded  them,  and 
in  attempting  to  avoid  a  collision  their  automobile  was  steered  from  its  course 
and  collided  with  the  fence  along  the  highway,  wrecking  the  car,  kiUing  Ten 
Broeck,  and  severely  injuring  the  claimant;  that  the  claimant  was  paid  for 
each  day  of  actual  work,  including  Sumdays,  and  that  two  of  the  pathmajsters 
had  also  worked  on  Sundays  and  had  been  paid  therefor  upon  presentation 
of  their  bills.  The  Commission  also  found  that  the  claimant  was  an  employee 
of  the  town  within  the  meaning  of  the  Workmen's  Compensation  Law,  and 
made  the  award  in  hist  favor  from  which  this  appeal  has  been  taken.  In  view 
of  the  contention  that  the  law  does  not  apply  to  the  claimant  it  has  seemed 
best  to  thus  fully  recite  the  findings  of  the  C<Mamission  which  are  supported 
by  the  evidence. 

At  the  time  of  the  accident  the  occupation  of  road  building  carried  on  by 
a  town  was  a  hazardous  occupation.  (Consol.  Laws,  chap.  67  [Laws  of  1914, 
chap.  41],  S  %  groups  13,  43,  as  amd.  by  Laws  of  1916,  chap.  622.)  The 
town  represented  by  its  superintendent  of  highways  was  an  employer.  (Id., 
i  3,  subd.  3.)  Claimant  being  engaged  in  a  hazardous  occupation  was  an 
employee.  (Id.,  {  3,  subd.  4.)  Assisting  in  procuring  men  and  material  for 
the  performance  of  the  work  was  incidental  to  claimant's  employment  as 
foreman.  It  would  seem,  therefore,  that  the  case  is  at  least  fairly  within 
the  decision  in  Matter  of  Laraen  v.  Paine  Drug  Co.,  (218  N.  Y.  252)  in 
which  it  was  said:     ''Where,  as  in  this  case,  an  employee  is  injured  while 

♦Affirmed  by  Court  of  Appeals,  223  N.  Y.  Rep.  — ,  May  14,  1918, 
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performing  an  act  which  is  fairly  incidental  to  the  prosecution  of  a  buBinesB 
ind  appropriate  in  cariying  it  forward  and  providing  for  ita  needs,  he  or 
bis  dependents  are  not  to  be  barred  from  recovery  because  such  act  is  not  a 
step  wholly  embraced  in  the  precise  and  characteristic  process  or  operation 
which  haa  been  made  the  basis  of  the  group  in  which  empk>yment  is  claimed/' 
I  think  the  award  should  be  afOrmed.  All  concurred,  except  Kellogg,  P.  J., 
and  Sewell,  J.,  dissentkig.    Award  affirmed. 

21.  Diversion  dvaing  idle  moment —  The  operator  of  a  tannery 
color  machine  stopped  his  machine  and  went  to  another  room  to 
get  some  material.  While  he  was  away,  his  helper,  having  nothing 
to  do,  stepped  to  an  elevator  shaft  about  seven  feet  distant  and 
looked  down.  The  descending  elevator  fractured  his  skiQl,  killing 
him  immediately.  The  Commission  awarded  death  benefits. 
Tpon  appeal  the  insurance  carrier  argued  that  his  going  to  the  ele- 
vator and  looking  down  was  a  deviation  from  duty  prompted  by 
mere  curiosity.  The  Attorney-General  replied  that  it  was  just  as 
reasonable  to  surmise  that  he  approached  the  elevator  to  cool  off  or 
to  go  to  the  lavatory,  and  that  an  employee  is  not  reasonably  glued 
to  the  exact  spot  of  work.  The  Appellate  Division  affirmed  the 
award  unanimously  and  without  opinion :  Hubinak  v.  Endicott, 
Johnson  &  Co.,  S.  D.  R,  vol.  8,  p.  507,  May  18,  1916;  175  App. 
Div.  958,  November  15,  1916.  There  is  diversion  from  the 
employer's  business  in  the  Chludzinski  and  Siersted  cases  under 
the  two  following  sub-titles.  In  the  Chludzinski  case  the  court 
suggests  that  an  accident  to  an  employee  who  has  left  his  work- 
room "at  an  idle  moment  for  a  change  or  air  or  scene"  is 
compensatable. 

22.  Smoking  during  worTc  hours. —  In  the  following  opinion  the 
Appellate  Division  holds  that "  smoking  in  the  factory  during  busi- 
ness hours  by  an  employee,  when  not  prohibited,  cannot  deprive 
him  of  the  benefit  of  the  law ;  "  the  court  unanimously  affirms  an 
award  to  the  dependents  of  an  employee  whose  clothing  caught  fire 
by  an  unwitnessed  accident. 

Chlubzutski  v.  Stakdabd  Oil  Co.,  176  App.  Biv.  87,  Dec.  28,  1916. 

Kellogg,  P.  J.:  The  OommiBBion  states  that  it  certifiea  to  the  court  the 
question  as  a  question  of  law.  It  has,  however,  determined,  as  a  matter  of 
fact,  that  the  death  resulted  from  accidental  injuries  which  arose  out  of  and 
in  the  course  ol  the  employment.  We  interpret  the  question  to  mean  whether 
there  is  evidence  to  sustain  their  findings  of  fact,  for  in  the  absence  of  such 
evidence  their  findings  would  be  an  error  of  law. 

The  deceased,  while  in  the  employ  of  the  Standard  Oil  Company  at  its 
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refinery  at  Buffalo,  during  business  hours,  about  three  forty-five  in  the  after- 
noon, while  dressed  in  his  working  clothes,  met  his  death  by  a  fire  com- 
municated in  some  way  to  the  inflammable  flannel  shirt  he  wore.  In  the 
courae  of  the  business  the  flannel  shirts  of  all  the  workmen  become  saturated 
with  oil  and  are  very  inflammable.  Apparently  he  was  not  intoxicated  at 
the  time,  and  evidently  'there  was  no  willful  intention  on  his  part  to  bring 
about  his  injury  or  the  death  of  himself  or  others.  He  may  have  been  care- 
less and  remiss  in  his  duties;  but  compensation  is  awarded  without  r^ard 
to  fault,  and  under  the  presumption  of  section  21  of  the  Workmen^s  Com- 
pensation Law  (ConsoL  Laws,  chap.  67;  Laws  of  1914,  chap.  41)  that  the 
case  comes  within  the  law  "  in  the  absence  of  substantial  evidence  to  the  con- 
trary," upon  the  facts  stated  the  award  would  follow  of  course. 

But  it  is  urged  that  facts  now  to  be  mentioned  furnish  ''substantial  evi- 
dence to  the  contrary  "  and  establish  that  the  case  is  not  within  the  law  and 
that  the  injury  did  not  arise  out  of  and  in  the  course  of  the  employment. 

Adjoining  the  workroom  in  which  the  decedent  was  employed  was  a  locker 
room  in  which  eadi  employee  had  a  locker  in  which  to  keep  his  street  clothes 
when  at  work  and  his  work  clothes  at  other  times.  For  some  unknown  pur- 
pose the  decedent  left  his  workroom  and  entered  the  looker  room,  closed  the 
door  after  him  and  was  there  five  or  six  minutes;  then  he  rushed  out  of  the 
room  with  the  left  front  side  of  his  shirt  sbaze.  He  died  from  the  results  of 
the  burning  the  same  day.  The  locker  room  had  formerly  been  used  as  a  test 
room,  but  all  the  testing  apparatus  had  been  removed  except  a  Bunsen  burner, 
over  which  there  was  an  iron  hood  with  a  six-inch  ventilator  pipe  through 
the  roof.  This  burner  was  formerly  used  for  flashing  oil,  but  at  the  time  of 
the  accident  was  used  occasionally  for  heating  samples  of  oil  in  the  wash 
tanks  and  occasionally  for  heating  glue  for  repairs.  But  the  decedent  had 
no  duties  with  reference  to  the  burner;  it  was  for  the  special  use  of  two  men 
in  the  repair  shop.  The  locker  which  was  used  by  the  decedent  was  about 
two  feet  from  the  end  of  the  hood  over  the  burner  and  about  four  and  one- 
half  feet  from  the  burner  itself.  The  burner  was  lighted  at  the  time  the 
decedent  entered  the  room  and  after  the  accident.  A  burnt  match  stick  was 
found  upon  the  floor.  IMrect  contact  with  the  burner  could  not  be  had  by 
accident,  as  the  hood  protected  it  from  handling  or  touching  except  by  design 
or  intent.  In  the  absence  of  a  rule  prohibiting  the  men  from  going  to  the 
locker  room  during  working  hours  it  cannot  be  said  that  the  decedent  had 
no  right  to  enter  that  room,  or  that  he  ceased  to  have  all  the  benefits  of  an 
employee  while  there.  He  might  have  entered  the  room  at  an  idle  moment 
for  a  change  of  air  or  scene;  or  perhaps  to  get  from  his  street  clothes  a  pencil, 
a  knife  or  some  memorandum  with  reference  to  his  work.  Many  reasons 
might  have  made  it  proper,  and  in  the  due  course  of  his  employment,  for 
him  to  enter  the  room  at  the  time.  We  cannot  under  the  law  indulge  in  any 
presumption  against  him.  The  burnt  match  stick  on  the  floor  does  not  neces- 
sarily connect  itself  with  the  decedent.  Two  men  worked  in  this  room  from 
time  to  time;  the  employees  generally  went  through  it  in  the  morning,  at 
noon  and  at  night.  If  the  burnt  match  suggests  that  the  decedent  may  have 
been  smoking,  it  is  not  fatal  to  the  claim.  Smoking  was  not  prohibited,  and 
if  an  employee  had  a  leisure  moment  there  was  no  reason  why  he  might  not 
smoke.    Smoking  in  the  factory  during  business  hours  by  an  employee,  when 
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not  prohibited,  cannot  depriTe  him  of  the  benefit  of  the  law.  It  might  indi- 
cate negligence  when  we  remember  that  he  wore  an  inflammable  flannel  shirt; 
but  compensation  is  awarded  without  regard  to  fault,  and  the  question  of 
negligence  or  contributory  negligence  is  not  before  us.  Evidently  at  times 
much  heat  was  generated  by  the  burner;  perhaps  when  entering  the  looker 
room  he  found  it  necessary  to  r^^late  the  flame  in  the  burner.  The  dece- 
dent's looker  was  near  the  hood.  Possibly  a  spark  from  the  burner,  or  the 
heat  from  the  burner,  may  haye  caused  the  fire.  These  are  all  matters  of 
speculation,  but  under  the  rule  that  the  claim  is  presumed  to  be  within  the 
law,  in  the  absenoe  of  substantial  proof  to  the  contrary  we  are  not  required 
to  speculate  and  draw  unfavorable  inferences.  We  find  no  substantial  proof 
to  the  contrary  and,  therefore,  conclude  that  the  award  was  properly  made, 
and  answer  the  question  in  the  afDrmatiTe. 
All  concurred.    Award  affirmed;  question  answered  in  the  affirmative. 

23.  Horseplay. — ^A  fireman  stepped  out  on  the  sidewalk  in  front 
of  his  boiler  room.  A  passerby  with  whom  he  was  acquainted  and 
with  whom  he  frequently  "  indulged  in  sportive  fooling  or  horse- 
play," called  him  by  a  nickname.  He  pursued  his  tormentor 
through  a  doorway  and  was  hit  in  the  eye  by  the  door  as  it  swung 
back.  In  advising  denial  of  compensation  Commissioner  Sayer 
said :  '^An  employee  who  is  not  on  his  employer's  premises,  where 
he  should  have  been,  but  is  on  the  public  highway,  and  is  injured 
while  chasing  a  man  in  the  adjoining  building,  cannot  be  stated  to 
be  engaged  in  any  business  of  his  employer  " ;  SuUivan  v.  Beach 
Gasper  Co.,  Bui.,  vol.  3,  p.  82,  November  19,  1917. 

Accidental  starting  of  his  employer's  elevator  crippled  a  boy  for 
•life.  He  had  been  sent  out  on  an  errand.  His  route  led  past  the 
elevator  which  stood  open.  The  operator  was  away.  He  testified 
that  he  pushed  the  buzzer  and  entered  the  elevator  with  intent  to 
fool  the  operator,  but  later  retracted  this  statement  and  said  that 
he  entered  the  elevator  under  boyish  impulse  or  playfulness.  The 
Commission  denied  him  compensation :  Siersted  v.  Leinhos,  En- 
geUce  £  Bock,  S.  D.  E.,  vol.  14,  p.  Y04,  Bui.,  vol.  3,  p.  121, 
November  27,  1917. 

24.  Exposure  to  untcsfual  risks. —  If  an  employee  faints  or  other- 
wise loses  control  of  himself  and  falls  while  working  high  on  the 
framework  of  a  building,  does  the  special  or  unusual  falling  risk  of 
his  work  entitle  him  to  compensation?  The  Attorney-General 
raised  this  question  in  Santacroce  v.  Sag  Harbor  Brick  Works, 
Case  No.  70213,  October  10,.  1917,  and  cited  British  workmen's 
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compensation  decisions  as  precedents  for  an  affirmative  answer.  In 
the  Santacroce  case,  a  brickmaker  working  on  top  of  a  stack  of 
bricks  fifteen  feet  high,  was  seized  with  vertigo  or  some  similar 
disorder  and  was  injured  by  a  fall  to  the  frozen  ground.  The 
Commission  awarded  him  compensation.  The  Appellate  Division 
affirmed  the  award  on  the  ground  that  he  was  in  good  health  and 
had  fallen  because  of  dizziness  due  to  his  elevated  position.  The 
text  of  the  court's  opinion  has  been  presented  above,  page  49. 

F.  Pecuniary  gain. —  Workmen's  Compensation  Law,  §  3, 
subd.  5,  originally  restricted  compensation  to  "  employment  only 
in  a  trade,  business  or  occupation  carried  on  by  the  employer  for 
pecuniary  gain."  Amendments  of  the  law  have  established  three 
exceptions  to  this  pecuniary  gain  limitation:  (1)  public  em- 
ployment; (2)  employment  covered  by  mutual  agreement  of  em- 
ployer and  employee;  and  (3)  employment  in  connection  with  a 
trade,  business  or  occupation  carried  on  by  the  employer  for  pecu- 
niary gain.  In  the  third  instance,  the  phrase  '^  or  in  connection 
therewith  "  was  inserted  in  §  3,  subd.  5,  by  L.  1917,  ch.  705.  ef- 
fective July  1,  1917,  and  has  not  yet  been  subjected  to  judicial 
interpretation. 

1.  Workers  repairing  buildings,  installing  machinery,  etc. — 
The  enumerated  list  of  Workmen's  Compensation  Law,  §  2,  in- 
volves the  possibility  of  a  single  employer's  being  engaged  in  two 
or  more  hazardous  employments.  A  baker  usually  operates  a  de- 
livery wagon.  Bakeries  are  covered  by  group  34  and  operation 
of  vehicles  by  group  41  of  Workmen's  Compensation  Law,  §  2. 
Since  many  employments  are  left  out  of  the  list,  the  situation  also 
involves  the  possibility  of  a  single  employer's  being  engaged  in.  a 
non^hazardous  'and  a  hazardous  employment;  for  example,  a 
grocer  operating  a  delivery  wagon.  Conceivably  a  big  manufac- 
turer of  shoes  may  own  and  operate  a  printing  press  for  prepar- 
ation of  his  advertising  matter  in  which  case  it  may  be  held  either 
that  he  is  engaged  in  the  two  hazardous  employments  of  shoe-mak- 
ing and  printing  or  that  his  printing  is  incidental  to  his  shoe- 
inaking.  Usually,  however,  he  contracts  with  owners  of  news- 
papers or  other  periodicals  for  his  advertising.  The  party  with 
whom  he  contracts  may  be  an  employing  printer  or  may  have  no 
employees.     Such  a  shoe-making  employer  may  keep  regularly  in 
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his  employ  one  or  more  carpenters  and  machinists  to  make  boxes 
for  shipment  of  his  goods^  to  attend  to  their  shelving  and  to  keep 
the  machinery  and  building  nsed  for  their  making  in  repair.  In- 
stead of  keeping  snch  anployees  constantly  on  his  payroll;  he  may 
occasionally  and  temporarily  call  in  carpenters  or  machinists^ 
paying  them  by  the  day^  hour  or  job.  The  employees  called  in 
may  or  may  not  be  on  the  payrolls  of  contracting  carpenters  or 
plumbers. 

These  various  possible  combinations  are  a  background  for  the 
Kheinwald;  Bargey^  Larsen  and  Gleisner  cases  heretofore  pre- 
sented in  full  text  in  Bulletin  81.  In  the  Rheinwald  and  Bargey 
cases,  the  Appellate  Division  rejected  the  independent  contractor 
solution  arrived  at  by  the  State  Industrial  Commission  relative 
to  such  temporary  or  casual  employees  and  substituted  for  it  a 
double  doctrine  of  non-incidentalness  and  non-pecuniary  gain. 
The  Rheinwald  case  did  not  reach  the  Court  of  Appeals ;  the  Bar- 
gey case  did  reach  it*  The  Court  of  Appeals  approved  Ae  non- 
incidental  and  non-pecuniary-gain  doctrine.  Under  the  heading 
"  Workers  repairing  buildings,  installing  machinery,  etc/^  above, 
page  99,  the  non-incidental  part  of  this  doctrine  has  been  traced 
to  its  outcome.  The  non-pecuniary  gain  part  remains  to  be  traced 
here.  The  courts  held  that  the  Massaro  Macaroni  Company, 
when  it  engaged  Bargey  to  do  carpentry  work  upon  its  factory 
building,  did  not  thereby  involve  itself  in  the  carpentry  business 
for  pecuniary  gain  or  profit,  though  it  was  undoubtedly  making 
macoroni  for  pecuniary  gain  or  profit  Two  cases  decided  by  the 
Appellate  Division  on  the  same  day  with  the  Bargey  case,  Novem- 
ber 10,  1915,  involved  carpentry  work  and  appear  in  the  outcome 
to  have  contradicted  it  in  principle.  This  contradiction  relative 
to  one  of  them,  the  Larsen  case,  has  been  presented  above,  page 
102.  The  other,  Oleisner  v.  Oross  &  Herhenery  is  the  case  of  a 
janitor  who  occasionally  did  carpentry  work  upon  his  employer's 
building  but  was  hurt  while  on  his  way  to  hang  out  a  flag.  The  let- 
ting of  the  building,  an  apartment  house,  was  for  pecuniary  gain 
but  was  not  a  hazardous  occupation.     The  Appellate  Division  in 

*After  haying  been  sent  back  to  the  CommiBslon  thp  Rheinwald  cane  was  agnln 
iBbiected  to  appeal  and  at  last  readied  the  Court  of  Appeals,  which  without  opinion 
on  March  19,  1018.  approved  of  the  denlnl  of  compensation  to  Rhetnwnld's  depen- 
dents, not  on  anthority  of  Its  own  afllrmation  of  the  Appellate  Division's  order 
reverslnff  the  award  In  the  Bargey  case,  but  on  the  original  ground  of  denial  by  the 
Worinnen'B  Compensation  Commission,  namely,  that  Rheinwald  was  an  independent 
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its  opinion  as  much  as  said  that  had  Gleisner  been  injured  while 
doing  carpentry  work  he  would  have  been  entitled  to  compensa- 
tion. Structural  carpentry  is  covered  by  Workmen's  Compensa- 
tion Law,  §  2,  gr.  42.  Though  Gleisner  like  Larsen  was  a  regu- 
lar employee  while  Bargey  was  a  temporary  or  casual  employee, 
consistency  with  the  Bargqr  opinion  might  require  the  Gleisner 
opinion  to  have  held  that  Gross  &  Herbener,  the  owners  of  the 
apartment  house,  were  not  in  the  carpentry  business  for  pecuniary 
gain  or  profit,  though  undoubtedly  letting  the  apartment  house 
for  pecuniary  gain  or  profit  Something  of  the  failure  of  the 
Bargey  and  Gleisner  opinions  to  harmonize  is  indicated  in  Adler 
V.  Thomashefsky  Theaire  Co.,  decided  by  the  State  Industrial 
Commission,  July  11,  1916,  about  a  month  after  the  Court  of 
Appeals  denied  award  to  Baxgey.  Both  opinions  were  referred  to 
in  the  Adler  ruling.  The  operation  of  a  theater  was  not  a  hazar- 
dous employment.  Commissioner  Lyon,  who  wrote  the  ruling, 
was  of  opinion  that  the  Bargey  decision  forbade  an  award  to 
Adler:  S.  D.  R,  vol.  9,  p.  348.  The  non-pecuniary-gain  doc- 
trine figured  in  three  Appellate  Division  decisions  handed  down 
on  the  same  day,  November  15,  1916.  The  accidents  in  all  three 
of  these  had  occurred  before  the  amendment  of  L.  1916,  ch.  622, 
redefining  an  employee.  In  two  of  them,  Schmidt  v.  Berger,  S.  D. 
R,  vol.  7,  p.  432,  Febraary  10, 1916;  175  App.  Div.  957,  and -Brc- 
dow  V.  Naughion  &  Co.,  (S.  D.  R,  vol  8,  p.  437,  April  6, 1916 ;  175 
App.  Div.  958,  the  court  held  without  opinion  that  an  apartment 
house  superintendent  hurt  while  planing  the  top  of  a  door  and  n 
handy  man  for  a  real  estate  corporation  hurt  while  fitting  a  pane 
of  glass  into  a  partition  were  entitled  to  compensation;  in  the 
other,  Coleman  v.  Barthohmew,  175  App.  Div.  122,  the  text  of 
which  appears  below,  page  193,  the  court  held  with  opinion  that  a 
casual  employee  hurt  while  repairing -a  farm  bam  was  not  enti- 
tled to  compensation.  From  the  Schmidt  decision  Justices  Kel- 
logg and  Howard  dissented  on  authority  of  the  Bargey  casa*  In 
the  Coleman  opinion  the  Bargey  case  was  cited  as  governing  and 
the  Schmidt  case  was  referred  to.  In  the  Bredow  case  the  deci- 
sion was  unanimous. 

On  authority  of  the  Court  of  Appeals'  decision  in  the  Bargey 

*  For  reversal  of  the  Appellate  Division's  order  by  the  Court  of  ADoealsi  see 
below,  page  174. 
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case  the  award  in  Lupke  v.  Simon  was  vacated  by  the  State  In- 
dustrial Commission,  November  22,  1916  (S.  D.  R.,  voL  11,  p. 
617). 

In  OhUzl  V.  Slumpp,  decided  by  the  Court  of  Appeals,  January 
30,  1917,  an  important  dictum  held  that  an  employer  engaged  in 
a  non-hazardous  employment  for  pecuniary  gain  was  responsible 
for  compensation  to  his  employee  injured  in  a  hazardous  employ- 
ment though  the  accident  might  have  happened  before  the  redefi- 
nition of  an  employee  by  L.  1916,  cL  622.  This  decision  is  inter- 
esting also  for  Judge  Pound's  dissenting  remarks  and  interpreta- 
tion of  the  effect  of  the  amendment  redefining  an  employee.  The 
full  text  of  the  majority  and  minority  opinions  is  as  follows : 

Glatzl  ▼.  Stuufp,  220  N.  Y.  71,  Jan.  30,  1917. 

CuDDEBAOK,  J.:  The  State  Industrial  Commission  made  an  award  in  this 
ease  to  the  widow  and  mjnor  children  of  Franz  Olatsl,  deceased,  under  the 
Workmoi's  Compensation  Law,  and  the  determination  of  the  Commission 
has  been  unanimously  aifirmed  by  the  court  at  the  Appellate  Division. 

The  following  are  substantially  the  findings  of  the  Commission  on  the  facts 
of  the  cafle:  On  Koyember  S,  1915,  Franz  Glatzl  was  employed  by  O.  E.  M. 
Stumpp  who  was  engaged  in  the  florist  business.  The  duties  of  Glatzl  were 
to  drive  a  delivery  wagon  and  if  necessary  to  assist  in  delivering  goods,  such 
assistance  to  be  rendered  to  a  man  who  went  on  the  wagon  for  the  purpose 
of  making  deliveries.  On  the  date  mentioned  Olatzl  drove  his  employer's 
wagon  to  No.  4  East  Sixty-fourth  street  in  the  borough  of  Manhattan,  where 
some  flowers  were  to  be  delivered.  Arriving  at  that  place  the  other  man  on 
the  wagon  delivered  the  flowers,  and  Glatzl  and  the  other  man  proceeded  to 
adjust  a  window  box  in  the  house.  For  this  purpose  Glatzl  got  up  on  a 
ladder  in  front  of  the  house,  and  while  working  there  he  lost  his  balance 
and  fell  into  the  front  areaway,  and  the  window  box  fell  on  top  of  him,  caus- 
ing a  compound  fracture  of  left  thumb  and  lacerations  of  the  same.  On  or 
about  Novonber  17th  the  wound  showed  evidence  of  infection.  On  November 
24th  Glatzl  died  from  tetanus,  which  had  developed  as  a  result  of  his  injury. 

The  Workmen's  Compensation  >Law  in  its  enumeration  of  hazardous  employ- 
ments covered  by  the  act  mentiona  the  following:  ''  The  operation  otherwise 
than  on  tracks,  on  streets,  highways  or  elsewhere,  of  cars,  trucks,  wagons  or 
other  vehicles."  It  has  been  said  that  the  employer  of  Franz  Glatzl  was 
engaged  in  carrying  on  the  business  of  a  florist,  which  is  not  a  hazardous 
employment  under  the  act,  and  that  Glatzl,  his  employee,  was  not,  therefore, 
protected  in  any  degree  by  the  statute.  We  do  not  accept  that  view.  It  is 
true  that  the  business  of  florist  is  not  mentioned  in  the  act  as  a  hazardous 
employment,  but  in  this  case,  9a  incident  to  his  business,  the  florist  under- 
took to  deliver  to  his  customers  the  flowers  which  they  purchased,  and  in 
carrying  on  that  branch  of  the  business  he  operated  a  wagon  on  the  streets 
and  highways  of  the  city.  That  was  within  the  word«  of  the  statute  a 
hazardous  employment,  and  Glatzl  was  hired  to  drive  the  wagon.     If  the 
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injury  which  he  received  had  arisen  out  of  and  in  the  course  of  that  employ- 
ment it  would  seem  plain  that  a  case  under  the  statute  was  made  out. 
{Matter  of  Larten  r.  Paine  Drug  Co,,  218  N.  Y.  252.)  Then  the  widow  and 
children  would  be  entitled  to  the  award,  but  Glatzl  was  not  engaged  in  such 
service  when  be  felL 

I  can  observe  no  connection  between  the  driving  of  the  delivery  wagon  by 
Glatzl  and  his  fall  from  the  ladder  which  resulted  in  his  death.  In  order  to 
charge  the  employer  with  liability  under  the  Workmen's  Compensation  Law 
the  court  must  be  able  to  see  that  the  hazards  which  accompanied  the  duties 
of  the  employee  have  turned  against  him  to  his  loss  and  damage.  If  there  is 
only  a  casual  or  remote  connection  between  the  hazard  of  the  employment  and 
the  loss  —  if  the  <me  does  not  flow  naturally  from  the  other  —  the  liability 
is  not  established.  It  was  not  because  Glatzl  was  the  driver  of  the  delivery 
wagon  that  he  fell  from  the  ladder.  Any  other  person  adjusting  the  window 
box  might  have  been  injured  in  the  same  manner.  The  case  of  Master  of 
CosteUo  V.  Taylor  (217  K.  Y.  179),  on  which  the  attorney-general  relies,  does 
not  authorize  a  recovery  here. 

The  industrial  commission  found  in  detail  the  circumstances  of  the  accident 
in  which  Glatzl  was  injured,  and  also  found  in  substance  that  the  work  which 
he  was  doing  when  injured  was  incidental  to  driving  the  delivery  wagon. 
The  determina'tion  of  the  Appellate  Division  affirming  the  award  of  the 
commission  was  unanimous,  and  it  has  been  said  that  the  unanimous  affirm- 
ance prevents  this  court  from  reviewing  the  question  whether  the  woric  of 
the  decedent  when  injured  was  or  was  not  incidental  to  the  operation  of  the 
delivery  wagon.  That  was  simply  a  conclusion  drawn  from  the  facts  found 
in  detail,  about  which  there  was  no  dispute  at  the  Appellate  IMvision  and 
about  which  there  is  no  dispute  in  this  court.  We  have,  therefore,  power  to 
review  the  determination  made  at  the  Appellate  Division.  {Otten  T.  Man- 
hattan Ry.  Co.,  150  N.  Y.  995.) 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  determina- 
tion of  the  State  Industrial  Commission  annulled,  with  costs  against  the 
State  Industrial  Commission. 

Pound,  J.  (concurring  in  the  result) :  As  it  is  clear  that  Glatzl  was  not 
engaged  in  the  occupation  of  a  driver  or  in  doing  anything  incidental  thereto 
when  he  was  injured,  the  decision  of  the  question  whether  he  was  protected 
in  any  degree  by  the  Workmen's  Compensation  Law  is  unnecessary  to  the 
proper  disposition  of  the  case;  but  I  am  decidedly  of  the  opinion  that  under 
the  Woikmen's  Compensation  Law  (Laws  1914,  ch.  41)  as  it  was  at  the  time 
of  the  accident  unless  the  employer  was  engaged  in  an  enumerated  hazardous 
trade,  business  or  occupation  his  employees  did  not  have  the  benefit  of  the 
law. 

Compensation  was  provided  for  injuries  sustained  or  death  incurred  ''by 
employees  engaged  in  the  following  (forty-two  enumerated)  hasHurdo%t% 
employments/'  (Section  2.)  But  "employee"  meant  "a  person  who  is 
engaged  in  a  hazardous  employment  in  the  service  of  an  employer  oarrying 
on  or  conducting  the  game."  (Secticm  3,  subd.  4.)  "Employer"  meant  a 
person  *<*  *  *  employing  workmen  in  hazardous  employments."  (Section  3, 
subd.  3.)  "Employment"  included  "employm^it  only  in  a  trade,  business 
or  occupation  carried  on  by  the  employer  for  pecuniary  gain."  (Seetioa  3, 
subd.  5.) 
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If  employment  means  employment  only  in  a  hazardous  trade,  bunnesB  or 
oceapation  earned  on  5y  the  employer,  the  test  of  liability  for  compensation 
is  the  trade,  business  or  occupation  of  the  employer.  The  florist's  business  is 
not  classified  as  hazardous;  therefore  his  employees  were  not  protected. 
Employment  as  a  driver  by  a  florist  is  not  employment  in  the  occupation  of 
operating  wagons  or  other  vehicles  for  that  is  not  found  to  be  the  florist's 
occupation. 

If  the  business  of  the  employer  in  certain  cases  may  be  such  that  it  may 
be  said  that  he  operates  wagons  as  a  part  thereof,  although  his  principal 
business  is  non-hazardous,  that  does  not  help  Olatzl  for  the  findings  are 
that  his  employer  was  engaged  in  the  florist's  business  and  there  is  no  finding 
that  the  employer  was  engaged  in  the  occupation  of  operating  wagons. 

While  I  think  that  the  law  originally  did  not  contemplate  the  occupation 
of  the  employee  as  a  test,  it  does  so  now,  for  by  Laws  of  1916,  ch.  622, 
"  employee ''  is  defined  to  mean  either  a  person  engaged  in  one  of  the  occupa- 
tions specified  or  who  is  in  the  service  of  an  employer  whose  principal  buei- 
neea  is  that  of  carrying  on  a  specified  hazardous  employment. 

Chase,  Collin,  Hogan  and  Cardoso,  JJ.,  concur  with  Cuddeback,  J.;  Hiscock, 
Ch.  J.,  and  Poimd,  J.,  concur  in  result;  Pound,  J.,  in  memorandum.  Order 
reversed,  etc 

On  February  21,  1917,  the  State  Industrial  Commission 
awarded  compensation  to  a  carpenter  injured  while  casually  em- 
ployed in  extending  the  shelves  of  a  retail  merchant's  store:  Oeller 
V.  Republic  Novelty  Works,  S.  D.  R,  vol.  12,  p.  582.  This  acci- 
dent had  occurred  June  20,  1916,  twenty  days  after  the  amend- 
ment of  L.  1916,  ch.  622,  redefining  an  employee,  went  into  effect. 
In  its  ruling  the  Commission  cited  the  majority  and  minority 
opinions  of  the  Court  of  Appeals  in  the  Glatzl  case,  appearing 
above,  and  held  relative  to  pecuniary  gain  that  there  was  a  dis- 
tinction between  Geller's  work  and  Bargey's  work  "  in  that  the 
very  thing  which  the  injured  workman, was  doing  in  the  present 
case  had  reference  to  better  facilities  for  carrying  on  the  general 
business  of  the  employer,  whereas  in  the  Bargey  case  it  was  held 
that  Bargey  was  constructing  a  partition  which  had  nothing  to  do 
with  the  macaroni  business.'*  * 

Two  weeks  later,  March  7, 1917,  the  Commission  awarded  com- 
pensation to  a  regularly  employed  carpenter  of  a  department  store 
who  had  been  injured  before  L.  1916,  ch.  622,  became  effective: 
Came  v.  OreerJmt  &  Cou,  S.  D.  R,  vol.  13,  p.  515. 

On  March  22,  1917,  the  Appellate  Division  reversed  an  award 
to  the  fireman  and  handy  man  of  a  firm  that  let  out  floor  space  in 

*  For  reversal  of  the  Commission's  award  by  the  Appellate  Division,  see  below, 
PtgelSO. 
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its  building.  The  fireman  and  handy  man  had  been  injured  after 
L.  1916;  ch.  622;  became  effective  by  collapse  of  a  step-ladder 
while  he  was  taking  down  some  partitions:  Sta/vorako  v.  Cos- 
eidj/'s,  Ltd.,  iS.  D.  R,  vol.  11,  p.  602,  Nov.  16,  1916;  177  App. 
Div.  941,  March  22,  1917. 

On  April  11,  1917,  in  awarding  compensation  to  a  r^ularly 
employed  handy  man  hurt  while  doing  some  plumbing  for  an  em- 
ployer whose  business  was  buying,  repairing  and  selling  dilapi- 
dated houses  for  profit,  Commissioner  Lyon  said  in  part : 

OUTTiB  Y.  SsAYUK,  Bul.,  Tol.  2,  p.  182,  Apr.  11,  1917,  in  part, 
The  accident  in  the  present  case  is  alleged  to  have  occurred  since  the  first 
of  June,  1916,  at  which  time  the  amendment  to  the  Compensation  Law  went 
into  effect,  which  the  Commission  has  held  largely  did  away  with  the  effect 
of  the  decision  of  the  court  in  the  Bargey  case. 

The  doubts  concerning  the  coverage  of  an  employee  injured  in  a 
hazardous  employment  in  the  employ  of  an  employer  engaged  in 
a  non-hazardous  employment,  such  as  Glatzl,  driver  for  a  florist, 
Caine,  carpenter  for  a  department  store,  and  others  above,  were 
resolved  by  the  decision  of  the  Court  of  Appeals,  May  1,  1917,  in 
Mviford  v.  Pettii  &  Sons.  Mulford  was  killed  while  riding  a 
motorcycle  as  collector  and  salesman  for  a  firm  dealing  in  coal, 
feed  and  lumber.  The  accident  happened  July  31,  1915,  almost 
a  year  before  L.  1916,  ch.  622,  became  effective.  The  Appellate 
Division  sustained  an  award  in  the  case  without  opinion:  175  App. 
Div.  958,  November  15,  1916.  For  the  Court  of  Appeals,  Justice 
Pound,  author  of  the  minority  opinion  in  the  Glatzl  case,  wrote 
the  majority  opinion  sustaining  the  Commission's  award  to  Mul- 
ford's  beneficiaries.  His  opinion  was  unanimously  supported 
except  that  Judge  Hiscock  did  not  vote.  He  suggested  that  the 
prevailing  opinion  in  the  Bargey  case  did  not  "  seem  wholly  con- 
sistent with  the  reasoning  in  the  prevailing  opinion  in  the  Glatzl 
case."  He  held  that  "*  pecuniary  gain,'  as  used  in  the  statute 
merely  means  that  the  employer  must  be  carrying  on  a  trade,  busi- 
ness or  occupation  for  gain  in  order  to  come  within  the  act."  The 
decision  in  full  is  as  follows: 

MuLFOBD  v.  Petitt  &  SoTHS,  220  N.  Y.  640,  May  l,  1917. 
Pouin)^  J.:    Deceaaed  was  a  saleamaii  for  A.  6.  Pettit  &  Sons,  Inc.,  a  cor* 
poration  engaged  in  the  businees  of  dealing  in  Itimber,  coal  and  feed,  a  non- 
hazardous  occupation  not  covered  by  the  Workmen's  Compensation  Law.    His 
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employer  furnished  him  with  a  motorcycle  on  which  to  ride  about  the  country 
for  the  purpose  of  taking  orders  and  collecting  accoimts.  While  he  was 
engaged  in  this  occupation  he  was  struck  by  a  railroad  train  and  killed. 
An  award  has  been  made  to  his  widow  and  minor  child  for  compensation 
under  the  provisions  of  group  41  of  section  2  of  the  law  (Cons.  Laws,  ch.  67)  • 
which  reads  as  follows: 

"The  operation,  otherwise  than  on  tracks,  on  streets,  highways,  or  else- 
where  of  cars,  trucks,  wagons  or  other  vehicles,  and  rollers  and  engines, 
propelled  by  steam,  gas,  gasoline,  electric,  mechanical  or  other  power  or  drawn 
by  horses  or  mules.'' 

Deceased  was  engaged  in  the  operation  of  a  vehicle  propelled  by  gasoline. 
{Mati^  of  Wilson  v.  Dorflinger  d  Sons,  218  N.  Y.  84,  87.)  The  operation 
of  such  vehicle  is  hazardous,  and  if  that  is  the  only  consideration  deceased's 
dependents  are  protected  by  the  provisions  of  the  Workmen's  Compensation 
Law,  whether  the  motorcycle  was  used  to  carry  goods  or  to  carry  the  sales- 
man who  took  the  orders  for  the  goods.  In  Matter  of  Olatzl  v.  Btumpp  (220 
N.  Y.  71)  I  stated  in  a  memorandum  on  page  75  my  views  of  the  applkation 
of  the  statute  where  an  employer's  business  is  not  clasaifled  as  hazardous, 
although  the  employee's  occupation  is  hazardous.  The  prevailing  opinion  in 
that  case  is  to  the  effect  that  driving  a  delivery  wagon  for  a  florist  is  a 
hazardous  employment  and  that  if  injuries  arise  out  of  and  in  the  course  of 
that  employment  a  case  is  made  out  although  the  business  of  a  florist  is  not 
a  hazardous  employment  under  the  act.  If  this  rule,  which,  however,  is 
dictum  in  the  Glatzl  case,  is  correct,  this  award  should  be  upheld.  In  the 
Bargey  case  there  is  a  suggestion  (218  K.  Y.  410,  at  p.  41S)  that  the  test  is 
whether  the  employer  is  carrying  on  a  hazardous  business  for  profit  which 
may  seem  not  wholly  consistent  with  the  reasoning  in  the  prevailing  opinion 
in  the  Olatzl  case.  Of  course,  the  employer  in  this  case  was  not  in  the  busi- 
ness of  operating  a  motorcycle  for  gain.  Its  business  was  not  the  operation 
of  motorcycles  in  any  sense.  I  think,  however,  that  "pecuniary  gain,"  as 
used  in  the  statute,  merely  means  that  the  employer  must  be  carrying  on  a 
trade,  business  or  occupation  for  gain  in  order  to  come  within  the  act.  If, 
in  that  connection,  the  purpose  of  using  the  motorcycle  is  profit,  that  is 
enough.  {Serhert  v.  Bhamley  Col,  242  U.  S.  091.)  The  deceased  in  this  case 
operated  the  motorcycle  as  an  incident  to  his  employer's  business.  In  the 
Bargey  case  we  held  that  deceased,  a  carpenter  making  repairs  on  a  building 
used  in  the  manufacture  of  macaroni,  was  not  covered  by  the  act  becauee  the 
employer's  occupation  was  the  preparation  of  macaroni  and  that  the  employ e< 
was  not  engaged  therein.  The  question  presented  in  this  case  was  not  con- 
sidered in  the  opinion,  although  it  was  said  that  the  macaroni  company  was 
not  engaged  in  the  repair  of  buildings  for  pecuniary  gain. 

The  order  should  be  affirmed,  with  costs.  (I^hase,  Hogan,  Cardozo, 
McLaughlin  and  Andrews,  JJ.,  concur;  Hiscock,  Ch.  J.,  not  voting.  Order 
affirmed. 

The  decision  of  the  Appellate  Division  reversing  the  award  in 
MeNaMy  v.  Diamond  Mills  Paper  Co.,  the  text  of  which  appears 
above,  page  101,  was  handed  down  May  2,  1917.  The  accident 
had  occurred  December  18,  1915.    This  case  was  similar  to  fhe 

Digitized  by  VjOOQ IC 


174    OouBT  Decisions  on  Workmen's  Compensation  Law 

Bargey  case  in  tliat  the  employments  of  both  the  employer  and 
the  employee  were  hazardous  and  in  that  their  relation  was  casual. 
Bargey  was  putting  in  a  partition;  Morally  was  installing  an 
engine. 

On  May  8,  1917,  one  week  after  its  decision  in  the  Mulford 
case,  the  Court  of  Appeals  reversed  the  Appellate  Division's  order 
which  had  sustained  without  opinion  the  Commission's  award  in 
Schmidt  v.  Berger,  referred  to  above,  page  168.  The  Mulford 
and  Schmidt  cases  are  alike  in  that  both  employers  were  engaged 
in  non-hazardous  employments.  Mulford's  employer  was  a  retailer 
of  lumber,  feed  and  coal;  Schmidt's  employer  was  landlord  of 
an  apartment  house.  They  are  alike  also  in  that  both  Mulford 
and  Schmidt  were  regular  employees.  As  noted,  a  minority  of  the 
Appellate  Division  in  the  Schmidt  case  voted  for  reversal  of  the 
award  on  authority  of  Bargey.  In  its  opinion  the  Court  of  Ap- 
peals does  not  mention  this  minority  action.  It  seems  to  base  its 
reversal  solely  upon  want  of  coverage,  for  the  reason  that  an  iso- 
lated act  in  planing  wood  cannot  be  included  in  the  words  "  struct- 
ural carpentry  "  or  "  construction,  repair  and  demolition  of  build- 
ings," though  it  refers  under  parenthesis  to  Bargey.  The  text  is 
as  follows : 

Schmidt  v.  Bebqeb,  221  N.  Y.  26,  M]ay  8,  1917. 

Chase,  J.:  The  appeUant  Berger  is  the  owner  of  an  apartment  house  at 
108-10  West  One  Hundred  and  Eleventh  street,  New  York  city.  The  claimant 
was  employed  by  her  as  a  superintendent  of  the  building  and  incidental  to 
that  employment  he  made  ordinary  repairs  on  such  building.  While  so 
employed  he  found  that  a  basement  door  *'  bound  at  the  top  "  and  did  not 
open  or  shut  freely.  He  mounted  a  stepladder  and  while  standing  thereon 
commenced  with  a  carpenter's  tool  caUed  a  "  plane  "  to  cut  away  a  part  of 
the  door  and  thus  prevent  such  binding,  and  while  so  engaged  fell  off  the 
stepladder  and  broke  his  arm.  The  industrial  commission  gave  him  an  award 
and  the  Appellate  Division  of  the  Supreme  Court  has  affirmed  the  same, 
although  two  of  the  justices  did  not  concur  in  the  decision. 

The  employment  of  claimant  is  conceded,  and  it  is  also  conceded  that  the 
injury  was  accidental,  and  arose  out  of  and  in  the  course  of  his  employment. 
He  was  not,  however,  engaged  in  a  hazardous  employment  within  the  meaning 
of  the  Workmen's  Compensation  Law,  carried  on  by  the  defendant  Berger 
for  pecuniary  gain,  at  least  he  was  not  so  employed  at  the  time  he  was 
injured.     {Matter  of  Sheridan  r.  Oroll  Conaiructum  Co.,  218  N.  Y.  633.) 

It  is  urged  in  behalf  of  the  claimant  that  he  was  engaged  in  a  hazardous 
employment  enumerated  in  group  42  of  section  2  of  the  Workmen's  Com- 
pensation Law.  If  so,  the  work  that  he  was  engaged  in  at  the  time  of  the 
accident  must  be  included  in  the  words  "  structural  carpentry  "  or  "  construc- 
tion, repair  and  demolition  of  buildings."    The  words  quoted> when  read  and 
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eoMtnied  in  connection  with  the  other  parts  of  said  group  42  do  not  include 
the  work  being  done  by  the  claimants  as  stated. 

The  words  *'  structural  carpentry  "  must  be  construed  together  and  cannot 
be  separated.  They  do  not  include  an  isolated  act  in  planing  wood.  (See 
Maiter  of  Heiiz  ▼.  Bwpfnrt,  218  N.  Y.  148,  151.)  Neither  was  the  act  of  the 
claimant  in  planing  the  top  of  the  door  included  within  the  words  "  construc- 
tion, repair  and  demoUtion  of  buildings.''  {if after  of  Bargey  T.  JfMMiro 
Macairomi  Co.,  218  N.  T.  410,  413.) 

The  order  of  the  Appellate  IMvision  should  be  reversed  and  the  claim  dis- 
missed, with  costs  in  this  court  and  in  the  Appellate  Division  to  the  appel- 
lants against  the  State  Industrial  Commission. 

Hisooek,  Ch.  J.,  Hogan,  Cardoso,  Pound,  M<^Laughlin  and  Andrews,  JJ., 
ooneor.    Order  reversed,  etc. 

According  to  opinion  reproduced  above,  p.  105,  the  Appellate 
Division  in  Doae  v.  MaeJUe  Lithographic  Co,,  July  2,  1917,  held 
that  the  Bargey  decision  continued  in  forcy  notwithstanding  the 
amendment  of  L.  1916,  ch.  622,  redefining  the  term  employee, 
Next  day  after  this  decision,  July  3,  1917,  the  same  court,  with- 
out opinion,  reversed  an  award  upon  authority  of  Bargey,  Mc- 
Nally  and  similar  opinions  in  the  case  of  a  carpenter  injured 
January  29,  1915,  while  helping  to  rebuild  a  hotel  that  had  been 
partly  destroyed  by  fire:  Pelton  v.  Johnson,  S.  D.  R,  vol.  12,  p. 
551,  January  22,  1917;  179  App.  Div.  949,  July  8,  1917,  and 
upon  authority  of  the  Dose  opinion  in  the  case  of  a  painter  injured 
January  6,  1917,  while  painting  an  extension  to  a  slaughter 
house:  Bogwrt  v.  Lehman,  Case  No.  3182,  February  28, 1917 ;  179 
App.  Div.  949,  July  8,  1917.  In  the  Bogart  case  the  Attorney- 
General  pleaded  the  redefinition  of  an  employee  by  L.  1916,  ch. 
622. 

The  Bargey  opinion  figured,  September  25,  1917,  in  the  rever- 
sal by  the  Appellate  Division  of  awards  to  the  beneficiaries  of  two 
men  killed  by  the  explosion  of  a  fly  wheel:  Baeon  v.  MeOarlhy 
&  Townsend,  S.  D.  R,  vol.  11,  p.  638,  December  27,  1916;  179 
App.  Div.  965,  September  25,  1917;  and  TilUbwrg  v.  McCarthy 
&  Tovmend,  8.  D.  R,  vol.  12,  p.  531,  January  8,  1917;  179  App. 
Div.  593,  September  25, 1917.  The  court  based  the  Bacon  reversal 
without  opinion  upon  the  Tillburg  reversal.  The  opinion  in  the 
Tillburg  case  is  as  follows : 

ToxBuso  V.  McCabtht  &  TowirsEND,  170  App.  Div.  503,  SepC.  25,  1017. 
WooDWABO,  J.:    McCarthy  &  Townsend  were  engaged  in  the  production  of 
oil  and  gas  on  the  7th  day  of  November,  1015,  at  or  near  Allentpwn.    On 
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that  day  one  Bacon,  the  man  employed  by  (MJcGarthy  &  Townaend  to  pump 
one  of  their  wells,  and  whose  employment  only  required  a  small  part  of  his 
time^  for  which  he  was  paid  seven  dollars  per  month,  found  Frank  Tillburg 
at  the  village  post  otR^ce  and  requested  TilUmrg  to  help  him.  Tillbui-g  said 
he  would,  and  the  two  men  started  in  the  direction  of  the  McCarthy  &  Town- 
send  oil  lease.  Tillburg  appears  to  have  had  no  regular  oecnpation,  but 
picked  up  odd  jobs  about  the  village,  and  sometimes  helped  about  oil  leases. 
Shortly  after  the  two  men  disappeared  in  the  direction  of  the  lease  an 
explosion  was  heard,  and  people  running  to  the  scene  found  both  Bacon  and 
Tillburg  dead;  the  fly  wheel  of  the  gasoline  engine,  used  in  pumping  the  oil 
well,  had  exploded,  producing  the  above  result.  It  appears  tiiat  the  purpose 
of  this  incidental  employment  of  Tillburg  was  to  assist  Bacon  in  putting  a 
fly  wheel  upon  the  engine,  and  it  is  supposed  that  after  the  fly  wheel  was  in 
place  the  engine  was  started  up  and  that  the  explosion  occurred  by  reason 
of  the  displacement  of  a  bolt. 

We  think  there  is  no  merit  in  the  contention  of  the  insurance  carrier  that 
Tillburg  was  not  in  the  onploy  of  the  owners  of  the  lease;  Bacon  appears  to 
have  had  authority  to  hire  such  incidental  help  as  might  be  necessary  in  the 
operation  of  the  lease.  The  difBculty  we  find  in  approving  of  this  award  ia 
the  fact  that  at  the  time  of  this  accident,  in  the  year  1916,  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41)  did 
not  classify  the  operation  of  oil  and  gas  wells  as  hazardous;  the  amendment 
of  the  act,  by  chapter  922  of  the  Laws  of  1916,  to  include  such  operation  in. 
group  18  of  section  2,  serves  to  emphasize  the  fact  that  McCarthy  k  Townsend, 
in  1915,  were  not  conducting  a  hazardous  business  under  the  statute.  It  is 
suggested,  however,  that  at  that  time  group  22  of  section  2  included  "  opera- 
tion and  repair  of  stationary  engines  and  boilers,  not  included  in  other 
groups,"  and  that  the  purpose  of  Tillburg's  employment  was  the  repair  of 
the  gas  engine  upon  this  lease.  The  suggestion  would  not  be  without  force, 
exeept  for  the  fact  that  McCarthy  ft  Townsend  were  not  engaged  in  the 
operation  or  repair  of  stationary  engines  for  pecuniary  gain;  this  repair 
of  the  gas  engine  was  incident  to  an  occupation  which  the  law  did  not  at 
that  time  regard  as  hazardous.  Tillburg  was  engaged  by  McCarthy  k  Town- 
send,  and  because  they  were  not  engaged  in  a  hazardous  occupation,  as  defined 
by  the  etatute,  their  employee  could  not  come  within  the  definition  of  an 
employee  as  used  in  the  Workmen's  Compensation  Law.  An  employee  under 
that  act  "  means  a  person  who  is  engaged  in  a  hazardous  employment  in  the 
service  of  an  employer  carrying  on  or  conducting  the  same  upon  the  premises 
or  at  the  plant,  or  in  the  course  of  his  employment  away  from  the  plant  of 
his  employer,"  and  a  hazardous  employment  means  "a  work  or  occupation 
described  in  section  two  of  this  chapter."  (Workmen's  Compensation  Law, 
§  3.)  In  Matter  of  Bargey  v.  Masaaro  Macaroni  Co.  (218  N".  Y.  410)  this 
question  appears  to  have  been  (finally  disposed  of,  and  it  is  fatal  to  this  award. 

The  award  ehoidd  be  reversed.  All  concurred,  except  Lyon  and  Codirane, 
JJ.,  who  dissented.    Award  reversed  and  daim  dismissed. 

On  October  23,  19 lY,  came  the  Court  of  Appeals*  decision 
reversing  the  Appellate  Division's  order  in  Dose  v.  Moehle  Litho- 
graphic Co.y  the  text  of  which  appears  above,  page  107.     The 
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decision  seems  to  hold  in  effect  that  the  amendment  to  L.  1916, 
ch.  622,  redefining  the  term  employee,  nullifies  the  Barg^  opinion 
and,  as  concerns  pecuniary  gain,  assimilates  casual  employees  like 
Bargey  and  McNally  to  the  same  status  with  regular  employees 
like  Larsen  and  Mulf  ord. 

On  November  14,  1917,  the  Appellate  Division  handed  dowii 
decisions  affirming  awards  in  four  cases  that  had  been  argued  rela- 
tive to  pecuniary  gain.  It  affirmed  unanimously  without  opinion 
the  awards  in  the  cases  of  two  r^ularly  employed  carpenters,  the 
one  working  for  an  apartment  store,  Caine  v.  Chreeiihttt  dk  Co., 
S.  D.  R,  vol.  13,  p.  515,  Bui.,  vol.  2,  p.  126,  March  7,  1917,  181 
App.  Div.  907,  November  14,  1917,  noted  above,  page  171,  and 
the  other  for  a  nursery  firm,  Savinsky  v.  Hicks  &  Sons,  Oase  No. 
32173,  April  6,  1917;  181  App.  Div.  910,  November  14,  1917; 
also  in  the  case  of  a  regularly  employed  salesman  for  a  whole^ 
sale  footwear  firm  who  had  been  killed  while  operating  his  own 
automobile  in  his  employer's  service,  Oumett  v.  Ross  Co.,  S.  D.  R, 
vol.  13,  p.  635,  Bui.,  vol.  2,  pp.  41,  126,  March  14,  1917;  181 
App.  Div.  910,  November  14,  1917.  The  Appellate  Division 
affirmed  unanimously  with  opinion  an  award  in  the  case  of  the 
r^ularly  employed  janitor  of  an  apartment  house  who  fell  to  the 
street  while  cleaning  a  window,  citing  as  the  bases  of  its  action  the 
opinion  in  Mvlford  v.  Pettit  &  Sons  and  the  amendment  redefin- 
ing an  employee.     The  text  of  this  decision  is  as  follows : 

ZuBRAOT  V.  Shepabd  Estatk,  180  App.  Div.  20,  Nov.  14,  1917. 
Lyon,  J.:  Th«  employer  estate  waa  engaged  in  operating  apartment 
houses  in  the  city  of  New  York  for  pecuniary  gain  which  was  a  non-hazardous 
occupation.  The  claimant  was  the  Janitor.  One  of  his  duties  as  such  was 
to  clean  the  windows.  This  employment  was  classified  by  the  amendment 
of  1916  (chap.  622,  amending  section  2,  group  22),  which  went  into  effect 
June  first  of  that  year,  as  hazardous.  In  November,  1916,  while  engaged  in 
cleaning  a  window  he  fell  to  the  street,  sustaining  serious  injuries.  At  the 
hearings  before  the  State  Industrial  Commission  objection  was  made  by  the 
insurer  to  the  making  of  an  award  upon  the  ground  that  the  employer's 
business  was  not  one  classified  as  hazardous  under  the  Workmen's  Com- 
pensation Law.  The  Commission  properly  disregarded  the  objection  and 
made  the  award.  It  was  held  in  the  case  of  Matter  of  Mulf  ord  v.  Pettit  d 
Bone  (220  N.  Y.  540),  as  to  an  accidental  injury  happening  in  July,  1916, 
that  an  employee  while  engaged  in  a  hazardous  employment  which  was  inci- 
dental to  the  non-hazardous  business  of  his  employer  was  entitled  to  compen- 
sation.  Bj  the  amendment  of  subdivision  4  of  section  3  of  the  Workmen's 
Compensation  Law  by  chapter  622  of  the  Laws  of  1916,  the  doubt  which  had 
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existed  previously  to  the  MtUfard  decision,  as  to  the  proper  construction  of 
the  subdivifuon,  under  facts  similar  to  those  presented  by  the  case  at  bar, 
was  removed,  the  amendment  providing  " '  Employee '  means  a  person  engaged 
in  one  of  the  occupations  enumerated  in  section  two." 

Exception  was  also  taken  by  the  insurer  to  the  amount  of  the  award  of 
seven  dollars  and  seventy-nine  cents  per  week.  While  owing  to  the  nature  of 
claimant's  compensation  for  services  some  difference  of  opinion  may  exist  as 
to  the  proper  method  of  computation,  we  are  satisfied  that  the  award  does 
no  injustice  to  the  appellant,  and  is  practically  correct. 

The  award  ehoidd  be  affirmed.    Award  unanimously  affirmed. 

The  point  of  pecuniary  gain  does  not  appear  to  have  been  raised 
in  connection  with  awards  to  beneficiaries  of  salesmen  affirmed  by 
the  Appellate  Division  at  about  the  same  time  with  its  affirmation 
of  the  Gumett  award:  Benjamin  v.  Rosenberg  Bros,,  S.  D.  R., 
vol.  13,  p.  525;  BuL,  vol.  2,  pp.  126,  147,  March  13,  1917;  180 
App.  Div.  234,  November  28,  1917;  Remington  v.  Briggs  Bros. 
&  Co.,  Bui.,  vol.  2,  p.  164,  May  14,  1917;  179  App.  Div.  966, 
September  27,  1917. 

Two  weeks  after  the  Zubradt  decision,  November  28,  1917,  the 
Appellate  Division,  two  justices  dissenting,  reversed  an  award  to 
a  workman  casually  called  in  to  plaster  an  apartment  house  bath- 
room. The  ruling  majority  cited  the  decision  of  the  Court  of 
Appeals  in  Schmidt  v.  Berger,  above,  page  174,  as  governing 
and  took  no  notice  of  the  decision  of  the  Court  of  Appeals  in 
Dose  V.  Moehle  Lithographic  Co,y  above,  page  107.  The  dis- 
senting justices  cited  the  decisions  of  the  Court  of  Appeals  in  the 
Mulford  and  Dose  cases  as  governing.  The  majority  and  minority 
opinions  are  as  follows: 

Solomon  v.  Boms,  181  App.  Div.  672,  Nov.  28,  1917.* 
Kellogg,  P.  J.:  The  findings  show  that  the  employer  was  the  owner  and 
operator  of  an  apartment  house.  "There  was  eome  plastering  to  be  done 
in  one  of  the  bathrooms  in  said  apartment  house  and  Bonis,  the  employer, 
sent  for  Solomon  to  come  to  do  the  plastering  at  75  cents  per  hour,  and 
directed  him  to  purchase  whatever  material  was  needed  and  to  pay  for  the 
same,  and  agreed  to  reimburse  him  for  such  outlay.  The  total  payment 
made  by  Bonis  to  Solomon  in  respect  to  this  work  was  $3.  It  was  custom- 
ary for  Bonis  to  send  for  Solomon  whenever  he  had  any  plastering  work 
to  be  done  and  to  pay  Solomon  on  the  above  mentioned  basis."  While 
plastering  Solombn  fell  and  received  the  injury  for  which  compensation  Has 
been  made.  Matter  of  Bargey  v.  Maasaro  Macaroni  Co,  (170  A.  1>.  103; 
218  N.  Y.  410),  seems  to  settle  this  question  in  favor  of  the  appellants.  It 
IB  true  that  the  Bargey  case  was  commented  upon  and  distinguished  in 

•Affirmed  by  Court  of  Appeals  without  opinion,  223  N.  Y.  Rep.  — ,  May  14, 
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MatUr  of  Mulford  v.  Pettii  d  Sons  (220  N.  Y.  540).  In  that  case  it  was 
only  decided  that  a  salesmaiiy  in  a  non-hazardoue  employment,  who  uses  a 
motorcycle  in  making  his  trips,  and  is  injured  thereby,  is  operating  a 
Tehicle  within  group  41  of  section  2  of  the  Workmen's  Compensation  Law. 
The  Mulford  case  in  no  way  limits  or  qualifies  the  Bargey  case.  This  ia 
made  plain  by  Matter  of  Schmidt  v.  Berger  (221  N.  Y.  26),  in  which  the 
Bargey  ease  is  cited  with  approval,  and  which  holds  that  the  superintendent 
of  an  apartment  house  who  made  ordinary  repairs  upon  it,  while  mounted 
on  a  fltepladder  engaged  in  cutting  away  a  part  of  a  door  to  prevent  "  bind- 
ing," was  not  in  a  hazardous  employment.  That  case  has  much  force  here, 
as  managing  an  apartment  house  was  not,  at  the  time  of  the  accident,  a 
hazardous  employment.  (See  also  Matter  of  Kammcr  v.  Hawk,  221  N.  Y. 
378.) 

After  the  decision  of  the  Bargey  case  subdivision  5  of  section  3  of  the 
Workmen's  Compensation  Law  defining  ''  employment "  was  amended.  When 
the  Bargey  case  arose  subdivision  5  of  section  3  defined  "  employment "  as 
including  *'  employment  only  in  a  trade,  business  or  occupation  carried  on  by 
the  employer  for  pecuniary  gain.  *  *  *"  The  amendment  of  1917  (Laws 
of  1917,  chap.  706)  added  after  the  word  "gain",  "or  in  connection  there- 
with." The  effect  of  that  amendment  is  not  before  us:  it  may  be  that  it 
qualifies  the  Bargey  case  so  that  under  the  facts  in  that  case,  the  employer 
heing  engaged  in  a  hajsardous  business,  carpenters  at  work  in  the  factory 
would  be  deemed  within  the  protection  of  the  Workmen's  Compensation  Law. 
That,  however,  we  need  not  consider.  Aside  from  the  effect  of  that  amend- 
ment, and  the  amendment  of  subdivision  4  of  the  section,  the  Bargey  case  is 
in  full  force,  and  that  and  the  Sehmidi  case  are  decisive  here. 

The  award  should  therefore  be  reversed  and  the  claim  dismissed.  All 
concurred,  except  Lton,  J.,  dissenting,  with  opinion,  in  which  Woodwabd,  J., 
concurred. 

liTOJx,  J.  (dissenting) :  The  question  presented  by  this  appeal  is  whether 
a  person  injured  October  8,  1916,  while  engaged  in  a  hazardous  employment 
incidental  to  a  non-hazardous  business  carried  on  by  his  employer  for 
pecuniary  gain,  is  covered  by  the  Woikmen'e  Compensation  Law  as  amended 
by  chapter  622  of  the  laws  of  1916.  The  claimant  was  a  plasterer  and  was 
engaged  in  the  hazardous  occupation  of  repairing  the  plaster  in  one  of  the 
bathrooms  of  the  onployer's  apartment  house.  These  repairs  were  inci* 
dental,  and  in  fact  indispensable  to  conducting  the  non -hazardous  business 
of  operating  an  apartment  house.  The  case  thus  falls  within  the  decision  of 
Mulford  v.  Pettit  (220  N.  Y.  540).  The  cases  of  Matter  of  Bargey  v.  Mas- 
>inro  Macaroni  Co,  (218  N.  Y.  410)  ;  Matter  of  Schmidt  V.  Berger,  (221 
id.  28)  and  Matter  of  Kammer  v.  Hawk  (221  id.  378)  related  to  accidents 
occurring  prior  to  June  1,  1916,  the  date  when  the  above  mentioned  amend- 
ments took  effect.  A  partial  effect  of  such  amendment  is  pointed  out  in 
the  recent  case  of  Dose  v.  Moehle  Lithographic  Company  (221  N.  Y.  401). 
(See  also  concurring  memorandum  per  Found,  J.,  in  Olatzl  v.  Stwn/pp,  220 
N.  Y.  71-76.)  The  award  should  be  affirmed.  Woodwabd,  J.,  concurred. 
Award  reversed  and  claim  dismissed. 

Upon.  December  21,  1917,  the  Court  of  Appeals  reversed  the 
order  of  the  Appellate  Division  in  the  Bogart  case,  noticed  abova 
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page    175,    and   directed    an   affirmation   of   the   Commission's 
award. 

Upon  December  28,  1917,  the  Appellate  Division,  one  justice 
dissenting,  reversed  the  award  in  the  Gdler  case,  noticed  above, 
page  171,  npon  authority  of  Bargey,  Schmidt  and  other  decisions 
cited  in  the  text  of  its  brief  opinion,  which  is  as  follows: 

Gelleb  v.  Refublio  Noteltt  Wokbs,  180  App.  Div.  782,  Dec.  28,  1917. 

Kellogo,  p.  J. :  The  employer  was  not  carrying  on  a  hazardous  buaiiiesa. 
It  became  necessary  to  have  additional  ahelving  in  its  store.  The  work 
would  require  an  employee  about  three  days.  The  injured  employee  was 
a  carpenter  who  worked  by  the  hour  for  any  one  requiring  his  senriees.  He 
had  worked  upon  the  shelving  for  two  days  and  was  at  work  upon  the  last 
shelf  when,  on  June  26,  1916,  he  fell  from  a  stepladder  and  was  injured.  If 
we  assume  that  he  was  engaged  in  structural  carpentry  at  the  time  of  the 
injury,  it  does  not  follow  that  the  employer  was  carrying  on  such  haxardous 
employment.  A  casual  engagement  of  a  carpenter  by  the  hour  to  repair  a 
store  or  office  does  not  make  the  proprietor  of  the  store  or  office  one  engaged 
in  structural  carpentry.  ^{Matter  of  Bargey  v.  Massaro  Maofurxmi  Co.,  170 
App.  Div.  103.;  affd.,  218  N.  Y.  410;  Coleman  v.  Bartholomew,  176  App.  Div. 
122;  Matter  of  Sohmidt  v.  Berger,  221  N.  Y.  26;  Matter  of  Kammer  v.  Hawk, 
Id.  378.)  We  conclude  that  the  employer  is  not  liable  for  an  accident  hap- 
pening to  an  employee  in  such  casual  service.  The  award  should  be  reversed 
and  the  claim  dismissed.  All  concurred,  except  Lton,  J.,  dissenting.  Award 
reversed  and  claim  dismissed. 

Upon  March  6,  1918,  the  Appellate  Division,  unanimously  and 
without  opinion,  affirmed  awards  in  the  cases  of  a  regular  em- 
ployee of  a  retail  furniture  dealer  and  repairer  who  worked  in 
his  employer's  repair  shop  and  who  fell  from  a  window  of  his  em- 
ployer's establishment  while  he  was  painting  its  windows  and 
window  sashes,  Echhard  v.  Flint  &  Homer  Co,,  Death  Case,  Ifo, 
50101,  July  26,  1917 ;  —  App.  Div.  — ,  March  6,  1918 ;  and  of  a 
regular  employee  of  a  shoe  company  who  worked  in  its  painting  de- 
partment and  who  fell  from  a  ladder  while  painting  a  boot  upon 
a  sign  in  front  of  one  of  its  retail  stores,  Kohlhausi  v.  Regal  Shoe 
Co.,  Claim  No.  56218,  November  16,  1917;  —  App.  Div.  — , 
March  6,  1918. 

TTpon  March  12,  1918,  the  Court  of  Appeals  reversed  the  order 
of  the  Appellate  Division  and  affirmed  the  Commission's  award 
in  McNtdli/  v.  Diamond  Mills  Paper  Co.,  the  case  of  a  casual 
employee  called  in  to  help  install  machinery.  The  texts  of  the 
decisions  in  the  McNally  case  are  presented  above,  pages  101-104. 
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In  its  McNally  opinion  the  Court  of  Appeals  says  that  the  Bargey 
case  has  been  misread  The  accident  to  McNally,  like  the  accident 
to  Baigey,  occurred  under  the  law  as  it  stood  prior  to  the  amend- 
ment of  L.  1916,  ch.  622,  redefining  the  term  employee.  The 
Bargey  precedent  appears  to  be  left  without  a  1^  to  stand  upon. 

This  topic  should  not  be  concluded  without  calling  attention 
to  the  amendment  of  L.  1917,  ch.  705,  to  Workmen's  Compensa- 
tion Law,  section  3,  subd.  13,  which  has  provided  that  " '  manu- 
facture,' '  construction,'  '  operation '  and  *  installation  '  shall  in- 
clude *  *  *  all  work  done  in  connection  with  the  repair  of 
plants,  buildings,  grounds  and  approaches  of  all  places  where  any 
of  the  hazardous  employments  are  being  carried  on,  operated  or 
conducted." 

2.  Social  clvhs,  etc. —  Organizations  not  primarily  created  or 
operated  for  pecuniary  gain  may  nevertheless  bring  themselves 
within  the  compensation  law's  scope  by  engaging  in  profit-yield- 
ing enterprises.  A  country  club  selling  timber  from  its  lands  or 
an  automobile  association  maintaining  a  garage  and  repair  shop 
may  not,  as  a  membership  corporation,  plead  vUra  vires  as  ex- 
emption from  liability  to  compensate  its  injured  employees.  The 
Industrial  Commission  and  the  courts  have  said  that  such  liabil- 
ity depends  upon  the  scale  of  operation  and  the  continuity  of  the 
enterprise.  It  is  a  question  of  d^ree,  says  the  Court  of  Appeals. 
Dlnstrative  cases  are  Kaempfer  v.  AviomobUe  Club  of  America 
and  Uhl  v.  Hartwood  Club. 

In  the  ruling  in  the  Kaempfer  case  Commissioner  Lyon  quotes 
at  length  documentary  evidence  relative  to  the  Automobile  Club 
of  America  and  concludes : 

Kaeicfvkb  v.  Automobile  Club  of  Amebica,  8,  D.  R.,  vol.  10,  p.  591 ;  Bui., 
vol.  2,  p.  10,  Sept.  15,  1916,  in  part. 

Thiar  club,  then,  in  effect,  operates  a  garage  and  machine  shop  precisely  as 
any  garage  or  machine  shop  would  be  conducted  by  a  private  individual  for 
personal  gain.  It  buys  and  sells  large  quantities  of  material  at  a  profit;  it 
does  an  immense  business  in  the  repair  of  automobiles,  charging  a  profit  on 
the  materials  used,  hiring  a  large  number  of  men  for  one  price  and  charging 
the  owner  of  the  automobile  a  larger  price  for  the  men's  eerviees,  out  of  aU 
of  which  it  is  paying  off  some  obligation  to  the  club  and  accumulating  a  very 
considerable  profit  throughout  the  year. 

It  is  undisputed  that  the  claimant  was  injured  in  the  regular  course  of  hia 
employment  in  this  machine  shop  and  that  he  worked  under  precisely  the 
same  hazard  as  other  workmen  in  similar  machine  shops  carried  on  by  private 
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indiyidualB.  There  would,  therefore,  seem  to  be  every  reaaon  for  holding  that 
the  claimant  is  entitled  to  compenBation  for  his  injury  unless  the  statute 
forbids  it.  It  is  quite  evident  that  the  question  is  not  without  its  difficulties. 
No  doubt  the  owner  of  an  automobile  might  have  a  private  repair  shop  of  his 
own,  where  he  or  his  own  chauffeur  could  make  repairs  to  his  own  car,  and  such 
repair  shop  would  not  be  held  to  come  within  the  Compensation  Law,  owing 
to  the  provision  relative  to  pecuniary  gain.  It  is  probably  true  that  two  or 
more  owners  of  cars  might  operate  a  private  garage  in  the  same  way,  but 
when  it  comes  to  a  proposition  of  a  very  large  number  of  such  owners,  estab- 
lishing a  regular  machine  shop,  hiring  men  for  no  other  purpose  than  repairs, 
charging  a  profit  on  the  men's  labor,  as  well  as  upon  the  material  used,  and 
using  that  profit  to  pay  off  the  underlying  expense  of  establishing  a  machine 
shop  itself,  the  proposition  seems  to  come  at  least  within  the  spirit  of  the 
law,  if  it  does  not  within  the  letter. 

The  fact  that  the  Automobile  Club  of  America  is  formed  under  a  charter 
which  does  not  give  it  the  right  to  operate  for  pecuniary  gain,  to  my  mind, 
is  not  controlling  if  it  be  found,  ae  I  think,  it  must  be,  that  it  is  in  fact 
operating  a  portion  of  its  plant  for  pecuniary  gain. 

The  Uhl  case  was  heard  by  the  Commission  July  11, 1916,  and 
reheard  September  29,  1916:  S.  D.  R,  voL  9,  p.  960;  Bui-,  vol. 
2,  p.  27.  It  was  carried  to  the  Appellate  Division  and  the  Court 
of  Appeals.  Both  courts  affirmed  the  award.  The  full  texts  of 
the  majority  and  minority  opinions  in  the  Appellate  Division  and 
memorandum  in  the  Court  of  Appeals  are  as  follows : 

Uhl  v.  Habtwood  Club,  177  App.  Div.  41,  March  7,  1917.. 

Lyok,  J.:  The  employer,  the  Hartwood  Club,  was  a  monbership  corpora- 
tion organized  in  1893  to  acquire  and  maintain  tracts  of  land,  ponda  and 
streams  of  water  within  this  State  as  a  fishing  and  hunting  preserve,  and 
as  a  pleasure  resort  for  its  members;  to  sell  and  convey  to  its  members 
suitable  sites  for  the  erection  of  cottages,  with  suitable  outbuildings;  to 
erect  and  maintain  a  clubhouse  and  other  suitable  buildings  in  order  to  fit 
the  preserve  for  the  purposes  of  reeidence,  recreation  and  social  enjoyment, 
"  and  to  do  all  things  necessary  for  and  incidental  to  the  purposes  above  set 
forth."  The  constitution  of  the  club  provided  for  the  sale  and  transfer  of 
membership  shares;  for  the  forfeiture  of  membership  rights;  for  the  sale 
at  public  auction  of  the  real  and  personal  property  of  a  forfeiting  member, 
and  for  declaring  dividends  from  any  surplus  revenues  of  the  club. 

The  club  became  the  owner  of  about  6,000  acres  of  land  situated  within  the 
counties  of  Orange  and  Sullivan,  in  this  State,  a  large  part  of  which  was 
covered  with  timber.  From  time  to  time  the  club  sold  from  its  woodland 
standing  trees  which  were  manufactured  into  lumber,  and  got  out  and  sold 
railroad  ties  and  telegraph  poles.  Trees  also  and  down  timber  were  cut  by 
employees  of  the  club  and  sold  by  it  to  the  occupants  of  the  cottages  for 
firewood  at  a  profit  of  about  ten  per  cent  above  the  coat  of  cutting.  Cutting 
trees  on  this  large  tract  was  carried  on  a  good  part  of  the  year,  the  club 
keeping  two  or  three  men  at  work  at  it  most  of  the  time.    The  receipts  from 
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the  Mies  of  firewood  snd  timber,  ties  and  telegraph  poles  went  into  the 
treasury  of  the  club,  and  were  expended  in  the  upkeep  of  the  property,  and 
in  rendering  unnecessary  or  in  reducing  assessments  upon  the  members  for 
the  general  maintenance  of  the  dub  property.  The  profits  and  other  receipts 
from  such  sales  might  also  under  the  constitution  of  the  club  be  distributed 
to  the  members  of  the  dub  as  diyidends. 

In  January,  1^16,  the  husband  of  the  claimant  was  an  employee  of  the 
club  as  a  general  utility  man  and  had  been  such  for  about  four  years.  While 
engaged  with  two  other  club  employees  in  cutting  down  trees  he  was  killed 
by  a  falling  tree  which  had  been  felled  by  one  of  his  fellow-workmen.  The 
purpose  for  which  the  trees  then  being  cut  were  to  be  used  was  not  shown. 
The  secretary  of  the  dub  testified  that  it  was  impossible  to  tell  the  destina- 
tion of  any  particular  tree;  that  the  trees  were  both  loaded  on  wagons  and 
cut  into  cordwood,  '*  and  they  order  up  so  many  cars,  and  nobody  can  tell 
where  any  particular  tree  went  to."  Other  evidence  also  indicates  that  some 
of  the  shipments  of  logB  and  cordwood  were  made  by  rail. 

The  insurance  policy  issued  by  the  carrier  stated  the  business  of  the 
employer  as  follows:  "  Country  club,  club-house  and  other  buildings,  grounds, 
hunting,  fishing  and  pleasure  resort,  including  ice  harvesting,  forestry  and 
Ipgging  operations."  Forestry  is  defined  by  Webster  as  "  The  art  of  forming 
or  of  cultivating  forests;  the  management  of  growing  timber."  It  would 
appear  from  the  evidence  that  cutting  timber  was  at  times  necessary  to  keep 
the  woods  in  shape.  The  maintenance  of  the  property  of  the  club  was  within 
the  declared  purposes  of  the  organization.  Perhaps  these  trees  were  "  going 
back'*  and  good  management  required  that  they  should  be  cut  and  sold 
while  yet  of  value.  The  presumption  is  that  the  claim  comes  within  the 
provisions  of  the  Workmen's  Compensation  Law.  (See  Consol.  Laws,  chap. 
67  [Laws  of  1914,  chap.  41],  |  21.) 

The  State  Industrial  Commission  found  that  on  the  day  the  deceased 
received  hisi  injuries  he  was  employed  as  a  lumberman  by  the  Hartwood 
Club,  a  domestic  corporation  engaged  in  the  operation  of  a  country  club,  and 
in  connection  therewith  in  the  business  of  ice  harvesting,  forestry  and  logging 
at  Hartwood,  N.  Y.,  and  that  the  club  conducted  such  business  for  pecuniary 
gain.  The  Commission  thereupon  made  an  award  in  favor  of  the  widow  and 
child  of  the  deceased.    From  such  award  this  appeal  has  been  taken. 

The  two  grounds  of  appeal  are:  First,  that  deceased  was  not  engaged 
in  a  hazardous  employment  under  the  Workmen's  Compensation  Law,  and, 
Koond,  that  the  work  was  not  being  carried  on  for  pecuniary  gain.  The  point 
is  also  made,  which  to  an  extent  embraces  the  other  two,  that  a  membership 
corporation  could  not  be  an  employer  and  the  deceased  an  employee  within 
the  provisions  of  the  Workmen's  Compensation  Law.  As  to  the  first  two 
grounds  of  appeal,  the  appellants  base  their  right  to  a  reversal  of  the  award 
upon  the  cases  of  Matter  of  Bargey  v.  Masmro  Maoa/roni  Co,  (218  X.  Y.  410) ; 
Matter  of  De  La  Ga/rdelle  v,  Hampton  Co.  (167  App.  Div.  617),  and  Matter  of 
Mihm  V.  HuMey  (169  id.  742).  In  neither  the  Bargey  nor  Mihm  case  was 
the  occupation  in  which  the  employee  was  engaged  at  the  time  of  sustaining 
the  injury  one  carried  on  by  his  employer  for  pecuniary  gain.  In  the  De  La 
Oard^e  case  the  employment  was  not  one  designated  as  hazardous  under 
the  Workmen's  Compensation  Law.  These  authorities  are,  therefore,  not 
applicable. 
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Ab  to  the  last  ground  urged  for  reversal,  while  the  Hartwood  Club  was  a 
membership  corporation,  and  hence  not  created  for  business  purposes,  its 
right  as  a  corporation  or  association  to  become  an  employer,  and  of  the 
deceased  to  become  an  employee  in  a  hazardous  employment,  is  recognized 
by  the  Workmen's  Compensation  Law  (|  3,  subds.  3  and  4).*  While  by  the 
Membership  Corporations  <Law  ({40)  a  membership  corporation  may  be 
created  "  for  any  lawful  purpose,  except  a  purpose  for  which  a  corporation 
may  be  created  under  any  other  article  of  this  chapter,  or  any  other  general 
law  than  this  chapter,"  I  cannot  believe  that  any  membership  corporation 
which  sees  fit  to  engage  in  a  hazardous  business,  carried  on  by  it  for  pecuni- 
ary gain,  can  be  heard  to  plead  in  defense  of  the  claim  for  compensation  of  an 
employee  injured  in  such  employment,  that  it  had  no  l^al  right  to  engage  in 
such  employment,  nor  to  employ  its  injured  or  deceased  employee  therein. 
The  fact  that  engaging  in  such  occupation  was  ultra  vires  furnishes  no  immu- 
nity whatever,  either  to  the  employer  or  insurance  carrier.  The  Workmen's 
Compensation  Law  makes  no  such  exemption  in  favor  of  either. 

In  the  case  of  Kenney  v.  Union  Railtoay  Company  ( 166  App.  Div.  497 )  we 
held  that  the  Workmen's  Compensation  Law  does  not  exclude  from  its  benefits 
employees  who  have  obtained  employment  in  violation  of  section  939  of  the 
Penal  Law,  which  provides  that:  ''A  person  who  obtains  employment  *  *  • 
by  •  *  *  aid  *  *  *  of  any  false  statement  in  writing,  as  to  his  ♦  ♦  ♦ 
previous  employment  *  *  *,  is  guilty  of  a  misdemeanor." 

In  the  case  of  People  ea  rel.  Coney  Island  Jockey  Club  v.  Bohmer  (155 
App.  Div.  842;  affd.,  210  N.  Y.  549)  we  held  that  where  a  corporation  chose 
to  avail  itself  of  the  advantages  of  having  the  title  to  land  taken,  held  and 
conveyed  by  it,  it  was  estopped  to  claim  as  sgainst  the  State  that  it  had 
no  franchise  authorizing  it  to  deal  in  real  property,  and  hence  was  not  liable 
for  the  payment  of  franchise  taxea 

In  the  case  at  bar  the  insurance  carrier  has  received  and  retained  the 
premiums  upon  a  policy  issued  under  the  Workmen's  Compensation  Law  in 
protection  of  the  Hartwood  Club  and  of  its  employees  while  engaged  in  the 
business  of  forestry  and  logging;  that  is,  while  engaged  in  a  hazardous 
employment  for  pecuniary  gain.  (|  2,  group  14;  i  3,  subd.  5.)  The  insur- 
ance carrier  cannot  now  be  heard  to  say  that  it  should  not  be  called  upon 
to  make  payment  of  the  indemnity  provided  to  be  paid  by  the  policy  upon 
the  ground  that  the  club  had  no  right  to  engage  in  those  occupations  for 
pecuniary  gain. 

It  was  held  in  the  case  of  Milbome  v.  Royal  Benefit  Booieiy  ( 14  App.  Div. 
406)  that  where  an  incorporated  benefit  society  assumes  the  risks  and 
liabilities  of  a  similar  society  and  receives  from  a  certified  holder  of  the 
latter  all  subsequent  assessmenta  necessary  to  keep  the  risk  in  force,  it 
becomes  liable  to  the  certificate  holder  and  is  estopped  from  insisting  that 
the  contract  by  which  it  assumed  the  risks  of  the  other  society  was  ultra  vires 
and  that  the  certificate  holder  did  not  acquire  any  right  as  against  it  to 
enforce  the  obligation  it  had  assumed. 

It  was  held  in  the  case  of  Usher  v.  New  York  Central  d  Hudson  R.  R,  R,  Co. 
(76  App.  Div.  422;  affd.,  179  N.  Y.  544)  that  where  a  division  superintendent 
of  the  defendant  acting  beyond  the  scope  of  his  authority,  had'  made  a  con- 
tract with  one  of  its  employees  who  had  been  injured  in  the  service  of  the 


^  Since  amd.  by  Laws  of  1916.  chao.  622  — IRiv. 
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eompaiij  to  employ  him  for  life  u  a  flagman  at  a  certain  crossing,  that  the 
corporation  when  sued  for  a  hreach  of  the  contract  could  not  set  up  vltra  tnrea 
as  a  defense  of  the  action. 

In  view  of  the  conclusions  above  reached  I  have  not  considered  it  necessary 
to  discuss  the  question  as  to  whether  the  Hartwood  Club  had  in  fact  the  legal 
right  to  do  by  virtue  of  its  incorporation  and  incident  to  the  exercise  of  its 
powers  just  what  the  Commission  has  found  that  in  fact  it  did  do. 
The  award  of  the  State  Industrial  Commission  should  be  afBrmed. 

All  concurred,  except  Woodwabd,  J.,  who  disoented,  in  an  opinion,  in  which 
OoGHBAiTB,  J.,  concurred. 

WooDWASD,  J.  (dissenting) :  I  dissent  on  the  ground  that  the  Hartwood 
Club,  a  membership  corporation,  could  not  be  an  employer,  and  that  Henry 
Uhl  could  not  be  an  employee,  under  the  definitions  of  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  chap.  67  [Llws  of  1914,  chap.  41],  I  3,  as 
ami  by  Laws  of  1914,  chap.  316).*  A  membership  corporation  may  be 
created  **  for  any  lawful  purpose,  except  a  purpose  for  which  a  corporation 
may  be  created  under  any  other  article  of  this  chapter,  or  any  other  general 
law  than  this  chapter"  (Memb.  Corp.  Law  [Consol.  Laws,  chap.  35;  Laws 
of  1909,  chap.  40],  {  40) ,  and  as  provision  is  made  for  corporations  of  a  busi- 
ness character,  under  the  various  provisions  of  the  general  laws,  it  follows 
that  a  membership  corporation  is  not  created  for  a  ''trade,  business  or 
occupation  "  to  be  carried  on  *'  by  the  employer  for  pecuniary  gain.''  This 
is  peculiarly  so  when  we  remember  that  by  the  provisions  of  section  10  of 
the  General  Corporation  Law  (Consol.  Law,  chap.  23;  Laws  of  1909,  chap. 
28)  "no  corporation  shall  possess  or  exercise  any  corporate  powers  not 
given  by  law,  or  not  necessary  to  the  exercise  of  the  powers  so  given;"  and 
as  there  is  no  power  given  in  the  Membership  Corporations  Law  to  carry  on 
any  businesa  for  pecuniary  gain  the  mere  fact  that  the  corporation  may  have 
cut  and  sold  trees  for  lumber  or  cordwood  does  not  bring  it  within  the  con- 
templation of  the  Workmen's  Ompensation  Law.  The  purpose  of  this  club 
was  to  purchase  lands  and  adapt  them  to  the  purposes  of  cottage  sites  for 
members,  and,  as  an  incident  to  such  purposes,  it  would  be  called  upon  to 
cut  more  or  less  timber,  which  might  be  sold  and  the  revenues  turned  into 
the  treasury  to  be  used  for  the  purposes  of  the  club,  but  this  was  not  for 
pecuniary  gain,  within  the  meaning  of  the  Workmen^s  Compensation  Law. 
This  expression  means  a  "trade,  business  or  occupation  carried  on  by  the 
employer  for  pecuniary  gain  " —  for  profit  —  and  not  a  mere  incidental  sale 
of  timber  for  an  agreed  price. 

The  club  in  question  had  6,000  acres  of  land  and  employed  several  men, 
just  as  the  owner  of  a  large  farm  with  a  woodlot  might  do,  and  the  statute 
provides  that  it  shall  "not  include  farm  laborers  or  domestic  servants." 
The  employer  was  not  by  law  authorized  to  carry  on  any  "  trade,  business  or 
occupation  "  for  "  pecuniary  gain,"  and  it  was  not,  therefore,  within  the  law, 
any  more  than  an  individual  would  be  who  was  maintaining  a  forest  preserve 
for  his  personal  pleasure,  and  who  incidentally  cut  and  sold  timber  from  the 
tract  in  fitting  and  preserving  it  for  the  primary  purpose.  His  employees 
would  come  within  the  classification  of  "  farm  laborers  or  domestic  servants  " 
rather  than  "employees"  as  defined  in  the  Workmen's  Compensation  Law. 
^^^ooBRAjxEf  J.  concurred.    Award  affirmed. 

•  Since  smd.  by  Laws  of  1916.  chap.  622  -[R.p.  ^.^.^.^^^  ^^  GoOglc 
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Uhl  v.  IIartwood  C^ub,  221  N.  Y.  Rep.  588,  July  11,  1917. 

Per  Curiam.  The  commission  has  found  that  the  appellant  was  engaged 
in  the  operation  of  a  country  club  and  in  connection  theremth  in  the  business 
of  ice  harvesting,  forestry  and  logging;  that  it  conducted  this  business  for 
pecuniary  gain;  that  Uhl  was  at  the  time  of  his  death  employed  by  it  as 
a  lumberman  and  while  so  employed  was  killed. 

We  think  there  was  ample  evidence  to  support  these  findings. 

Whether  a  club  or  an  individual  owning  a  tract  of  woodlsjid  is  or  is  not 
engaged  in  forestry  and  logging  for  pecuniary  gain  is  a  question  of  degree. 
It  coidd  not  be  said  that  the  owner  of  a  city  lot  who  cut  a  tree  and  sold  the 
timber  was  so  engaged.  Nor  where  a  farmer  here  and  there  felled  trees  on 
his  farm.  !But  where  the  owner  of  a  large  tract  of  woodland  cuts  and  sells 
the  lumber  upon  it  regularly,  although  that  work  may  be  incidental  to  his 
main  business,  he  comes  within  the  definition  of  the  statute. 

The  order  appealed  from  should  be  affirmed,  with  costs.  Chase,  Collin, 
OABDOflDO,  Pound,  McfLAuoHUN,  Obaive  and  Aitdbewb,  JJ.  concur.  Order 
affirmed. 

In  this  connection  may  be  noticed  the  amendment  of  L.  1918, 
ch.  635,  to  Workmen's  Compensation  Law,  §  2,  gr.  14,  exceptin.!; 
from  the  law's  coverage  "  operations  solely  for  the  production  of 
fire  wood  in  which  not  more  than  four  persons  are  engaged  by  a 
single  employer."    The  amendment  is  due  to  war  conditions. 

3.  ExperimenM  work. — In  the  course  of  experimental  work 
with  patented  flooring  material,  with  a  view  to  making  it  market- 
able, a  handyman  lost  an  eye  from  a  flying  steel  chip.  In  awarding 
him  compensation,  Commissioner  Lyon  said:  "While  that  com- 
pany was  not  engaged  in  the  conduct  of  a  business  for  specific 
gain,  it  was  engaged  in  the  business  with  the  hope  of  ultimate 
gain  if  the  experimentation  should  turn  out  to  be  a  success": 
Oalelli  V.  Magnesite  Products  Co.,  S.  D.  R.,  vol.  7,  p.  416,  Febru- 
ary 3,  1916. 

G.  Employer,  stockholder  or  officer  acting  as  an  employee. — 
The  Court  of  Appeals,  reversing  the  Appellate  Division  in  Bowne 
V.  Bowne  Co.,  May  8,  1917,  has  denied  compensation  to  the  higher 
executive  ofiicers  of  corporations.  In  a  number  of  instances  occtir- 
ing  prior  to  that  time,  the  State  Industrial  Commission  awarded 
compensation  to  corporation  officers  and  stockholders  accidentally 
injured  while  doing  manual  work  for  their  corporations.  No  cases 
of  compensation  to  unincorporated  employers  working  with  their 
employees  appear  to  be  included  in  published  reports.  The  Appel- 
late Division  uniformly  sustained  such  of  these  awards  as  came 
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to  it  upon  appeal.  It  handed  down  three  pertinent  opinions.  The 
earliest  of  the  three,  Bechmann  v.  Oelerh.h  £  Son,  174  App. 
Div.  353,  September  13,  1916,  deals  also  with  the  continuing 
jurisdiction  of  the  Commission  and  appears  under  that  topic  in 
Part  Two.  The  pertinent  part  of  it  is  quoted  here  in  the 
second  opinion.  In  this  case,  the  president  and  major  stockholder 
of  a  company  engaged  in  manufacturing  com  and  oat  products  lost 
his  leg  by  an  accident  while  taking  some  boards  through  a  window. 
The  boards  were  intended  to  be  made  into  spouts.  In  affirming 
the  award,  the  court  said  "  We  are  not  attempting  to  hold  that  the 
president  of  every  corporation  is  an  employee  within  the  meaning 
of  the  act."    The  full  text  of  this  second  opinion  is  as  follows: 

BowNE  V.  BowNB  Co.,  176  App.  Div.  131,  Dec  28,  1916. 
HowABDy  J. :     The  Commission  found  as  conclusions  of  fact  that : 

"  1.  On  March  6,  1016,  the  day  when  S.  W.  Bowne  received  his  injuries, 
he  •  *  •  was  employed  as  president  of  the  S.  W.  Bowne  Company,  a  cor- 
poration engaged  in  the  business  of  jobbers  of  hay,  straw,  grain  and  feed, 
and  in  the  business  of  manufacturing  com  and  oat  products  into  food's. 

"2.  On  said  date  while  S.  W.  Bowne  waa  working  for  his  employer  at 
his  employer's  plant  at  605-611  Smith  street,  borough  of  Brooklyn,  city  of 
Kew  York,  and  while  he  was  engaged  in  assisting  some  of  the  other  employees 
in  taking  boards  through  a  window,  his  left  foot  was  caught  in  a  screw 
conveyor  by  reason  of  slipping  through  a  loose  board  in  the  floor.  The 
conveyor  ran  under  the  floor.  The  leg  was  badly  crushed  and  was  later 
amputated  above  the  knee.  A  new  machine  for  mixing  poultry  grain  had 
been  installed  in  the  plant  and  some  lumber  was  being  delivered  to  be  used 
in  making  spouts,  and  it  was  while  assisting  to  unload  thi8  lumber  that 
the  above-mentioned  accident  happened. 

"3.  S.  W.  Bowne  Company  was  a  domestic  corporation  with  800  shares 
of  stock  of  the  par  value  of  $100  each.  Of  these  shares  Bowne  owned  560 
riiares;  Warlow,  the  secretary  of  the  company,  owned  239  shares,  and  one 
H.  B.  Smith  owned  1  share.  Bowne  was  the  principal  executive  officer  and 
was  employed  by  the  directors  at  a  salary  of  $70  per  week.  In  the  year 
previous  to  the  accident  the  stock  owned  by  Bowne  in  the  company  yielded 
him  a  dividend  of  $30,000." 

In  the  employee's  claim  for  compensation  appear  these  questions  and 
answers:  "State  occupation  when  injured:  Unloading  lumber.  How  long 
have  you  worked  at  this  occupation?  At  intervals,  thirteen  years.''  It  thus 
appears  from  the  findings  of  the  Commission  and  elsewhere  in  the  record 
that  the  claimant,  although  president  of  this  small  corporation,  was,  by  the 
nature  of  his  duties,  engaged  in  all  the  various  activities  of  the  plant,  looking 
after  and  superintending  the  work  of  the  concern,  and,  from  time  to  time, 
'*  at  intervals,"  as  he  expresses  it,  assisting  in  the  actual,  manual  labor  of 
the  establishment. 

Under  these  circumstances  was  he  an  employee?    This  court  has  already 
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taken  a  position  upon  this  question.  (Bechmaatn  v.  Oelerich  d  Son,  174  App. 
IMv.  353. )  In  that  case  Mr.  Justice  Lyon,  writing  the  unanimous  opinion  of 
the  court,  said:  "As  to  the  claim  that  the  claimant  waa  not  an  employee 
within  the  meaning  of  the  act.  The  claimant  spoke  of  his  compensation  for 
services  as  salary.  He  was  the  owner  of  7  of  the  100  shares  of  stodc  of  the 
corporation.  There  is  no  claim  that  the  payments  received  by  him  were  divi- 
dends upon  his  stock.  The  Commission  found  that  the  weekly  payment  made 
him  was  his  weekly  wage.  Its  finding  was  fully  justified  by  the  evidence. 
While  he  was  vice-president  of  the  corporation  his  employment  was  doubtless 
through  the  board  of  directors,  of  whom  he  may  or  may  not  have  been  one. 
Although  he  was  the  general  foreman,  he  worked  in  the  various  industries 
of  the  corporation  the  same  as  other  workmen,  and  was  dbing  the  work  of 
an  ordinary  employee  at  the  time  he  was  injured.  His  being  vice-president 
and  a  stockholder  in  no  way  affected  his  status  as  an  employee.  (Connor 
Woricmen's  Compensation  Law,  31,  96;  Aken  v.  Bamet  d  Aufseaser  Knitting 
Co.y  118  App.  Div.  4«i3;  affd.,  19^  N.  Y.  554.)" 

The  facts  in  the  case  before  us  are  so  similar  to  those  in  the  Becknuum 
case  that  we  are  not  at  liberty  to  recede  from  the  position  taken  there;  neither 
are  we  disposed  to  do  so.  We  are  not  attempting  to  hold  that  the  president  of 
every  corporation  is  cm  employee  within  the  meaning  of  the  act  (Consol. 
Laws,  chap.  67;  Laws  of  1914,  chap.  41) ;  but  that  a  person,  under  given  cir- 
cumstances, may  be  both  president  and  employee  is  very  apparent  to  us. 
Indeed  the  learned  counsel  for  the  appellate  so  concedes  in  his  brief.  He 
says:  "It  may  be  conceded  for  the  purposes  of  this  argument  that  where  a 
person  is  employed  and  is  performing  manual  labor  of  the  character  described 
in  the  statute  such  person  may  be  considered  an  employee,  although  nominally 
an  officer  of  the  corporation."  It  is  perfectly  obvious  to  the  ordinary  observer 
that  the  officers  q|  small  corporations  are  quite  generally  also  employees. 
Concerns  which  are  not  of  sufficient  magnitude  to  require  the  services  of 
the  officers  constantly  in  the  office  understand  when  they  elect  such  officers  and 
fix  their  salaries  that  they  are  to  make  themselves  useful  in  other  capacities 
about  the  establishment.  The  presidient  of  the  New  York  Central  railroad 
would  not  of  course  be  expected  to  help  tmload  lumber  or  help  operate  the 
trains,  or  even  superintendend  such  work;  but  the  president  of  a  corporation 
operating  a  general  store  in  a  country  village  would  be  expected  very  likely 
to  act  as  clerk  and  make  himself  generally  useful  about  the  establishment. 
There  are  border  line  cases  between  these  two  extremes,  but  we  do  not  con- 
sider the  case  in  hand  near  the  border  line  or  at  all  doubtful. 

We  have  examined  the  other  questions  raised  by  the  appeal,  but  discover 
no  error,  and  find  nothing  calling  for  further  comment.  The  award  should 
be  affirmed.    Award  unanimously  affirmed. 

The  third  opinion  cites  the  first  two  and  adds  that  the  insurer 
by  including  the  claimant's  salary  in  calculating  the  premium 
prevented  itself  from  denying  that  he  was  an  employee.  The 
case  is  complicated  with  dissolution  proceedings.  The  text  of  the 
opinion  is  as  follows : 
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Eeitnedt  ▼.  Kxnuvdt  Kro.  ^  Evqixesbisq  Co.,  177  App.  Div.  56,  3Carch  7, 

1917. 

Ejouogq,  p.  J. :  When  the  policy  was  issued  and  at  the  time  of  the  aooi- 
deit  on  March  24,  1915,  the  claimant  owned  ninety-flve  per  cent  of  the  stock 
of  the  employer  company.  Later  the  company  was  closing  out  its  business; 
another  was  elected  president  in  place  of  the  claimant,  and  at  the  time  of  the 
accident  the  claimant  held  no  office  in  the  company.  When  the  policy  was 
taken  the  insurer  knew  of  his  position  in  the  company,  and  included  his 
salary  in  the  payroll  upon  which  the  premium  was  based.  As  stated  by  the 
attorney  for  the  insurer:  "As  I  understand  it,  the  premium  was  paid  on  a 
salary  of  not  more  than  $1,500.  Of  course,  that  protects  them  within  the 
limits  of  the  law,  or  $15  per  week."  Notwithstanding  his  stock  ownership 
the  plaintiff  and  the  company  were  separate  individuals.  He  was  an  employee 
of  the  company  within  the  meaning  of  the  Workmen's  Compensation  Law. 
{Beckmann  v.  Oelerich  d  Ben,  174  App.  Div.  353;  160  N.  Y.  Supp.  791; 
Bwone  v.  Bovone  Co.,  170  App.  Div.  131.) 

A  superintendent,  the  cUter  ego  of  the  master,  is  entitled  to  the  benefit  of 
the  Employers'  Liability  Act.  {Aken  v.  Bamet  d  Aufaesaer  Knitting  Co, 
118  App.  JAv.  463.) 

The  insurer,  by  treating  the  claimant  as  an  employee  and  including  his 
salary  in  the  payroll  as  a  basis  for  the  premiimi,  may  not  now  be  in  a  position 
to  deny  that  he  was  an  employee.  The  award  should  be  affirmed.  Award 
unanimously  affirmed. 

The  Appellate  Diviaion  affirmed  similar  awards  to  officers  and 
stockholders,  unanimously  and  without  opinion,  in  Howard  v. 
Eoward,  S.  D.  R,  vol.  9,  p.  355,  July  11,  1916;  176  App.  Div. 
940,  Jan.  12,  1917,  and  Iteddy  v.  National  Exccuvabing  Co.,  S.  D, 
R.,  vol  10,  p.  621,  Oct  25,  1916;  178  App.  Div.  943,  May  2, 
1917.  The  Commission,  March  6,  1917,  affirmed  a  lump  sum 
agreement  of  insurer  and  claimant  for  $2,600  in  the  case  of  a  com- 
pany president  and  manager  whose  hand  had  been  mutilated  in  a 
machine:  Hoover  v.  Vulco  Engineering  Co.,  S.  D.  R.,  vol.  13, 
p.  513. 

May  8,  1917,  the  Court  of  Appeals  in  a  decision  reversing  the 
order  of  the  Appellate  Division  in  the  Bowne  case  emphatically 
distinguished  the  higher  executive  officers  of  a  corporation  from 
its  workmen.  This  distinction  the  court  found  in  the  provisions 
of  the  compensation  law  itself  and  in  court  utterances  interpre- 
tative of  legislative  purpose.  The  text  of  the  opinion  is  as  follows : 
Bowne  v.  Bowne  Co.,  221  N.  Y.  28,  May  8,  1917. 

PGUin>,  J. :  The  question  presented  on  this  appeal  is  whether  the  president 
and  principal  executive  officer  of  a  corporation  which  employs  workmen  in 
carrying  on  a  hasardous  occupation  is  entitled  as  such  to  the  benefits  of 
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the  Workmen's  Compensation  Law  (Cona.  Laws,  ch.  67)  as  an  employee  if 
he  meets  with  an  accident. 

The  claimant  was  the  president  and  majority  stockholder  of  S.  W.  Bowne 
Company,  which  was  engaged  in  the  manufacture  of  cattle  foods.  (Group 
29.)  He  was  the  principal  executive  officer.  His  salary  was  $70  a  week. 
He  met  with  an  accident  on  March  6,  1916,  while  performing  manual  labor, 
assisting  other  employees  of  the  corporation  in  handling  lumber,  which  resulted 
in  the  loss  of  his  left  leg.  His  salary  was  not  interrupted  by  the  accident. 
His  stock  dividends  in  the  preceding  year  amounted  to  $30,000.  The  industrial 
commission  found  he  was  "  employed  as  president "  of  the  company  and 
that  the  accident  arose  out  of  and  in  the  course  of  such  employment  and 
awarded  him  the  maximum  compensation  of  $20  per  week  for  two  hundred  and 
eighty-eight  weeks.  The  comipenaation  payment  for  the  loss  of  a  leg  shall 
not  exceed  $20  a  week.     (Workmen's  Ompeneation  Law,  f  15,  subd.  5.) 

Ck)nceding  that  a  corporation  may  employ  its  officers  as  workmen,  to  handle 
lumber,  operate  lathes  or  set  brakes,  or  to  act  as  superintendents  and  foremen, 
it  must  also  be  conceded  that  the  higher  executive  officers  of  a  corporation 
are  not,  as  such,  its  employees  in  the  ordinary  use  of  the  word,  nor  are  they 
expected  to  perform  manual  labor.  The  question  is  plainly  presented  whether 
the  principal  executive  officer  of  a  corporation  is  an  employee  within  the 
definition  of  the  word  contained  in  the  Workmen's  Compensation  Law. 
''  The  intention  of  the  law  giver  is  to  be  sought  first  in  the  words  of  a 
statute,  and,  if  they  are  obscure,  in  the  occasion  of  the  enactment  and  in  the 
policy  which  dictated  it,  when  that  can  legitimately  be  ascertained."  {P<Umer 
V.  Van  Santvoord,  153  N.  Y.  612,  615.) 

The  title  of  the  Workmen's  Compensation  Law  is  as  follows:  "An  act 
in  relation  to  assuring  compensation  for  injuries  or  death  of  certain  employees 
in  the  course  of  their  employment  and  repealing  certain  sections  of  the  Labor 
Law  relating  thereto,  constituting  chapter  sixty-seven  of  the  Consolidated 
Laws." 

Section  1  provides  that  it  shall  be  known  as  the  Workmen's  Compensation 
Law.  Section  2  provides  for  compensation  to  employees.  Section  3  defines 
employe?-  and  employee  as  follows : 

"  3.  *  Employer,'  except  when  otherwise  expressly  stated,  mea^s  a  person, 
partnership,  association,  corporation,  and  the  legal  representatives  of  a 
deceased  employer,  or  the  receiver  or  trustee  of  a  person,  partnership,  asso- 
ciation or  corporation,  employing  workmen  in  hazardous  employments  includ- 
ing the  state  and  a  mimicipal  corporation  or  other  political  subdivision 
thereof  (Subd.  3,  amd.  by  L.  1914,  ch.  316).  4.  '  Employee '  means  a  per8<m 
who  is  engaged  in  a  hazardous  employment  in  the  service  of  an  employer 
carrying  on  or  conducting  the  same  upon  the  premises  or  at  the  plant,  or 
in  the  course  of  his  employment  away  from  the  plant  of  his  employer;  and 
shall  not  include  farm  laborers  or  domestic  servants." 

The  words  of  the  statute  are  not  clear.  A  workman  in  a  broad  sense  is 
one  who  works  in  any  department  of  physical  or  mental  labor,  but,  in  com- 
mon speech,  is  one  who  is  employed  in  manual  labor,  such  as  an  artificer, 
mechanic  or  artisan,  while  an  employee  in  a  broad  sense  is  one  who  receives 
salary  or  wages  or  other  compensation  from  another  {Chumey  v.  Ailantie  d 
G.  W.  Ry.  Co,,  58  N.  Y.  968),  but  in  common  speech  the  term  is  usually 
applied  to  clerks,  laborers,  etc.,  and  not  to  the  higher  officers  of  a  corporation. 


Digitized  by  VjOOQ IC 


Officeb  OB  Stockholdeb  Acting  as  Employee      191 

Ihe  statutory  definition  speaks  of  one  '*  in  the  service  "  of  an  employer.  In 
a  broad  sense  the  officers  of  a  corporation  serve  it,  but  in  common  speech  they 
are  not  referred  to  as  its  servants  or  employees.  {Matter  of  Stryker,  158 
X.  Y.  526.) 

We  turn  to  the  occasion  of  the  enactment  and  the  policy  thereof.  In  Matter 
of  r-etrie  (215  N.  Y.  935,  338)  it  was  held  that  "  The  Workmen's  Compensa- 
tion Law  was  adopted  in  deference  to  a  widespread  belief  and  demand  that 
compensation  should  be  awarded  to  workmen  who  were  injured  and  disabled 
temporarily  or  permanently  in  the  course  of  their  employment,  even  though 
sometimea  the  accident  might  occur  under  such  circumstances  as  would  not 
permit  a  recovery  in  an  ordinary  action  at  law.  The  underlying  thought  was 
that  such  a  system  of  compensation  would  be  in  the  interest  of  the  general 
welfare  by  preventing  a  workman  from  being  deprived  of  means  of  support 
as  the  result  of  an  injury  received  in  the  course  of  his  employment.  The  stat- 
ute was  the  expression  of  what  was  regarded  by  the  legislature  as  a  wise 
public  policy  concerning  injured  employees."  And  in  Matter  of  Post  v. 
Burger  d  Gohlke  (216  N.  Y.  544,  553)  this  court  said:  "  The  act  was  passed 
pursuant  to  a  widespread  belief  in  its  value  as  a  means  of  protecting  working- 
men  and  their  dependents  from  want  in  case  of  injury  when  engaged  in 
certain  specified  hazardous  employments.  It  was  the  intention  of  the  legis- 
lature to  secure  such  injured  workmen  and  their  dependents  from  becoming 
objects  of  charity."  In  N.  Y,  Central  R^  R.  Co,  v.  White  (243  U.  S.  188) 
Mr.  Justice  Pitnet,  delivering  the  opinion  of  the  court  on  the  constitution* 
ality  of  the  Workmen's  Compensation  Law  of  this  state,  said:  **  In  support 
of  the  l^slation,  it  is  said  that  the  whole  common  law  doctrine  of  employer's 
liability  for  negligence,  with  its  defenees  of  contributory  negligence,  fellow- 
servant's  negligence,  and  assumption  of  risk,  is  based  upon  fictions,  and  is 
inapplicable  to  modem  conditions  of  employment,  that  in  the  highly  organized 
and  hazardous  industries  of  the  present  day  the  causes  of  accident  are  often 
SI)  obscure  and  complex  that  in  a  material  proportion  of  cases  it  is  impossible 
by  any  method  correctly  to  ascertain  the  facts  necessary  to  form  an  accurate 
judgment,  and  in  a  still  larger  proportion  the  expense  and  delay  required  for 
such  ascertainment  amoimt  in  effect  to  a  defeat  of  justice;  that  under  the 
present  system  the  injured  workman  is  left  to  bear  the  greater  part  of  indus- 
trial accident  loss  which  because  of  his  limited  income  he  is  unable  to  sus- 
tain, so  that  he  tpnd  those  dependent  on  /lim  are  overcome  by  poverty  and 
frequently/  become  a  burden  upon  public  or  private  charity;  and  that  litigation 
is  unduly  costly  and  tedious,  encouraging  corrupt  practices  and  arousing 
antagoni«ni8  between  employers  and  employees." 

The  words  of  the  statute,  construed  in  the  light  of  the  legislative  purpose, 
do  not  justify  the  conclusion  that  the  distinction  between  the  higher  executive 
officers  of  the  corporation  and  its  workmen  was  obliterated.  {Bi-istor  v. 
Smith,  158  N.  Y.  157;  WakefUld  v.  Fargo,  90  N.  Y.  213;  Matter  of  Btryker, 
158  N.  Y.  626.)  The  short  title  of  the  act,  the  limitation  thereof  to  employers 
empU>ying  workmen,  the  evil  to  be  remedied,  the  method  of  remedying  the 
evil,  the  obvious  incongruity  of  applying  the  law  to  the  principal  executive 
officer  of  a  corporation  as  an  accident  insurance  at  the  maximum  rate  of  not 
to  exceed  $20  a  week  based  on  lose  of  earning  power,  all  point  conclusively 
to  SL  distinction  between  such  an  officer  and  other  employees  which  the  court 
should  not  disregard. 
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The  claimant  in  this  case  is  willing,  in  order  to  collect  a  workman's  allow- 
ance for  himself  from  the  insurance  carrier,  to  assume  a  atattis  that  he  might 
be  the  first  to  disclaim  for  any  other  purpose.  Theoretically- he  was  subject 
to  the  orders  of  his  corporation  and  was  liable  to  be  discharged  for  diso- 
bedience. Practically  he  was  the  corporation  and  only  by  a  legal  fiction  its 
servant  in  any  sense.  Section  30  of  the  act  provides  that  "  no  hmefiU,  9tw 
ings  or  htsurance  of  the  injured  employee,  independent  of  the  provisions  of 
this  chapter,  shall  be  considered  in  determining  the  compensation  or  benefits 
to  be  paid  under  this  chapter."  But  these  words  are  appropriate  to  the 
meager  advantages  of  a  workman  and  not  to  the  comfortable  dividends  of 
the  stockholder.  Upon  the  most  liberal  construction  contended  for  consistent 
with  the  purpose  of  the  law  the  order  should  be  reversed,  with  costs  in 
this  court  and  in  the  Appellate  Division  against  the  Industrial  Commission, 
and  the  claim  dismissed. 

BiBOOCK,  Ch.  J.,  Chase,  Hooan,  Cabdozo,  McLauohlin  and  Aivseews,  JJ., 
concur. 

Order  reversed,  etc. 

Upon  authority  of  the  higher  court's  decision  in  Bovme  v. 
Bovme  Co.,  the  Appellate  Division  has  reversed  the  awards  in 
Clemens  v.  Clemens  &  QreU,  Case  No.  42660,  March  22,  1915; 
181  App.  Div.  911,  Nov.  14,  1917;  Ten  Broeck  v.  Town  of  Saur 
geHies,  Bui.,  vol.  2,  p.  148,  Apr.  24,  1917;  181  App.  Div.  910, 
Nov.  14,  1917;  Shaa-low  v.  Shaa-low  Bros.  Co.,  Case  No.  34730, 
Sept.  14,  1917;  181  App.  Div.  — ,  Dec.  28,  1917;  and  Kennedy 
V.  Kennedy  Mfg.  &  Engineering  Co.,  S.  D.  R,  vol.  7,  p.  388, 
Jan.  18,  1916;  Bui.,  vol.  1,  no.  8,  p.  8,  April  27,  1916;  177  App. 
Div.  56,  March  7,  1917;  182  App.  Div.  — ,  Jan.  18,  1918.  Ten 
Broeck,  a  town  superintendent  of  highways,  was  killed  in  an  auto- 
mobile accident  while  out  on  Sunday  looking  for  laborers  and  sup- 
plies. The  award  to  a  highway  foreman  injured  in  the  same  acci- 
dent was  affirmed  by  the  Appellate  Division  two  weeks  later:  Lani- 
gan  v.  Town  of  Saugerties,  above,  page  162.  In  the  Sharlow  cajse 
the  claimant  had  been  insured  under  the  elective  compensation 
plan  of  Workmen's  Compensation  Law,  section  2 ;  see  above,  page 
88.  The  Kennedy  case,  the  text  of  the  first  decision  in  which 
appears  above,  page  189,  was  reversed  upon  second  appeal. 
Upon  authority  of  its  decision  in  Bovme  v.  Bowne  Co.  the  Court 
of  Appeals  has  reversed  the  Appellate  Division's  order  in  Howard 
V.  Howard,  S.  D.  R.,  vol.  9,  p.  855,  July  11,  1916;  176  App.  Div. 
940,  Jan.  12,  1917;  221  N.  Y.  Rep.  605,  July  11,  1917.  The 
case  of  Reddy  v.  National  E.  &  F.  Co.,  having  been  affirmed  by 
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the  Appellate  Division  and  placed  upon  the  calendar  of  the  Com- 
mission again,  the  Clommission  in  a  new  ruling  decided  that  the 
decision  of  the  Court  of  Appeals  in  Bowne  v.  Botvne  Co.  was  not 
an  obstacle  to  further  awards  to  Reddy :  S.  D.  R.,  vol.  14,  p.  602, 
BuL,  vol.  2,  p.  256,  Aug.  14,  1917. 

H.  Farm  laborers. —  The  compensation  law  denies  compensa- 
tion to  farm  laborers  and  domestic  servants. .  The  owner  of  a  farm 
asked  a  neighbor  to  help  repair  his  bam.  The  neighbor,  having 
been  injured  by  collapse  of  a  staging,  made  claim  for  compensation 
on  the  ground  that  he  was  a  carpenter  under  Workmen's  Compen- 
sation Law,  section  2.  The  Commission  certified  the  question  to 
the  Appellate  Division  which  held  that  the  pecuniary  gain  doc- 
trine applied  to  the  case  and  that  the  claimant  was  a  farm  laborer. 
The  court's  definition  of  farm  labor  is  of  interest  in  this  connec- 
tion.   The  full  text  of  the  opinion  is  as  follows: 

Coleman  v.  Babtholomew,  175  App.  Div.  122,  Nov.  15,  1916. 

HowABD,  J.:  The  employer,  in  this  instance,  was  a  lawyer  actually  prac- 
ticing his  profession  and  maintaining  a  law  of&ce  at  Whitehall,  X.  Y.  He 
was  also  a  farmer  engaged  in  managing  *and  carrying  on  farms.  Tlie  Com- 
mission has  found  as  a  conclusion  of  fact  that  "  On  November  14,  1914,  the 
day  when  William  B.  Coleman  received  his  injuries,  he  resided  at  W'hitelmll, 
N.  Y.,  and  was  in  the  employ  of  A.  D.  Bartholomew,  also  of  W^hitehall,  N.  Y. 
Said  Bartholomew  owned  and  conducted  a  farm  at  Whitehall,  N.  Y.  On  said 
date  Bartholomew  was  having  some  repairs  made  to  his  dairy  barn  and  had 
employed  Coleman  and  one  Frank  Morse  to  do  the  repairs.  Coleman's  regu- 
lar occupation  was  farm  laborer  and  he  lived  on  an  adjoining  farm,  and  also 
took  odd  jobs  for  repair  work  on  fanuB  «a6h  ae  he  could  get.  In  this  par- 
ticular instance  he  was  to  receive  $2.50  per  day  for  his  work.  On  said  date 
while  William  B.  Coleman  was  working  on  the  said  barn  and  was  on  a  stag- 
ing which  he  had  erected  in  order  to  be  able  to  put  slate  on  the  roof  of  the 
bam,  the  staging  gave  way  and  Coleman  was  precipitated  to  the  ground,  a 
distance  of  about  twelve  (12)  feet,  causing  injuries  to  Coleman."  The  claim- 
ant contends  that  the  defendant  was  engaged  in  a  hazardous  employment 
and  that  the  case  falls  within  group  42  of  section  2  of  the  Workmen's  Compen- 
sation Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41)  which  enu- 
merates, among  other  employments,  **  «tructural  carpentry,"  "  roofing,"  "  con- 
struction, repair  and  demolition  of  buildings."  The  Commission  at  first  made 
the  claimant  an  award;  subsequently,  upon  application  of  the  employer,  the 
case  was  reopened,  the  award  canceled  and  the  following  question  certified 
to  this  court  for  consideration :  "  Was  the  employer  at  the  time  of  the  injury 
engaged  in  a  hazardous  employment  within  the  meaning  of  the  Workmen's 
Compensation  Law?" 

This  question  should  be  answered  *'  No  "  for  two  reasons.  First,  because  the 
employer  was  not  engaged  in  structural  carpentry,  roofing  or  the  construction 
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and  repair  of  buildings  for  pecuniary  gain.  We  consider  this  question  abso- 
lutely and  finally  disposed  of  by  the  determination  of  this  court  and  the  Court 
of  Appeals  in  Matter  of  Bar  gey  t.  Maaaaro  Macaroni  Company  (170  App. 
Div.  103;  218  N.  Y.  410).  Inasmuch  as  we  hare  discussed  the  subject  some- 
what in  Matter  of  Schmidt  v.  Berger  (175  App.  Diy.  937),  handed  down 
herewith,  we  deem  it  unnecessary  to  further  discuss  it  here. 

The  question  certified  should  be  answered  '^  No  **  for  the  further  reason  that 
th  claimant  was  a  ''  farm  laborer."  It  was  the  clear  intent  of  the  Legislature 
to  exclude  farm  laborers  from  the  benefits  of  the  Workmen's  Compensation 
Law  and  it  only  remains  for  us  to  define  "  farm  laborers."  (See  §  3,  subd.  4.) 
The  common  hired  man  on  a  farm  is  required  to  perform  a  great  variety  of 
work.  His  duties  are  not  confined  to  plowing,  planting  and  harvesting. 
Tilling  the  soil  and  garnering  the  crops  may  be  the  principal  work  of  the 
farm  laborer  but  they  are  by  no  means  his  exclusive  work.  All  the  multifa- 
rious work  of  operating  a  farm  must  be  done  by  somebody;  and  who  is  to  do  it 
except  the  farm  laborer  ?  It  is,  of  course,  necessary  to  keep  the  farm  machin- 
ery in  repair  —  tlie  reapers,  mowers,  com  harvesters,  sulky  plows,  wagons, 
harnesses,  etc.  It  is  just  as  necessary  to  keep  the  farm  buildings  in  repair, 
and  occasionally  to  make  small  additions  to  th^oa.  This  is  a  part  of  the 
routine  work  of  the  farm  laborer;  just  as  much  so  as  milking  the  cows, 
cleaning  off  the  horses,  building  fences,  putting  a  new  point  on  a  plow,  doctor- 
ing a  sick  horse,  butchering  the  hogs,  greasing  the  w^agons,  assisting  the 
threshers,  driving  the  team  to  market  and  innumerable  other  familiar  duties. 
Is  the  hired  man  who  pounds  his  finger  while  shingling  the  pigpen  any  the 
less  a  ''  farm  laborer  "  than  when  he  pounds  his  finger  while  building  a  fence ! 
It  is  the  duty  of  the  farm  laborer  to  build  a  load  of  hay;  it  is  likewise  his 
duty  to  help  shingle  the  barn  to  protect  the  hay  from  the  elements.  Both 
processes  are  necessary  in  order  to  preserve  the  hay.  Both  are  essentially 
within  the  scope  of  the  duties  of  the  farm  laborer  and  it  makes  no  difference, 
in  principle,  whether  he  breaks  his  leg  by  falling  from  the  roof  of  the  barn 
or  the  load  of  hay.  Many  of  the  employments  on  the  farm  are  as  hazardous 
in  fact  as  shingling  a  roof.  Breaking  a  fractious  colt,  for  instance;  handling 
an  ugly  bull;  ringing  an  adult  boar;  harnessing  a  vicious  horse.  But  all 
these  are  incidents  which  go  with  the  work  of  the  farm  laborer,  although  they 
are  not,  strictly  speaking,  the  process  of  tilling  the  soil. 

The  fact  that  the  claimant  in  this  case  was  employed  only  temporarily  for 
this  particular  job  signifies  nothing.  The  same  exemption  applies  to  the  day 
laborer  on  the  farm  as  to  tlie  man  employed  by  the  month  or  year. 

The  question  which  has  been  certified  to  us  is  answered  "  No,"  and  the 
nuitter  remitted  to  the  Commission  for  further  consideration.  All  concurred. 
Question  certified  answered  in  the  negative. 

The  State  Industrial  Oommission  disallowed  the  claim  of  a 
painter  by  trade  injured  while  painting  the  roof  of  a  farm  build- 
ing: McComsey  v.  Simmons,  S.  D.  R,  vol.  7,  p.  433,  Feb.  10, 
1916. 

Threshing  grain  is  not  fanning  under  the  statute.  The  Appel- 
late Division  has  so  held  in  White  v.  Loades,  Vincent  v.  Taylor 
^Bros.  and  othel*  threshing  machine  cases  presented  above,  page  80. 
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lu  Uhl  V.  Ilartwood  Club,  above,  page  182,  the  dissenting  jus- 
tices aigued  that  the  employeeB  engaged  in  cutting  timber  on  the 
club's  lands  were  farm  laborers  or  domestic  servants. 

A  war  measure  for  fuel  conservation,  L.  1918,  ch.  635,  has 
amended  Workmen's  Compensation  Law,  §  2,  gr.  14,  to  except 
from  the  law's  coverage  "  operations  solely  for  the  production  of 
fire  wood  in  which  not  more  than  four  persons  are  engaged  by  a 
single  employer." 

I.  Domestic  servamts. —  The  dissenting  justices  in  the  Uhl  case, 
referred  to  inmiediately  above,  would  seem  to  have  reasoned  that 
all  employees  of  a  pleasure  or  sporting  club  have  the  status  of 
servants. 

In  the  following  case  the  chauffeur  had  two  functions,  delivering 

goods  for  his  employer's  store  and  driving  his  employer's  touring 

car.    The  Appellate  Division  held  that  he  was  a  domestic  servant 

in  the  latter  capacity  and  that  his  dependents  were  not  entitled  to 

death  benefits  for  fatal  bums  sustained  by  him  while  repairing  the 

car. 

WxNiCHESKi  V.  MoBKis,  179  App.  0iv.  600,  Sept.  27,  1917. 

CocHBANB^  J.:  The  State  Industrial  CommlBsion  has  certified  the  follow- 
ing question :  "  Was  the  said  Stanley  Wincheski  at  the  time  he  received  the 
injuries  which  resulted  in  his  death  engaged  in  a  hazardous  employment 
carried  on  by  his  employer  for  pecuniary  gain,  within  the  meaning  of  the 
Workmen's  Compensation  Law? " 

The  employer  conducted  a  department  store,  and  in  connection  therewith 
used  an  automobile  delivery  truck  for  delivering  goods.  He  also  owned  a 
seven-passoiger  touring  car  for  the  pleasure  of  his  family.  The  deceased  was 
employed  aa  a  chauffeur,  his  duties  being  to  operate  both  oars.  On  Sunday, 
September  17,  1916,  he  was  repairing  the  touring  car  preparatory  to  taking 
the  family  of  his  employer  out  on  a  pleasure  ride,  when  a  gasoline  torch  was 
accidentally  ignited  and  he  received  bums  which  oaused  his  death.  The  last 
use  which  had  been  made  of  the  touring  car  was  on  the  previous  Thursday 
when  it  had  been  used  to  take  home  a  domestic  servant  employed  in  the  house- 
hold of  the  employer,  which  servant  had  no  connection  with  the  department 
fttore.  On  that  occasion  the  car  got  out  of  repair  and  the  deceased  was 
engaged  in  overcoming  this  defect  when  he  sustained  his  fatal  injury.  It 
appears  that  sometimes  when  the  truck  was  out  of  repair  the  touring  car  was 
used  in  its  place  for  the  delivery  of  goods.  Occasionally  when  the  demands 
of  the  business  so  required,  both  automobiles  were  used  at  the  same  time  for 
&  like  purpose.  The  evidence,  however,  does  not  warrant  an  inference  that 
the  touring  car  was  generally  kept  or  used  for  delivering  goods  from  the 
Btore.  It*  primary  and  essential  purpose  was  for  the  pleasure  and  conven- 
ienee  of  the  family.  Hie  Commission  is  not  justi^ed  by  the  evidence  in  find- 
ing any  other  material  facte  than  as  above  stated.    It  is  absurd  to  maintain 
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that  this  seven-passenger  touring  car,  designed  for  pleasure  and  recreation, 
was  owned  and  kept  by  the  employer  in  connection  with  his  department  store. 
Its  occasional  use  for  delivering  goods  waa  merely  incidental  and  in  cases 
of  emergency  or  extreme  necessity,  land  it  would  be  manifestly  uujust  to 
exaggerate  this  occasional  and  incidental  use  in  such  a  way  as  to  make  it 
appear  that  the  touring  car  was  a  factor  of  any  substantial  consequence  or 
importance  in  the  conduct  of  the  employer's  business.  The  employment  of 
the  deceased  was  doubtless  of  a  two-fold  nature;  he  rendered  certain  service: 
in  connection  with  his  employer's  business;  he  also  rendered  other  services 
disconnected  with  his  employer's  business;  as  a  chauffeur  operating  the  auto- 
mobile truck  in  delivering  merchandise  he  was  engaged  in  a  hazardous  empl. 
ment  conducted  by  the  employer  for  pecuniary  gain ;  as  a  chaufifeur  operating 
the  touring  car  for  the  pleasure  of  his  employer's  family  he  was  not  engaged 
in  a  hazardous  employment  conducted  for  pecuniary  gain.  Very  clearly  at 
the  time  when  he  received  his  injuries  he  was  engaged  in  the  latter  capacity. 
His  status  was  similar  to  that  of  a  cook  or  butler  in  his  employer's  house- 
hold. In  Matter  of  Sickles  v.  Balleton  Refrigerating  Storage  Company  (171 
App.  Div.  108)  the  claimant  had  duties  to  perform  in  connection  with  a 
hazardous  business  but  he  was  injured  while  performing  duties  not  so  con^ 
neoted  and  it  was  held  that  the  claim  was  not  within  the  protection  of  the 
statute.    That  authority  is  applicable  here. 

The  question  certified  should  be  answered  in  the  n^ative,  and  the  matter 
remitted  to  the  Ck)mmisBion.  All  concurred.  Question  certified  answered  in 
the*  negative,  and  matter  remitted  to  the  Commission. 

J.  FavXt — Workmen's  Compensation  Law,  §  10,  relieves  the 
employer  of  liability  to  pay  compensation  when  the  accident 
does  not  arise  out  of  and  in  the  course  of  the  employment,  when 
intoxication  of  the  employee  is  the  sole  cause  of  the  injury  or 
when  the  employee  wilfully  intends  to  injure  himself  or  another. 
Otherwise,  the  employer  must  pay  compensation,  so  the  section 
declares,  without  regard  to  fault  as  a  cause  of  the  injury. 

1.  Negligence. —  The  main  object  of  workmen's  compensation 
l^islation  has  been  escape  from  cruel  and  unsatisfactory  negli- 
gence doctrines.  The  employee's  method  and  means  of  doing 
his  work,  however  risky  or  careless,  are  no  bar  to  compensation. 
The  following  opinion  illustrates  the  point: 

Ross  V.  Genesee  REOuonoN  Co.,  180  App.  Div.  846,  Dec.  28,  1917. 
WooDWABD,  J.:  The  employer  in  this  case  was  engaged  in  collecting  and 
reducing  garbage,  and,  as  an  incident  of  this  business,  it  sold  a  fertilizer 
known  as  "  tankage."  The  claimant's  intestate  was  onployed  in  driving  one 
of  the  garbage-collecting  wagons,  and  did  extra  work  in  helping  to  load  the 
tankage  into  cars  three  or  four  times  a  week.  On  August  4,  1916,  the  day 
of  the  accident  resulting  in  his  death  he  was  employed  in  this  extra  work, 
and  went  upon  the  roof  of  a  building,  operated  by  the  employer  as  a  part  of 
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the  plant,  and  while  there,  attempting  to  pull  down  a  rope  used  in  hoisting 
materials,  he  fell  through  a  skylight  and  was  killed. 

The  appellants  make  an  elaborate  argument  to  show  that  the  decedent  was 
not  injured  in  the  course  of  his  employment,  the  theory  being  that  it  was  not 
necessary  for  the  decedent  to  be  upon  the  roof;  that  he  was  not  required  to 
pull  down  the  rope,  as  it  would  fall  of  ite  own  weight  if  given  time  enough. 
The  reasoning  is  altogether  too  refined  for  the  very  practical  results  sought 
to  be  attained  by  the  Workmen's  Compensation  Law.  The  decedent  was  in  the 
employ  of  the  Grenesee  Reduction  Company  at  the  moment  of  the  accident, 
and  the  question  of  whether  he  was  doing  the  work  in  exactly  the  best  manner 
is  not  material.  It  is  not  seriously  questioned  that  the  act  which  he  attempted 
was  designed  to  facilitate  the  work  of  the  master,  and  the  fact  that  it  could 
have  been  accomplished  without  this  particular  effort  is  not  controlling.  We 
are  not  dealing  with  the  law  of  negligence;  we  are  considering  a  system  which 
attempts  to  compensate  for  injuries  received  in  the  actual  performance  of 
duties  in  hazardous  employments,  without  regard  to  negligence,  and  so  long 
as  the  employee  is  engaged  in  the  actual  service  of  the  master,  as  distinguished 
from  the  personal  purposes  of  the  employee,  he  is  entitled  to  the  provision 
which  the  law  makes  for  him  as  an  employee. 

The  award  should  be  affirmed.     Award  unanimously  affirmed. 

A  helper  on  a  truck  who  took  a  plank  from  the  dock  for  use 
as  a  skid  instead  of  using  the  skid  provided  with  and  carried 
upon  the  truck  received  compensation  when  hurt  by  the  plank: 
Conley  v.  Rickey,  Case  No.  6547,  Apr.  26,  1917;  181  App.  Div. 
911,  Nov.  14,  1917. 

Besides  dangerous  conduct  in  the  doing  of  his  work  the 
employee  may  take  unnecessary  risks  in  his  comings  and  goings. 
The  Commission  awarded  compensation  to  the  beneficiaries  of  an 
employee  who  rode  on  an  elevator  which  bore  the  sign  "  Persons 
using  this  elevator  do  so  at  their  own  risk  "  and  who  stepped  on' 
top  of  the  elevator  instead  of  stepping  inside:  Luiz  v.  Zimmer- 
man  £  Co.,  BuL,  vol.  2,  p.  228,  July  5,  1917.  In  the  following 
death  case  the  employee  left  an  ordinary  roadway  to*  walk  along 
and  across  the  railroad  tracks  of  his  employer: 

Bylow  v.  St.  Rbois  PAprat  Co.,  179  App.  IMv.  666,  Sept.  13,  1917. 

Lyon,  J.:  In  April,  1916,  Elwin  Kingsley,  an  employee  of  the  St.  Regis 
Paper  Company  at  Deferiet,  N.  Y.,  was  struck  by  a  shifting  engine  of  the 
company  and  killed  while  crossing  the  lands  of  the  company  on  his  way  to 
dinner.  An  award  was  made  by  the  State  Industrial  Commission  to  his 
mother,  to  three  half-sisters,  and  to  one  half-brother,  as  dependents.  The 
award  is  challenged  upon  the  ground  that  the  death  did  not  result  from  an 
accidental  personal  injury  arising  out  of  aiid  in  the  course  of  the  employment 
of  deceased;  that  the  beneficiaries  of  the  award  were  not  dependent  upon 
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deceased  at  the  time  of  the  accident;  and  that  the  award  waa  not  baaed  upon 
the  proper  wage,  but  was  exceaaiye. 

That  the  death  of  Kingaley  was  accidental  within  the  meaning  of  the 
Workmen-'s  Compensaition  Law  (Conaol.  Laws,  chap.  &7;  Laws  of  1914,  chaps. 
41,  916)  must  be  oonjceded.  {Hatter  of  Moore  y.  Lehigh  VaUey  RMroad  Co», 
169  App.  Dtv.  177;  affd.,  217  N.  Y.  627.) 

That  an  accident  in  order  to  be  compensatory  must  have  both  arisen  out 
of  and  in  the  course  of  the  employment  must  also  be  conceded.  {Matter  of 
Heitz  Y.  Buppert,  218  N.  Y.  148.) 

The  deceased  was  a  common  laborer.  He  left  his  work  of  piling  and  load- 
ing wood  at  about  twelve  o'clock  noon,  and  started  for  dinner  at  his  boarding 
place  about  half  a  mile  distant,  and  a  few  hundred  feet  westerly  of  the 
lands  of  his  employer.  For  about  2,000  feet  his  path  lay  along  the  private 
roadway  of  the  company  which  at  the  westerly  line  of  his  employer's  lands 
terminated  in  a  highway  of  the  village  which  in  its  southwesterly  course 
pasted  the  boarding  place  of  the  deceased.  When  within  about  200  feet  of 
the  end  of  the  private  roadway,  the  deceased  turned-  to  the  southwest  and 
walked  on  a  switch  track  of  the  paper  company  until  about  opposite  his 
boarding  place  when  he  turned  again  to  the  west,  and  while  passing  over 
an  intervening  switch  trade  of  the  company  was  struck  by  its  shifting  engine 
backing  down  from  the  north,  the  signals  of  which  owing  to  his  deafness  he 
did  not  hear,  and  was  killed'. 

The  appellants  contend  that  by  leaving  the  roadway  route  and  taking  a 
more  dangerous  course  the  deceased  assumed  additional  rirics  which  auto- 
matically deprived  him  and  his  dependents  of  the  bene^t  of  the  Workmen's 
Compensation  Law.  This  is  the  serious  question  in  the  case.  Concededly 
the  distance  to  his  boarding  place  from  the  point  where  the  deceased  left  the 
private  roadway  was  practically  the  same  by  either  route.  The  premises  of 
the  paper  company  were  interwoven  by  a  system  of  switch  tracks,  owned 
and  operated  by  it,  which  connected  with  the  tracks  of  the  New  York 
Central  Railroad  Company.  It  was  necessary  for  the  deceased,  whatever 
course  he  took  in  going  to  his  boarding  house,  to  pass  over  at  least  live 
railroad  tracks,  one  of  which  was  the  switch  track  upon  which  he  was  killed, 
which  he  must  cross  either  where  it  crossed  the  private  roadway,  or  at  some 
other  point. 

The  Commission  has  found  upon  undisputed  evidence  that  it  was  the  custom 
of  the  employees  of  the  paper  company  to  walk  along  the  railroad  tracks  all 
over  the  plant.  Apparently  the  deceased  assumed  no  risk  of  being  overtaken 
while  walking  upon  or  alongside  the  switch  track,  as  its  northerly  terminus 
was  only  a  few  hundred  feet,  and  in  plain  view,  from  the  point  where  the 
deceased  left  the  private  roadway,  and  hence  a  glance  in  that  direction  would 
have  satisfied  him  that  the  track  was  clear,  and  that  no  danger  was  to  be 
apprehended  from  that  direction.  During  the  two  weeks  in  which  the  deceas^ 
had  been  employed  by  the  paper  company  he  had  continuously  followed  this 
route  in  going  between  his  work  and  his  boarding  house.  The  Commission 
has  not  found  that  the  private  roadway  was  the  usual  route.  It  has  found 
that  it  was  a  convenient  route,  also  that  there  was  no  rule  of  the  company 
forbidding  the  men  to  walk  along  the  railroad  tracks.  Upon  the  occasion 
when  the  deceased  was  killed,  he  seems  to  have  been  closely  following* one 
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Fitzgerald,  as  the  kitter  testifies  that  as  he  stepped  across  the  track  and 
went  down  the  bank  the  engine  stmck  the  deceased  whose  hat  hit  the  wit- 
ness in  the  back.  The  evidence  also  is  that  most  of  the  other  people  took 
the  same  road  going  to  this  house.  The  deceased  was  not  bright,  sad  appears 
to  have  been  the  butt  of  his  fellow-employees,  one  of  whom  tripped  him 
coming  down  the  hill  and  he  fell  cutting  his  hand,  after  which,  muttering, 
he  separated  from  them  and  continued  alone  to  the  point  where  he  left  the 
private  roadway. 

Under  the  evidence  it  cannot  be  said  that  any  definite  course  had  been  pre- 
scribed by  the  employer  by  which  the  deceased  or  any  other  employee  should 
leave  the  premises.  Kingsley  violated  no  rule  of  the  company  in  going  where 
he  did.  The  mere  fact  that  he  may  have  been  negligent  in  taking  the  more 
dangerous  course,  sissuming  it  to  have  been  such,  furnishes  no  defense  to  the 
employer  or  insurance  carrier,  and  does  not  bar  the  right  of  the  claimants 
to  compeneation.  Section  10  of  the  Workmen's  Compensation  Law  provides 
that  the  employee  is  aititled  to  compensation  "  without  regard  to  fault  as  a 
cause  of  such  injury,"  except  where  the  injury  was  caused  by  willful  inten- 
tion of  the  employee  or  by  intoxication,  neither  of  which  exceptions  is  claimed 
to  have  existed  in  this  case.  Leaving  his  work  and  going  to  his  dinner  was 
an  ordinary  and  necessary  incident  of  his  employment,  and  must  be  regarded 
as  having  been  within  the  contemplation  of  the  parties  at  the  time  the  con- 
tract of  employment  was  entered  into.  Ordinarily,  the  employment  of  an 
employee  leaving  his  work  at  meal  time  and  passing  through  and  over  the 
prenriseri  of  his  employer  by  a  course  usually  taken,  is  deemed  to  be  continued 
until  he  leaves  the  premises  of  the  employer.  In  the  case  of  Pope  v.  Merritt  d 
Chapman  Derrick  d  Wrecking  Co,  (177  A  pp.  IMv.  69)  we  expressed  full  accord 
with  the  statement  contained  in  the  opinion  of  the  Commission  in  that  case 
that  "  an  employee  on  quitting  work  for  the  day  is  entitled  to  a  reasonable 
oj^rtunity  to  leave  the  employer's  plant  and  place  himself  upon  a  public 
highway,  and  that  if  injured  before  reaching  the  public  highway,  provided 
he  uses  reasonable  speed  in  leaving  the  plant,  he  is  covered  by. the  Compensa- 
tion Law."  This  is  also  in  accord  with  the  holding  in  the  much-cited  case  of 
&ane  v.  Norton  HiU  Colliery  Company  (2  B.  W.  C.  C.  42;  100  L.  T.  979). 
Had  the  deceased  once  passed  from  his  employer's  premises  and  gained  the 
public  highway,  or  had  be  instead  of  leaving  the  employer's  premises  loitered 
thereon,  or  deviated  from  a  direct  and  ordinary  route  of  passage  for  purposes 
of  his  orwn,  a  very  different  question  would  be  presented. 

The  State  Industrial  Commission  hae  found,  and  we  think  correctly,  that 
the  injuries  which  resulted  in  the  death  of  Elwin  Kingsley  were  accidental 
injuries,  and  arose  out  of  and  in  the  course  of  his  employment. 

As  to  the  second  ground  of  appellants'  objection  to  the  award,  that  the 
beneficiaries  named  were  not  dependents.  Partial  dependency  is  sufficient  to 
justify  an  award.  {Master  of  Walz  v.  Holbrook,  CaJboi  d  Rollins  Corporation, 
170  App.  Div.  6;  Matter  of  Rhyner  v.  Hueher  Building  Co.,  171  id.  66.) 
lie  Commission  has  found  that  deceased,  who  was  unmarried  and  without 
children,  left  hkn  surviving  and  partially  dependent  upon  him  for  support  at 
the  time  of  the  accident,  his  mother,  and  three  half-sisters  and  one  'half- 
brother,  the  four  latter  being  school  children  aged  respectively  fifteen,  twelve, 
nine  and  six  years.    The  Commission  awarded  to  each  the  sum  of  one  dollar 
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and  forty-five  cents  per  week.  While  the  evidence  is  not  entirely  clear  as  to 
the  precise  sums  which  the  deceased  contributed  to  the  support  of  the  family, 
it  appears  that  at  times  it  represented  his  full  earnings,  less  such  sum  as 
was  necessary  for  his  own  support.  This  contribution  is  stated  by  the  mother 
in  her  verified  claim  for  compensation  to  have  been  about  seven  dollars  per 
week.  The  question  of  dependency  being  one  of  fact  the  decision  of  the 
Commission  under  the  evidence  is  final. 

As  to  the  third  objection  raised  by  the  appellants,  that  the  award  was  not 
based  upon  the  proper  wage,  the  evidence  was  that  at  the  time  of  his  death 
the  deceased  had  been  earning  during  his  employment  by  the  St.  R^s  Paper 
Company,  one  dollar  and  eighty  cents  per  day,  and  that  this  was  the  average 
daily  wage  received  in  that  employment  by  an  employee  of  the  same  class 
working  the  year  through,  although  in  previous  employments  by  other 
employers  the  deceased  had  received  a  smaller  sum.  Computed  upon  the 
basis  of  compensation  prescribed  by  subdivision  2  of  section  14  of  the  Work- 
men's Compensation  Law,  which  is  applicable  in  this  case,  the  amount  of 
the  award  was  correct. 

The  award  should  be  affirmed.    Award  unanimously  affirmed. 

An  elevator  operator  was  more  than  half  an  hour  late  coming 
to  work.  Another  employee  took  his  elevator.  Upon  arriving 
and  unlocking  the  elevator  door,  the  descending  car  crushed  his 
leg.  The  Appellate  Division  unanimously  affirmed  his  award, 
notwithstanding  his  tardiness:  Lynch  v.  Anderson,  Case  No. 
60299,  July  2,  1917;  181  App.  Div.  911,  Nov.  14,  1917. 

In  a  refinery  the  clothing  of  the  employees  became  saturated 
with  oil.  The  employer  did  not  prohibit  smoking  during  work 
hours.  In  an  unwitnessed  accident  an  employee's  flannel  shirt 
caught  fire  and  burned  him  to  death.  The  court  said  in  reply  to 
a  suggestion  that  the  accident  was  due  to  his  smoking:  "It 
might  indicate  negligence  when  we  remember  that  he  wore  an 
inflammable  flannel  shirt;  but  compensation  is  awarded  without 
regard  to  fault,  and  the  question  of  n^ligence  or  contributory 
n^ligence  is  not  before  us."  For  the  full  text  of  the  opinion 
see  ChludzinsJci  v.  Standard  Oil  Co.,  above,  page  163. 

2.  WiUfvl  intention  to  injure. —  As  has  been  said,  section  ten 
debars  compensation  in  the  case  of  an  employee  injured  while 
willfully  attempting  to  injure  or  kill  himself  or  another.  In 
cases  of  unwitnessed  death,  the  insurance  carrier  now  and  then 
attempts  to  establish  suicida  The  mental  condition  of  the  de- 
ceased immediately  prior  to  the  unwitnessed  death  is  a  matter  of 
inquiry  and  argument.     The  presumption  of  §  21,  subd.  8,  weighs 
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for  award.  A  good  example  of  such  evidence  is  Urban  v.  Frank 
&  Co.,  S.  D.  R.,  vol.  11,  p.  612,  BuL,  vol.  2,  p.  46,  Nov.  22,  1916. 
Similar  cases  are  Riedel  v.  Mailory  Steamship  Co.y  BuL,  vol.  2, 
pp.  20  (cover),  27,  S.  D.  R,  vol.  10,  p.  601,  Sept.  29,  1916;  176 
App.  Div.  923,  Dec.  28,  1916,  unanimously  affirmed  without 
opinion;  and  Worf  v.  Phoenix  Sand  and  Oravel  Co.,  Bui.,  vol. 
2,  p.  205,  June  6,  1917.  The  Commission  credited  the  employer 
with  having  overcome  the  presumption  against  suicide  or  intoxica- 
tion in  Bowling  v.  N.  Y.  Central  &  H.  R.  R.  R.  Co.,  S.  D.  R., 
vol.  9,  p.  320,  June  14,  1916.  An  injured  employee,  having 
entered  a  hospital,  developed  delirium  tremens  and  fatally  hurt 
himself  by  jumping  from  a  window.  The  insurance  carrier 
averred  that  his  act  was  calculative,  that  he  had  made  threats  to 
commit  suicide  and  that  he  had  been  put  in  a  straight  jacket  for 
previous  attempts.  The  Appellate  Division  affirmed  an  award  of 
death  benefits  unanimously  and  without  opinion:  Beckwith  v. 
Bastian  Bros.  Co.,  S.  D.  R.,  vol.  13,  p.  538,  Mar.  14,  1917; 
181  App.  Div.  909,  Nov.  14,  1917. 

When  an  employee  lays  hands  upon  or  assault  another  and 
the  other  party  retaliates  by  injuring  or  killing  him,  the  accident 
may  or  may  not  be  compensatable.  Decision  turns  upon  the 
intention,  the  duty  and  the  mental  condition  of  the  injured 
employee.  The  subject,  with  cases  in  point,  has  been  presented 
under  the  title,  "Assault  by  the  injured  employee,'^  above,  pages 
Ul-147. 

3.  Intoxication. — Compensation  for  an  injury  resulting  "  sole- 
ly from  the  intoxication  of  the  injured  employee  while  on  duty  '* 
is  debarred  by  section  ten.  If  death  has  resulted  with  no  witness 
to  the  accident  and  charges  of  intoxication  are  brought,  an  award 
will  probably  follow  under  the  presumption  of  §  21,  subd.  4. 
Two  cases  of  the  kind  have  been  affirmed  without  opinion  and 
without  dissent  In  one  of  them,  men  who  had  handed  a  garbage 
can  up  to  a  driver  and  turned  their  backs  to  get  another,  found 
the  driver  lying  senseless  in  the  bottom  of  his  wagon:  Bums  v. 
Products  Mfg.  Co.,  Case  No.  3278,  June  15, 1917;  181  App.  Div. 
910,  Nov.  14, 1917.  Leave  to  appeal  to  the  Court  of  Appeals  has 
been  obtained  in  this  case.*    In  the  other,  a  fellow  employee  found 

•Affirmed,  223  N.  Y.  Rep.  — ,  May  14,  1918. 
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a  watchman  lying  with  a  fractured  skull  in  the  basement  of  the 
building  that  he  has  been  watching:  Sorge  v.  Aldebaraai  Co., 
S.  D.  R,  vol.  3,  p.  390,  Mar.  30,  1915;  171  App.  Div.  959,  Nov. 
22, 1916 ;  218  N.  Y.  Eep.  636,  May  2,  1916.  Two  cases  of  drink- 
ing drivers  who  fell  from  their  wagons,  in  one  of  which  the  Com- 
mission granted,  and  in  the  other  denied,  compensation  are  Elsis 
V.  Gregory,  Bui.,  vol.  2,  p.  227,  July  5,  1917,  and  Gorman  v. 
Philippic  BuL,  vol.  2,  p.  255,  Aug.  14,  1917.  In  Cordon  v.  Selden 
Motor  Vehicle  Co.,  Claim  No.  18757,  Sept.  11,  1917,  argued  in 
the  Appellate  Division,  January  8,  1918,  the  Commission  awarded 
compensation  to  a  tester  who  had  been  thrown  from  a  motor  truck 
and  run  over.  A  fellow  employee  was  operating  the  vehicle  at 
the  time.  They  had  been  drinking  from  saloon  to  saloon.  The 
fellow  employee  testified  that  Conlon  "  had  a  pretty  good  load 
on.'' 

A  teamster  in  a  lumber  camp  tripped  over  an  axe  at  night 
and  cut  his  forearm  while  investigating  a  noise  among  the  horses. 
Eight  days  later,  while  going  to  the  doctor's  he  slipped  on  the 
ice  and  reopened  the  wound.  Blood  poisoning  set  in.  All  parties 
admitted  that  he  had  been  intoxicated  every  day  from  the  first 
accident  until  after  the  second  accident.  The  insurance  carrier 
alleged  that  he  fell  twice  after  the  original  fall.  "It  does  not 
definitely  appear,"  said  the  Attorney-General,  "  that  his  drinking 
caused  him  to  slip."  The  Appellate  Division  reversed  his  award : 
Lindsay  v.  Gallagher,  S.  D.  R,  vol.  9,  p.  275,  BuL,  vol.  2,  p.  50, 
May  18,  1916;  —  App.  Div.  — ,  May,  1917. 

The  Commission  denied  death  benefits  in  the  case  of  an  intoxi- 
cated railroad  employee  who  sat  down  on  the  track  and  was  run 
over  by  a  train :  Bowling  v.  N.  Y.  Ceniral  &  H.  R,  R.  R,  Co., 
S.  D.  R,  vol.  9,  p.  320,  June  14,  1916.  Intoxication  was  a 
factor  in  Pope  v.  Merrick  &  Chapman  Derrick  &  Wrecking  Co., 
the  text  of  which  appears  above,  page  124. 

4.  Taking  oneself  ovi  of  the  employment. — An  implication  of 
blame  for  departure  from  duty  may  rest  against  an  employee 
when  his  accident  does  not  arise  out  of  and  in  the  course  of  his 
employment  Cases  in  point  are:  the  watchman  who  fell  asleep, 
Gifford  V.  Patterson;  the  youth  who  rescued  the  young  woman's 
slipper,  Holmes  v.  U.  8.  Printing  Co.;  the  traflSc  supervisor  who 
went  for  a  newspaper,  McGwire  v.  Brooklyn  Heights  R.  R.  Co.; 
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and  the  fireman  who  chased  a  passerby,  Sullivan  v.  Beach  Oasper 
Co.  The  texts  of  the  decisions  are  presented  above,  pages  154, 165. 
Other  cases  are  noticed  in  the  same  connection.  The  charge 
that  the  injured  employee  had  taken  himself  out  of  his  employ- 
ment arises  oftenest  in  connection  with  alleged  violations  of  the 
employer's  rules  or  orders.  The  following  topic  presents  this 
point 

5.  Violation  of  rules  or  orders. —  No  cases  of  denial  of  award 
by  the  Commission  and  courts  of  New  York  because  of  disobedi- 
ence of  the  employer's  rules  or  orders  appear  among  published 
reports.  The  Commission's  attitude  on  the  question  is  set  forth 
by  Commissioners  Lyon  and  Sayer  in  the  following  quotations. 
Commissioner  Lyon  calls  attention  to  the  difference  between  the 
New  York  law  and  the  laws  of  other  States  and  countries. 

In  Lee  v.  Smith  &  Sons  Co.y  S.  D.  R,  vol.  10,  p.  584,  Sept 
15,  1916,  a  stevedore,  in  violation  of  orders,  left  a  ship  by  jump- 
ing from  the  side  instead  of  taking  the  gangway.  He  fell  into 
the  water  and  was  hurt.    Commissioner  Lyon  said : 

I  think  that  in  the  ordinary  ca«e,  for  on  insurance  carrier  to  rely  on  dis- 
obedience to  orders  as  a  bar  to  compensation,  the  orders  should  be  those 
regularly  prcHuulgated,  shown  to  have  been  known  to  the  employees  and 
enforced  with  reasonable  strictness.  I  think  the  English  cases  cited  by  the 
insurance  carrier  are  not  adverse  to  this  position.  The  Knglish  statute 
apparently  makes  willful  misconduct  ground  for  denying  compensation.  Our 
statute,  on  the  contrary,  contains  no  such  provision.  It  is  apparent  that  the 
workmen  on  board  these  a^ips  at  the  dock,  notwithstanding  warnings  to  use 
the  ordinary  means  of  reaching  shore,  continually  pass  from  the  deck  of  the 
ships  to  the  dock  where  it  can  be  done  by  a  single  step  without  making  use 
of  the  means  so  provided.  In  fact,  unless  workmen  are  positively  and  strictly 
forbidden  to  do  so,  it  seems  that  in  the  haste  of  ordinary  business,  they  would 
be  continually  doing  it,  and  the  evidence  is  that  the  men  not  infrequently 
and  without  reproof,  made  use  of  this  means  of  passing  from  the  ship  to  the 
dock  and  from  the  dock  to  the  ship.  I  do  not  think  that  Lee  in  attempting 
to  jump  from  the  ship  to  the  dock,  if  the  employer's  view  of  the  facts  is 
correct,  violated  such  a  positive  order  as  ought  to  bar  him  from  compensa- 
tion, and  I  advise  an  award. 

In  McDermoti  v.  Ingersoll  &  Bro.,  S.  D.  R.,  vol.  11,  p.  606, 
Bui.,  voL  2,  p.  45,  Nov.  22,  1916;  178  App.  Div.  943,  May  2, 
1917,  unanimoualy  affirmed  without  opinion,  a  salesman  disre- 
garded his  employer's  orders  to  report  to  the  office  before  starting 
upon  a  trip  in  which  he  was  to  use  an  automobile  for  the  first  time. 
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The  automobile  overturned  and  killed  him.    Commissioner  Lyon 
said: 

I  un  not  able  to  see  how  the  employer  can  successfully  claim  that  Mr.  Mc- 
Dermott  took  himself  out  from  under  the  benefit  of  the  statute  by  violation 
of  orders.  It  is  true  that  the  courts  have  held  that  the  willful  violation 
of  well  known  rules  and  orders  of  the  employer  would  operate  to  debar  an 
injured  employee  from  claiming  the  benefit  of  the  statute,  but  this  Com- 
mission has  held,  and  I  think  its  holdings  have  been  sustained  by  the  courts, 
that  in  order  to  debar  an  injured  workman  from  compensation  on  this  grround, 
the  rules  violated  should  either  be  the  general  rules  promulgated  by  the 
employer,  made  known  to  employees  generally,  and  enforced  with  reasonable 
strictness,  or  else  it  must  be  disobedience  to  some  positive  direction  given  to 
the  particular  employee. 

In  Lutz  V.  Zimmerman  &  Co,,  Bui.,  vol.  2,  p.  228,  July  5, 
1917,  an  employee  was  fatally  injured  while  riding  on  top  of  an 
elevator.  The  ^nployer  asserted  that  the  employees  had  been 
forbidden  to  ride  on  this  elevator.     Commissioner  Lyon  said: 

The  counsel  for  the  insurance  carrier  cites  many  cases  in  other  jurisdictions, 
holding  that  violation  of  orders  and  such  use  of  machinery  as  we  have  here, 
takes  an  employee  out  of  the  scope  of  his  employment.  No  cause  is  cited  in 
this  jurisdiction  which  would  warrant  our  finding  that  the  deceased  in  this 
case  was  not  within  the  scope  of  his  employment  when  injured,  and  I  think 
it  fair  to  presume  that  the  statutes  of  the  juriBdictions  where  the  accidents 
arose,  which  are  the  subject  of  oounsePs  comment,  were  different  from  our 
statute.  In  any  event,  they  do  not  correspond  with  my  view  of  the  proper 
enforcement  of  the  Compensation  Law  in  this  State,  whether  we  refer  to  the 
wording  of  the  statute  or  to  the  general  trend  of  judicial  decisions,  and  I, 
therefore,  advise  that  an  award  be  made. 

In  Nappa  v.  Flushing  Bay  Improvement  Co.,  Bui.,  vol.  2,  p. 

166,  May  22,  1917;  181  App.  Div.  910,  Nov.  14,  1917,  affirmed 

without  opinion,  one  justice  dissenting,  a  dock  laborer  lost  his  life 

presumably  while  riding  on  the  bumpers  between  dump  cars.    It 

was  an  unwitnessed  accident.     On  the  point  of  disobedience, 

Commissioner  Sayer  said: 

Evidence  has  been  offered  that  it  was  contrary  to  the  rules  of  the  company 
for  employees  to  ride  on  construction  trains  except  upon  the  business  of  the 
employer,  and  then  only  on  the  foot  board  of  the  engine.  Testimony  with 
regard  to  this  rule  is  very  weak  and  there  is  no  testimony  whatever  that 
the  employee  knew  of  such  rule  if  it  existed.  On  the  contrary,  the  evidence 
seems  to  indicate  that  it  was  a  general  practice  to  ride  on  the  trains  and  I 
think  we  may  assume  that  that  is  the  condition  that  usually  prevails  upon 
operations  of  this  sort. 

The  Appellate  Division,  in  the  following  opinion,  reviews  cer- 
tain English  cases  and  lays  down  a  rule  for  determining  when 
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an  employee  takes  himself  out  of  his  employment  by  violating 
his  employer's  rules  or  orders.  The  test,  the  court  says,  is 
"whether  the  order  which  was  disobeyed  limited  the  sphere  of 
the  workmen's  employment,  or  was  merely  a  direction  not  to  do 
certain  things,  or  to  do  them  in  a  certain  way,  within  the  sphere 
of  the  employment" 

Macechko  y.  Bowkn  Mfo.  Co.,  179  App.  Div.  573,  Sept.  13,  1917. 

Lton^  J.:  The  question  involved  in  this  ease  is  whether  an  employee  who 
suffers  an  accidental  injury  as  the  result  of  his  having  disregarded  a  rule 
of  his  employer,  is  barred  from  claiming  an  award  under  the  Workmen's 
Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41,  as  amd.). 

The  facts  are  undisputed.  In  December,  1916,  the  employer  was  engaged  in 
manufacturing  metal  oiling  cups  at  Auburn,  N.  Y.  The  claimant  was  the 
operator  of  one  of  its  power  presses,  into  which  automatically  a  sheet  of  steel 
was  fed  and  the  cup  shells  punched  therefrom  released.  It  w«8  a  rule  of 
the  company  as  to  which  the  claimant  had  been  explicitly  instructed  both 
by  his  foreman  and  superintendent  that  an  operator  of  the  press  was  never 
to  put  his  hand  within  the  press  while  it  was  in  operation.  Noticing  that 
one  or  more  small  pieces  of  steel  had  caught  in  the  die  of  the  press  the 
claimant  attempted  to  remove  them  with  his  left  hand  without  stopping 
the  press.  His  hand  was  caught  by  the  punch  and  so  badly  injured  as  to 
require  the  amputation  of  all  four  fingers. 

The  State  Industrial  Commission  holding  that  the  attempt  of  the  claimant 
to  remove  the  steel  particle  was  in  furtherance  of  his  master's  business, 
although  against  his  master's  orders,  and  that  the  accident  arose  out  of  and 
in  the  course  of  his  employment,  made  the  award  appealed  from. 

The  appellants  base  their  claim  of  right  to  a  reversal  of  the  award  solely 
upon  the  ground  that  the  claimant's  injuries  having  resulted  from  the 
violation  of  a  rule  of  his  employer  cannot  be  said  to  have  arisen  out  of  his 
employment.  While  the  precise  question  here  involved  does  not  seem  to  have 
heretofore  been  before  the  courts  of  our  State  for  determination,  and  the 
decisions  of  various  State  courts  are  at  variance  upon  the  subject,  the  con- 
clusions reached  by  the  English  courts  under  the  English  Workmen's  Com- 
pensation Act  (6  Edw.  7,  chap.  68),  from  which  our  Workmen's  Compensation 
Law  was  mainly  derived,  must  be  regarded  as  settled. 

In  the  case  of  Mwwdsley  v.  West  Leigh  Colliery  Co,  Lid,  (6  B.  W.  C.  C. 
80)  a  workman  employed  to  oil  machinery  had  been  strictly  forbidden  to  oil 
it  when  the  machinery  was  in  motion,  and  had  been  warned  against  the 
practice  when  seen  to  be  engaged  in  it,  but  had  persisted  in  the  act,  and  had 
thereby  received  severe  injuries  from  which  he  died.  It  was  held  by  the 
Court  of  Appeal  that  the  accident  arose  out  of  and  in  the  course  of  his 
employment. 

In  the  case  of  Barnes  v.  Nunnery  Colliery  Co,,  Ltd.  (5  B.  W.  C.  C.  195) 
a  workman  proceeding  to  his  work  in  a  colliery,  instead  of  walking  rode  in 
an  empty  tub,  doing  which  had  been  expressly  forbidden  to  his  knowledge. 
His  head  came  into  contact  with  the  roof  and  he  was  killed.  Tlio  House  of 
Lords  held  that  the  accident  did  not  arise  out  of  the  employment. 


Digitized  by  VjOOQ IC 


200     CoriiT  DiicisioKs  on  Workmen's  Compensation  Law 

In  the  case  of  Plumb  v.  Cohden  Flow  Mills  Co.,  Ltd.  (7  B.  W.  C.  C.  1) 
a  foreman  engaged  to  stadc  by  hand  bundles  of  flour  Backs,  who  when  the 
stack  became  too  high  for  more  bundles  to  be  placed  upon  it  by  hand, 
improperly  made  use  of  a  rope  and  a  revoMng  shaft  as  a  hoist  and  in  con- 
sequence was  injured.  It  was  held  by  the  House  of  Lords  that  he  was  not 
entitled  to  compensation,  not  having  discharged  the  onus  of  proving  that 
the  accident  was  one  arising  out  of  his  employment. 

In  the  case  of  Blair  d  Co.,  Ltd.,  v.  Chilton  (8  B.  W.  C.  C,  324,  affg.  7 
id.  607)  a  workman  employed  to  turn  a  wheel  in  a  rolling  machine  and 
obliged  to  stand  upon  a  high  platform  while  doing  so,  in  which  position 
he  could  not  be  injured,  sat  upon  the  guard  to  rest  himself  while  turning 
the  wheel,  although  forbidden  to  sit,  resulting  in  his  foot  being  caught  in 
the  roller  and  seriously  and  permanently  injured.  It  was  held  by  the  House 
of  Lords,  all  the  judges  concurring,  that  the  workman  was  acting  within 
the  sphere  of  his  employment,  though  doing  his  work  in  the  wrong  way, 
and  that  the  accident  arose  out  of  and  in  the  course  of  his  employment. 
Earl  Lorebum  in  his  opinion  said,  ''In  my  opinion,  Pickford,  L.  J.,  sums 
up  the  whole  of  the  facts  in  saying  this:  'This,  I  think,  doing  his  work 
in  a  wrong  way,  but  not  doing  something  outside'  his  sphere.  •  •  •  i 
am  bound  to  say  that  I  think  it  is  an  extremely  clear  case.  Tins  is  the 
very  kind  of  thing  for  which  the  Act  was  passed." 

Other  English  cases  also  apply  as  the  test  to  determine  whether  the 
accident  arose  out  of  the  employment,  whether  the  order  which  was  dis- 
obeyed limited  the  sphere  of  the  workmen's  employment,  or  was  merely  a 
direction  not  to  do  certain  things,  or  to  do  them  in  a  certain  way,  within 
the  sphere  of  the  employment.  This  I  think  is  the  correct  principle  upon 
which  to  decide  the  case  at  bar.  It  is  in  harmony  with  the  provision  of 
th«  Workmen's  Compensation  (Law  (§  10)  that  the  employer  shall  provide 
compensation  without  regard  to  fault  as  a  cause  of  the  injury;  and  also 
with  the  plain  intent  of  our  statute.  To  hold  otherwise  would  be  to 
permit  an  employer  by  means  of  a  comprehensive  set  of  rules  to  render 
the  statute  practically  nugatory. 

In  the  case  at  bar  the  prohibition  was  not  one  which  limited  the  sphere 
of  the  claimant's  employment,  but  simply  dealt  with  his  conduct  within 
the  sphere  of  his  employment  in  operating  the  press.  The  accident  did  not 
occur  by  reason  of  claimant  having  arrogated  to  himself  duties  which  he 
was  not  required  to  perform.  The  removal  of  the  piece  or  pieces  of  steel 
was  embraced  in  and  was  a  necessary  incident  of  his  work.  The  act  which 
he  did  was  no  different  in  kind  from  that  which  he  was  employed  to  do, 
but  he  did  it  in  a  prohibited  and  very  likely  thoughtless  and  impulsive 
maimer. 

The  State  Industrial  Commission  was  justified  in  finding  that  the  injury 
was  one  arising  out  of  claimant's  employment.  Hence  the  award  should 
be  a£9rmed.     Award  unanimously  affirmed. 

The  Appellate  Divisioiiy  having  heard  a  discussion  of  English 
cases  by  counsel,  unanimously  affirmed  an  award  to  the  dependent 
parents  of  a  young  woman  who  fatally  injured  herself  by  partici- 
pating in  some  heavy  lifting;  the  insurance  carrier  claimed  that 
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she  had  wilfully  violated  instructions:  Owetis  v.  -tV.  Y.  Mills 
Corp.,  S.  D.  R.,  vol.  9,  p.  367,' July  19,  1916;  178  App.  Div. 
942,  May  2,  1917. 

In  the  Conlon  case,  reviewed  above,  page  202,  the  employer 
put  in  evidence  rules  which  forebade  its  testers  from  taking 
other  persons  upon  motor  vehicles  and  from  stopping  at  saloons. 

6.  Violation    of    law. —  Occasionally    an    accidental    injury 

reveals  the  fact  that  the  employer,  the  employee,  or  both,  have 

been  violating  law  in  connection  with  the  employment.     Such 

violation  is  no  bar  to  compensation.    The  case  of  Kenny  v.  Union 

Ry.  Co.  has  been  presented  in  Bulletin  81,  pages  256-259.      A 

corporation  cannot  plead  idtra  vires  to  escape  liability;  in  the 

opinion  in  Uhl  v.  Hartwood  Club,  the  full  text  of  which  appears 

above,  page  182,  Justice  Lyon  said: 

I  cannot  believe  that  any  membership  corporation  which  sees  fit  to  enga|^ 
in  a  hazardous  businem,  carried  on  by  it  for  pecuniary  gain,  can  be  heard 
to  plead  in  defense  of  the  claim  for  compensation  of  an  employee  injured 
in  such  employment,  that  it  had  no  legal  ri^t  to  engage  in  such  employ- 
ment, nor  to  employ  its  injured  or  deceased  employee  therein. 

In  Ide  v.  Faid  and  Timmins,  the  full  text  of  which  appears 
in  Part  Two,  the  injured  employee,'  a  child  of  fourteen,  was 
employed  in  violation  of  the  Labor  Law;  the  insurance  carrier 
argued  that  the  words  of  its  contract  exempted  it  from  liability 
in  case  of  law  violation  and  that  award  of  compensation  In  such 
case  was  against  public  policy.  The  court  held  that  neither 
point  was  well  taken. 

Another  child  of  fourteen  lost  part  of  his  hand  while  at  work 
in  a  sawmill;  the  deputy  state  industrial  commissioner,  accord- 
ing to  report,  "  advised  the  insurance  carrier  to  concede  a  settle 
ment,  otherwise  he  would  reserve  decision  in  the  case  and  the 
manufacturer  could  take  chances  on  *  other  consequences '  "  : 
Harvey  v.  Brownr Kent- Jackson  Lumber  Co.,  Bui.,  vol.  2,  p.  122. 

The  Appellate  Division  aiRrmed  unanimously  and  without 
opinion  an  award  to  a  salesman  injured  while  operating  an  auto- 
mobile without  a  license:  McDermott  v.  Ingersoll  &  Bro.,  Bui., 
vol.  2,  p.  45,  S.  D.  R,  vol.  11,  p.  606,  Kov.  22,  1916;  178  App. 
Div.  943,  May  2,  1917. 

7.  Refusal  of  medical  treaimeivt. —  Recalcitrance  of  the  injured 
workman  relative  to  medical  treatment  or  operations  sometimes 
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results  in  much  more  serious  compensation  liability  for  hi? 
employer,  as  well  as  consequences  for  himself.  Because  of  his 
refusal  or  neglect  a  trivial  hurt  may  end  in  his  death.  Yet  the 
unreasonable  conduct  of  the  employee  appears  to  have  no  effect 
relative  to  compensation  or  death  benefits.  Cases  of  the  kind 
are  reviewed  under  the  title  "Medical  Treatment  and  Care," 
in  Part  Two. 

K.  Disease. —  The  oftentimes  obscure  and  insignificant  origins 
or  aggravations  of  disease  continuously  present  puzzling  problems 
of  evidence  to  the  Commission  and  its  deputies.  Because  of  this 
obscurity  and  insignificance  and  because  of  mental  and  physical 
inabilities  peculiar  to  sickness,  as  well  as  because  of  ignorance  of 
the  law,  the  injured  employee  or  his  family  very  frequently  fail 
to  give  the  prompt  notices  of  accident  that  the  law  requires.  The 
chief  questions  are  three:  (a)  Has  the  indispensable  element  of 
accident  actually  beai  present  ?  (b)  Has  the  accident  arisen  out 
of  the  disease  rather  than  the  disease  out  of  the  accident?  (c) 
Has  the  accident  originated  or  aggravated  the  disease  ?  The  first 
question  has  been  considered  in  Bulletin  81,  pages  48-50,  and 
in  this  bulletin,  above,  pages  46-53.  The  other  two  questions  are 
taken  up  in  this  connection. 

1.  Accidents  due  to  disease. — ^Accidental  injuries  resulting 
solely  from  disease  are  not  compensatabla  Such  injuries,  hardly 
without  exception,  are  the  consequence  of  falling.  Disease  causes 
the  employee  to  faint  or  otherwise  to  lose  self-control.  He  tum- 
bles and  breaks  his  bones,  fractures  his  skull  or  drowns.  The 
text  of  the  Appellate  Division's  decision  in  Collins  v.  Brooklyn 
Union  Oas  Co.,  in  which  a  "  fainting  spell "  due  to  a  weak  heart 
caused  the  employee  to  fall  upon  a  hard  pavement  and  fracture 
his  skull,  has  been  reproduced  in  Bulletin  81,  pages  100-102. 
The  engineer  of  a  steam  lighter  fell  from  its  deck  into  New  York 
harbor.  No  one  witnessed  the  accident.  Kescuers  could  not 
revive  him.  He  had  been  afflicted  with  indigestion  and  flat  foot. 
The  latter  trouble  made  his  movements  unsteady.  Upon  an 
appeal,  the  insurance  carrier  argued  that  it  could  just  as  well  be 
conjectured  that  heart  failure  or  dizziness  had  caused  him  to  fall 
as  that  he  had  slipped  or  stumbled.  It  asked  why  his  body  was 
afloat  if  he  had  not  died  a  natural  death.  The  Appellate  Division 
affirmed  the  award  to  his  dependents  unanimously  and  without 
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opinion:  Van  Wie  v.  Wright  &  Cobb  Lighterage  Co.,  Death  File, 
Xo,  306,  Dec.  29,  1915;  175  App.  Div.  957,  Nov.  15,  1916.  In 
a  similar  unwitnessed  fatal  accident,  the  employee  tumbled  out 
of  an  elevator  and  fractured  his  skull;  the  insurance  carrier 
claimed  that  his  fall  was  due  to  cerebral  hemorrhage;  but  the 
Commission  affirmed  death  benefits:  Maker  v.  Phoenix  Under- 
wear Co.,  S.  D.  R,  vol.  12,  p.  549,  Bui.,  vol.  2,  p.  92,  Jan.  17, 
1917.  While  on  his  rounds,  an  aged  watchman  afflicted  with 
heart  and  arterial  trouble  became  dizzy  and  fell  down  stairs; 
he  lost  blood  from  a  wound  on  his  head  and  became  very  anemic ; 
the  Commission  denied  him  compensation:  Rover  v.  Rigney  & 
Co.,  Bui.,  vol.  2,  p.  205,  June  6,  1917.  Another  watchman  fell 
on  the  floor  of  a  toilet  room  and  broke  his  leg ;  he  was  unable  to 
say  what  caused  his  fall;  the  insurance  carrier  paid  compensa- 
tion to  him  but  resisted  his  widow's  claim  of  benefits  upon  his 
death  from  cerebral  hemorrhage  six  months  after  he  was  hurt. 
Commissioner  Lyon  advised  against  an  award  to  her  on  the 
ground  that  the  weight  of  probability  was  that  his  fall  had  been 
caused  by  a  brain  lesion  of  which  the  hemorrhage  was  a  recur- 
rence: Elms  V.  Buffalo  Meter  Co.,  S.  D.  R.,  vol.  14,  p.  576, 
Bui.,  vol.  2,  p.  210,  June  19,  1917.  In  a  case  where  the  question 
was  whether  an  employee  who  had  fallen  and  hurt  his  head  had 
fainted  or  had  slipped  on  a  greasy  floor  Commisvsioner  Lyon 
advised  that  the  presumption  of  Workman's  Compensation  Law, 
§  21,  subd.  1,  that  the  claim  came  within  the  chapter  in  tho 
absence  of  substantial  evidence  to  the  contrary,  justified  an 
award:  RehiikUm  v.  Bowman  Automobile  Co,.  Bui.,  vol.  2,  p. 
224,  July  12,  1917. 

If  an  employee  faints  or  otherwise  loses  control  of  himself  and 
falls  while  working  high  on  the  framework  of  a  building,  does 
the  special  or  unusual  falling  risk  of  his  work  entitle  him  to 
compensation?  The  Attorney-General  has  raised  this  question 
in  8ant/icroce  v.  8a{ji  Harbor  Brick  Works,  Case  No.  70213,  Oct. 
10,  1917,  and  has  cited  British  workmen's  compensation  decisions 
as  precedents  for  an  afiirmative  answer.  In  the  case  in  hand, 
the  employee,  a  brickmaker  working  on  top  of  a  stack  of  bricks 
fifteen  feet  high,  was  seized  with  vertigo  or  some  similar  disorder 
and  was  injured  by  a  fall  to  the  frozen  ground.  The  Commis- 
sion   awarded    him    compensation.       The    Appellate  JDivisipn 
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aflBrmed  the  award  on  the  ground  that  he  was  in  good  health  and 
had  fallen  because  of  dizziness  due  to  his  elevated  position.  The 
text  of  the  court's  opinion  has  been  presented  above,  page  49. 

2.  Disease  and  infection  due  to  accident. — Disease  and  infec- 
tion due  to  accident  axe  compensatable  according  to  Workmen's 
Compensation  Law,  §  3,  subd.  7.  The  theory  is  that  the  acci- 
dental injury  so  lowers  the  employee's  vitality  as  to  make  him  a 
prey  to  disease.  In  a  multitude  of  cases  the  Commission  has 
held  that  not  only  disease  resulting  or  ensuing  entirely  from 
accident  but  disease  aggravated,  accelerated,  developed  or  has- 
tened by  accident  is  compensatable.  The  Appellate  Division  and 
the  Court  of  Appeals  have  sustained  this  interpretation  with  the 
one  exception  of  the  Appellate  Division's  decision  in  Borgsted  v. 
Schults  Bread  Co.,  the  text  of  which  is  presented  below,  page 
221.  Establishment  of  causal  connection  between  the  accident 
and  the  disease  is  more  difficult  in  aggravated  disease  than  in 
resultant  disease.  The  commonest  argument  in  favor  of  award, 
whether  the  disease  has  had  its  inception  before  or  after  the  acci- 
dent, is  that  the  employee  has  enjoyed  fair  or  robust  health  and 
has  worked  steadily  just  previous  to  the  accident  and  for  a  long 
time  before.  An  additional  argument  is  that  the  injured  em- 
ployee has  never  had  the  disease  before.  Lung  trouble  is  a  fre- 
quent resultant  disease;  heart  trouble,  a  frequent  accelerated 
disease.  Tuberculosis  is  almost  always  aggravated;  while  pneu- 
monia is  almost  always  resultant.  Delirium  tremens  is  resultant, 
though  predisposition  by  drinking  must  exist  before  the  accident. 
Appendicitis,  cancer  and  glaucoma  are  latent  troubles  that  acci- 
dents activate.  In  presentation  of  the  court  decisions  and  com- 
mission rulings  the  diseases  are  taken  up  in  alphabetical  order 
as  follows: 

(1)  Anthrax. —  The  text  of  the  anthrax  case  of  Hiers  v.  Hult 
&  Co,,  is  presented  above,  p.  52.  The  Commission  has  awarded 
compensation  for  anthrax  in  Henry  v.  Levor  &  Co,,  and  denied 
it  in  Eldridge  v.  Endicott,  Johnson  &  Co.  These  cases  are  noted 
in  Bulletin  &1,.  pages  :;0,  255,  266.  According  to  the  Eldridge 
ruling  the  anthrax  germ  must  be  shown  to  have  entered  throusrh 
a  wound  or  fissure  of  the  skin  that  has  accidemtallv  occurred  in 
the  course  of  and  has  arisen  out  of  the  employment,  but  accord- 
ing to  the  Hiers  decision  anthrax  is  infectious  in  character  and 
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18  distinguishable  from  occupational  disease.    It  is  "  unexpected, 
unusual  and  extraordinary." 

(2)  Appendicitis. — ^Awards  in  two  cases  in  which  falls 
attended  with  special  violence  to  the  abdominal  regions  have 
revealed  the  existence  of  appendicitis  and  caused  it  to  terminate 
fatally  have  been  affirmed  unanimously  by  the  Appellate  Divi- 
sion. In  one  case,  affirmed  without  opinion,  Commissioner  Lyon 
dissented  from  the  Commission's  ruling  on  the  ground  that  the 
physician  had  not  discovered  the  gangrenous  appendix  till  more 
than  two  months  after  the  accident :  StoUe  v.  N.  Y.  Statjs  Sewer 
Pipe  Co.,  Death  File,  No.  18389,  Dec  18,  1916;  179  App.  Div. 
949,  July  3,  1917.  In  the  other,  in  which  evidence  of  an  acci- 
dent's occurrence  was  the  main  issue,  the  court  handed  down 
the  following  opinion: 

LiNDQUEST  V.  HoLUS  &  SmEPHEBO,  178  App.  Div.  317,  May  2,  1917. 

LTOif,  J.:  The  most  important  question  presented  by  this  appeal  it 
whether  hearsay  evidence  as  to  the  deceased  having  suffered  an  accidental 
injury  was  sufficient  to  warrant  the  State  Industrial  Commission  in  making 
an  award. 

The  deceased  was  the  superintendent  of  oonstruction  of  a  section  of  the 
barge  canal,  and  concededly  his  death  resulted  from  acute  peritonitis  which 
might  liave  been  caused  by  the  rupture  of  the  appendix. 

There  was  no  eye  witness  of  the  happening  of  the  alleged  accident,  and 
it  was  not  confirmed  by  any  marks  upon  the  skin  or  by  other  external 
sign. 

The  sole  evidence  of  its  occurrence  is  found  in  the  employer's  first  report 
of  injury,  and  in  the  testimony  of  the  wife,  son  and  attending  physician 
of  the  deceased  that  he  said  his  foot  slipped  while  he  was  attempting  to 
climb  out  of  the  prism  of  the  canal,  and  that  he  fell  down  the  bank,  striking 
his  abdomen,  causing  severe  pain,  and  that  he  told  his  wife  "he  broke 
something  inside."  The  employer's  report  also  stated  positively  that  the 
accident  happened  on  the  barge  canal  location  May  9,  1916,  at  ten  A.  ic. 
while  the  deceased  was  climbing  out  of  the  prism  of  the  barge  canal. 

The  State  Industrial  Commission  found  the  facts  to  be  in  accordance 
with  such  statement  of  the  deceased,  which  was  stated  by  the  medical 
expert  of  the  Commission  to  be  the  most  plausible  theory  from  a  clinical 
point  of  view  considering  the  case  m  ioio  and  the  rapid  development  of  the 
symptoms  and  physical  signs  after  the  alleged  fall;  that  at  the  time  of  the 
happming  of  the  accident  the  deceased  was  afflicted  with  a  diseased  appendix, 
and  that  by  reason  of  the  fall,  acute  exacerbation  of  the  appendix  resulted 
producing  a  rupture  of  the  appendix  from  which  acute  peritonitis  developed, 
causing  death  five  days  after  the  fall.  No  autopsy  was  had,  and  whether 
the  peritonitis  in  fact  resulted  from  a  rupture  of  the  appendix  or  from 
some  other  cause  was  not  definitely  proven.  It  is  not  claimed  that  the 
mere  fact  that  death  occurred  from  peritonitis  would  of  itself  be  sufficient 
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evidence  that  the  deceased  had  suBtained  an  accidental  injury  to  warrant 
making  the  award,  but  we  think  the  conclusiona  of  thd  CommisBion  were 
warranted  provided  the  CommiBsion  wae  justiiled  in  receiving  the  hearsay 
evidence  and  baaing  its  conclusions  thereon.  Consideration  of  the  appeal 
is,  therefore,  narrowed  to  the  single  question  aa  to  the  admissibility  of 
the  hearsay  evidence,  which  was  received  under  the  objection  of  the 
appellants. 

I  think  that  under  the  decision  in  the  case  of  Matter  of  Carroll  v.  Knicker- 
hooker  Ice  Co.  (218  N.  Y.  496)  the  hearsay  evidence  was  admissible  in 
the  discretion  of  the  State  Industrial  Commission  and  hence  was  properly 
received. 

There  was  not  in  this  case  as  in  the  Carroll  case  denials  of  the  happen- 
ing of  the  accident  by  persons  who  were  present  at  the  time  it  was  claimed 
to  have  occurred,  nor  is  the  evidence  in  thia  case  abhorrent  to  reason  and 
common  sense  as  in  that  case,  and  it  cannot  be  said  in  this  case  as  in  that 
case  that  the  presumption  created  by  section  21  of  the  Workmen's  Compen- 
sation Law  was  overcome  by  subatantial  evidence. 

The  State  Industrial  Commission  was  satisfied  as  to  the  cr^ibility  of  the 
hearsay  evidence.  It  was,  therefore,  confronted  by  questions  of  fact  and  its 
decision  thereon  being  supported  by  the  evidence  is  conclusive  upon  us.  The 
award  of  the  Commission  should  be  affirmed.    Award  unanimously  affirmed. 

(3)  Blood  clot. —  In  the  opinion  of  the  attending  physician  a 
thrombus  or  an  embolism  may  have  caused  the  death  of  a  laborer 
who  died  suddenly  in  bed  five  or  six  months  after  an  accident 
that  had  seriously  injured  his  head  and  body.  The  Appellate 
Division  affirmed  an  award  to  his  family  unanimously  and  with- 
out opinion:  Judice  v.  Degnon  Contracting  Co,,  Bui.,  vol.  2,  p. 
149,  April  24, 1917 ;  181  App.  Div.  909,  Nov.  14, 1917.  A  similar 
explanation  was  offered  in  Casey  v.  Borden's  Condetised  MiUc 
Co.,  BuL,  vol.  3,  p  6,  Aug.  13,  1917;  182  App.  Div.  — ,  Jan.  18, 
1918;  argued  again  in  Appellate  Division,  May  8,  1918. 

(4)  Blood  poisoning. —  Trivial  hurts  often  terminate  fatally 
because  of  infection.  In  two  of  the  following  cases  injury  to  a 
toe  caused  death.  Infection  presents  close  questions  of  evidence. 
The  Appellate  Division,  unanimously  and  without  opinion,  has 
affirmed  awards  in  Staufenberg  v.  Muller  &  Son,  S.  D.  R.,  vol. 
10,  p.  503,  Aug.  28,  1916;  178  App  Div.  942,  May  2,  1917; 
Sturges  v.  King  Sewing  Machine  Co.,  Death  File,  No.  18933, 
May  29,  1917;  181  App  Div.  911,  Nov.  14,  1917;  and  SiurcJce 
V.  Lullman,  381  App.  Div.  — ,  Dec.  28,  1917.  Other  infection 
cases  are  Friedman  v.  R.  &  F.  Realty  Corp.,  S.  D.  R,  vol.  14, 
p.  551,  Bui.,  vol.  2,  p.  165,  May  14,  1917;  and  Bennett  v.  Van 
Motor  Co.,  Bui.,  vol.  2,  p.  231,  July  5,  1917.       ^         . 
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(5)  Boilj  bunion,  carbuncle. —  Bunking  a  boil,  bunion  or  car- 
buncle may  drive  its  poisonous  matter  into  the  blood  stream  and 
infect  the  entire  body.  The  Commission  has  awarded  compensa- 
tion for  such  accidental  injuries  in  Caine  v.  Oreenhvi  &  Co., 
S.  D.  R,  vol.  13,  p.  515,  Bui.,  vol.  2,  p.  125,  March  7,(1917; 
Cviter  v.  Snavliuy  S.  D.  R,  vol.  14,  p.  647,  BuL,  vol.  2,  p.  152, 
April  11,  1917;  and  Whaien  v.  N.  Y.  &  Cuban  Mail  8.  8.  Co., 
Bulletin  of  the  General  Contractors'  Association,  vol.  8,  page 
64.  The  Appellate  Division  has  affirmed  the  award  in  the  Caine 
case  without  opinion:    181  App.  Div.  907,  Nov.  14,  1917. 

(6)  Cancer. — ^Bruises  o;f.a  driver,  thrown  from  his  wagon, 
accelerated  an  unknown  cancer  of  his  stomach  and  caused  his 
death:  BUUt  v.  Schonberger  &  Noble,  S.  D.  R,  vol.  7,  p.  388, 
Jan.  21,  1916;  176  App.  Div.  924,  Dec  29,  1916.  Bums  of  an 
employee  who  fell  astride  of  a  hot  steam  pipe  developed  into 
cancer  and  necessitated  an  operation:  Richaa^son  v.  Builders' 
Exchange  Assn.,  S.  D.  R,  vol.  9,  p.  317,  June  14,  1916;  179  App. 
Div.  949,  July  3,  1917.  In  both  these  instances  the  Appellate 
Division  affirmed  awards  unanimously  and  without  opinion.  A 
falling  chunk  of  coal  struck  a  fireman's  1^  just  over  a  sarcoma 
of  the  bone.  Amputation  became  necessary.  The  Commission 
awarded  him  compensation  on  the  ground  that  the  blow  had 
aggravated  the  cancerous  condition.  The  Appellate  Division 
reversed  the  award  because  the  fireman  had  failed  to  give  notice 
of  accident:  Prohopiak  v.  Buffalo  Gas  Co.,  S.  D.  R,  vol.  7,  p. 
390,  Jan.  21,  1916;  176  App.  Div.  128,  Dec.  28,  1916. 

(7)  Chorea  or  8i.  Vittis's  dance. —  Upon  a  cry  of  fire  in  a 
factory  a  woman  employee  fainted  and  remained  unconscious  for 
two  hours. ,  In  consequence  she  became  choreic.  She  had  been 
in  excell^at  health  and  spirits  before  the  accident.  The  briefs  in 
Appellate  Division  arrayed  numerous  precedents  for  and  against 
affirmation  of  her  award.  The  court  affirmed  the  award  unani- 
mously and  without  opinion :  London  v.  Casiruo  Waist  Co.,  Case 
Xo.  60642,  Aug.  2,  1917;  181  App.  Div.  — ,  Dec.  28,  1917. 

(8)  Delirium  tremens. — Awards  for  accidents  that  have 
brought  on  delirium  tremens  are  reviewed  in  Bulletin  81,  pages 
115,  116,  250-253.  The  Appellate  Division  has  affirmed  awards 
unanimously  and  without  opinion  in  two  later  cases :  Rzepczyn- 
shi  V.  Manhattan  Brass  Co.,  S.  D.  R,  vol.  12,  p.  540,  Bui.,  vol. 
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2,  p.  91,  Jan.  10,  1917;  179  App.  Div.  952,  July  2,  1917;  and 
Beckwith  v.  Bastian  Bros.  Co.y  S.  D.  R,  vol.  13,  p.  538,  March 
14,  1917;  181  App.  Div.  909,  Nov,  14,  1917. 

(9)  Eye  disease. — ^Particles  flying  into  eyes  afflicted  with 
glaucoma  or  other  trouble  may  accentuate  the  disease  to  the  point 
of  blindness.  Such  cases  are  apt  to  be  challenged  on  the  ground 
that  there  has  been  no  accident.  The  interrelation  of  the  eyes 
further  complicates  them.  In  the  following  case  the  claimant 
became  practically  totally  blind  following  an  accident  that 
occurred  October  18,  1915.  The  testimony  tended  to  show  that 
disease  had  rendered  one  of  his  eyes. useless  before  the  accident 
occurred.  Unfortunately  for  him  his  accident  happened  after  the 
amendment  to  Workmen's  Compensation  Law,  §  15,  subd.  6,  by 
L.  1915,  ch.  615,  and  before  the  amendment  of  the  same  section 
by  L.  1916,  ch.  622,  adding  subd.  7.  The  Commission  made 
an  award  for  the  loss  of  one  eye.  He  took  an  appeal  on  the 
ground  that  he  should  have  received  compensation  for  total  dis- 
ability because  of  the  loss  of  both.  His  contention  hung  upon 
interpretation  of  the  phrase  "previous  disability"  in  subd.  6. 
The  text  of  the  court's  opinion  upholding  the  "Commission's  award 
is  as  follows: 

Blaes  v.  Bliss  Co.,  177  App.  Div.  370,  Mar.  7,  1917. 

Lton,  J.:  The  claimant  was  employed  in  a  machinery  manufacturing 
establishment  in  the  city  of  New  York.  In  October,  1915,  while  grinding 
a  steel  tool  upon  an  emery  wheel,  particles  of  emery  were  thrown  into  his 
eyes,  which  were  diseased.  Soon  thereafter  he  became  entirely  blind  in  his 
right  eye,  and  had  remaining  only  twenty  per  cent  of  vision  in  his  left  eye. 
The  State  Industrial  Commission  found  that  the  loss  of  eighty  per  eent  of 
the  vision  of  the  left  eye  was  due  to  its  previous  defective  condition  having 
been  aggravated  by  the  accident,  and  made  an  award  of  128  weeks  for 
partial  permanent  disability.  To  this  finding  no  exception  was  thkea  by  either 
the  employer  or  insurance  carrier.  In  fact,  the  latter  agreed  at  the  hearing 
to  make  payments  therefor  in  one  lump  sum  without  discount.  The  correct- 
ness of  this  portion  of  the  award  is,  therefore,  not  before  us  for  review. 

As  to  the  cause  of  blindness  of  the  right  eye  the  testimony  was  conflicting. 
The  eye  specialist  agreed  upon  by  both  parties  to  examine  the  eye  testified 
that  its  blindness  resulted  from  optic  atrophy.  The  Commission  found  that 
the  blindness  was  not  due  to  injury  resulting  from  particles  of  emery  being 
thrown  into  the  eye,  but  was  due  to  changes  in  the  background  of  the  eye, 
disassociated  with  such  accident.  The  claimant  contends  that,  conceding  this 
finding  to  be  conclusive  as  matter  of  fact,  the  Commission  erred  as  matter 
of  law  in  refusing  to  make  an  award  for  total  permanent  disability.  This 
contention  is  based  upon  the  claim  that  the  expression  "  previous  disability  " 
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contained  in  subdivision  6  of  section  15  of  the  Workmen's  Compensation  Law 
(CkmsoL  Laws,  cbap.  07  [Laws  of  1914,  chap.  41],  as  amd.  by  Laws  of  1915, 
chap.  015)  applies  only  to  injuries  arising  out  of  and  in  the  course  of  a 
hazardous  employmmt,  and  not  to  such  disability  as  may  be  the  result  of 
disease.  Under  this  construction  of  the  statute  the  claimant  contends  that 
blindness  of  the  right  eye  having  resulted  from  optic  atrophy  and  not  from 
accidental  injuries  arising  out  of  a  hazardous  employment,  was  not  a  "  previ- 
oQs  disability  "  within  the  meaning  of  section  15,  and  hence  that  the  award 
should  not  have  been  limited  on  account  of  it,  but  should  have  been  made 
with  reference  to  the  last  injury  only,  to  wit,  the  injury  to  the  left  eye, 
which  of  itself,  the  claimant  contends,  in  view  of  the  existing  blindness  of 
the  right  eye,  permanently  totally  disabled  claimant. 

The  argument  in  support  of  this  contention  wholly  disregards  the  fact 
that  the  evidence  disproves  the  existence  of  any  condition  disabling  the  claim- 
ant from  working  prior  to  the  time  of  receiving  the  injuries  complained  of. 
While  it  appears  from  the  evidence  that  the  claimant's  eyes  had  been  diseased 
for  some  time  before  the  accident,  such  condition  does  not  seem  to  have  in 
any  way  disabled  him,  nor  even  to  have  been  such  as  to  make  him  aware  of 
its  existence,  as  he  testified  that  prior  to  the  time  of  receiving  those  injuries 
he  had  never  had  any  trouble  with  his  eyes.  The  question,  therefore,  whether 
the  expression  "  previous  disability "  is  limited  to  the  result  of  injuries 
sustained  in  a  hazardous  employment  is  not  before  us  upon  this  appeal. 

The  determination  of  the  State  Industrial  Commission  should  be  affirmed. 
Determination  unanimously  affirmed. 

An  accident  destroyed  the  right  eye  of  a  workman  and  caused 
an  attack  of  glaucoma  in  the  left,  according  to  the  Commission's 
findings.  The  insurance  carrier  took  an  appeal  from  the  find- 
ing relative  to  the  left  eye.  The  Appellate  Division  upheld  the 
Commission  without  opinion :  Mathews  v.  General  Electric  Co., 
Claim  No.  63415,  May  24,  1917;  181  App.  Div.  912,  Xov.  14, 
1917.  Upon  appeal  argued  January  18,  1918,  the  insurance 
carrier  challenged  the  occurrence  of  an  accident  to  a  diseased 
qre:  O'Hwre  v.  Abenroth  &  Root  Mfg.  Co.,  File  Xo.  14225, 
Aug.  16,  1917.  The  employer  may  admit  the  occurrence  of  an 
accident  to  a  diseased  eye  and  yet  contend  that  loss  of  the  eye  is 
not  attributable  to  the  accident :  Restivo  v.  Rapid  Transit  Sub- 
way Construction  Co.,  S.  D.  E.,  vol.  12,  p.  538,  Bui  vol.  2,  p.  90, 
Jan.  10,  1917.  Following  upon  an  injury  to  his  leg  an  employee 
afflicted  with  syphilis  became  blind;  the  Commission  awarded 
compensation  to  him  for  his  blindness  but  the  Appellate  Division 
reversed  the  award ;  the  text  of  the  court's  opinion  appears  below, 
page  221. 
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(10)  Heart  disease. —  Sudden  death  and  disability  due  to  fail- 
ure of  diseased  hearts  under  the  strain  of  lifting  has  been  held 
componsatable  in  two  unanimous  decisions  handed  down  by  the 
Appellate  Division.  In  the  one  case,  the  claimant  collapsed  while 
lifting  heavy  barrels;  affirmation  of  his  award  was  without 
opinion:  Amesbury  v.  Vacuum  Oil  Co.,  S.  D.  R.,  vol.  9,  p.  399, 
Aug.  15,  1916;  178  App.  Div.  945,  May,  1917.  In  the  other, 
the  facts  are  stated  as  follows: 

Uhl  v.  Gdabantbe  CoNSTBUonoNi  Ca,  174  App.  Div.  571,  Nov.  15,  1916. 

Kmxoog,  p.  J. :  The  only  question  is  whether  the  death  was  the  result  of 
an  accidental  injury.  The  Commission  has  so  foimd.  Its  finding  is  chal- 
lenged on  the  ground  that  there  is  no  evidence  tending  to  sustain  it,  and 
that  the  death  was  the  result  of  chronic  endocarditis  and  was  not  accidental. 
The  employee  was  about  thirty-seven  years  of  age,  ty^  and  one-half  feet  high, 
weighing  about  160  pounds,  apparently  a  strong,  able-bodied  man  and  well 
nourished  and  was  performing  his  usual  work  well  and  cheerfully  and  had 
worked  r^^ularly.  On  May  twenty-third  he  was  examined  for  insurance  in 
the  John  Hancock  Insurance  Company,  and  the  doctor  found  him  all  right. 
He  died  October  fourteenth  following.  The  widow  says  that  he  did  not 
appear  to  be  sickly  and  never  complained;  that  he  worked  every  day  and 
worked  Sundays,  too,  and  the  week  of  his  death  he  had  worked  overtime, 
starting  at  six  o'clock  a  couple  of  mornings.  The  coroner's  physician  saw 
the  body  the  day  after  death,  and  made  his  diagnosis  entirely  from  what 
the  widow  told  him  and  the  casual  appearance  of  the  body.  No  autopsy 
was  had.  He  says  the  widow  told  him  that  her  husband  had  not  been  feeling 
well  for  two  or  three  days  and  she  stated  his  symptoms,  which  he  could  not 
relate;  but  he  inferred  from  the  symptoms  and  the  appearance  of  the  body 
that  death  was  due  to  chronic  endocarditis.  His  evidence,  however,  is  not  very 
satisfactory  upon  that  point.  At  the  time  of  his  death  the  deceased  was 
working  with  one  Sullivan  inside  of  a  form  for  cement  work,  and  they  were 
required  while  bending  over  to  spring  four  heavy  steel  spring  rods  and  to 
insert  another  rod  under  them;  the  rods  were  forty  feet  long  and  one  and 
one-quarter  inches  in  diameter.  They  were  used  to  reinforce  the  concrete. 
The  lifting  was  done  at  the  end  of  the  rods  where  they  came  through  a  hole 
in  the  form  box.  The  positions  in  which  the  rods  were  "  made  it  extra  hard 
straining  and  lifting.  It  was  a  short  lift,  and  the  rod  braced  against  the 
box  we  were  lifting."  Immediately  upon  springing  the  rods  Uhl  fell  over 
dead,  blood  flowing  from  his  nostrils.  Sullivan  says  the  strain  in  lifting 
the  rod  was  very  unusual,  arising  from  the  peculiar,  unusual  way  in  which 
the  rods  were  placed,  and  caused  a  feeling  which  he  described  as  if  his 
stomach  ^'waa  turning  inside  out."  He  thinks  he  lifted  about  300  pounds 
and  that  Uhl  lifted  more.  The  Commission  find  that  Uhl  had  a  cardiac 
lesion,  which  became  aggravated  by  the  unusually  heavy  lifting  which  he 
performed  dn  springing  the  rods  and  that  there  was  thereby  caused  a  sudden 
dilatation  of  the  heart,  and  consequently  heart  failure,  resulting  in  death. 
This  is  not  inconsistent  with  the  testimony  of  the  coroner's  physician^  as 


Digitized  by  VjOOQ IC 


Heart  Disease  217 

follows :  "  Q.  Xow,  doctor,  as  a  pathologist,  accepting  your  diagnosis,  admit- 
ting that  it  may  have  heen  endocarditis,  what  was  the  sudden  exertion  in 
consequence  of  the  heavy  lifting  likely  to  have  [been]  upon  such  a  heart T 
A.  It  might  give  acute  dilatation.  Q.  Due  to  what?  A.  Due  to  lack  of 
moscalar  power.    Q.  And  that  is  possible  to  cause  sudden  death?    A.  Yes,  sir. 

We  are  not  called  upon  to  determine  whether  the  evidence  clearly  estab- 
lished that  this  death  waa  accidental.  The  finding  of  the  Oommission  upon  a 
question  of  fact  is  conclusive  upon  us,  and  the  only  question  is  whether  there 
is  any  evidence  to  sustain  such  a  finding.  If  there  is  no  evidence  the  finding 
may  be  treated  as  error  of  law.  If  the  heavy  and  unusual  strain  aggravated 
the  cardiac  lesion  and  caused  a  sudden  dilatation  of  the  heart  and  consequent 
heart  failure,  resulting  in  death,  the  death  may  well  be  considered  as  acci- 
dental and  within  the  act.  In  Matter  of  Broleski  (171  App.  Div.  050)  the 
deceased  had  chronic  heart  disease,  the  valves  of  the  heart  being  thick  and 
curled  up,  but  he  came  to  his  death  through  over-exertion,  or  from  an  electric 
shodc,  and  the  award  of  the  Oommission  was  sustained. 

In  McCahill  v.  New  York  Transportation  Co.  (201  N.  Y.  221)  the  injured 
person  died  of  delirium  tremens,  precipitated  or  hastened  by  the  accidental 
injury,  caused  by  the  defendant's  negligence,  and  it  was  held  that  the  negli- 
gence was  the  proxinutte  cause  of  the  death.  In  the  present  case  there  was 
no  perceptible  physical  injury,  but  death  resulting  from  a  strain,  as  stated, 
may  well  be  called  accidental.  The  award  of  the  Commission  should  be 
affirmed.    Award  imanimously  afiirmed. 

The  Appellate  Division,  unanimously  and  without  opinion, 
affirmed  an  award  to  the  widow  of  a  car  shop  employee  who  had 
been  struck  in  the  abdomen  by  a  piece  of  iron;  he  was  known 
before  the  accident  to  be  in  a  precarious  condition  from  valvular 
trouble  of  the  heart;  he  quit  work  after  a  day  or  two  and  died 
of  the  heart  trouble  about  nine  weeks  later;  physicians  testified 
that  he  might  have  lived  ten  to  twenty  years  had  it  not  been  for 
the  accident:  Cook  v.  N.  Y.  C.  &  H.  B.  R.  R.  Co.,  S.  D.  R,  vol. 
8,  p.  469,  Apr.  27,  1916;  179  App.  Div.  967,  Sept.  27,  1917. 

The  physicians  were  not  so  clear  and  positive  in  the  follow- 
ing case  and  the  Appellate  Division  reversed  the  award,  one 
justice  dissenting;  the  Commission  had  justified  the  award  on 
the  ground  that  the  deceased  had  been  able  to  do  his  regular 
work  up  to  the  day  of  the  accident  and  had  not  done  a  day's  work 
during  the  two  months  that  he  lived  thereafter:  S.  D.  R.,  vol.  14, 
p.  568,  Bui.,  vol.  2,  p.  202,  June  6,  1917;  the  text  of  the  court's 
opinion  is  as  follows: 

Tudixo  V.  Wabd  Bakikg  Oo.,  180  App.  Div.  302,  Nov.  28,  1917. 
Sewkll,  J.:     The  Commission  found  as  conclusions  of  fact  that  on  the 
28th  day  of  February,  1919,  while  the  deceased  was  doing  some  heavy  lifting 
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under  a  boiler,  and  in  conoequence  tha*eof,  he  receiyed  an  injury  which 
resulted  in  a  right  inguinal  hernia ;  that  after  an  examination  by  Dr.  flaher, 
a  physician  provided  by  the  insurance  carrier,  an  operation  was  performed 
by  him  on  account  of  the  hernia  about  March  19,  1016;  that  '*  The  deceased 
made  a  fair  recovery  from  said  operation,  the  wound  having  healed  by  primary 
intention,  and  the  patient  was  able  to  be  about,  although  in  a  weakened  con- 
dition," and  that  three  weeks  after  the  operation  his  condition  became  sudi 
that  he  had  to  take  to  his  bed  and  he  died  April  26,  1916. 

Hie  Commission  also  found  that  at  the  time  of  the  operation,  and  for  some 
time  prior  thereto,  the  deceased  suffered  with  chronic  myocarditis  artoio- 
Bchlerosis  which  condition  contraindicated  the  operation  and  the  anaesthetic 
administered  therewith;  that  the  operation  and  the  aiiaesthetic  so  weakened 
and  debilitated  deceased  as  to  light  up  and  hasten  his  previously  dieeaaed 
cardiac  condition  to  a  fatal  dose,  and  that  "  The  injuries  which  resulted  in 
the  death  of.  John  Tucillo  were  accidental  injuries,  and  arose  out  of  and  in 
the  course  of  his  employment." 

The  appellants  contend  that  the  facts  found  are  not  supported  by  the  evi- 
dence in  so  far  as  they  relate  to  the  cause  of  death.  It  cannot  be  denied  that 
the  proof  fails  to  support  the  theory  that  the  hernia  accelerated  or  aggravated 
the  cardiac  condition  of  the  deceased  or  that  it  was  the  direct  cause  of  his 
death.  All  the  evidence  in  the  case  negatives  that  idea.  To  my  mind  the 
evidence  also  fails  to  show  that  the  operation  or  the  anaesthesia  hastened  his 
death. 

There  was  much  testimony  given  before  the  Commission  as  to  the  condition 
of  the  deceased  before  and  after  the  operation,  but  neither  of  the  two  attend- 
ing physicians,  nor  any  one  of  the  four  other  physicians  called  by  the  insur- 
ance carrier  to  testify  as  experts,  was  willing  to  express  the  opinion  that  the 
operation  or  the  anaesthesia  was  the  cause  of  death  or  that  the  deceased  would 
not  have  died  of  myocarditis  the  time  he  did  if  the  operation  had  not  been 
performed.  On  the  other  hand,  two  of  these  testified  that  they  did  not  think 
the  operation  or  the  anaesthesia  accentuated  or  accelerated  the  disease  or 
hastened  the  death  of  the  decedent.  It  is  also  to  be  observed  that  Dr.  Lewy 
in  his  first  report  to  the  Oommission  said:  "It  is  very  difficult  to  statef 
whether  the  operation  for  the  hernia  had  debilitated  claimant  to  such  an 
extent  that  the  latent  pathological  conditions  of  the  heart  and  blood  vessels 
have  been  acutely  exacerbated  and  thereby  have  caused  premature  death;  " 
and  in  his  second  report  that "  I  am  not  able  to  consider  that  death  was  caused 
either  by  a  hernia  nor  in  consequence  of  the  operation." 

Subdivision  8  of  section  d  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67;  Laws  of  1914,  chap.  41)  provides  that  "'Death'  when  men- 
tioned as  a  basis  for  the  right  to  compensation  means  only  death  resulting 
from  such  injury."  To  establish  the  fact  that  a  death  resulted  from  an 
injury  it  is  clearly  not  sufficient  to  prove  that  the  person  received  the  injury ; 
that  an  operation  was  performed  on  account  thereof,  and  after  he  had  appar- 
ently recovered  from  the  effect  of  the  operation  and  the  anaesthesia  he  died 
from  a  disease  that  existed  before  the  injury. 

My  conclusion  is  that  the  award  appealed  from  should  be  reversed  and  the 
claim  dismissed.  All  concurred,  except  Kellogo,  P.  J.,  dissenting.  Award 
reversed  and  claim  dismissed. 
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The  Appellate  Division  a£Srmed  unanimouBly  and  without 
opinion  awards  for  heart  disease  aggravated  by  over-exertion  in 
Hackford  v.  Veeder  &  Brown,  S.  D.  R,  vol.  8,  p.  472,  Apr.  27, 
1916;  176  App.  Div.  924,  Dec.  29,  1916;  and  Oorton  v.  Eastman 
Kodak  Co.,  BuL,  voL  2,  p.  160,  Apr.  11,  1917;  181  App.  Div.  909, 
Xov.  14,  1917.  The  CJommission,  upon  advice  of  Commissioner 
Sayer,  denied  compensation  to  the  dependents  of  a  driver  who, 
having  loaded  his  wagon  with  bags  of  feed,  went  to  the  stable 
to  get  his  horse  and  was  found  dead  there;  testimony  relative  to 
the  post  mortem  condition  of  his  heart  was  unsatisfactory  and  he 
had  not  died  immediately  after  the  loading:  Scott  v.  Grant,  S.  D. 
R,  voL  14,  p.  651,  Bui.,  vol.  8,  p.  47,  Sept.  29,  1917, 

Heart  disease  aggravated  by  accident  is  distinguishable  from 
direct  traumatic  heart  injury  as  noticed  bdow,  page  237. 

(11)  Hip  disease. — The  Commission  has  denied  ccmipensation 
for  tubercular  condition  of  the  hip  joint  claimed  to  have  been 
caused  or  aggravated  by  muscular  strain  of  lifting;  De  Feo  v. 
Butterick  Co.,  Bui.,  vol  2,  p.  224,  July  5,  1917.  This  case  may 
be  compared  with  the  Malanzona  case  noticed  below,  page  240. 

(12)  Kidney  disease. —  A  driver  who  had  been  treated  for 
chronic  nephritis  fell  from  his  truck  on  a  hot  day.  He  incurred 
a  scalp  wound  and  partial  paralysis  of  his  body.  The  insurance 
carrier  claimed  that  the  disease  and  the  heat,  not  an  accidental 
stumbling,  caused  his  fall.  The  Commission  awarded  him  com- 
pensation. The  Appellate  Division  affirmed  the  award  unani- 
mously and  without  opinion:  Henderson  v.  Donovan  Co.,  Claim 
Xo.  16407,  Feb.  3,  1917;  178  App.  Div.  946,  May  17,  1917. 

(13)  Malnutrition. —  A  blow  from  a  falling  timber  or  beam 
broke  the  jaws  of  a  laborer;  the  injuries  prevented  him  from 
eating  solid  food  for  five  months ;  he  died  suddenly  in  the  night ; 
the  Appellate  Division  affirmed  an  award  to  his  widow  unani- 
mously and  without  opinion :  Judice  v.  Degnon  Contracting  Co., 
BuL,  vol.  2,  p.  149,  Apr.  24,  1917,  181  App.  Div.  909,  Xov.  14, 
1917. 

(14)  Mercurial  poisoning. —  While  mercurial  poisoning  is  an 
occupational  disease  and  as  such  not  oompensatable,  an  accident 
that  leads  to  an  undue  additional  absorption  of  mercury  is  com- 
pensatable.     The  Commission  has  so  held  in  the  case  of  an  em- 
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ployee  who  cut  his  hand  while  working  with  glass  and  wore  a 
bandage  that  constantly  got  wet  with  a  mercurial  solution :  Boslee 
V.  Ba4:he  &  Co,,  S.  D.  R,  vol.  14,  p.  607,  Bui.,  vol.  3,  p.  12,  Sept. 
5,  1917. 

(15)  Pneumonia. —  Lowered  vitality  following  injury  to  the 
chest  cavity  or  to  other  parts  of  the  body  terminated  in  death  from 
pneumonia  in  five  cases  the  awards  of  which  the  Appellate  Divi- 
sion affirmed  unanimously  and  without  opinion,  to-wit:  a  laborer 
who  strained  his  side  by  heavy  lifting  and  walked  home  through 
cold  and  snow,  Oeoppner  v.  Henning,  S.  D.  R.,  vol.  11,  p.  603,  Nov. 
20,  1916 ;  178  App.  Div.  943,  May  2,  1917 ;  an  aged  workman 
who  slipped,  fell  and  hurt  his  hand  and  arm,  infection  resulting ; 
Sturges  v.  King  Sewing  Machine  Co.,  Death  File,  No.  18933, 
May  29,  1917;  181  App.  Div.  911,  Nov.  14,  1917;  a  shoe  treer 
whose  exertion  and  bending  over  his  work  caused  a  hernia.  Coons 
V.  Endicott,  Johnson  &  Co.,  S.  D.  R,  vol.  14,  p.  565,  Bui.,  vol.  2, 
p.  203,  June  6,  1917;  181  App.  Div.  — ,  Dec.  28,  1917;  a  laborer 
\dio  cut  his  little  finger  while  washing  bottles,  infection  result- 
ing, Bodgers  v.  Borden's  Condensed  Milk  Co.,  Death  File,  No. 
27351,  July  13, 1917;  182  App.  Div.— ,  Jan.  18, 1918;  and  a  coal- 
hoist  engineer  who  sprained  his  ankle  in  a  complete  somersault  over 
a  stair  railing  while  descending  to  get  his  pay  envelope,  OraJiam 
V.  Brooklyn  Union  Oas  Co.,  Death  Case,  No.  10594,  Jan.  2,  1918  ; 
—  App.  Div.  — ,  March  15,  1918.  In  the  Sturges  case  the  infec- 
tion caused  static  pneumonia  to  develop.  In  the  Coons  case  the 
pneumonia  followed  immediately  upon  an  operation  for  the  hernia 
and  resulted  in  death  in  two  days.  Commissioner  Lyon  said: 
"  It  seems  to  be  the  consensus  of  medical  opinion  that  pneumonia 
may  and  often  does  develop  directly  from  surgical  operations. 
Apparently  the  pneumonia  germ  finds  a  freer  scope  for  its  opera- 
tion when  the  person  is  weakened  and  debilitated  from  the  shock 
of  an  operation.  Such  pneumonia  is  usually  referred  to  as  post- 
operative or  post-traumatic  pneumonia."  In  the  Graham  case  the 
insurance  carrier  claimed  that  the  employee  had  unduly  exposed 
himself  to  chill  air  while  nursing  his  ankle  at  home. 

(16)  Sarcoma. —  See  under  Ca/ncer. 

(17)  Syphilis. —  In  the  following  opinion  in  the  case  of  one 
Borgsted,  the  Appellate  Division,  speaking  through  Justice  Wood- 
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ward^  appears  to  put  a  limit  upon  compensation  for  accidental 
aggravation  of  already  existing  disease,  if  it  does  not  exclude  it 
altogether.  The  reasoning  follows  Justice  Woodward's  reasoning 
in  his  lengthier  dissenting  opinion  in  the  tuberculosis  case  of 
Van  Kueren  v.  Dwight,  Divine  &  Sons;  also  Justice  Lyon's  rea- 
soning in  the  typhoid  case  of  Banks  v.  Adams  Express  Co,  The 
texts  of  these  two  opinions  are  presented  immediately  below.  In 
the  Borgsted  opinion  the  court  says  that  "  only  resulting  disease 
or  infection  is  provided  for  by  the  law,"  emphasizes  the  words 
"  naturally  and  unavoidably ''  and  calls  attention  to  the  fact  that 
syphilis  has  "  a  tendency  toward  progression."  The  scriptural 
quotation  indicates  that  sin  should  be  a  factor  in  deciding  cases 
involving  disease.  Justices  Kellogg  and  Cochrane  dissented  from 
the  reversal  of  the  award.  The  full  text  of  the  opinion  is  as 
follows: 

BOBGSTED  V.  Shulus  Bhbao  Qo.,  180  App.  Div.  229,  Nov.  28,  1917. 

WooDWABD,  J.:  There  is  no  dispute  that  John  Henry  Borgsted  received 
injuries  while  employed  by  the  Shults  Bread  Company,  in  a  hazardous  occu- 
pation, on  the  22d  day  of  March,  1916,  but  the  question  whether  such  injuries 
resulted  in  the  permanent  disability  of  the  injured  employee  is  presented. 
The  State  Industrial  Commission  has  found  as  conclusions  of  fact  that  "  on 
said  date  while  John  Henry  Borgsted  was  working  for  his  employer  and  was 
driving  his  employer's  wagon  at  169th  street,  *  *  *  he  slipped  in  getting 
off  of  his  wagon  and  fell,  and  thereby  received  a  spiral  fracture  of  the  right 
tibia  just  above  the  ankle.  Previous  to  this  accident,  Borgsted  was  afflicted 
with  the  disease  of  syphilis.  ♦  ♦  •  The  injury  to  the  ankle  caused  a  lower- 
ing in  Borgsted's  resisting  power  and  made  him  less  able  to  resist  the  prog- 
ress of  the  disease  of  syphilis  which  manifested  itself  one  week  after  he 
returned  home  by  a  dimness  of  vision  which  has  now  become  so  severe  that 
he  is  able  now  to  perceive  only  the  difference  between  light  and  darkness.  In 
this  way  his  previous  diseased  condition  has  become  aggravated  and  there 
has  been  caused  a  complete  permanent  disability.  The  fractured  ankle  is  still 
painful  at  the  date  hereof  and  he  is  still  compelled  to  walk  on  crutches  by 
reason  of  the  condition  of  the  said  ankle.  By  reason  of  the  said  disease  the 
healing  of  the  ankle  has  been  much  prolonged.  Even  if  Borgsted  possessed 
sight  in  both  eyes,  he  could  not  use  his  right  ankle  for  the  purpose  of  getting 
about  without  the  aid  of  a  crutch  or  possibly  of  a  cane.  Considering  the  exist- 
ence of  the  disease  of  syphilis,  and  the  pre-existing  involvement  therein  of 
his  optic  nerves,  the  present  condition  of  Borgsted  Js  the  natural  result  of 
his  injury.  The  injury  to  Borgsted  is  total  permanent  disability,  as  the  loss 
of  vision  in  the  eyes  cannot  be  cured."  The  Commission  then  finds  the  amoimt 
of  wages,  and  that  the  **  injuries  to  John  Henry  Borgsted  were  accidental 
injuries,  and  arose  out  of  and  in  the  course  of  his  employment,"  and  holds  as 
a  conclunon  of  law  that  ''this  claim  comes  within  the  provisions''  of  the 
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statute,  and  awards  the  Mim  of  ten  dollara  aad  twenty-five  cents  weekly  during 
the  balance  of  his  life  for  permanent  total  disability. 

The  insuranee  carrier  appeals  from  this  award  and  urges  that  the  finding 
of  the  Commission,  that  the  claimant's  previous  diseased  condition  has  become 
aggravated  because  of  the  accident,  is  without  basis  of  f<act,  and  la  not  sup* 
'  ported  by  any  evidence,  and  we  are  referred  to  much  detailed  expert  testimony 
upon  this  proposition,  which  it  does  not  seem  to  us  important  to  consider,  for 
the  reason  that  upon  the  Commission's  own  findings  of  fact  the  conclusion  of 
law  that  this  accident  |M-oduced  a  perman^it  total  disability  does  not  follow. 
The  purpose  of  the  Workmen's  Compensation  Law  was  not  to  abrogate  the 
divine  law  that  the  "  siuA  of  the  father  shall  be  visited  upon  the  sons,  even 
to  the  third  and  fourth  generatitm,"  but  to  impose  upon  certain  designated 
industries,  or  the  product  of  such  industries  the  burdens  of  the  accidents  ojis- 
ing  out  of  such  employments.  {Ives  V.  South  Buffalo  B.  Co.,  201  N.  Y.  271, 286. ) 
The  finding  that  the  accident  occurred,  and  that  it  resulted  in  a  spiral  fracture 
of  the  right  tibia  just  above  the  ankle,  establishes  the  nature  of  the  accident, 
which  is  one  of  very  incidental  importance,  and  ought  not  to  result  in  any- 
thing more  serious  than  a  short  disability.  The  accident  occurred  on  the 
22d  of  March,  1916,  and  the  Commission  find«  that  there  was  some  pain,  and 
that  it  was  necessary  to  use  a  crutch  at  the  time  of  the  report,  which  was 
dated  April  30,  1917,  more  than  one  year  after  the  accident.  The  Commission 
flnda  that  by  reason  of  the  disease  the  healing  of  the  ankle  has  been  pro- 
longed, but  its  finding  of  fact  is  not  that  this  condition  of  the  ankle  has  pro> 
duced  the  permanent  total  disability,  but  that  such  disability  is  caused  by 
"  the  loss  of  vision  in  the  eyes,"  which  cannot  be  cured. 

The  statute  (Workmen's  Compensation  Law  [ConsoL  Laws,  chap.  67;  Laws 
of  1914,  chap.  41],  §  3,  subd.  7)  defines  "injury"  and  "personal  injury"  to 
"  mean  only  accidental  injuries  arising  out  of  and  in  the  course  of  employment 
and  such  disease  or  infection  as  may  naturally  and  unavoidably  result  there- 
from." To  constitute  an  injury  resulting  in  total  disability  by  reason  of  the 
loss  of  eyesight  it  must  be  shown,  that  the  eyesight  was  destroyed  by  the 
injury,  or  that  the  injury  produced  "such  disease  or  infection  "  as  resulted  in 
the  loss  of  the  eyesight;  the  injury  must  be  "  an  accidental  injury,"  and  "  such 
disease  or  infection  as  may  naturally  and  unavoidably  result  therefrom.**  An 
injury  whieh  does  not  naturally  and  unavoidably  produce  disease  or  infection 
cannot  be  compensated  under  the  law,  except  to  the  extent  of  the  actual 
injuries.  The  insurance  carrier  is  liable  for  the  compensation  due  for  the 
breaking  of  the  tibia,  and  it  may  be  that  it  would  be  liable  to  compensate  the 
dainuint  for  the  disability,  or  partial  disability,  arising  out  of  such  injury 
during  its  continuance,  though  this  should  be  prolonged  beyond  the  ordinary 
period  by  reason  of  the  pre-existing  syphilitic  condition  of  the  claimant,  but 
where  as  here  it  is  found  that  the  claimant  was  the  victim  of  a  disease,  which 
all  the  witnesses  agree  was  the  cause  of  the  loss  of  eyesight,  and  the  moat 
that  i»  suggested  it  that  the  disease  may  have  been  aggravated  by  tlM 
accident,  the  case  is  not  within  the  statute,  in  so  far  as  it  relates  to  the 
loss  of  eyesight.  The  disease,  which  the  Commission  finds  existed  prior 
to  the  accident,  did  not  "naturally  and  unavoidably  result"  from  the  acci- 
dent; it  was  there  with  all  the  potentiality  of  destruction  to  the  eyesight 
when  this  accident  occurred,  and  if  we  assume  that  the  disease  was  aggravated 
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by  the  accident;  tliat  it  developed  more  rapidly  than  would  othenviae  have 
been  the  caae;  still  the  diseaae  or  infection  was  not  the  result  of  the  accident, 
and  it  is  only  resulting  disease  or  infection  which  is  provided  for  by  the  law. 
The  evidence  before  the  Commission  is  undisputed  that  this  disease  had 
resulted  in  ''  an  atrophy  or  degeneration  of  the  optic  nerve/'  and  that  ''  such 
a  condition  is  in  consequence  of  a  specific  constitutional  infection  and  is  per- 
manent with  tendency  toward  progression;"  that  the  claimant  had  developed 
the  symptoms  of  locomotor  ataxia,  and  that  the  atrophy  of  the  optic  nerve 
predated  the  injury,  and  the  only  inference  from  the  testimony  is  that 
the  claimant  was  so  far  advanced  in  the  disease  that  it  was  only  a  matter 
of  a  comparatively  short  time  when  he  must  have  reached  the  results  which 
now  prevail,  though  no  accident  had  happened.  There  is  some  slight 
testimony  to  the  effect  that  the  disease  might  have  been  aggravated  or 
accelerated  by  reason  of  the  degeneration  of  the  tissues,  lessening  the 
chumant's  power  of  resistance,  but  this  does  not  tend  to  bring  the  case 
within  the  letter  or  the  spirit  of  the  statute,  for  no  one  has  ever  suggested 
that  the  results  of  '*  specific  constitutional  infection,"  which  in  tlie  present 
ease  are  conceded  to  be  congenital  syphilis,  constituted  a  legitimate  charge 
upon  the  industrial  life  of  the  State. 

We  are  clearly  of  the  opinion  that  the  facts  found  by  the  Commission, 
many  of  which  were  not  in  issue,  do  not  give  rise  to  the  conclusion  of  law 
that  this  case,  as  here  presented,  comes  within  the  statute.  That  the  claim- 
ant may  be  entitled  to  further  compensation  upon  his  claim  for  the  spiral 
fracture  of  the  right  tibia,  which  was  the  full  measure  of  his  demand  in  the 
first  instance,  may  be  conceded,  and  this  though  the  injury  may  have  been 
prolonged  in  its  results  because  of  the  degeneracy  due  to  syphilis;  but  that 
the  State  Industrial  Commission  has  no  jurisdiction  to  award  compensation 
for  a  permanent  total  disability  due  to  loss  of  eyesight,  where  such  loss  cannot 
by  any  possibility  be  traced  to  the  accident,  and  where  no  claim  for  such  loss 
of  eyesight  was  made,  is  certain. 

The  award  should  be  reversed,  and  the  matter  should  be  remitted  to  the 
>^tate  Industrial  Commission  for  such  further  action  as  the  Commission  may 
be  advised,  consistent  with  this  determination.  All  concurred,  except  Kjelloog, 
P-  J.,  and  CocHRANK,  J.;  dissenting.  Award  reversed  and  matter  remitted  to 
the  State  Industrial  Commission  for  such  further  action  as  the  Commission 
may  be  advised  consistent  with  the  opinion  herein. 

(18)  Tetarms.' — The  Appellate  Division,  one  justice  dissent- 
ing, has  affirmed  an  award  to  the  widow  of  a  driver  who  ran  a 
rusty  nail  in  hia  foot  while  collecting  dirt  from  the  streets  and 
died  in  hospital  of  tetanus:  Putifuim  v.  Murray,  S.  D.  R,  vol.  6, 
p.  355,  Dec.  6,  1915;  vol.  7,  p.  407,  Feb.  3,  1916;  174  App.  Div. 
720,  Sept.  13,  1916.  It  has  unanimously  affirmed  an  award  to 
the  widow  and  children  of  another  driver  for  injury  terminating 
fatally  in  tetanus  but  the  Court  of  Appeals  has  reversed  the  award 
on  ground  of  non-incidentalness:  Olatzl  v.  Siuvipp,  S.  D.  R., 
vol  6,  p.  397,  Dec.  29,  1915;  174  App.  Div.  901,  June  30,  1916; 
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220  N.  Y.  71,  Jan.  30,  1917.    The  texts  of  opmions  in  the  two 
cases  appear  above,  pages  115,  169. 

(19)  Tvierculosis. —  Justice  Woodward's  reasoning  of  Novem- 
ber 28,  1917,  in  the  Borgsted  case,  just  presented  above,  had  been 
preceded  by  like  reasoning  in  his  dissenting  opinion  in  Van  Keu- 
ren  v.  Dwight,  Divine  &  Sons,  July  2,  1917.  The  majority  opin- 
ion in  the  Van  Keuren  case  had  declared  his  reasoning  fallacious 
and  had  clearly  and  emphatically  sustained  an  award  for  accelera- 
tion of  existing  tuberculosis.  Justice  Scwell  had  concurred  in  Jus- 
tice Woodward's  dissent.  The  Van  Keuren  case  was  pending  in 
the  Court  of  Appeals  at  the  time  of  the  Borgsted  decision  and  has 
since  been  affirmed  by  the  higher  court  without  opinion:  222 
N.  Y.  64:8,  Jan.  22,  1918.  The  majority  and  minority  opinions 
in  the  Appellate  Division  are  as  follows: 

Van  Eieusen  v.  D wight.  Divine  &  Sons,  179  App.  Div.  609,  July  3,  1917. 

OooHSAiTE,  J.:  The  Commission  has  found  that  the  deceased  at  the  time 
of  Mb  injury  had  dormant  tuberculosis  which  was  aggravated  by  the  injury 
so  that  it  became  acute  and  caused  his  death.  These  findings  are  supported 
by  the  evidence  and  are  conclusive  on  this  court.  An  injury  under  the  statute 
is  one  "  arising  out  of  and  in  the  course  of  employment  and  such  disease  or 
infection  as  may  naturally  and  unavoidably  result  therefrom."  (Workmen's 
Compensation  Law  [Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41],  |  3, 
subd.  7.)  It  seems  to  me  that  there  is  a  fallacy  in  the  reasoning  of  the 
opinion  of  Mr.  Justice  Woodwabd,  in  assuming  that  it  must  be  shown  that 
death  resulted  from  "  such  disease  or  infection  as  may  naturally  and  unavoid- 
ably result "  from  the  injury,  and  in  ignoring  the  other  part  of  the  definition 
of  the  word  *'  injury  "  that  it  may  arise  "  out  of  and  in  the  course  of  employ- 
ment" irrespective  of  whether  or  not  any  disease  or  infection  results  there- 
from. The  claim  here  is  not  that  tuberculosis  resulted  from  the  injury  as 
would  be  inferred  from  the  opinion  of  Mr.  Justice  Woodwabd.  But  the  evi- 
dence shows  quite  clearly  and  the  Commission  has  found  that  the  disease 
existed  before  the  injury  which  accelerated  the  disease  and  shortened  life. 
The  injury  caused  a  hemorrhage  which  so  far  as  the  evidence  discloses  the 
deceased  never  experienced  before  or  after  and  there  is  medical  testimony  to 
the  effect  that  such  an  injury  would  develop  the  disease  then  existing.  If  an 
employee  has  a  disease  and  having  the  same  receives  an  injury  "  arising  out 
of  and  in  the  course  of  employment "  which  accelerates  the  disease  and  causes 
his  death,  such  death  results  from  such  injury  and  the  right  to  compensation 
is  secured  even  though  the  disease  itself  may  not  have  resulted  from  the 
injury.    The  award  should  be  afSrmed. 

All  concurred,  except  Woodward,  J.,  who  dissented  in  an  opinion  in  which 
Sewell,  J.,  concurred. 

WooDWABD,  J.   (dissenting) : 

On  the  24th  day  of  December,  1915,  George  Van  Keuren  was  employed  as  a 
cutler  by  Dwight,  Divine  &  Sons,  who  were  engaged  as  cutlery  manufacturers 
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at  EUenriUe,  N.  T.  While  the  eridenee  is  entirely  of  the  hearsay  order,  it  is 
not  disputed  that,  while  engaged  in  lifting  a  box  of  knives  weighing  some 
thirty  or  forty  pounds,  the  employee  fell  against  a  vise  located  upon  his 
workbench,  striking  his  neck  jnst  above  the  collar  bone.  Mr.  Van  Keuren 
was  taken  to  the  office  of  Dr.  IMvine,  who  appears  to  be  a  member  of  the  on- 
ployer's  firm,  where  he  was  examined,  and  a  plaster  was  placed  over  the  spot 
indiealed  as  the  point  of  injury  and  going  down  over  a  portion  of  the  chest, 
and  the  patient  was  sent  home  and  directed  to  refrain  from  walking  or  tak- 
ing any  violent  exercise.  Dr.  Divine,  who  appears  to  have  been  a  perfectly 
frank  and  conscientious  witness,  testified  that  the  point  of  contact  with  the 
vise  showed  no  abrasion,  no  discoloration  and  no  indication  of  pain  under 
pressure,  and  that  the  plaster  was  applied  as  a  reminder  to  prevent  sneezing 
or  coughing,  the  patient  having  told  her  that  he  had  had  a  hemorrhage, 
though  whether  this  hemorrhage  was  before  or  after  the  fall  does  not  appear 
from  the  eridenee.  She  testified  that  there  was  no  blood  visible  at  the  time 
of  her  examination,  though  she  makes  no  effort  to  discredit  the  patient  as  to 
his  having  had  a  hemorrhage,  and  no  one  anywhere  suggests  that  this  injury 
was  anything  more  than  a  very  incidental  bump,  producing  no  visible  signs. 
On  the  seventeenth  day  of  January,  about  three  weeks  after  the  fall,  Mr. 
Van  Keuren  returned  to  work  in  the  factory,  apparently  entirely  well  from 
the  injury  to  this  neck,  but  after  working  about  two  days  and  a  half  he  quit 
work,  complaining  of  feeling  tired,  and  from  that  time  on  he  performed  no 
work,  and  it  is  conceded  that  he  died  in  October  of  pulmonary  tuberculosis. 
The  theory  of  the  claimant,  found  by  the  State  Industrial  Commission,  is 
that  the  death  resulted  from  the  injury  received  by  Mr.  Van  Keuren  in  the 
fall,  and  the  only  question  presented  upon  this  appeal  is  whether  there  was 
any  evidence  to  support  this  finding  of  fact.  If  there  is  such  evidence  the 
fact  is  conclusively  found,  and  the  award  must  be  sustained. 

Section  2  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  07; 
Laws  of  1914,  chap.  41)  provides  that  the  ''compensation  provided  for  in  this 
chapter  shall  be  payable  for  injuries  sustained  or  death  incurred  by  em- 
ployees engaged  in  the  following  hazardous  employments,"  and  it  is  conceded 
that  the  claimant's  decedent  was  employed  in  a  hazardous  employment.  By 
subdivision  7  of  section  3  "  injury  "  and  *'  personal  injury "  are  defined  to 
mean  "  only  accidental  injuries  arising  out  of  and  in  the  course  of  employ- 
ment and  such  disease  or  infection  as  may  naturally  and  unavoidably  result 
therefrom,"  while  subdivision  8  provides  that  " '  death,'  when  mentioned  as  a 
basis  for  the  right  to  compensation  means  only  death  resulting  from  such 
injury."  The  language  of  the  statute  clearly  indicates  that  it  is  not  every 
death  following  a  slight  injury  which  is  to  become  a  charge  against  the  indus- 
try; it  is  "only  death  resulting  from  such  injury."  And  injury  is  "only 
*  *  *  such  disease  or  infection  as  may  naturally  and  unavoidably  result " 
from  such  injuries.  The  clear  intent  of  the  statute  is  that  only  where  the 
injury  results  in  *'  such  disease  or  infection  as  may  naturally  and  unavoid- 
ably result  therefrom  "  and  death  results  from  **  such  injury  "  the  compensa- 
tion becomes  payable.  To  establish  the  fact  that  a  person  has  received  an 
accidental  injury  in  a  hazardous  employment,  and  that  nearly  a  year  there- 
after the  person  so  injured  has  died  of  tuberculosis,  and  that  there  might 
have  been  some  casual  connection  between  the  injuries  and  the  death,  does 
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not  meet  the  requirements  of  the  law.  It  is  necessary  to  show  that  the  injury 
resulted  in  producing  ''such  disease  or  infection  as  may  naturally  and  un- 
avoidably result  therefrom,"  and  that  this  disease  or  infection  produced  the 
death.  It  is  a  maxim  of  the  common  law  that  "  in  law  the  immedia4;e,  and 
not  the  remote,  cause  of  any  event  is  regarded/'  or,  as  (Lord  Bacon  quaintly 
puts  it,  *'  It  were  infinite  for  the  law  to  judge  the  causes  of  causes,  and  their 
impulsions  one  of  another;  therefore,  it  c(mtenteth  itself  with  the  immediate 
cause,  and  judgeth  of  aots  by  that,  without  looking  to  any  further  degree.'' 
(Bacon's  Maxims,  reg.  I.)  But  here,  we  believe,  the  statute  fairly  construed 
permits  us  to  look  to  the  cause  of  the  cause  of  death,  and  to  determine  the 
liability,  not  from  the  immediate  injury,  but  from  the  more  remote  results 
of  such  injury. 

There  is  absolutely  no  dispute  that  the  cause  of  death  was  pulmonary  tu- 
berculosis; without  tuberculosis  there  was  no  sufficient  cause  of  death.  The 
claimant's  decedent  concededly  recovered  from  the  immediate  injury,  and 
went  back  to  his  work  within  three  weeks ;  it  was  obviously  an  injury  of  such 
slight  importance  that  it  would  have  passed  with  only  incidental  mention, 
except  for  the  fact  of  the  subsequent  death  of  the  injured  person,  and  the  lia- 
bility of  the  insurance  carriers  depends  upon  whether  the  injury  produced 
*'  such  disease  or  infection  "  as  tuberculosis,  and  whether  such  disease  or  in- 
fection was  such  as  may  "  naiturally  and  unavoidably  result "  from  the  injury. 
Mere  opinions  that  the  injury  might  have  had  some  incidental  effect  upon  a 
pre-existing  disease  does  not  meet  the  situation;  there  must  be  evidence  that 
there  were  '*  accidental  injuries  arising  out  of  and  in  the  course  of  employ- 
ment and  such  disease  or  infection  as  may  naturally  and  unavoidably  result 
therefrom,"  and  a  disease  or  infection  which  already  exists  may  not  be  said 
to  "  naturally  and  unavoidably  result "  from  an  injury  subsequently  sus- 
tained. It  may  well  be,  as  we  have  suggested  in  SulUwin  v.  Industrial  En- 
gineering Co,  (173  App.  iDiv.  65,  69),  that  with  the  aid  of  the  presumptions 
authorized  by  section  21  of  the  Workmen's  Compensation  Law  little  evidence 
is  needed  to  establish  the  right  of  the  claimant,  but  it  is  still  necessary,  we 
assume,  to  have  some  evidence  to  bring  the  case  within  the  language  and  fair 
intent  of  the  statute,  and  where  the  award  is  challenged,  it  is  the  duty  of 
this  court  to  determine  the  question  of  law  whether  the  record  affords  such 
evidence.  In  the  light  of  this  discussion,  let  us  examine  the  testimony  that  we 
-may  discover  whether  there  is  any  proof  that  the  decedent  died  as  the  result 
of  any  injury  which  produced  **  such  disease  or  infection  as  may  naturally 
and  unavoidably  result  therefrom." 

Decedent's  own  family  testified  generally  to  the  effect  that  he  had  been  in 
seeming  good  health,  and  that  he  worked  every  day  and  had  had  no  occasion 
to  employ  a  physician  or  to  refrain  from  work,  though  it  appears  that  shortly 
after  the  accident  the  decedent  changed  from  the  care  of  Dr.  Divine,  who  had 
originally  treated  him,  to  Dr.  Kapp,  and  gave  as  his  reason  therefor  that  Dr. 
Rapp  was  his  doctor.  After  this  family  testimony,  which  found  some  support 
in  that  of  the  employer's  foreman.  Dr.  Divine  was  called.  She  testified  that 
on  the  day  of  the  accident  she  was  notified  by  telephone  that  the  decedent 
had  been  injured  and  that  he  would  be  brought  to  her  office;  that  he  came 
and  complained  of  an  injury  which  he  located ;  that  he  gave  the  history  of  the 
accident;  that  ''he  told  me  he  had  slipped  and  fallen,  striking  his  neck  on 
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the  point  of  the  viae,  right  abbve  the  collar  bone,  and  complained  of  some 
pain  there;  **  that  "his  face  was  clear  and  he  seemed  fairly  strong,  but  he 
waa  pale/'  She  testified  further  that  he  gave  a  history  of  having  expec- 
torated a  little  blood,  "and  I  was  anxious  to  find  out  where  that  blood  came 
from.  I  found  no  blood  in  his  mouth,  and  there  was  no  external  bleeding 
point,  but  I  was  afraid  he  might  strain  it,  and  I  put  a  plaster  there  so  as 
not  to  cause  or  bring  on  a  hemorrhage."  She  definitely  located  the  point  of 
the  injury  as  **  about  an  inch  over  the  medial  line  and  two-thirds  of  an  inch 
above  the  clavicle;  "  that  there  was  no  laceration,  no  discoloration,  and  that 
the  most  serious  symptoms  she  discovered  wim  the  alleged  spitting  of  blood; 
that  there  was  nothing  apparent  in  the  injury  which  would  have  prevented 
him  from  working,  but  that  she  had  advised  him  to  go  home  and  to  refrain 
from  working  or  walking  until  she  could  be  sure  that  there  would  be  no  fur- 
ther hemorrhage.  This  witness  further  testified  to  her  watching  the  develop- 
ment* in  this  case,  of  discovering  a  sub-normal  temperature  in  the  morning 
and  «n  elevated  temperature  in  the  afternoon,  and  that  she  finally  reached  the 
conclusion  that  the  patient  was  suffering  from  tuberculosis;  that  he  was  in  an 
advanced  stage  of  the  disease,  and  that  she  found  these  abnormal  conditions 
immediately  after  the  accident;  the  same  night.  She  was  asked:  "  If  he 
received  a  blow  on  the  collar  bone,  as  he  gave  you  a  history  at  that  time, 
would  that  affect  his  lungs  in  any  way;  such  a  blow  as  he  gave  you  a  history 
of  and  the  injury  you  saw  at  that  time,  would  you  think  that  could  affect  the 
lungs?"  She  answered,  "  I  don't  see  how  it  could,"  and  while  frankly  admit- 
ting thai  she  did  not  think  him  weak  enough  to  have  fallen  by  reason  of  the 
tubercular  condition,  she  held  to  the  opinion  that  the  injuries  described  to 
her,  and  which  she  found  in  her  examination,  had  nothing  to  do  with  the 
death  of  her  patient  mcMitha  later.  Xo  evidence  can  be /found  in  her  testi- 
mony which  gives  any  support  to  the  theory  that  this  injury  had  anything  to 
do  with  producing  the  tubercular  condition  which  she  says  she  discovered 
immediately  on  taking  charge  of  the  case,  and  which  her  further  experience 
in  the  caae  justified.  She  admitted  that  she  knew  nothing  of  the  decedent 
prior  to  the  accident,  and  that  "from  what  I  guess  at  from  the  history  of 
the  case,  and  my  examination;  that  is  everything  I  know." 

The  next  witness  examined  was  Dr.  Wicklow,  who  testified  that  he  saw 
the  decedent  between  the  twentieth  and  twenty-seventh  days  of  January; 
that  decedent  was  sent  to  his  office  by  Dr.  Rapp,  who  then  had  charge  of  the 
ease,  for  the  purpose  of  having  his  diagnosis  confirmed,  and  that  he  did  not 
hesitate  to  pronounce  the  case  to  be  tuberculosis;  that  be  found  it  in  an 
advanced  stage.  Various  hypothetical  questions  were  asked  of  this  witness, 
in  which  it  was  assumed  that  the  injury  produced  the  hemorrhage,  and  finally 
resulted  in  his  answering:  "Assuming  the  hemorrhage  was  the  result  of  the 
blow,  I  cannot  help  but  think  that  it  might  have  "  had  something  to  do  with 
the  condition  which  he  found  in  January  following  the  accident.  But  he 
likewise  answered  the  question,  "  From  th^  condition  of  the  man,  as  you  saw 
him  in  January,  isn't  it  very  probable  that  he  might  have  had  a  hemorrhage 
without  any  blow?"  by  saying:  "€ure,  possibly."  fie  had  already  testified 
that  the  hemorrhage  could  come  on  without  a  blow,  and  that  if  decedent  had 
a  hemorrhage  without  a  blow,  that  that  would  sggravate  the  condition,  fie 
had  also  expressed  the  opinion  that  the  decedent  had  tuberculosis  at  the  time 
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of  the  alleged  injury.  He  was  asked:  *'  From  the  condition  you  found  him 
in  January,  1916,  do  you  believe  that  a  slight  blow  above  the  clavicle  could 
have  rendered  and  put  the  right  lung  in  the  condition  you  found  him  in?  " 
and  he  answered:  '*Kot  without  having  tuberculosis  prior  to  the  accident/' 
It  appears  conclusively  that  there  was  no  evidence  from  this  witness  that 
tuberculosis  was  "such  disease  or  infection  as  may  naturally  and  unavoid- 
ably result "  from  the  injury  complained  of ;  there  was  no  evidence  that  the 
hemorrhage  was  the  result  of  the  injury;  for  all  that  appears  he  may  have 
had  a  hemorrhage  and  fallen,  and  this  witness  testified  that  the  hemorrhage 
might  come  on  frccn  the  tuberculosis  becoming  acute. 

il>r.  H.  Van  Hoevenberg,  the  next  witness,  who  had  merely  been  called  on 
the  day  of  the  trial,  and  who  listened  to  some  of  the  testimony  and  formed 
his  opinions  from  such  testimony,  testified.  'He  was  asked:  "Assuming  a 
man  twenty-six  years  of  age  who  was  found  leaning  over  his  work  bench  on 
December  24,  head  down  on  his  chest,  and  when  the  fellow  employees  got  to 
him  he  advised  them  that  he  had  slipped  on  the  floor  and  struck  against  a 
vdse ;  that  he  was  spitting  blood ;  that  he  was  taken  to  the  office  of  Dr.  Divine 
who  loosened  his  shirt  and  that  Van  Keuren  indicated  to  her  the  site  of 
injury  was  two-thirds  of  an  inch  above  the  clavicle ;  she  examined  that,  find- 
ing no  lacerations,  or  bruises,  or  discoloration;  that  she  put  a  plaster  on  it, 
sent  him  home;  that  he  returned  to  work  January  17,  and  woriced  two  and 
one-half  days  and  left,  went  back  home  and  gradually  got  weaker  so  that  in 
February  he  was  confined  to  the  house,  and  was  so  confined  until  October  7th 
when  he  died  of  tuberculosis;  that  bis  ailment  was  diagnosed  some  time 
before  February  as  tuberculosis;  that  it  was  in  rather  an  advanced  stage; 
that  he  had  a  brother  die  of  R  at  the  age  of  eighteen ;  in  your  opinion  would 
such  a  blow  as  he  indicated  have  caused  or  contributed  to,  of  itself,  the 
tubercular  condition  which  resulted  in  his  death  in  October?''  He  answered: 
''You  mean  as  a  cause  of  the  tubercular  condition?"  The  question  was 
restated:  "As  a  cause  directly  or  indirectly  to  his  tubercular  condition 
which  resulted  in  his  death;  the  blow  itself  which,  as  the  doctor  testified, 
left  no  laceration,  bruise  or  discoloration?"  He  answered:  "As  tuberculosis 
is  caused  by  a  germ,  I  do  not  see  how  it  is  possible  that  any  blow  would 
cause  tuberculosis."  Asked,  "Wouldn't  a  blow  make  tuberculosis  flare  up, 
or  make  it  exciting?"  The  witness  answered:  "It  is  possible  if  the  man 
was  in  an  advanced  stage,  but  the  gentleman  asks  me  whether  it  would  be  a 
cause."  Counsel  then  stated :  "  I  incorporated  in  my  question  the  blow,  as 
he  stated  it  was  two-thirds  of  an  inch  above  the  clavicle  and  still  there  was 
no  evidence  of  an  injury  there.  He  had  a  hemorrhage.  Would  that  blow, 
if  there  was  a  blow;  it  must  have  been  slight  or  it  would  have  caused  some 
evidence  there;  with  such  a  history  as  that,  do  you  think  that  such  a  blow 
would  have  contributed  to  his  death  or  hastened  it?"  He  answered:  " Under 
certain  conditions,  if  the  lung  were  in  an  advanced  stage  of  tuberculosis,  a 
blow  might  cause  a  hemorrhage  which  would  possibly  hasten  the  action  of 
the  tuberculosis."  "Q.  Would  such  a  blow  as  this,  two-thirds  of  an  inch 
abov«  the  clavicle,  a  blow  which  didn't  leave  any  marks,  would  that  hasten 
it?  A.  It  doesnt  seem  to  me  as  though  it  would.  Q.  You  have  listened  to 
the  testimony  and  know  the  history  of  the  case.  In  your  opinion,  did  that 
man  have  the  hemorrhage  before  the  fall  or  after  the  fall?  .A.  I  think  it  is 
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possible  he  had  it  when  he  felL  He  might  have  had  the  hemorrhage  which 
caused  him  to  feel  weak.  Q.  Isn't  that  your  opinion  from  the  history  of  the 
case?  A.  As  I  gather  it,  from  the  condition  the  lungs  were  in,  I  think  that 
might  have  been  the  cause  ai  hia  fall.''  The  witneM  went  to  the  extent  of 
saying  that  the  hemorrhage  might  come  on  thus  suddenly;  that  there  always 
had  to  be  a  first  time  for  a  hemorrhage,  and  that  while  the  man  might 
appear  normal  and  go  to  his  work,  he  would  not  be  in  good  condition  with 
his  lungs  in  the  condttioa  in  which  they  were  found  at  the  time  of  and 
immediately  subsequent  to  the  injury.  Here  the  testimony  clearly  negatives 
the  proposition  which  it  i«  necessary  to  establish;  this  witness  testified  posi- 
tively that  a  blow  could  not  produce  tuberculosis;  that  it  was  a  germ  disease 
and  could  not  be  produced  dn  any  other  way. 

The  next  witness,  Dr.  Rapp,  who  attended  the  decedent  after  Dr.  Divine, 
was  asked  the  same  hypothetical  qvestion  in  substance  as  had  been  pro* 
pounded  to  the  other  expert  witnesses,  and  his  reply  was  that  he  thought 
the  blow  would  have  some  connection  with  the  subsequent  condition;  that  it 
would  "  aggravate  any  existing  tubercular  lesion."  Aftked  further,  "  Might 
it  not  induce  an  acute  tuberculosis?**  He  answered,  "Yes,  sir."  This  wit- 
ness, the  village  health  officer,  produced  a  copy  of  his  report  to  the  State 
Health  Department,  containing  no  new  information,  testified  that  he  found 
no  injury  to  his  patient  and  that  he  treated  him  for  pulmonary  tuberculosis, 
and  that  the  case  was  in  "  a  moderately  advanced  stage  "  when  it  came  to 
him,  in  January  following  the  accident  on  the  twenty-fourth  of  December. 

This  is  all  the  evidence  in  the  ease  tending  to  show  that  the  decedent  came 
to  his  death  by  means  of  this  trifling  injury.  The  uncontradicted  evidence 
is  that  death  resulted  from  pulmonary  tuberculosis,  and  that  this  specific 
and  well-defined  disease  could  not  be  produced  by  a  blow  such  as  was 
described  by  the  decedent  himself.  There  was  not  a  suggestion  in  the  evi- 
dence that  this  disease  "  may  naturally  and  unavoidably  result "  from  the 
injury  alleged,  and  without  such  evidence  it  is  impossible  to  establish  that 
death  resulted  from  such  injury,  as  no  one  pretends  that  the  decedent  was 
killed  by  the  accident.  It  was  only  upon  the  theory  that  the  injury,  trifling 
in  itself,  produced  the  tuberculosis  that  there  could  be  any  pretense  of 
justification  for  this  award,  and,  as  we  have  seen,  no  one  has  attempted  to 
say  that  this  injury  could  by  any  possibility  produce  the  disease;  much  less 
to  say  that  it  might  "  naturally  and  unavoidably  result  therefrom."  No  one 
testifies  positively  even  that  it  might  **  naturally  and  unavoidably  result " 
in  any  serious  harm  to  the  patient,  unless  he  was  in  such  an  advanced  stage 
of  tuberculosis  as  to  nrake  any  disturbance  of  his  daily  life  of  importance; 
all  the  opinions  are  based  upon  the  proposition  that  the  decedent  was  well 
advanced  in  the  disease  before  the  accident  happened,  and  not  one  of  them 
pretends  to  say  that  he  can  determine  with  reasonable  certainty  that  the 
injury  had  anything  whatever  to  do  with  the  conditions  producing  the  death, 
while  there  is  positive  and  uncontradicted  testimony  that  the  disease  could 
not  have  been  produced  by  the  accident.  There  was,  therefore,  no  warrant 
in  law  for  the  claims  presented,  and  the  awards  may  not  stand. 

The  awards  appealed  from  should  be  reversed,  and  the  claims  dismissed. 
Skwixl,  J.,  concurred.    Award  affirmed. 
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Besides  the  Van  Keuren  affirmation,  the  Appellate  Division, 
unanimously  and  without  opinion,  has  affirmed  awards  for  death 
from  accelerated  tuberculosis,  more  or  less  lingering,  in  the  fol- 
lowing cases :  a  back  tender  on  a  paper  machine  whose  hand  had 
been  caught  between  its  rolls  and  whose  vitality  had  been  reduced 
by  successive  operations,  Champine  v.  DeOrasse  Paper  Co.,  Death 
File,  No.  2581,  Nov.  18, 1916 ;  181  App.  Div.  909,  Nov.  14, 1917 ;  a 
moulder,  struck  on  the  chest  by  a  falling  piece  of  iron,  Friday  v. 
Oalusha  Stove  Co.,  Death  File,  No.  18739,  Feb.  28, 1917 ;  181  App. 
Div.  — ,  Dec.  28, 1917 ;  a  workman  overcome  by  coal  gas  and  steam, 
O'Dell  V.  Adirondack  Electric  Power  Corp.,  Death  File,  No. 
12192,  April  27,  1«117;  181  App  Div.  910,  Nov.  14,  1917*;  and 
an  iron  coremaker  struck  in  the  chest  by  a  corebox,  Callow  v.  Otis 
Elevator  Co.,  Death  Case,  No.  7376,  Oct.  4, 1917 ;  —  App.  Div.  — , 
March  6,  1918.  It  has  remitted  for  further  findings  the  tubercu- 
losis case  of  a  truck  driver  bruised  all  over  in  a  runaway  and 
kicked  in  the  stomach  by  a  horse,  Casey  v.  Borden's  Condensed 
Milk  Co.,  BuL,  vol.  3,  p.  6,  Aug.  13,  1917;  182  App.  Div.  — , 
Jan.  18,  1918;  argued  a  second  time  in  Appellate  Division, 
May  8,  1918. 

The  following  commission  findings  awarding  compensation  for 
accelerated  tuberculosis  are  worthy  of  study:  an  employee  struck 
in  the  chest  by  a  bursting  grindstone,  Backman  v.  D wight.  Divine  £ 
Sons,  S.  D.  R.,  vol.  9,  p.  322,  June  14, 1916 ;  a  longshoreman  whose 
legs  had  been  jammed  by  a  truck  load  of  ore,  Nelson  v.  Compagnie 
Oenerale  Transailantique,  S.  D.  R.,  vol.  11,  p.  619,  Bui.,  vol.  2, 
p.  44,  Nov.  2«2,  1916;  and  an  elevator  erector  who  strained  his 
side  while  handling  a  heavy  car  platform,  Fegan  v.  Republic  Ele- 
vator &  Machine  Co.,  S.  D.  R.,  vol.  12,  p.  571,  Feb.  7,  1917. 

The  Commission,  for  failure  of  evidence,  denied  an  award  to  an 
employee  who  claimed  that  a  tubercular  condition  of  his  hip  joint 
was  due  to  an  accident:  De  Feo  v.  BvJtterick  Co.,  Bui.,  vol.  2, 
p.  224,  July  5,  1917. 

(20)  Typhoid. —  An  employee  fell  from  a  wagon,  his  head 
striking  upon  the  pavement.  He  died  of  virulent  typhoid  fever 
twelve  days  later.  Testimony  of  a  medical  expert  connecting  the 
disease  and  the  accident  is  reproduced  in  S.  D.  R.,  vol.  7,  p.  473. 
The  Appellate  Division  and  the  Court  of  Appeals  affirmed  the 

•Affirmed  by  Court  of  Appeals,  223  N.  Y.  Rep.  — ,  May  14^1918. 
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award  without  opinion:  176  App.  Div.  916,  Dec.  29,  1916;  221 
K  Y.  Rep.  606,  July  11,  1917.  Justice  Lyon  dissented  from  the 
Appellate  Division's  decision  in  a  memorandum  which  is  of  in- 
terest because  of  its  similarities  to  Justice  Woodward's  later 
opinions  in  the  Van  £euren  and  Borgsted  cases,  the  texts  of 
which  appear  above  under  the  titles  *'  Tuberculosis  "  and  "  Sy- 
philis."    The  memorandum  is  as  follows: 

Banks  v.  Adams  Exfbbss  Co.,  17d  App.  Div.  916,  Dec.  29,  1916. 

Ltok^  J.  (dissenting) :  On  August  6,  1916,  Harry  iBanks,  the  deceased, 
was  employed  as  a  helper  upon  one  of  the  delivery  wagons  of  the  Adams 
Express  Company.  While  engaged  in  his  work  about  half-past  four  o'clock 
in  the  afternoon  he  fell  from  the  wagon,  striking  the  side  of  his  head  upon 
a  car  track,  receiving  a  cut  which  bled  for  about  half  an  hour.  He  was  dazed 
and  unable  to  work  the  balance  of  the  day,  although  he  rode  about  on  the 
wagon  until  he  went  to  the  stable  about  six  p.  li.  The  next  day  he  worked 
from  seven  a.  m.  to  five  P.  li.,  and  was  not  thereafter  able  to  work  and 
remained  at  his  home.  On  August  twelfth  a  physician  was  called.  On  August 
sixteenth  he  was,  taken  to  the  hospital,  where  he  died  August  18,  1915.  The 
Commission  found  that  at  the  time  of  the  accident  he  was  suffering  from 
typhoid  fever  in  the  incubaition  atage,  which  became  aggravated  by  the  severe 
injury  to  his  head  through  the  consequent  lowering  of  his  resisting  power,  and 
that  such  disease  thus  aggravated  caused  his  death.  The  claimant,  who  is 
the  father  of  the  deceased,  filed  a  claim  for  compensation  as  a  dependent.  An 
award  to  the  father  was  denied,  but  was  made  in  favor  of  the  three  half- 
brothers  and  a  half-sister  of  deceased  as  dependents.  From  this  award  the 
employer  appeals.  Unquestionably,  the  injuries  sustained  by  the  deceased 
were  accidental  and  arose  out  of  and  in  the  course  of  his  employment,  and 
the  sole  question  presented  by  this  appeal  is:  Waa  the  death  of  Harry  Banks 
the  result  of  the  accident  whicl^  he  sustained  T  The  Workmen's  Compen8ai;ion 
Law  defines  the  terms  ''injury"  and  "deaAh"  as  follows:  "'Injury'  and 
'personal  injury'  mean  only  accidental  injuries  arising  out  of  and  in  the 
course  of  employment  and  such  disease  or  infection  as  may  naturally  and 
unavoidably  result  therefrom."  (f  3,  subd.  7.)*  "'Death'  when  mentioned 
as  a  basis  for  the  right  to  compensation  means  only  death  resulting  from 
such  injury."  (Id.  S.)*  Tlie  Gommissicm  having  foimd,  that  Harry  Banks 
at  the  time  of  the  accident  waa  suffering  from  typhoid  fever  in  the  incubation 
stiige,  which  became  aggravated  by  the  injury  to  his  head  and  that  said  dis- 
ease, thus  aggravated,  caused  his  death,  it  cannot  be  said  that  the  fever  which 
caused  his  death  was  a  disease  or  infection  which  naturally  and  unavoidably 
resulted  from  the  accident.  The  Commission  did  not  find  that  the  injuries 
which  deceased  sustained  by  the  fall  resulted!  in  his  death,  but,  justified  by 
medical  testimony,  found  that  such  injuries  aggravated  the  typhoid  fever 
through  the  c(»isequent  lowering  of  his  resisting  power.  In  Dwnham  v.  Cl^iAre 
(4  W.  C.  0.  [Minton-Senhouse  2d  ed.]  102),  a  case  where  a  workman  sus- 
tained an  accident  and  in  a  short  time  erysipelas  supervened  from  which  he 
died,  the  County  Court  judge  denied  compensation  upon  the  ground  that  death 

•See  Consol.  Laws,  chap.  67  (Laws  of  1914,  chap.  41),  §  3,  subds.  7r8.T^IBfip^ 
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was  not  the  natural  or  probable  consequence  of  the  accident.  Upon  appeal  the 
Court  of  Appeals  held  that  the  county  judge  had  misdirected  himself  and 
remitted  the  case  for  rehearing,  saying:  "  It  is  a  question  of  fact  whether  the 
death  did  result  from  the  injury  caused  by  the  aoddent.  *  •  *  THe  only 
material  question  is  whether  there  has  been  any  break  in  the  chain  of  causa- 
tion^ whether  any  new  act  has  intervened  between  the  injury  by  accident  and 
the  subsequent  death  *  *  *.  Although  death  might  not  be  a  natural  and 
probable  consequence  of  the  accident,  yet  it  might  be  caused  by  the  accident 
without  any  new  act  intervening  to  break  the  chain  of  causation."  The 
medical  expert  of  the,  Commission  stated  that  the  severity  of  the  head  injury 
did  not  depend  upon  the  consequent  loss  of  blood,  for  an  external  wound  of 
the  scalp  might  bleed  more  extensively  than  would  be  found  in  a  fracture 
of  the  skull  without  an  external  wound.  I  do  not  think  the  case  is  wifhin 
the  statute  making  death  from  disease  compensatable  only  when  the  disease 
naturally  and  unavoidably  results  from  such  injury.  The  award  should  be 
reversed  and  the  matter  remitted  to  the  Commission  for  a  finding  as  to  whether 
I  the  injury  caused  the  death. 

(21)  Uterine  disease. —  A  factory  hand  asked  a  strong  and  ap- 
parently healthy  girl  employee  to  help  him  lift  a  heavy  beam  of 
yam.  The  abdominal  strain  of  the  lifting  inflamed  diseased  ad- 
nexa.  She  died  following  an  operation.  The  Appellate  Division 
affitmed  an  award  to  her  parents  unanimously  and  without 
opinion:  Owens  v.  N.  Y.  Mills  Corp.,  S.  D.  R.,  vol.  9,  p.  367, 
July  19,  1916 ;  178  App.  Div.  942,  May  2,  1917. 

L.  Internal  injuries, —  Difficulties  of  evidence  characterize  in- 
visible injuries  to  internal  organs  of  the  body,  as  well  as  the  rela- 
tion of  accident  to  disease.  Strain  is  the  most  common  cause  of 
such  injuries.  Organs  weak  or  malformed,  though  not  diseased, 
give  way  under  great  physical  exertion.  External  bruising  may 
be  accompanied  by  internal  injuries  where  the  employee  is  hurt 
by  a  blow  or  a  fall.  In  Fowler  v.  Bisedorph  Bottling  Co.,  the  text 
of  which  follows  below,  the  court  holds  that  injury  need  not 
"  present  a  visible  or  external  sign." 

1.  Brain. — Strain  may  cause  blood  vessels  of  the  brain  to  burst; 
blows  upon  the  head  from  falling  or  from  other  accident  naay 
cause  blood  clots.  Heavy  lifting  brought  on  a  stroke  of  apoplexy, 
which  was  declared  by  the  Appellate  Division  to  be  compensatable 
in  the  following  case: 

:  :  Fowler  v.  Risedobph  BorrLTNG  Co.,  175  App.  Div.  224,  Xov.  15,  1916. 

Lton,  J.:  The  question  involved  up<»i  this  appeal  is  the  right  to  com- 
pensation of  an  employee  suffering  from  the  result  of  a  cerebral  hemorrhage 
induced   by   over-exertion   while    engaged   in    an   occupation   designated   as 
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haxardooB  by  the  Workmen's  Compensation  Law  (Oonsol.  Laws,  chap.  67; 
Laws  of  1913,  chap.  S16;  re-enacted  by  Laws  of  1914,  chap.  41,  as  amd.  by 
Laws  of  1914,  chap.  919). 

The  State  Industrial  Commission  has  found  as  concluMons  of  fact  that  in 
November,  1914,  the  claimant  was  employed  as  a  bottler  by  the  RisedorjA 
Bottling  Company,  which  was  engaged  in  the  manufacture  of  mineral  waters 
at  Kxnderhook,  N.  V.;  that  while  claimant  "  was  working  for  his  employer  at 
his  employer's  plant,  and  was  assisting  another  employee  in  Hfting  a  barrel 
weighing  about  290  lbs.  for  the  purpose  of  tiering  for  storage  in  the  cooler, 
he  was  seized  with  a  stroke  of  apoplexy  by  reason  of  the  strain  occasioned 
liy  the  lifting  of  tlie  heavy  barrel.  By  reason  of  this  apoplexy,  that  portion 
of  the  brain  in  which  the  apoplexy  was  seated  became  degenerated,  and  while 
Fowler  gradually  recovered  from  the  motor  paralysis  of  the  left  side  which 
immediately  followed  the  apojdexy,  there  remained  a  deterioration  of  his 
mental  faculties  due  to  the  above-mentioned  degeneration,  by  reason  of  which 
apoplexy  and  degeneration  Fowler  was  disabled  from  working  from  the  date 
of  the  accident  to  the  date  hereof,  and  is  still  disabled.  •  *  *  The*  injuries 
to  Clinton  D.  Fowler  were  accidental  injuries,  and  arose  out  of  and  in  the 
course  of  his  employment.  *  *  *  This  claim  comes  within  the  provisions 
of  diapter  67  of  the  Consolidated  Laws." 

There  was  much  testimony  given  before  the  Commission  by  medical  experts 
as  to  the  cause  of  claimant's  enfeebled  condition.  The  experts  called  by  the 
insurance  carrier  ascribed  it  to  cerebral  thrombosis,  resulting  from  arterial 
sclerosis.  The  experts  called  by  the  claimant  supported  the  theory  that  such 
condition  resulted  from  embolism,  and  one  of  them  testified  that  he  found  no 
evidence  of  arterial  sclerosis.  However,  it  is  not  for  us  to  determine  which 
theory  seems  to  be  better  supported  by  the  facts.  The  Commission  has  done 
that,  and  its  decision,  which  finds  justification  in  the  evidence,  is  binding 
upon  us. 

As  the  appeUants'  counsel  state  in  their  brief  the  case  must  be  viewed  as 
one  of  cerebral  hemorrhage.  So  considered,  I  think,  the  award  made  by  the 
Commission  was  fully  warranted.  The  Workmen's  Compensation  Law  does 
not  require  that  the  nature  of  the  injury  shall  be  such  as  to  present  a  visible 
or  external  sign.  The  act  simply  says  (12):  ''Compensation  provided  for 
in  this  chapter  shall  be  payable  fot  injuries  sustained  or  death  incurred  by 
employees  engaged  in  the  following  hazardous  employments."  It  may  well 
be  doubted  whether  the  beneficent  purposes  of  the  law,  which  have  repeatedly 
been  the  subject  of  consideration  by  borth  the  Court  of  Appeals  and  this 
court,  would  be  fully  subserved  if  its  application  were  limited  to  accidents 
of  which  there  appeared  an  external  or  visible  sign.  No  good  reason  for  such 
limitation  ds  apparent.  Certainly  the  statute  has  not  seen  fit  to  prescribe 
it,  and  it  is  not  for  this  court  to  write  it  into  the  law. 

Appellant's  main  contenti<m  is  that  claimant's  condition  was  the  natural 
progress  <and  result  of  disease,  and  not  of  accidental  personal  injury  arising 
out  of  his  employment.  This  contention  was  disposed  of  by  the  decision  of 
the  State  Industrial  Commission  made  upon  conflicting  testimony  mainly  of 
medical  experts.  That  the  cerebral  hemorrhage,  if  resulting  from*  strain  in 
lifting  while  the  claimant  was  engaged  in  his  usual  employment,  constituted 
an  aceidental  injury  within  the  meaning  of  the  Workmen's  Compensation 
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Law  is  denied  by  the  appellantB  who,  in  their  carefully  prepared  brief,  cite 
many  cases  in  support  of  their  contention.  These  cases  in  effect  hold  that 
where  the  death  of  the  employee  occurs  from  heart  failure  or  from  inherent 
internal  weakness  or  diseaee  while  the  employee  is  doing  his  ordinary  work 
in  the  ordinary  way  and  not  as  the  result  of  sudden  or  extra  exertion,  his 
death  cannot  be  said  to  be  accidental.  In  one  of  the  cases  cited  (Barnabas 
V.  Bersham.  OolUery  Co.,  103  L.  T.  [N.  &]  613)  it  was  held  that  a  stroke  of 
apoplexy  which  may  or  may  not  have  been  brought  on  by  a  strain  or  oyer- 
exertion,  is  not  an  injury  suffered  by  accident  where  there  is  no  evidence  that 
the  work  subjected  the  workman  to  any  serious  strain. 

In  the  case  at  bar  there  was  testimony  that  the  claimant,  who  was  fifty-two 
years  old,  and  for  twenty-two  years  had  been  in  the  service  of  the  defendant 
employer,  had  always  been  in  good  health,  and  in  fact  had  never  up  to  the 
time  of  sustaining  the  apoplectic  stroke  been  ^attended  by  a  physician.  Of 
the  occurrence  itself  the  claimant  testifies  that  while  raising  the  barrel  he 
felt  a  sensation,  "I  had  a  dizzy  head.  It  came  on  me  suddenly.**  His 
brother,  ^ho  was  assisting  claimant  in  raising  the  barrel,  testified  that  he 
saw  the  claimant  put  his  hand  to  his  head  and  leave  the  cooler;  that  he 
stood  outside  holding  his  head  and  rubbing  it;  that  the  brother  asked  the 
claimant  if  he  had  a  pain  or  headache,  to  which  the  claimant  answered: 
*'  I  have  a  terrible  pain,  never  had  anything  like  it  before;  "  that  the  claimant 
th^i  sat  down  upon  a  box,  but  when  he  tried  to  get  up,  slipped  and  sank 
down  upon  the  floor.  The  evidence  was  that  the  barrels  were  usually  piled 
only  two  tiers  high,  and  that  the  claimant  was  at  the  time  of  the  occurrence 
assisting  in  doing  the  unusual  work  of  piling  this  barrel  three  tiers  high. 
Claimant's  attending  physician  testified  that  the  injury  was  "rupture  of 
cerebral  artery  on  right  side  producing  clot  of  blood  on  brain  and  causing 
complete  paralysis  on  left  side,"  and  that  the  disability  was  likely  to  exist 
permanently. 

The  Workmen's  Compensation  Law  ({§3,  10)  requires  that  the  injury,  in 
order  to  entitle  the  claimant  to  compensation,  must  have  been  an  accidental 
injury  arising  out  of  and  in  the  course  of  employment.  An  "  accident "  has 
been  most  oonunonly  defined  as  "an  unlooked  for  mishap  or  an  untoward 
event  which  is  not  expected  nor  designed."  (Connor  Workmen's  Compensa- 
tion, 8,  9.)  "Accidental"  has  been  defined  by  the  United  States  Supreme 
Court  as  "  happening  by  chance ;  unexpectedly  taking  place ;  not  according 
to  the  usual  course  of  things;  or  not  as  expected."  (Mutual  Aooideni  Assn. 
V.  Baart/,  131  U.  S.  100,  121;  Matter  of  Moore  v.  Lehigh  Valtey  R.  R.  Co., 
leOApp.  Div.  177,  181.) 

The  following  English  cases  support  the  decision  of  the  State  Industrial 
Commission  in  this  case.  As  the  British  Workmen's  Compmsation  Act  of 
1906  (6  Edw.  VII,  chap.  68),  which  to  a  large  extent  formed  the  basis  of  our 
statute,  provides  (f  1)  for  compensation  for  personal  injury  to  a  workman 
caused  by  accident  arising  out  of  and  in  the  course  of  the  employment,  the 
English  decisions  are  entitled  to  careful  consideration  in  arriving  at  a  proper 
construction  of  our  Workmen's  Compensation  {Law.  (Matter  of  DeFUippie 
V.  FdUcenherg,  170  App.  IMv.  153.) 

In  the  case  of  Fenton  v.  J.  Thorley  d  Co.  (5  W.  C.  C.  1;  19  T.  L.  K.  684, 
House  of  Lords)    it  was  held  that  a  physiological  injury  caused  by   an 
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unlooked-for  mishap  or  an  untoward  event  which  is  not  expected  or  deaignad 
is  an  injury  by  accident.  In  this  caae  the  claimant  and  a  feUow-workman 
aet  to  work  to  moTe  a  wheel  of  a  machine  which  the  qlaimant  was  operating. 
Suddenly  the  claimant  felt  something  which  he  described  as  a  "tear"  in 
his  "  inside,*'  and  it  was  found  thai  he  was  ruptured.  In  deciding  this  case 
Lord  Kacnajqrten  said:  **  If  a  man,  in  lifting  a  weight  or  trying  to  move 
something  not  easily  moved,  were  to  strain  a  muscle,  or  rick  his  bade,  or 
rupture  himself,  the  mishap  in  ordinary  parlance  would  be  described  as  an 
accident.  Anybody  would  say  that  the  man  had  met  with  an  accident  in 
lifting  a  weight,  or  trying  to  move  something  too  heavy  for  him.  •  •  • 
A  man  injures  himself  suddenly  and  unexpectedly  by  throwing  all  his  nught 
and  all  his  strength  and  all  his  energy  into  his  work  by  doing  his  very  best 
and  utmost  for  his  employer,  not  sparing  himself  or  taking  thought  of  what 
may  come  upon  him,  and  then  he  is  to  be  told  that  his  case  is  outside  the 
Act  because  he  exerted  himself  deliberately,  and  there  was  an  entire  lack  of 
the  fortuitous  element.    I  cannot  think  that  tbds  is  right." 

In  the  case  of  Clover,  Clayton  d  Co.  v.  Bughea  (3  ii.  W.  C.  O.  276)  a 
workman  suffering  from  an  advanced  aneurism  of  the  aorta  was  doing  his 
work  in  the  ordinary  way  by  tightening  a  nut  with  a  spanner.  This  ordinary 
strain  caused  a  rupture  of  the  aneurism,  resulting  in  death.  The  House  of 
Lords  held  that  there  was  evidence  upon  which  the  county  judge  was  justified 
ih  making  the  award.  In  his  opinion  Lord  Lobebubn  said:  "No  doubt  the 
ordinary  accident  is  associated  with  something  external  *  *  *.  I  think 
it  may  also  be  something  going  wrong  within  the  human  frame  itself,  such 
as  the  straining  of  a  muscle  or  the  breaking  of  a  blood  vesseL  If  that 
occurred  when  he  was  lifting  a  weight  it  would  be  properly  described  as  an 
accident  •  *  •.  The  man  'broke  a  part  of  his  body'  to  borrow  Lord 
BoBBBTSOif's  expression  in  BrinionM  v.  Titrvey."* 

In  the  caae  of  MoArtOe  Y.  Btoanaea  Barhow  Tru9i  (8  B.  W.  C.  C.  489;  11 
N.  C  C.  A.  175,  June,  1916),  a  workman  fifty  years  of  age,  who  had  been 
employed  in  the  respondent's  tin  sheds  for  ten  years,  whose  work  was  to  move 
tin  plates  in  cases,  and  who  during  the  forenoon  had  been  employed  with 
other  men  in  shifting  heavy  cases,  while  moving  lighter  cases  in  the  after- 
noon, fell  backwards  and  died  almost  immediately.  A  post  mortem  examina- 
tion eatahlished  the  cause  of  death  as  rupture  of  an  aneurism  of  the  aorta. 
The  county  judge  found  that  death  was  the  result  of  long-standing  heart 
disease  which  reached  its  ordinary  and  fatal  result  while  he  was  doing  the 
lightest  part  of  an  ordinary  day's  work  and  held  that  there  had  not  been 
an  "  accident "  within  the  meaning  of  the  act. 

The  Court  of  Appeal  in  allowing  the  appeal  and  sending  the  case  back 
to  the  county  judge  to  make  an  award  held  that  it  was  a  misdirection  to 
consider  whether  the  rupture  occurred  when  the  deceased  was  or  was  not 
doing  work  of  a  light  nature,  and  that  an  accident  should  have  been  found 
as  soon  as  it  was  ascertained  that  the  rupture  occurred  by  reason  of  the 
strain  at  work,  however  slight  that  strain  may  have  been.  In  the  opinions, 
of  the  court  both  Lord  OozsifB-HABDT,  M.  K.,  and  Pickfobd,  (L.  J.,  comment 
upon  the  two  cases  above  cited  as  expressing  the  law  of  England. 

At  this  point  it  may  not  be  amiss  to  refer  to  the  case  of  McCahill  v.  N.  T, 
Traneportatum  Co.   (201  N.  Y.  221),  a  negligence  action,  in  which  it  was 
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held  that  the  acceleration  of  death  causes  death  according  to  both  the  civil 
and  the  criminal  law  and  hence  that  liability  exists  for  hastening  the  death 
of  a  person  in  a  diseased  condition  even  though  the  disease  would  probably 
have  caused  death  at  a  later  time  with  defendant's  agency. 

Returning  to  the  English  cases.  It  was  held  by  the  Court  of  Appeal  in 
Doughton  V.  A.  Hickman,  Ltd.  (0  B.  W.  C.  C.  77)  that  a  workman  who  was 
Buffering  from  a  weak  heart  and  whose  duty  it  was  to  load  heavy  sacks  on  a 
truck  and  then  with  the  help  of  another  to  push  the  trucks  along  the  rails, 
and  who  shortly  after  pushing  an  «npty  truck  and  while  he  was  having  a 
rest,  fell  senseless  and  died  soon  afterwards,  suffered  death  by  accident, 
the  medical  evidence  proving  that  the  heart  would  not  have  failed  had  it  not 
been  subjected  to  more  than  ordinary  strain. 

It  was  held  by  the  Court  of  Appeal  in  Broforat  v.  8,  8.  "  Blomfield "  ( 6 
B.  W.  C.  C.  613)  that  a  fireman  who  after  having  been  some  time  at  work 
shoveling  coal,  and  raking  fires  in  the  stokehold  of  a  steamship,  had  an  apo- 
plectic stroke,  was  entitled  to  an  award  although  he  was  in  such  a  diseased 
condition  that  a  stroke  would  be  likely  to  be  brought  on  by  such  exertion. 
The  court  places  ite  decision  upon  the  case  of  Clover,  Clayton  d  Co.,  Ltd.,  y. 
Hughes  [supra). 

It  was  held  in  Brotcn  v.  Kemp  (6  B.  W.  C.  C.  725)  that  a  brewer's  assistant 
who  felt  a  severe  internal  strain  and  became  faint  and  sick  while  lifting  a 
heavy  cask,  and  later  found  that  he  had  ruptured  himself,  was  injured  by 
accident  although  he  had  suffered  a  rupture  in  the  same  place  twenty-two 
years  before  for  which  he  had  worn  a  truss  up  to  within  the  last  five  or 
six  years,  when  he  found  he  could  do  his  work  without  it.  The  County  Court 
had  held  that  although  there  was  an  injury  by  accident,  it  did  not  arise 
out  of  the  employment  as  it  was  the  result  of  gradual  weakening  and  not  of 
any  unusual  strain.  The  Court  of  Appeal  held  that  there  was  a  misdirection. 
Accident  having  been  found,  the  evidence  proved  that  it  arose  out  of  the 
employment,  and  remitted  the  case  to  the  County  Court  to  fix  the  com- 
pensation. 

It  was  held  in  Aitken  v.  Finlayson,  Bousfield  d  Co,  Ltd.  (7  B.  W.  C.  C. 
918;  51  Sc.  L.  R.  653  [Court  of  Session,  Scotland])  that  a  workman  employed 
as  a  gateman  at  a  flax  mill  whose  duty  it  was  to  attend  to  the  gate,  tele- 
phone and  ambulance  appliances,  and  personally  to  minor  accidents,  who  being 
informed  of  a  scaffold  accident  to  some  workmen  not  in  the  employment  of 
the  mill  owners,  but  engaged  in  doing  work  for  them  on  the  premises,  ran 
from  the  gate  to  the  scene  of  the  accident  and  back  to  the  gate  in  order 
to  telephone  for  a  doctor  and  an  ambulance,  and  who  while  telephoning  was 
seized  with  an  apoplectic  fit  from  which  he  died,  was  entitled  to  an  award 
of  compensation  upon  the  ground  that  his  death  was  due  to  apoplexy  brought 
on  by  the  exertion  of  running  as  quickly  as  he  could  and  the  excitement  caused 
by  the  scaffold  accident,  and  hence  that  his  death  was  due  to  an  accident 
arising  out  of  and  in  the  course  of  the  employment. 

We  do  not  imderstand  it  to  be  seriously  questioned  that  the  injury  to 
claimant  arose  out  of  and  in  the  course  of  his  employment.  In  Matter  of 
Fisher  (220  Mass.  581),  where  a  workman  subject  to  affection  of  the  valves 
of  the  heart  and  who  earlier  in  the  day  had  been  engaged  in  heavy  lifting, 
and  in  carrying  two  buckets  of  water  at  a  time  up  a  slight  incline  so  that 
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his  heart  muscle  was  tired  and  exhausted,  suddenly  fell  to  the  ground  after 
lifting  a  bag  of  coal  weighing  one  hundred  and  Hftj  pounds,  and  died  of 
heart  disease  after  about  fiye  minutes  of  unconsciousness,  and  where  at  the 
hearing  before  an  arbitration  committee  a  medical  examiner  testified  that  the 
employee  died  from  debilitation  of  the  heart  caused  by  the  abrupt  lifting 
of  the  load,  it  was  held  that  a  finding  was  warranted  that  the  injury  that 
caused  the  workman's  death  arose  out  of  and  in  the  course  of  his  employment. 

We  conclude  that  in  the  case  at  bar  the  claimant  having  been  an  employee 
engaged  in  a  hazardous  employment  and  having  suffered  a  cerebral  hemor- 
rhage aa  the  result  of  unusual  strain  or  exertion  while  prosecuting  such 
employment,  suffered  an  accidental  injury  within  the  intent  and  meaning 
of  the  Workmen's  Compensation  Law  and'  that  the  same  arose  out  of  and 
in  the  course  of  his  employment  and  that  he  is  entitled  to  be  awarded' the 
.compensation  established  by  that  act. 

The  award  of  the  State  Industrial  Commission  should  be  affirmed.  Award 
unanimously  afilrmed. 

An  employee  working  in  a  railroad  engine  house  or  repair  shop 
had  his  head  squeezed  between  heavy  iron  pipes  that  he  was  help- 
ing to  move;  his  accident  caused  tiunor  on  the  brain  and  term- 
inated fatally ;  the  Appellate  Division  affirmed  the  Commission's 
award  to  his  widow  unanimously  and  without  opinion:  McNeil 
V.  N.  Y.  Central  B.  R.  Co.,  Death  Claim,  No.  14239,  July  11, 
1916 ;  181  App.  Div.  912,  Nov.  14, 1917.  A  driver  fell  from  a  truck 
striking  his  head ;  dislodgement  of  a  blood  clot  due  to  his  accident 
paralyzed  one  side  of  his  body;  the  Appellate  Division  affirmed 
his  compensation  award  unanimously  and  without  opinion :  Henr 
dersan  v,  Donovan  Co.,  Case  No.  16407,  Feb.  3,  1917 ;  178  App. 
Div.  946,  May  17,  1917.  A  driver  having  received  injuries  to 
various  parts  of  his  body,  including  his  head,  from  two  separate 
accidents,  died  eight  months  after  the  first  accident,  either  — 
according  to  the  Commission's  findings  —  from  tuberculosis  or 
from  a  blood  clot  on  his  brain;  upon  appeal  from  an  award,  the 
Appellate  Division  remitted  his  case  for  further  findings:  Casey 
V.  Borden  s  Condensed  MiVc  Co.,  BuL,  vol.  3,  p.  6,  Aug.  13,  1917; 
182  App.  Div.  — ,  Jan.  18, 1918.  A  brickyard  employee  accident- 
ally kicked  an  iron 'bar  from  a  ledge.  It  struck  a  fellow  employee 
on  the  head,  paralyzing  his  right  side  and  leaving  him  mentally  in- 
competent. The  Appellate  Division  affirmed  an  award  in  the  case 
unanimously  and  without  opinion:  Smith  v.  Washhwm  &  Co., 
Case  No.  18733,  Sept.  6,  1917;  —  App.  Div.  — ,  March  6,  1918. 

2.  Heart. — ^Accidental  injury  may  befall  an  entirely  healthy 
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heart,  whether  by  penetration,  by  bruising  through  the  chest  wall 
or  by  overexertion.  Such  cases  are  distinguishable  from  the  dis- 
ease cases  noticed  above,  page  216,  In  the  following  decision, 
the  Appellate  Division  unanimously  affirms  an  award  for  injury 
to  the  membrane  surrounding  the  heart  by  contusions  due  to  a 

fall: 

LaFleub  v.  Wood,  178  App.  Div.  397,  May  2,  1917. 

WooDWABD,  J.:  The  state  Industrial  Commission  has  awarded  compensa- 
tion to  the  widow  of  Henry  La  Fleur,  who  is  alleged  to  have  died  from 
injuries  received  while  in  the  employ  of  G.  M.  Wood,  Jr.,  who  was  conducting 
the  business  of  erecting  silos.  There  are  no  disputed  questions  in  respect 
to  the  nature  of  the  employment,  or  the  fact  of  liability,  except  that  it  la- 
contended  by  the  appellants  that  the  evidence  fails  to  show  that  the  death 
grew  out  of  the  injuries.  This  question  depends  upon  some  highly  technical 
testimony  of  physicians  called  in  behalf  of  both  parties,  and  while  it  must  be 
confessed  that  it  is  not  entirely  satisfactory  we  are  of  the  opinion  that  it 
was  such  as  would  have  demanded  a  submission  of  the  question  to  a  jury, 
and  the  conclusion  of  fact  found  by  the  State  Industrial  Commission  is  made 
conclusive  by  statute.  {Matter  of  Dale  v.  Sattndera  Brothers,  218  N.  Y.  59, 
63.)  In  Matter  of  CoUms  v.  Brooklyn  Union  Gaa  Co.  (171  App.  Div.  381) 
and  kindred  cases,  it  has  been  held  that  there  must  be  evidence  of  some  degree 
of  probative  force  to  support  an  award;  but  where  there  is  any  evidence 
fairly  calculated  to  establish  the  essential  facts,  the  policy  of  the  law  requires 
that  the  finding  shall  be  supported,  and  that  the  compensation  shall  be  paid. 
{Matter  of  Moore  v.  Lehigh  Valley  Railroad  Co.,  109  App.  Div.  177,  187, 
and  authority  there  cited.) 

In  the  case  now  before  us  the  decedent  fell  into  a  weU  hole  in  such  a 
manner  as  to  strike  against  a  center  pole,  used  in  the  construction  of  a  silo, 
producing  a  more  or  less  serious  contusion  of  his  right  side  immediately 
below  the  nipple.  He  continued  to  work  from  June  19,  1915,  the  day  of  the 
injury,  up  to  the  ninth  day  of  July  following  when  he  was  unable  to  continue. 
He  had  had  medical  attention  on  the  day  following  the  injury,  and  was 
bandaged  upon  the  theory  that  some  of  his  ribs  were  broken,  and  at  different 
times  he  was  advised  by  his  physician  to  quit  work,  but  he  continued  as 
above  stated  until  the  ninth-  of  July  when  he  was  confined  to  his  home, 
and  soon  afterward  developed  what  the  doctor  diagnosed  as  bronchitis,  but 
which  subsequently  was  found  to  be  acute  pericarditis  with  a  serofibrinous 
exudate,  causing  his  death  on  the  16th  day  of  July,  1915. 

There  was  a  decided  conflict  in  the  evidence,  and,  from  the  record  as  it 
reaches  us,  there  is  much  reason  to  doubt  if  a  jury  would  have  been  justified 
in  finding  in  favor  of  the  claimant's  theory  upon  the  evidence  produced; 
it  is  quite  likely  that  in  an  action  based  upon  negligence  this  court  would 
feel  called  upon  to  reverse  the  judgment  as  against  the  weight  of  evidence, 
but  we  are  not  permitted  to  consider  the  weight  of  evidence  in  the  ordinary 
sense,  for  it  is  only  when  there  is  no  evidence  of  probative  force  that  we  are 
permitted  to  interfere.  Here  there  is  evidence,  which  seems  to  be  in  harmony 
with  the  medical  authorities,  to  the  effect  that  the  accident  was  a  suffici^it 
producing  cause  of  the  acute  pericarditis,  with  its  accompanying  conditions; 
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that  the  bruising  of  the  chest  on  the  right  side  was  sufficient  to  produce 
a  traumatic  injury  to  the  membrane  surroimding  the  heart,  and  in  this  way 
bring  about  the  ultimate  death.  That  the  doctors  disagree  about  this,  and 
that  it  is  difficult  to  harmonize  the  theories  eyen  of  those  who  testify  in 
snpport  of  the  award,  is  most  true,  but  the  State  Industrial  Commission  were 
not  bound  to  accept  the  theories  of  any  of  the  witnesses;  they  were  there  to 
try  the  facts,  and  if  they  eould  spell  out  from  the  eyidence  a  theory  in 
harmony  with  the  facts  which  gaye  a  reasonable  foundation  for  the  award, 
it  was  proper  this  should  be  done.  It  caanot  be  said  as  a  matter  of  law 
that  there  was  not  such  evidence  in  this  case. 

The  appellants'  case  was  presented  here  with  unusual  subtlety  and  force, 
and  the  argument  has  compelled  careful  attention  on  the  part  of  the  court, 
but  we  are  forced  to  conclude  that  the  award  should  be  affirmed.  Award 
unanimously  affirmed. 

Strain  causing  dilatation  of  the  heart  muflcle  and  restdting  in 
acute  cardiac  dilatation,  caused  death  in  the  following  case: 

Gibbons  v.  Mabx  &  Baicolub,  181  App.  Diy.  142,  Bee.  28,  1917. 

OocHBANE,  J.:  The  finding  of  the  Commission  is  that  Gibbons,  the  hus^ 
band  of  the  claimant,  while  lifting  a  heayy  weight  in  the  course  of  his 
employment  on  March  21,  1917,  ''  suffered  a  strain  which  caused  a  dilatation 
of  the  heart  muscle,  and  resulted  in  acute  cardiac  dilatation  which  caused 
his  death  on  April  1,  1917."  It  is  urged  by  the  appellants  that  there  is  no 
eyidence  that  he  receiyed  an  injury  or  strain.  A  fellow-workman  of  Gibbons 
testified  in  effect  that  after  lifting  the  heayy  weight  he  stopped  lifting  others 
and  asked  that  someone  he  substituted  in  his  place  to  do  the  rest  of  the 
lifting,  and  that  he  walked  up  and  down  the  platform  where  he  was  at  work 
as  if  in  pain.  The  witness  asked  him:  ''What's  the  matter?"  and  he  said 
he  "  had  a  pain.''  On  the  following  day  he  went  to  a  physician  who  diagnosed 
his  trouble  as  heart  difficulty  and  prescribed  for  him  accordingly  until  he  died. 
His  wife  testified  that  he  neyer  complained  of  illness  before.  There  is  no 
substantial  eyidence  to  oyercome  the  presumption  created  by  section  21  of  the 
Workmen's  Compensation  Law.  (Oonsol.  Laws,  chap.  67;  Laws  of  1914, 
ehap.  41.)  All  the  eyidence  fayors  the  prestunption.  The  claim,  therefore,  is 
established.  {Matter  of  CarroU  y.  Knickerbocker  loe  Co.,  218  K.  Y.  435 $ 
Flemmg  y.  Gkwr  Co.,  17e  App.  Diy.  23.) 

Xotice  of  injury  was  not  giyen  to  the  employer  within  ten  days  thereafter 
and  the  Commission  has  excused  such  failure  and  found  that  the  appellants 
were  not  prejudiced  thereby  because  the  factory  superintendent  heard  of  the 
accident  within  ten  days.  Within  our  recent  decisions  this  finding  cannot  be 
sustained.  {Dorh  y.  Steams  <6Co.,  1^0  App.  Diy.  138;  Walsh  y.  Wooltoorth 
Co,,  Id.  120;  Bwart  y.  Town  of  Shelby,  181  Id.  — .)  The  excuse  on  the  ground 
stated  makes  oral  notice  equiyalent  to  the  written  notice  which  the  statute 
requires,  (f  18;  Dorb  y.  Steams  d  Co,,  supra,)  But  the  statute  does  not 
require  that  the  notice  shall  be  giyen  within  ten  days  after  the  injury  but 
within  ten  days  after  disability.  The  statute  clearly  indicates  a  distinction 
between  the  two  words  ( f  18 ) .  The  language  is  as  follows :  "  Xotice  of  an 
injury  •  ♦  ♦  shall  be  giyen  ♦  •  ♦  within  t«m  days  after  disability."    The 
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eridenee  shows  that  Gibbons  continued  regularly  in  the  discharge  of  his 
duties  until  March  twenty-fifth;  that  then  was  the  date  of  his  disability  and 
he  died  within  ten  days  thereafter.-  Within  thirty  days  after  his  death, 
notion  of  the  injury  wsjb  given  and  the  statute  was  satisfied.  Award  unani- 
mously affirmed. 

3,  Hip. — The  Commission  has  awarded  comp^isation  to  a  fire- 
man for  gluteal  condition  at  the  hip  due  to  the  strain  of  using  a 
larger  shovel  than  he  had  been  accustomed  to  use:  MaUmzona  v. 
Utica  Steam  &  Mohcmk  Valley  Cotton  MULs,  S.  D.  R,  voL  10, 
p,  604,  Oct.  16,  1916,  BuL,  vol.  2,  p.  92,  Jan.  17,  1917.  This 
case  may  be  compared  with  the  hip  disease  case  of  DeFea  v.  Btd- 
terich  Co.,  noticed  above,  page  219. 

4,  Intestines. —  The  Appellate  Division  has  affirmed  awards 
for  accidents  causing  inguinal  hernia,  unanimously  and  without 
opinion,  in  Gartner  v.  N.  Y.  Dairy  Produce  Co.,  S,  D.  K.,  voL  9, 
p.  279,  May  23,  1916;  vol.  13,  p.  507,  Mar.  3,  1917;  179  App. 
Div,  950,  July  3,  1917;  Coons  v.  Endicott,  Johnson  &  Co.,  S-  D. 
R,,  vol.  14,  p.  565,  June  6.  1917;  181  App.  Div.  — ,  Dec.  28, 
1917 ;  and  Bellafiore  v.  Roman  Bronze  Works,  Bui.,  vol.  2,  p,  213, 
June  19, 1917 ;  181  Appu  Div.  910,  Nov.  14, 1917.  It  has  remanded 
Van  Blwrcum  v.  Domenich  &  Hoff,  File  No.  37327,  Mar.  22, 
1917j  to  the  Commission  for  further  evidence.  The  employee, 
Coons,  strained  himself  treeing  shoes.  Commissioner  Lyon,  dis- 
senting from  the  award  in  the  Bellafiore  case,  drew  a  comparison 
with  the  Coons  case,  and  cited  German  compensation  practice  as 
follows : 

In  order  to  prove  that  the  hernia  was  the  direct  result  of  the  accident,  it 
must  be  shown  that: 

1.  He  complained  of  pain  immediately  following  the  accideat. 

2.  He  was  forced  to  give  up  work,  for  a  time  at  least,  immediately  fol- 
lowing the  accident. 

3.  The  doctor  called  not  later  than  the  evening  of  the  following  day. 

It  is  assumed  that  the  forcing  of  an  incipient  hernia  through  the  sub- 
cutnneous  inguinal  ring  so  that  a  complete  hernia  results  in  so  serious  a 
happening  that  a  continuance  of  work  is  inconceivable,  and  expre68i<Nis  of 
paia  and  the  desire  to  consult  a  physician  are  to  be  considered  necessary 
reaultfl. 

The  Appellate  Division  has  unanimously  affirmed  an  award  for 
traumatic  inguinal  hernia  in  the  following  opinion: 
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Flsmiiw  y.  Qaib  Co.,  176  App.  Diy.  23,  Dec.  28,  1016. 

Kkluxxs,  p.  J. :  Fleming,  the  deceased  employee,  was  at  work  in  the  plant 
of  the  employer,  who  was  a  manufacturer  of  corrugated  paper  gooda  and 
boxes.  At  times  he  wheeled,  or  assisted  in  wheeling,  heavy  trucks.  Usually 
one  or  two  men  assisted  him  in  the  work.  At  times  the  pulling  or  pushing 
of  the  truck  required  an  extraordinary  exertion  and  apparently  might  cause 
a  seyere  strain.  On  March  fourteenth  he  left  his  work  and  went  to  see  the 
company's  doctor  for  examination,  with  the  result  that  the  doctor  found  an 
indirect  inguinal  hernia  which  could  haye  been  caused  by  an  accident  sustained 
during .  the  course  of  his  employment.  «He  told  the  doctor  that  "  he 
had  received  [it]  at  work."  The  doctor  advised  an  immediate  operation. 
Dr.  Neary  certifies  that  the  history  of  the  hernia  shows  that  it  "was  an 
accident  caused  by  his  work."  Fleming  was  operated  upon  (March  twenty- 
second  and  died  March  twentyififth.  Dr.  Neary  also  certifies  that  four  days 
previous  to  March  fourteenth,  the  date  of  the  alleged  accident,  he  examined 
Fleming  particularly  with  reference  to  hernia  and  found  none,  and  that  the 
ether  which  was  administered  at  the  time  of  the  operation  caused  pneumonia 
which,  with  the  shodc  of  the  opeiation,  eaused  his  death.  The  cause  of  the 
previous  examination  was  a  treatment  for  indigesticm.  A  day  or  two  before 
Fleming  went  to  the  hospital  and  after  St.  Patrick's  Day  he  informed  the 
foreman  that  he  was  going  to  the  hospital,  that  the  company's  doctor  advised 
an  operation.  The  foreman  asked  him  what  was  the  cause  and  he  told  him 
that  ''a  few  days  ago  he  was  hurt  pulling  a  loaded  truck  around."  The 
foreman  asked  why  he  had  wot  sfoken  to  him  about  it  at  the  time  and  he 
said  that  he  had  gone  down  to  see  the  company's  doctor  and  that  he  knew  all 
about  it.  The  finding  of  the  Ckmmission  is  binding  upon  us  if  there  is  any 
evidence  to  sustain  it.  An  accident  seems  to  be  the  only  suggestion  which 
tends  to  account  for  the  hernia.  The  death  of  the  injured  employee  makes  it 
impossible  to  know  the  exact  time,  place  and  particulars  of  the  injury. 

Section  21  of  the  Workmen's  Compensation  Law  requires  us  to  presume 
that  the  claim  comes  within  the  provisi<ms  of  that  law  in  the  absence  of 
substantial  evidence  to  the  eontrajry.  Ihere  is  no  evidence  to  the  contrary; 
the  evidence  all  favors  the  presumption. 

Matter  of  Carroll  v.  KtMcerhocker  Ice  Co.  (218  N.  Y.  435)  is  not  a 
determination  to  thr  contrary.  It  was  there  held,  by  a  divided  court,  that 
all  the  facts  shown  were  to  the  contrary  of  the  presumption,  and  that  mere 
hearsay  evidence  was  not  sufficient  to  sustain  an  award  when  the  known  facts 
established  that  an  accident  had  not  taken  place.  Here,  as  we  have  seen, 
all  the  facts  are  consistent  with  the  presumption.  The  Commission  was  justi- 
fied in  finding  that  death  resulted  from  an  accidental  injury.  The  award 
should  be  affirmed.    Award  unanimously  affirmed. 

The  Court  of  Appeals  has  reversed  with  opinion  an  order  of 
the  Appellate  Division  affirming  by  a  divided  vote  an  award  to  an 
employee  for  inguinal  hernia  and  has  remanded  the  case  to  the 
Commission  for  a  new  hearing.  The  affirmation  of  the  Appellate 
Division  was  without  opinion  by  the  majority,  but  with  opinion 
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by  the  minority.  The  facts  of  the  case  are  suflSciently  stated  in 
the  opinions,  which  also  review  the  evidence  and  the  Oommission's 
proceedings  and  findings  and  discuss  the  nature  of  accident  Th^ 
are  as  follows: 

Alfebt  v.  Powebs,  181  App.  Div.  902,  Nov.  14,  1917. 

WooDWASD,  J.  (dissenting) :  The  claimant,  Leo  Alpert,  in  presenting  his 
demand  for  compensation,  fixes  the  date  of  his  alleged  accident  at  the  10th 
day  of  April,  and  the  hour  of  the  day  at  9:30  P.  M.  In  a  statement  in  hie 
own  handwriting,  which  he  claims  was  copied  from  a  statement  prepared  for 
him  by  an  agent  of  the  insurance  carrier,  he  eays  that  on  the  10th  day  of 
April,  1917,  "I  was  doing  my  usual  work  on  the  press  I  always  work  on 
and  about  11  a.  m.,  I  began  to  have  cramps  in  my  stomach  but  I  kept  to 
work  until  12  o'clock,  and  then  I  took  a  little  rest,  laying  down  in  the  shop 
at  my  lunch  hour.  I  ertarted  in  again  at  12:30  and  worked  until  3:30  when 
my  cramps  were  so  bad  I  had  to  go  home  and  saw  a  doctor  that  same  evening. 
He  said  I  had  a  rupture.  On  April  10th,  the  day  the  cramps  came  on  me,  I 
was  handling  paper  of  the  same  size  and  weight  as  usual  and  in  the  usual 
way;  I  did  not  have  anything  like  an  accident  happen  to  me.  I  did  not  have 
any  extra  strain.  I  can't  account  for  why  the  rupture  should  come."  ThiF 
statement  was  made  four  days  after  the  alleged  accident.  At  a  hearing  before 
the  Commission  on  the  7th  day  of  May,  less  than  a  month  from  the  date  of 
the  alleged  accident,  the  claimant  testified  entirely  in  harmooij  with  this  atr 
ment,  making  no  suggestion  of  its  modiffication  in  any  way,  and  the  Commis- 
sion madle  an  award,  and  included  in  its  findings  of  fact  that  the  claimant 
"  severely  strained  himself." 

On  the  18th  day  of  June,,  at  the  suggestion  of  the  attorney  for  the  insur- 
ance carrier,  this  award  was  called  to  the  attention  of  the  counsel  for  the 
Commission,  who  advised  that  there  was  not  sufficient  evidence  to  warrant 
this  finding,  or  to  support  the  award,  and  advising  that  a  further  hearing 
be  had.  Acting  upon  this  advice  the  Commission  held  a  second  hearing  on 
the  second  day  of  July,  1917,  at  which  time  the  claimant  was  further  exam 
ined,  and  in  response  to  a  question  by  Commissioner  Mitchell  he  testified 
directly  that  he  felt  no  unusual  strain  at  the  time  of  the  alleged  accident. 
The  Commission  then  struck  out  the  finding  that  the  claimant  "  severely 
strained  himself,"  and  directed  the  formulation  of  new  findings.  Subsequently, 
and  on  the  14th  day  of  July,  the  counsel  to  the  Commission  advised  atill 
another  hearing,  at  which  all  of  the  parties  should  be  preaent,  and  at  tb 
time  the  claimant  was  further  examined,  obviously  with  the  purpose  of  induc- 
ing him  to  modify  his  previous  testimony  so  as  to  sustain  the  award,  and 
he  was  asked  to  define  his  understanding  of  an  accident,  and  this  was  followed 
by  interrogatories  in  reference  to  the  statement  from  which  we  haTB  already 
quoted.  The  claimant  explained  that  this  statement  was  prepared  by  a  Mr. 
Brooks,  apparently  connected  with  the  insurance  carrier,  and  that  he  read 
it  over  and  at  the  request  of  Mr.  Brooks  copied  it  in  his  own  handwriting, 
adding  that  *'  I  didn't  have  any  experience  in  courts  or  anything  like  that." 
This  examination  brought  out  no  evidence  of  any  particular  importance  on 
the  question  of  the  accident.  The  Conmiission  apparently  laid  stress  upon 
the  fact  that  the  claimant  had  been  examined  and  accepted  into  a  Hebrew 
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insurance  organization  about  four  weeks  before  the  all^;ed  accident,  although 
there  was  no  evidence  of  anything  more  than  a  superficial  examination,  with 
no  special  regard  to  the  question  of  a  hernia,  which  is  the  difficulty  c<»n- 
plained  of  here.  The  claimant  on  this  third  eflTort  did  testify  that  the  bundle 
of  papers  which  he  wsjb  carrying  up  to  the  press  was  of  the  weight  of  seventy 
or  eighty  pounds,  thus  materially  increasing  the  weights  which  he  had  previ- 
ously given,  but  he  further  testified  that  he  had  been  lifting  the  same  kind 
of  bundles  in  the  same  way  for  a  period  of  seven  or  eight  years,  and  evidently 
^d  not  intend  to  modify  hia  previous  statements  as  to  the  character  of  the 
work.  He  was  a  pressman,  and  at  intervals  he  was  called  upon  to  place 
bundles  of  paper  upon  the  elevated  feed-board,  and  the  Commission,  after  these 
various  hearings,  has  found  as  conclusions  of  fact  that  "  In  the  course  of  his 
employment  it  was  necessary  for  Leo  Alpert  to  lift  bundles  of  paper  weighing 
from  40  to  60  pounds  from  the  floor  to  his  shoulder  and  carry  each  bundle 
up  two  or  three  steps  to-  lay  it  on  the  press.  The  number  of  times  it  was 
necessary  to  lift  and  carry  such  bundles  averaged  about  twenty  per  day.  On 
said  April  10th,  1917,  while  thus  working  for  hia  employer  at  his  employer's 
plant  and  while  engaged  in 'the  lifting  of  a  bundle  of  paper  weighing  about 
seventy  pounds,  he  sustained  a  complete  right  inguinal  hernia  which  will 
reqidre  an  operation,*'  and  "  (4)  that  the  injuries  to  Leo  Alpert  were  acci- 
dental injuries  and  arose  out  of  and  in  the  course  of  his  employment." 

It  is  to  be  recalled  that  the  claimant  has  not  himself  ever  testified  con- 
trary to  his  statement  that  there  was  no  accident,  and  he  is  the  only  witness. 
No  one  contradicts  him^  He  fixes  in  his  original  claim,  and  in  his  testimony, 
the  exact  hour  of  the  alleged  accident;  this  ie  placed  at  3:30  P.  M.,  of  April 
10th,  and  his  testimony  at  page  31  of  the  record,  to  the  effect  that  the  bundle 
of  paper,  which  he  was  carrying  when  he  felt  the  pain,  weighed  about  seventy 
pounds,  relates  to  a  time  prior  to  the  noon  hour,  as  will  be  seen  from  what 
follows  at  page  32.  In  fact,  he  tells  us  all  through  the  record  that  he  had 
what  he  supposed  were  cramps  during  the  forenoon ;  that  he  felt  the  pain  when 
he  handled  the  bundles,  and  that  it  receded  when  he  took  a  rest,  and  he  does 
not  claim  that  the  so-called  accident  happened  until  3:30  in  the  afternoon, 
and  all  that  he  claims  then  is  that  the  pain  grew  more  severe  as  he  worked 
and  that  he  quit  at  about  that  time.  There  is,  therefore,  no  evidence  to  sup- 
port the  conclusion  of  fact  that  the  claimant  was  carrying  a  bundle  weighing 
about  seventy  pounds  at  the  time  of  this  alleged  accident;  he  was  carrying 
a  bundle  of  this  size,  if  at  all,  when  he  felt  the  pain,  but  he  felt  the  pain  at 
least  as  early  as  11  o'clock  in  the  morning. 

Where  are  we  to  find  the  evidence  to  sustain  the  conclusion  of  fact  that 
"  the  injuries  to  Leo  Alpert  were  accidental  injuries?"  Where  was  the  acci- 
dent? When  did  it  occur?  The  claimant  does  not  aay  that  he  had  anything 
which  could  be  characterized  as  an  accident;  he  specially  disclaimed  it,  and 
while  we  are  to  give  a  liberal  construction  to  the  statute,  we  are  not  warranted 
in  calling  ''  a  sheep's  tail  a  leg  "  for  the  sake  of  bringing  a  case  within  the 
statute.  It  may  not  be  Improper  to  recur  to  the  fundamental  principles  under- 
lylDg  the  Workmen's  Compensation  Law,  that  we  may  preserve  the  integrity 
of  the  law.  We  are  to  read  and  understand  this  act  in  the  light  of  the  environ- 
ment in  which  it  was  created,  and  it  all  centers  around  the  proposition  that 
there  are  certain  industrial  enterprises  which  are  inherently  dangerously  to 
life  and  limb;  that  when  all  of  the  precautions  have  been  takeO)  stiU  the 
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employee  is  subjected  to  dangers  —  to  accidents  —  which  should  be  oompen- 
sated  as  a  part  of  the  cost  of  production.  See  Ives  y.  B<yiUh  Buffalo  Ry,  Co., 
201  N.  Y.  271.  Article  14-a  of  the  Labor  Law,  pronounced  unconstitutional  in 
that  case,  provided  in  its  215th  section  that  '*  this  article  shall  apply  only  to 
workmen  engaged  in  manual  or  mechanical  labor  in  the  following  employ- 
ments, each  of  which  is  hereby  determined  to  be  especially  dangerous,  in  which 
from  the  nature,  condition  or  means  of  prosecution  of  the  work  therein,  extra- 
ordinary risks  to  the  life  and  limb  of  workmen  engaged  therein  are  inherent, 
necessarily  or  substantially  unavoidable,  and  as  to  each  of  which  employments 
it  is  deemed  necessary  to  establish  a  new  system  of  compensation  for  accidents 
to  workmen.^  This  same  idea  runs  through  the  present  statute;  it  is  because 
certain  employments  are  inherently  dangerous;  because  accidents  are  "  inher- 
ent, necessarily  or  substantially  unavoidable"  that  a  special  rule  has  been 
provided  for  them,  and  when  the  statute  refers  to  an  injury  or  personal  injury 
it  means  "  only  accidental  injuries  arising  out  of  and  in  the  course  of  employe 
ment  and  such  disease  or  infection  as  may  naturally  and  unavoidably  result 
therefrom.*'  Workmen's  Compensation  Law,  section,  3  subdivision  6.  And 
accidental  means,  not  some  refinement  of  reasoning,  but  such  an  accident  as  is 
inherent,  necessarily  or  substantially  unavoidable  —  that  is  the  class  of  acci- 
dents which  the  statute  was  designed  to  provide  for.  Of  course,  if  an  accident 
really  happens  in  a  plant  classed  as  hazardous  by  the  statute,  the  fact  that 
it  is  one  which  might  happen  in  another  plant  without  incurring  liability  is 
not  a  reason  for  denying  the  compensation;  the  lessor  accident  is  embraced 
within  the  general  scope  of  the  statute;  but  in  determining  what  is  an  acci- 
dent, we  have  a  right  to  consider  what  was  in  the  minds  of  the  framers  of 
the  law,  and  this  is  afforded  by  the  statute  as  framed  by  the  Commission 
appointed  to  prepare  it,  and  those  which  have  followed  it.  It  was  those 
industries  which  were  ''  determined  to  be  especially  dangerous,  in  which  from 
the  nature,  conditions  or  means  of  prosecution  of  the  work  therein ^  extra- 
ordinary risktf  to  the  life  and  limb  of  workmen  "  were  involved,  that  the  com- 
mission had  in  mind,  and  the  accidents  contemplated  were  those  which  involved 
**  extraordinary  risks  to  the  life  and  limb  of  workmen,"  and  not  such  as  might 
by  a  refinement  of  reasoning  come  within  the  definition  of  accident.  The 
definite  injuries  which  in  the  very  nature  of  the  occupation  were  bound  to 
occur  were  what  were  to  be  provided  for  —  the  accidents  which  inhered  in 
these  specific  enterprises.  It  did  not  pretend  to  provide  against  occupational 
diseases,  nor  to  provide  for  the  element  of  depreciation  in  the  manpower 
involved  in  productive  labor,  but  for  personal  injuries,  defined  to  be  "only 
accidental  injuries  arising  out  of  and  in  the  course  of  employment  and  such 
disease  or  infection  as  may  naturaUy  and  unavoidably  result "  from  such  acci- 
dental injuries.  There  must  be  an  accident  —  one  of  the  inherent  accidents 
of  the  business  —  and  if  disease  or  infection  "naturally  and  unavoidably*' 
resulted  therefrom  such  disease  or  infection  could  be  included  as  a  part  of 
the  injury,  but  in  the  absence  of  an  accident  there  was  no  liability  for  disease 
or  infection;  and  it  seems  to  be  well  imderstood  in  medical  circles  that  hernia 
is  a  disease  of  slow  development  which  may  manifest  suddenly  under  ordinary 
bodily  activities.  In  other  words,  the  Workmen's  Compensation  Law  does 
not  undertake  to  go  beyond  providing  compensation  for  the  accidents  growing 
out  of  occupations  which  are  in  and  of  themselves  specially  subject  to  acci- 
dents involving  "  extraordinary  risks  to  the  life  and  limb  of  workmen  engaged 
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therein ;  accidents  in  the  ordinary  acceptation  of  that  word,  the  fortuitous  and 
unforeseen  bruising  and  maiming  of  persons  engaged  in  the  enterprises  coyered 
by  the  act.  To  say  that  a  man  engaged  in  carrying  paper  to  a  press,  follow- 
ing out  the  usual  practice  of  years,  neither  slipping,  straining,  falling,  bump- 
ing, or  in  any  manner  realizing  that  anything  has  occurred  different  from 
his  eyery-day  experiences,  has  been  injured  in  an  accident,  merely  because  he 
felt  some  pain  at  yarious  times  during  the  day  in  his  abdominal  region,  and 
particularly  when  he  was  in  the  act  of  lifting  one  of  the  ordinary  parcels,  is 
an  abuse  of  language.  He  might  haye  had  the  same  experiences  if  he  had 
merely  had  cramps,  as  he  describes  bis  condition  during  the  day.  This  is 
what  he  thought  he  had.  It  never  occurred  to  him  that  he  had  had  an  acci- 
dent; he  does  not  now  pretend  that  there  was  anything  in  the  nature  of  an 
accident  in  the  common  understanding  of  that  word. 

The  eyidence  does  not  support  the  conclusion  of  fact,  and  the  award  should 
be  set  aside  and  the  claim  dismissed.     Sewell,  J.,  concurred. 

Alfebt  y.  Powms,  223  N.  Y.  97,  Mar.  12.  1918. 

CkAHE,  J.:  While  doing  his  work,  the  claimant  became  sick,  and  upon 
examination  it  was  discoyered  that  he  had  an  inguinal  hernia.  The  Commis- 
sion, after  three  hearings,  has  determined  that  it  arose  out  of  and  in  the 
course  of  his  employment,  and  their  determination  has  been  affirmed  in  the 
Appellate  Division  by  a  divided  court.  It  is  pressed  upon  our  attention  that 
there  is  no  evidience  whatever  to  sustain  the  finding  that  there  was  an 
accidental  injury  within  the  terms  of  the  Workmen's  Compensation  Law; 
that,  at  most,  the  evidence  shows  that  the  claimant,  while  performing  his 
usual  work  without  accident  or  unusual  strain,  sustained  or  developed  a 
hernia.  6uch  facts,  it  is  said,  do  not  bring  him  within  the  benefits  of  the 
act. 

J.  C.  ft  W.  E.  Powers  were  engaged  in  the  printing  and  lithographing 
business  with  a  plant  at  No.  65  Duane  street,  in  New  York  city.  (Leo  Alpert, 
a  young  man  twenty-five  years  of  age,  residing  in  Brooklyn,  had  been  at 
work  for  this  firm  about  ten  weeks  prior  to  the  10th  day  of  April,  1917. 
He  was  a  cylinder  feeder  and  had  been  such  for  seven  years.  His  work  for 
the  present  employer  required  him  to  lift  a  bundle  of  paper  weighing  from 
forty  to  sixty  pounds  from  the  floor  to  his  shoulder  and  carry  it  up  two  or 
three  steps  to  his  press.  This  he  had  done  about  twenty  times  a  day  during 
the  previous  seven  years.  On  the  morning  of  the  day  mentioned  he  felt 
pains  in  his  stomach,  became  sick,  and  went  home  about  four  o'dodc  in  the 
afternoon.  It  was  discovered  later  by  Dr.  Charles  F.  Fisher  that  Alpert 
was  ruptured  on  the  right  side. 

In  the  statement  of  his  claim  made  April  14,  1917,  Alpert  gives  this  his- 
tory of  the  occurrence:  "  I  was  doing  my  usual  work  on  the  press  I  always 
work  on,  and  about  11  a.  ic.  I  began  to  have  cramps  in  my  stomach  but  I 
kept  to  work  until  12  o'clock,  then  I  took  a  little  rest,  laying  down  in  the 
shop  at  my  lunch  hoiir.  I  started  in  again  at  12:30  and  worked  until  3:90 
when  my  cramps  were  so  bad  I  had  to  go  home  and  saw  a  doctor  the  same 
evening.  He  said  I  had  a  rupture.  On  April  10th  the  day  the  cramps  came 
on  me  I  was  handling  paper  of  the  same  size  and  weight  as  usual  and  in  the 
usual  way;  I  did  not  have  anything  like  an  accident  happen  to  me.  I  did 
not  {aic)  any  extra  strain.  I  can't  account  for  why  the  rupture  should 
have  come.''  C"r^i^n]p> 
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In  his  tefltimony  on  the  first  hearing  he  says  that  he  was  doing  the  work 
the  same  as  he  had  done  it  every  day  and  was  not  in  any  different  position 
when  he  was  lifting  the  paper.  At  the  second  hearing,  in  reply  to  a  question 
put  by  Conunissioner  Mitchell,  he  stated  that  he  did  not  feel  any  unusual 
strain;  and  on  the  third  hearing  he  testified  as  follows:  "I  didn't  have  an 
accident.  *  *  *  While  I  was  lifting  it  up  I  felt  pain  and  it  was  like  electric 
shock,  more  than  anything  to  me.  *  *  *  I  went  upstairs  and  felt  kind  of 
weak,  cramped  up  like.  That  is,  when  I  was  walking  upstairs  it  hurted  me. 
When  I  got  up  there  I  felt  kind  of  dizzy  and  sat  there  for  a  minute  before 
I  rolled  sheets  out.  *  *  *  I  figured  it  was  cramps  at  first;  probably  I  ate 
something.  I  really  didn't  remember;  probably  my  stomach  was  out  of 
order.  When  I  started  walking  around  again  I  got  these  little  paiuB.  I 
thought  it  would  be  best  before  I  went  to  the  doctor, —  I  took  a  physic  I 
thought  that  would  help  me  out." 

While  doing  work  which  he  had  done  regularly  every  day  for  seven  years, 
the  employee  felt  a  pain  which  indicated  to  his  physician,  upon  examination, 
that  he  had  sustained  a  rupture.  There  was  no  blow  or  unusual  exertion, 
nothing  out  of  the  ordinary  to  suggest  to  the  employee  that  anything  that 
he  then  did  caused  the  pain.  He  thought  it  was  due  to  a  disordered  stomadL 
and  took  a  physic. 

At  the  first  hearing,  May  7,  1917,  the  commission  found  that  the  claimant 
"  severely  strained  himself."  Subsequently,  the  counsel  to  the  conmiission 
notified  the  members  thereof  that  there  was  no  evidence  to  sustain  such  a 
finding,  and  it  was  stricken  out  at  the  next  hearing,  had  on  July  2,  1917.  A 
further  hearing  was  had  on  August  3,  1917,  after  which  the  conunissicm  made 
its  finding  of  fact  to  the  effect  that  Alpert  while  engaged  in  lifting  a  bundle  of 
paper  sustained  a  hernia.  There  is  no  finding  that  this  hernia  was  caused 
by  the  lifting  of  paper,  or  by  any  strain,  or  was  in  any  way  due  to  the  work 
that  he  was  performing.  The  lapse  between  cause  and  effect  is  as  apparent 
by  these  findings  as  if  the  commission  had  said  that  while  the  claimant  was 
engaged  in  lifting  a  bundle  of  paper,  he  sustained  a  mental  collapse,  a  nervous 
breakdown,  or  an  attack  of  pneumonia.  The  subsequent  finding  that  the 
injuries  were  accidental  and  arose  out  of  and  in  the  course  of  his  employment 
lire  conclusions  without  facts  or  evidence  to  support  them. 

No  medical  evidence  was  given  before  the  commission  as  to  the  nature  or 
cause  of  hernia,  and  no  attempt  was  made  to  prove  that  the  lifting  in  this 
case  could  have  produced  the  rupture  which  later  developed.  Hernia  is  a 
disease  arising  out  of  natural  causes  as  well  as  from  accident,  and  it  was, 
therefore,  incumbent  upon  the  claimant  to  offer  some  evidence  that  his 
employment  caused  or  could  have  caused  the  injury. 

It  will  be  noted  thAt  the  finding  by  the  commission  that  the  employee 
strained  himself  in  lifting  these  bundles  was  stricken  out  and  not  subsequently 
included  in  its  final  determination.  If  there  were  no  strain  upon  the  parts 
injured  and  the  lifting  did  not  cause  the  hernia  —  as  we  must  assume  in 
the  absence  of  a  finding  of  such  fact  —  it  is  difficult  to  understand  how  the 
rupture  arose  out  of  and  in  the  course  of  the  employment.  As  was  said  in 
Uadden^s  Ccue  (222  Mass.  487) :  "  It  (the  act)  does  not  afford  compensation 
for  injuries  or  misfortunes,  which  merely  are  contemporaneous  or  coincident 
with  the  employment,  or  collateral  to  it.  Not  every  diseased  person  suffering 
a  misfortune  while  at  work  for  a  subscriber  is  entitled  to  compensation. 
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*  *  *  The  perBonal  injury  must  be  the  result  of  the  employment  and  flow 
from  it  as  tiie  inducing  proximate  cause.  *  *  *  The  direct  connection  between 
the  personal  injury  as  a  result  and  the  employment  as  its  proximate  cause 
must  be  proved  by  facts  before  the  right  to  compensation  springs  into  being." 
And  in  Clover,  Clayton  d  Co.  r.  Hughea  ( [House  of  Lords,  1010]  3  B.  W.  C.  G. 
275)  it  was  said  of  a  man  who  was  injured  while  doing  his  work:  "  If  that 
occurred  when  he  was  lifting  a  weight  it  would  be  properly  described  as  an 
accident.  •  •  *  But  it  does  not  establish  that  the  accident  was  one  '  arising 
out  of  the  employment;'  *  *  *  It  may  be  that  the  work  has  not,  as  a  matter 
of  substance,  contributed  to  the  accident,  though  in  fact  the  accident  happened 
while  he  was  working."  In  that  case  there  was  a  direct  finding  that  the 
strain  in  fact  caused  the  rupture.  Such  a  finding  is  lacking  in  the  one 
under  consideration. 

For  these  reasons  the  order  of  the  Appellate  Division  must  be  reversed  and 
the  claim  sent  back  to  the  commission  for  a  rehearing. 

We  refrain  from  expressing  any  opinion  at  this  time  as  to  whether  the 
words  **  accidental  injuries  "  include  internal  injuries  of  an  accidental  nature 
caused  by  the  usual  and  customary  employment.  It  will  be  time  to  deal 
with  this  questicm  when  it  arises. 

The  order  should  be  reversed,  and  rehearing  ordered,  costs  to  abide  event. 
HiBoooK,  €h.  J.,  Collin,  Cttddbrack,  Pound  and  Andbsws,  JJ.,  concur; 
Cahmmo,  J.,  not  voting.    Order  reversed,  etc. 

There  was  no  dispute  as  to  traumatic  origin  of  the  hernia  in 
TuciUo  V,  Waard  Baking  Co.^  the  text  of  which  appears  above, 
page  217.  For  failure  to  give  notice  of  accident  causing  inguinal 
hernia  the  Appellate  Division  reversed  and  remanded  Dorb  v. 
Steams  <6  Co.,  180  App.  Div.  138,  Nov.  14,  1917;  text  of  the 
opinion  appears  in  Part  Two.  Cases  of  hernia  are  noticed  in 
Bidletin  81,  page  256.  The  Commission  grants  compensation 
for  hernia  until  the  injured  employees  are  able  for  operation; 
then  for  six  weeks  after  operation  in  single  hernias  and  for  ten 
to  twelve  weeks  in  double  hernias.  Fear  of  death  prevents  opera- 
tion in  some  cases. 

5.  Kidneys. —  The  arm  of  a  candy  pulling  machine  struck  an 
employee  in  the  abdomen.  Injury  to  his  kidney  resulted  in 
abscess.  He  died  from  the  effects  of  an  operation.  The  Appellate 
Division  a£Srmed  an  award  to  his  dependents  unanimously  and 
without  opinion:  Abbonato  v.  Oreenfield's  Sons,  S.  D.  R,  vol.  9, 
p.  292,  May  31,  1916;  175  App.  Div.  958,  Nov.  15,  1916.  For 
injury  of  the  kidneys  by  strain  the  Commission  made  award  in 
Dunbar  v.  Schaupp,  Bui.,  vol.  2,  p.  232,  July  25,  1917;  but 
denied  award  in  Hurley  v.  Consolidated  Dental  Mfg.  Co.,  Bui., 
voL  2,  p.  149,  Apr.  24,  1917. 
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6.  Pleura. —  The  arm  of  a  knitting  machine  struck  an  employee 
in  the  chest  He  continued  at  work  against  his  physician's  advice. 
Twelve  days  after  the  accident  he  was  found  to  have  traumatic 
pleurisy.  Upon  his  death  as  a  result  thereof,  the  Commission 
awarded  compensation  to  his  widow.  The  Appellate  Division 
aflSrmed  her  award  unanimously  and  without  opinion:  Greenberg 
V,  Canadian  Knitting  MillSy  S.  D.  R.,  vol.  10,  p.  572,  Bui.,  voL  2, 
p.  9,  Sept.  15, 1916 ;  178  App.  Div.  942,  May  2, 1917.  A  mason's 
helper  received  numerous  injuries  from  falling  brick,  including 
bruises  on  the  right  side  of  the  chest.  The  Commission  awarded 
him  compensation.  Having  so  far  recovered  as  to  go  about,  he 
developed  pleurisy  in  the  right  side  and  died  therefrom.  The 
death  occurred  more  than  three  months  after  the  accident.  The 
Commission's  physician  waB  of  opinion  that  **  traumatic  pleurisy 
should  have  made  its  appearance  a  good  deal  earlier."  The  Com- 
mission's denial  of  death  benefits  to  his  dependents  was  affirmed 
by  the  Appellate  Division  unanimously  and  without  opinion: 
Henry  v.  Fuller  Co.,  S.  D.  R,  vol.  12,  p.  529,  Jan.  5,  1917; 
179  App.  Div.  952,  July  3,  1917. 

7.  Testicles. —  An  automobile  repair  tester  strained  himself 
in  cranking  a  motor.  The  accident  necessitated  removal  of  a 
testicle.  A  tumor  followed  the  operation.  The  Commission 
awarded  him  compensation  which  the  Appellate  Division  affirmed 
unanimously  and  without  opinion :  Smyth  v.  Packard  Motor  Co., 
File  No.  8486,  Feb.  1,  1917;  181  App.  Div.  907,  Nov.  14,  1917. 
The  Commission  decided  to  award  compensation  for  impaired 
earning  power  to  an  iron  worker  incapacitated  by  a  blow  on  the 
testicle  due  to  slipping  of  a  pair  of  tongs,  Mvller  v.  Ludlttm  Steel 
Co.,  Bui.,  vol.  2,  pp.  15,  21,  but,  for  insufficiency  of  evidence, 
denied  compensation  to  a  blacksmith  who  claimed  to  have  been 
struck  on  the  testicle  by  a  hammer:  Cronk  v.  Turner,  S.  D.  R, 
vol.  13,  p.  547,  Bui.,  vol.  2,  p.  167,  Apr.  11,  1917. 

M.  Exclusiveness  of  remedy. —  Full  protection  to  the  employer 
who  has  complied  with  the  Workmen's  Compensation  Law  is 
guaranteed  by  section  11,  as  interpreted  by  the  Court  of  .App^s 
in  Shanahan  v.  Monarch  Engineering  Co.  The  text  of  the  Shana- 
ban  decision  has  been  presented  in  Bulletin  81,  pages  321-327. 

Two   decisions   of   the   courts   concerning   the   procedure   of 
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employers  in  availing  themselves  of  the  exclusiveness  of  the  com- 
pensation law's  remedy  are  reproduced  here. 

The  Appellate  Term  of  the  Supreme  Court  in  the  First  Depart- 
ment has  held  that  the  question  of  relegating  an  employee  to  his 
compensation  law  remedy  should  be  raised  at  the  close  of  trial 
or  when  the  facts  are  all  shown  and  that  denial  of  such  relegation 
can  be  reviewed  only  upon  appeal.  The  text  of  the  opinion  is  as 
follows : 

ScHATnnBB  V.  Ameucan  Tobaooo  Oo.,  100  Misc.  261,  June,  1917. 

Whttakeb,  J.:  The  complaint  in  thie  action  is  oral,  the  claim  heing  "An 
action  for  personal  injuries.  .  Date  Aug.  2d.  191«.    Place  611  West  22d  St." 

No  answer  has  been  filed.  The  defendant  moved  to  dismiss  the  complaint 
setting  up  in  affidavits  that  the  defendant  is  engaged  in  a  business  which  falls 
within  the  provisions  of  the  Workmen's  Compensation  Act;  that  it  has  taken 
advantage  of  the  said  act;  that  when  the  plaintiff  was  injured  she  was  in  the 
employ  of  the  defendant;  that  the  jurisdiction  of  the  Workmen's  Compen- 
sation Commission  is  exclusive  as  provided  in  said  act,  and  that  the  Munici- 
pal Court  has  no  jurisdiction  of  the  subject-matter  of  the  action. 

The  defendant  appeared  generally,  and  the  plaintiff  claims  that  for  that  rea- 
son he  is  precluded  from  questioning  the  jurisdiction  of  the  Municipal  Court 
and  cites  section  88  of  the  Municipal  Court  Code  as  authority  for  that  posi- 
tion. Section  88  of  the  Municipal  Court  Code  reads  as  follows:  ''An  objection 
that  the  court  has  no  jurisdiction  of  the  person  of  the  defendant  or  no  juris- 
diction of  the  subject  of  the  action,  may  be  taken  by  filing  a  notice  of  special 
appearance,  as  hereinbefore  provided.  All  other  objections  which  heretofore 
might  have  been  taken  by  demurrer  may  be  taken  by  motion.  The  notice  of 
motion  must  specify  the  grounds  thereof  and  the  particular  defects  or  objec- 
tions upon  which  the  moving  party  reUea." 

A  general  appearance  waives  any  question  as  to  jurisdiction  of  the  person, 
but  it  has  always  been  held  that  an  objection  to  the  jurisdiction  of  the 
subject-matter  can  be  taken  at  any  time,  and  the  authorities  in  support  of 
.  that  proposition  are  so  numerous  and  familiar  as  to  need  no  citations.  So 
far  as  the  section  above  quoted  relates  to  objections  to  the  subject-matter,  it 
must  be  held  to  be  permissive  only,  and  that  a  party  cannot  be  deprived  of 
raising  the  question  of  jurisdiction  of  the  subject-matter  at  any  time.  So  far 
as  appears  by  the  complaint  the  Municipal  Court  has  jurisdiction  of  the  cause 
of  action.  Whether  or  not  it  has  been  deprived  of  the  power  to  exercise  that 
jurisdiction  in  this  action  depends  upon  the  facts  shown  upon  the  trial,  and 
cannot  be  determined  by  afiidavits  in  advance  of  the  trial. 

That  the  plaintiff  may  be  relegated  to  her  remedy  under  the  Compensation 
Law  is  a  question  that  should  be  raised  by  answer  or  motion  made  at  the  close 
qI  the  trial  or  when  the  facts  are  all  shown,  and  the  denial  of  a  motion  to 
dismiss  can  only  be  reviewed  upon  an  appeal  from  the  judgment.  Municipal 
Court  Code,  f  ld4. 

Gut  and  Finch,  J  J.,  concur.    Appeal  dismissed  with  ten  dollars  costs. 
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In  the  following  case  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Department,  upon  authority  of  Shinnick  v. 
Clover  Farms  Co.,  Bulletin  81,  page  299,  aflSrmed  an  order  of  Spe- 
cial Term  granting  a  motion  by  plaintiflF,  the  employee,  for  judg- 
ment on  the  pleadings  (176  App.  Div.  915,  January  19, 1917)  and 
certified  the  question  of  the  correctness  of  its  action  to  the  Court 
of  Appeals.  The  higher  court  answered  the  question  in  the 
affirmative  and  affirmed  the  Appellate  Division's  order.  The 
plaintiff  alleged  that  he  "  suffered  pain  for  a  long  period  of 
time,  though  he  was  not  incapacitated  for  more  than  two  we^ 
from  earning  full  wages."  The  decision  of  the  Court  of  Appeals 
appears  to  have  turned  upon  the  employer's  failure  to  show 
coverage  under  Workmen's  Compensation  Law,  §  2.  The  text 
of  the  opinion  is  as  follows : 

NiLSBN  V.  Amebican  Bbidge  Co.,  221  N.  Y.  12,  May  8,  1917. 

HooAir,  J. :  The  complaint  in  this  action  alleged  in  substance  that  defend- 
ant is  a  domestic  corporation;  that  on  'February  Idth,  1916,  plaintiff  whUe  in 
the  employ  of  defendant  and  engaged  in  work  under  its  direction,  without 
negligence  on  his  part,  and  by  reason  of  the  negligence  of  defendant,  received 
injury  to  his  person,  the  nature  of  which  is  detailed  in  the  complaint;  that 
by  reason  of  such  injuries,  which  are  stated  to  be  permanent,  he  suffered 
pain  for  a  long  period  of  time,  though  he  was  not  incapacitated  for  more  than 
two  weeks  from  earning  full  wages  at  his  customary  employment.  The  Defend- 
ant demurred  to  the  complaint  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was  overruled  and  plain- 
tiff's motion  for  judgment  on  the  pleadings  granted.  From  such  judgment 
appeal  was  taken  to  the  Appellate  Division,  where  the  judgment  was  affirmed. 

Upon  argument  of  the  appeal  in  this  court  counsel  for  defendant  appellant 
urged  that  by  the  enactment  of  the  Workmen's  Compensati<Mi  Act  plaintiff  is 
barred  from  any  right  to  recover  damages  for  his  injuries  in  a  common-law 
action  for  the  reason  that  the  remedy  provided  for  in  the  Compensation  Law 
is  exclusive. 

That  the  complaint  sufficiently  alleges  a  cause  of  action  for  negligence  at 
common  law  is  practically  conceded  by  appellant.  The  complaint  does  not 
allege  that  plaintiff  was  engaged  as  an  employee  in  a  hazardous  employment 
at  the  time  the  injury  was  sustained.  While  the  complaint  aUeges  the  corpo- 
rate existence  of  defendant  it  does  not  disclose  that  such  corporation  defend- 
ant was  engaged  in  any  hazardous  work  or  occupation  described  in  the  Work- 
men's Compensation  Law,  and  it  fails  to  allege  the  nature  of  the  business 
carried  on  by  the  defendant  or  that  it  was  engaged  in  business  as  a  manu- 
facturing corporation.  The  complaint  does  not  disclose  that  plaintiff  and 
plaintiff's  employer,  the  defendant,  are  subject  to  any  provisions  of  the  Com- 
pensation Law.  Consequently,  the  question  as  to  whether  or  not  the  plaintiff, 
by  reason  of  the  Compensation  Law,  is  barred  from  a  right  to  recover  is  not 
presented  upon  the  pleadings  before  us. 
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Hie  order  of  the  Appellate  Division  should  be  affirmed,  with  costs,  and 
the  question  certified  answered  in  the  affirmative. 

BiBCOfJK,  Ch.  J.,  Chase,  Pound,  McLaughun,  Crane  and  Andrews,  JJ., 
concur.    Order  affirmed. 

A  New  York  City  driver  hauled  a  load  of  beer  from  his 
employer's  brewery  to  a  saloon  in  a  building  at  some  distance  that 
also  belonged  to  his  employer.  Collapse  of  the  sidewalk  elevator 
connected  with  the  saloon  injured  him.  The  Municipal  Court 
denied  him  an  action  for  negligence  because  his  employer  had 
complied  with  the  Workmen's  Compensation  Law.  Upon  appeal 
the  Appellate  Term,  First  Department,  granted  him  such  action 
upon  the  ground  that  the  brewery  business  and  the  ownership  of 
the  separate  real  estate  were  altogether  independent  of  and  unre- 
lated to  each  other.  The  employer,  it  said,  was  a  third  party  as 
to  the  building  to  which  his  employee  was  making  the  delivery. 
In  a  dissenting  opinion  Justice  Guy  argued  that  the  compensa- 
tion law  did  not  contemplate  that  an  employer  should  have  '^  a 
dual  personality  —  a  sort  of  Doctor  Jekyll  and  Mr.  Hyde.''  The 
texts  of  the  Appellate  Term  opinions  were  presented  in  Bulletin 
81,  pages  124-126.  Since  the  publication  of  that  Bulletin,  the 
Appellate  Division,  reversing  the  Appellate  Term's  determina- 
tion, has  aflSrmed  the  Municipal  Court's  judgment.  The  text  of 
its  decision  is  as  follows : 

WiiriER  V.  DoELOER  BREWING  Co.,  175  App.  Div.  796,  Dec.  29,  1916. 

M0LA.UGHLIN,  J.:  This  action  was  brought  in  the  Municipal  Court  to 
recover  damages  for  personal  injuries  sustained  by  plaintiff  through  the 
alleged  negUgenee  of  the  defendant.  At  the  close  of  the  trial  the  complaint 
was  dismissed  and  from  a  judgment  entered  to  that  effect  an  appeal  was 
taken  to  the  Appellate  Term  where  the  same  was  reversed  and  a  new  trial 
ordered.  (97  Misc.  Rep.  160.)  The  defendant  then,  by  permission,  appealed 
to  this  court. 

The  facts  are  undisputed.  The  plaintiff,  at  the  time  of  the  accident,  was 
employed  by  the  defendant  to  drive  one  of  its  motor  trucks  used  in  connection 
with  its  business  in  manufacturing  and  delivering  beer.  While  delivering  a 
number  of  barrels  of  beer  to  a  saloon  located  on  the  cornor  of  One  hundredth 
street  and  Central  Park  West,  a  sidewalk  elevator  upon  which  the  beer  had 
been  placed  feU  by  reason  of  a  defect  in  it,  and  the  plaintiff  was  injured.  The 
building,  including  the  elevator,  was  located  some  distance  from  defendant's 
brewery,  but  was  owned  and  controlled  by  it.  The  Municipal  Court  held  that 
the  defendant  having  complied  with  the  Workmen's  Compensation  Law 
(Consol.  Laws,  chap.  67;  Laws  of  1913,  chap.  816,  as  re-enacted  by  Laws  of 
1914,  chap.  41 )  the  plaintiff  had  to  proceed  against  the  defendant  under  the 
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statute,  since  it  fumisbed  the  exclusive  remedy,  and  for  that  reason  a  com- 
mon-law action  for  negligence  could  not  be  maintained.  The  Appellate  Term 
held  —  one  of  the  justices  dissenting — that  notwithstanding  the  fact  that 
the  plaintiff  had  not  proceeded  under  the  statute,  the.  action  could,  never- 
theless, be  maintained  as  a  common-law  action  under  the  authority  of  Lester 
V.  Oiia  Elevator  Company  (169  App.  Div.  613). 

I  do  not  think  the  authority  relied  upon  has  any  application  to  the  facts 
here  presented.  In  that  case  the  plaintiff  was  an  employee  of  the  firm  of 
Bing  &  Bing,  which  had  complied  with  the  Workmen's  Ck>mpensation  I/aw. 
The  plaintiff  was  injured,  not  by  reason  of  the  negligence  of  his  employer, 
but  through  the  negligence  of  a  third  party,  the  Otis  Elevator  Company,  and 
this  court  held  that  a  common-law  action  against  such  third  party  could  be 
maintained  without  alleging  and  approving  plaintiff's  election  to  do  so  pur- 
suant to  section  29  of  the  Workmen's  Compensation  Law. 

In  the  present  case  plaintiff  was  injured,  not  by  reason  of  the  negligence  of 
a  third  party,  but  solely  by  reason  of  the  negligence  of  his  employer.  The  fact 
that  the  elevator  and  building  were  located  some  distance  from  the  defendant's 
brewery  did  not  make  the  defendant  a  third  party  or  in  any  way  change  the 
relation  existing  between  plaintiff  and  defendant.  The  employer,  it  is  true, 
owned  and  controlled  the  building  and  elevator,  but  plaintiff's  duties  were  to 
take  beer  from  the  brewery  and  deliver  it  to  such  places  as  the  brewery  com- 
pany might  direct.  One  of  the  places  which  it  was  supplying  with  beer  was 
the  saloon  referred  to,  where  the  plaintiff  was  delivering  beer  as  he  had  been 
directed  to  do.  He  was,  therefore,  at  the  time  of  his  injury  engaged  directly 
in  the  work  for  which  he  had  been  employed.  His  relation  to  the  defendant 
was  precisely  the  same  when  delivering  the  beer  that  it  was  when  he  left  the 
brewery.  To  hold,  under  the  facts,  that  the  brewery  company  ceased  to  be 
his  employer  and  could  be  treated  as  a  third  party  would,  in  effect,  as  it  seems 
to  me,  destroy  the  whole  scheme  and  purpose  of  the  statute.  The  purpose  of 
the  statute  is  to  provide  a  fixed  schedule  of  the  rates  of  compensation  to  be 
paid  by  employers  to  employees  injured  in  the  course  of  certain  hazardous 
employments,  irrespective  of  the  fault  occasioning  the  injury.  To  that  end 
the  employer  is  required  to  secure  payment  of  the  prescribed  compensation 
in  the  manner  pointed  out  in  the  statute.  It  is  conceded  that  the  plaintiff*8 
employer  —  the  defendant  ~-  had  complied  with  all  the  provisions  of  the  stat- 
ute so  that  the  plaintiff  was  fully  protected  under  it  and  could  have  applied 
for  such  compensation  instead  of  claiming  damages  against  the  defendant 
upon  the  theory  that  as  to  the  elevator  where  plaintiff  was  injured  it  was  a 
third  party.  To  give  the  statute  such  construction  is  to  read  into  it  provi- 
sions not  there  to  be  found,  and  to  destroy  the  very  purpose,  it  seems  to  me, 
sought  to  be  accomplished  by  the  act. 

The  determination  of  the  Appellate  Term,  therefore,  is  reversed  and  the 
judgment  of  the  (Municipal  Court  affirmed,  with  costs  in  this  court  and  in 
the  Appellate  Term. 

Clarke,  P.  J.,  Scott,  Smith  and  Page,  JJ.,  concurred.  Determination  of 
Appellate  Term  reversed  and  judgment  of  Municipal  Court  affirmed,  with 
costs  in  this  court  and  in  the!  Appellate  Term. 

If  the  brewery  company  in  the  above  case  had  owned  a  theater 
building  and  its  driver,  while  attending  a  play  out  of  hours,  had 
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been  injured  by  some  defect  in  the  theater,  it  is  hardly  possible 
but  that  the  courts  would  have  sustained  an  action  for  n^ligence. 
The  relationship  of  employer  and  employee  would  have  been  in 
suspension  and  another  relationship  substituted  in  its  place.  The 
cases  of  McCabe^  Ames  and  Piersan,  above,  pages  118-123,  are  in 
point.  Upon  such  theory  the  jury  upheld  the  right  of  the 
employee  to  an  action  for  negligence  in  Murphy  v.  Ludlum  Steel 
Co.,  the  facts  of  which  have  been  presented  above,  page  12<}. 
The  jury  decided  that  Murphy  was  a  tenant  of  the  steel  company 
rather  than  its  employee  as  concerned  the  accident  that  killed  him. 
The  case  being  under  appeal  to  the  Appellate  Division,  Third 
Department  (January,  1918),  the  steel  company's  attorn^ 
argued  that  it  was  entitled  to  have  the  question  of  fact  whether 
or  not  Murphy  met  his  death  in  the  course  of  his  employment  first 
passed  upon  by  the  State  Industrial  Commission.  The  action 
for  negligence,  said  the  attorney,  deprived  the  company  of  the 
benefits  of  Workmen's  Compensation  Law,  §§21  and  68;  "the 
legislature  intended  to  bring  every  case  of  injury  or  death  to  an 
employee  arising  out  of  an  employer's  negligence"  within  the 
Commission's  purview  and  to  "  do  away  with  any  action  before 
any  other  tribunal  in  the  first  instance  for  such  cause."  The 
Appellate  Division,  however,  affirmed  the  judgment. 

Commissioner  Lyon  has  noted  an  exception  to  the  completeness 
of  the  protection  against  negligence  actions  afforded  to  an 
employer  by  the  New  York  compensation  law.  If  an  employer 
enters  into  a  contract  of  employment  in  Xew  York  with  a  resi- 
dent of  another  state  and  if  such  non-resident  is  injured  outside 
of  New  York  in  the  course  of  his  employment,  the  Commissioner 
is  of  opinion  that  an  action  for  negligence  may  lie  in  the  state 
where  the  employee  meets  with  the  accident  and  that  against  such 
action  insurance  under  the  New  York  compensation  law  will  be 
pleaded  without  avail.  This  phase  he  brought  out  in  Lloyd  v. 
Power  Specialty  Co.,  Bulletin  81,  pages  157,  158,  and  amplified 
later  in  Carlson  v.  Ogden  Co.,  Bui.,  vol.  3,  p.  49.  In  the  latter 
case  he  said : 

One  of  the  fundamental  principles  of  our  Compensation  Law  is,  that  insur- 
ance made  compulsory  upon  the  employer  is  balanced*  by  a  release  of  the 
employer  from  eommon4aw  liability.  It  is  well  settled  that  in  actions  of 
tort  the  law  of  the  place  where  the  tort  is  committed  must  govern.  The  con- 
sequence is  that  if  the  claimant's  injury  arose  from  the  negligence  ofrhis 
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employer,  he  has  undoubtedly,  at  common-law  or  perhaps  by  statute,  a  right 
of  action  under  the  laws  of  Texas,  and  this  right  of  action  cannot  be  taken 
away  by  the  New  York  Workmen's  Compensation  Law. 

It  is  quite  evident,  therefore,  that  the  feature  of  our  law  which  is  compen- 
satory to  the  employer  for  compulsory  insurance  is  not  pres^it  in  this  case. 
I  think  it  altogether  probable  that  the  claimant,  if  he  were  injured  in  Texas 
by  the  negligence  of  his  employer,  could,  notvdthstanding  the  Kew  York  Com- 
pensation Law,  maintain  an  action  even  jn  the  State  of  Kew  York  for  dam- 
ages under  the  Texas  law,  the  states  affording  these  remedies  to  the  citizens 
of  each  other  under  the  general  doctrine  of  comity.  I  do  not  think  that  a 
resident  of  Rhode  Island  suing  a  New  Jersey  corporation  for  a  negligent 
injury  in  Texas  would  be  barred*  by  our  statute  from  recovery-  in  our  courts 
of  law. 

The  question  may  arise,  whether  the  claimant  in  the  Post  case,  if  he  had 
elected  to  sue  at  common-law*  in  New  Jersey,  where  his  accident  happened, 
would  have  been  barred  by  the  provisions  of  the  New  York  Oompensation  Law. 
I  am  inclined  to  think  he  would.  A  resident  of  New  York  seeking  the  aid 
of  a  New  Jersey  court  carrying  with  him,  as  our  Court  of  Appeals  holds  he 
does,  the  law  of  his  home  state  might  very  well  be  held  to  be  debarred  from 
pursuing  a  remedy  which  the  statute  of  his  own  state  had  taken  away  from 
hinL 

Notwithstanding  this  opinion  of  Commissioner  Lyon  and  the 
Commission's  denial  of  compensation  thereon,  the  Appellate 
Division,  to  which  the  Commission  certified  the  question,  has 
replied  that  Carlson  is  entitled  to  compensation:  181  App.  Div. 
— ,  December  28,  1917. 

In  connection  with  Commissioner  Lyon's  statement  that  the 
New  York  compensation  law  would  have  barred  the  claimant  in 
the  Post  case  had  he  attempted  to  sue  for  negligence  in  New  Jer- 
sey, the  following  opinion  of  the  New  York  Supreme  Court  in 
Nassau  County  is  of  interest.  In  this  case  the  employer  and 
employee  were  residents  of  New  Jersey,  the  hiring  was  in  New 
Jersey,  and  the  employee  met  with  an  accident  in  New  York.  The 
New  Jersey  compensation  law  did  not  bar  the  claimant  when 
she  attempted  to  sue  for  negligence  in  New  York.  The  court  cites 
as  authority  the  Appellate  Division's  decision  in  Shanahan  v. 
Monarch  Engineering  Co.,  which  decision  the  New  York  Court 
of  Appeals  has  since  reversed. 

Babnhabdt  v.  Amebican  Convckeie  STsaBL  Co.,  Bulletin  of  the  General  Con- 
tractor's Association,  vol.  7,  p.  224. 
ScuDDEB,  J.:     Motion  by  defendant  to  set  aside  the  verdict  in  favor  of 
plaintiff  and  for  a  new  trial.    Plaintiff's  intestate,  John  Bamhardt,  was 
accidentally  killed  on  June  12, 1W4,  at  Par  Rockaway,  N.  Y.    He  was  working 
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on  a  building  as  a  mason.  His  death  was  caused  by  the  breaking  of  a  scaffold 
on  which  he  was  working.  The  action  is  brought  against  intestate's  employer, 
the  American  Concrete  Steel  Company,  under  section  18  of  the  (Labor  Law. 
Plaintiff  recovered  a  verdict  of  $2^00.  The  sole  point  argued  by  defendant's 
counsel  in  support  of  the  motion  to  set  aside  the  verdict  is  that  it  was  error 
for  the  trial  court  to  exclude  the  Compensation  Law  of  the  State  of  New 
Jersey  as  a  defense  to  this  action.  Defendant  is  a  New  Jersey  corporation 
and  intestate  was  a  resident  of  that  state.  The  deceased  was  hired  by 
def^dant  in  New  Jersey,  and  he  was  sent  by  it  from  that  state  to  work  on 
the  building  in  New  York  at  which  the  accident  occurred.  After  his  death 
his  sister^  Gertrude  M.  Bamhardt,  applied  to  a  New  Jersey  court  for  com- 
pensation under  the  law  of  that  state  upon  the  ground  that  ^e  was  an  actual 
dependent  upon  the  deceased.  The  court  after  hearing  the  evidence  decided 
that  she  was  not  a  dependent  and  her  application  was  denied.  Subsequently 
Miss  Bamhardt  obtained  letters  of  administration  in  New  Jersey  upon  her 
brother's  estate  and  commenced  the  present  action  in  this  state.  In  this 
action  defendant,  in  addition  to  the  usual  defenses,  pleaded  as  a  separate 
defense  the  New  Jersey  Compensation  Law  and  Miss  Barnhardt's  proceeding 
in  the  New  Jersey  court  under  that  law.  Upon  the  trial  the  court  refused 
to  admit  in  evidence  the  New  Jersey  Compmsation  Law  on  the  ground  that 
it  was  not  a  defense.  To  this  refusal  an  exception  was  duly  taken  by  defend- 
ant In  order  to  review  its  ruling  the  trial  court  reserved  its  decision  of  de- 
fendant's motion  to  set  aside  the  verdict  and  for  a  new  trial.  The  case  presented 
is  in  substance  as  foUows:  Both  the  employee  and  employer  were  residents 
of  New  Jersey  and  entered  into  the  contract  of  employment  in  that  state 
under  which  the  employee  was  to  perform  services  in  this  state,  and  he  was 
killed  while  performing  such  services  here.  The  Compensation  Law  of  New 
Jersey  is  impliedly  binding  on  employees  and  their  dependents  unless  its 
provisions  are  waived  in  writing.  Employees  subject  to  its  provision  have 
no  remedy  except  the  compensation  or  death  benefits  provided  by  the  act 
itself.  It  is  not  claimed  that  the  contract  of  employment  expressly  provided 
that  the  law  of  New  Jersey  should  be  applied  in  determining  the  respective 
rights  and  liabilities  of  the  parties  arising  out  of  such  contract,  and  it  seems 
to  me  that  it  cannot  properly  be  inferred  that  the  parties  to  the  contract 
contemplated  that  the  law  of  New  Jersey,  the  place  of  making  that  contract, 
and  not  the  law  of  New  York,  the  place  of  its  performance,  should  apply. 
The  general  rule  is  that  the  law  of  the  place  of  the  performance  of  a  contract 
and  not  that  of  the  place  where  it  was  made  controls  its  construction.  In 
Dike  V.  Erie  R'y  the  rule  is  stated  as  follows:  ''The  lea!  loci  contractus 
determines  the  nature,  validity,  obligation  and  legal  effect  of  the  contract, 
and  gives  the  rule  of  construction  and  interpretation  unless  it  appears  to 
have  been  made  with  reference  to  the  laws  and  usages  of  some  other  state  or 
government,  as  when  it  is  to  be  performed  in  another  place,  and  then  in  con- 
formity to  the  presumed  intention  of  the  parties,  the  law  of  the  place  of 
performance  furnishes  the  rule  of  interpretation."  In  Curtis  v.  D.,  L,  d  W» 
It»  R.  it  is  stated:  ''When  it  appears  that  the  place  of  performance  was 
different  from  the  place  of  making  the  contract,  it  is  to  be  construed  according 
to  the  laws  of  the  place  where  it  is  to  be  performed."  Furthermore,  it  seems 
to  me  that  it  would  be  contrary  to  the  public  policy  of  this  state  to  permit 
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an  employee  in  advance,  as  a,  part  of  the  contract  of  ^nploymeat^  to  relieve 
his  employer  from  any  liability  imposed  by  the  Labor  Law  of  this  state,  or 
to  substitute  therefor  other  or  different  liability,  or  a  liability  created  or 
imposed  by  the  law  of  another  state.  The  Labor  Law  of  this  state  imposes 
upon  employers  many  restrictions  and  duties.  Its  provisions  are  designed  to 
conserve  the  health,  safety  and  morals  of  the  employees  and  to  increase  the 
duties  and  responsibilities  of  the  employer.  The  rules  of  conduct  prescribed 
by  the  Labor  Law  are  enacted  in  the  exercise  of  the  police  power  -of  the  state 
to  conserve  the  public  welfare,  and  their  observance  cannot  therefore  be  subject 
to  any  private  a^eement  between  employer  and  employee.  The  Labor  Law  of 
this  state  expressly  provides  that  an  employee  shall  have  a  right  of  action 
against  his  employer  to  recover  damages  for  a  wrong  done  him  contrary  to 
said  law.  That  this  liability  of  the  employer  to  respond  in  damages  to  the 
employee  for  an  infraction  of  the  law  furnishes  the  cbief  inducement  for 
its  observance  is  not  open  to  question.  An  express  or  implied  agreement 
between  the  employee  and  employer  relieving  the  employer  from  such  liability 
is  therefore  contrary  to  public  policy  as  tending  to  defeat  the  observance  of 
the  law.  The  Court  of  Appeals,  in  Matter  of  Post  v.  Burger,  etc.,  did  not 
decide,  as  contended  by  defendant's  counsel,  that  the  law  of  the  place  where 
the  contract  of  employment  is  made  governs  the  rights  of  the  parties, 
although  the  injury  may  have  happened  in  another  state.  Hie  court  in  that 
case  decided  that,  by  force  of  the  construction  to  be  placed  on  the  Workmen's 
Compensation  Law  of  New  York,  a  workman  hired  in  this  state,  sent  by  his 
employer  into  another  state  to  work,  and  injured  while  at  work  there,  is 
entitled  to  compensation  under  the  New  York  law.  ^In  the  Post  case  the 
court  only  undertook  to  construe  and  apply  the  Workmen's  Compensation  Law 
of  New  York,  and  it  held  that  the  New  York  act,  in  view  of  its  humane  pur- 
pose, should  be  construed  to  intend  that  in  every  case  of  employment  there 
is  a  constructive  contract  between  employee  and  employer,  general  in  its 
terms,  and  unlimited  as  to  territory,  that  the  employer  shall  pay,  as  provided 
by  the  New  York  act,  for  a  disability  or  the  death  of  the  employee  as  therein 
stated.  It  remains  to  be  considered  whether  or  not  the  application  of  the 
deceased's  sister  to  the  New  Jersey  court  for  relief  imder  the  Compensation 
Law  of  that  state,  and  that  court's  denial  of  her  application  on  the  groimd 
that  she  was  not  an  actual  dependent  of  decedent  bars  the  present  action  in 
this  state.  Even  if  it  is  assumed  that  it  is  the  law  that  in  such  a  case  as 
this  an  actual  dependent  represents  the  decedent's  estate,  and  that  if  com- 
pensation was  granted  to  him  as  such  dependent  by  the  New  Jersey  court, 
the  administrator  of  the  estate  would  be  barred  from  maintaining  an  action 
for  death  in  this  state  on  the  ground  that  a  double  recovery  for  the  same 
injury  should  not  be  permitted,  such  reasoning  would  not  apply  to  the 
present  case  where  the  application  to  the  New  Jersey  court  was  denied  on 
the  ground  that  the  applicant  was  not  a  dependent.  The  deceased's  sister, 
not  being  an  actual  dependent,  had  no  right  to  make  such  application  to  the 
New  Jersey  court,  and  therefore  had  no  right  to  represent  the  estate,  and 
the  application  having  been  denied,  there  was  no  former  recovery  (see  Shana- 
han,  aa  adm%  v.  Monarch  Engineering  Co^,  172  A.  D.  221).  Motion  denied 
and  exception  allowed  defendant.  Thirty  days'  stay  of  execution  and  sixty 
days  to  make  case  on  appeaL 
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The  City  Court  of  New  York  City,  in  Banchiere  v.  American 
Brass  Co.,  sustained  an  action  for  negligence  by  a  resident  of 
New  York,  whose  hiring,  employment  and  injury  were  in  Con- 
necticut, because  the  Connecticut  compensation  law  did  not  pro- 
vide a  remedy  for  loss  of  teeth  and  fracture  of  nasal  bones,  an 
accident  which  caused  no  cessation  of  labors  beyond  the  statutory 
period  of  two  weeks.  The  case  is  similar  to  Shirmich  v.  Clover 
Farms,  a  New  York  case  which  the  above-mentioned  decision  of 
the  Court  of  Appeals  in  the  Shanahan  case  seems  to  have  reversed 
by  implication.  Its  text  may  be  consulted  in  the  Bulletin  of  the 
General  Contractors'  Association,  vol.  7,  p.  223,  October,  1918. 

Cases  in  which  the  New  York  courts  have  sustained  foreign 
compensation  laws  on  behalf  of  employees  temporarily  coming 
into  New  York,  as  against  foreign  negligence  statutes,  are  cited 
in  Btilletin  81,  page  248. 

The  courts  of  New  York  decline  to  entertain  actions  of  New 
York  residents  based  on  the  New  Jersey  compensation  law 
because  that  law  provides  a  special  forum  for  decision  of  disputes 
that  may  arise  between  employer  and  employee  in  the  adjustment 
of  claims  under  its  terms.  Such  controversies,  it  declares,  are  to 
be  submitted  to  and  determined  by  a  judge  of  the  Court  of  Com- 
mon Pleas  of  New  Jersey.  The  text  of  Lehmann  v.  Ram^  Films, 
involving  the  point,  has  been  presented  in  Bulletin  81,  pages  158, 
159.    The  texts  of  two  later  cases  are  given  here  as  follows : 

McCabtht  v.  McAxjjster  Steamboat  Co.,  94  Misc.  692,  Apr.  24,  1916. 
NxwBUBaiB,  J.:  Motion  for  judgment  on  the  pleadings.  The  complaint 
allies  that  the  defendant,  a,  New  York  corporation,  entered  into  a  contract 
of  employment  in  the  state  of  New  Jersey  with  one  Joseph  McCarthy;  that  on 
or  about  the  2d  day  of  July,  1913,  while  so  employed,  through  the  careless- 
ness and  negligence  of  the  defendant,  said  Joseph  McCarthy  received  injuries 
which  resulted  in  his  death;  that  he  was  a  resident  of  this  state  and  that 
plaintiff  was  appointed  administratrix  by  the  surrogate  of  the  county  of 
New  York;  that  the  weekly  earnings  of  said  decedent  were  about  $8.76; 
that  the  legislature  of  the  state  of  New  Jersey  enacted  a  compensation  law, 
which  went  into  effect  July  4,  1911;  that  the  said  law  provided  that  the 
next  of  kin  of  an  employee  shall  benefit  by  fixed  schedule  of  compensation 
from  the  employer  of  the  deceased  upon  the  employee's  death  from  injuries 
through  an  accident  arising  out  of  and  in  the  course  of  his  employment,  and 
that  the  said  compensation  shall  be  paid  during  a  period  of  300  weeks;  that 
the  plaintiff  is  entitled  to  $1,500  based  upon  the  minimum  rate  of  wages  of 
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the  deceased.  The  answer  alleges  that  under  the  act  of  New  Jersey  all  ques- 
tions shall  be  submitted  to  the  Court  of  Common  Pleas  of  that  state  upon 
petition^  which  petition  shall  be  answered  and  the  issues  raised  determined 
by  said  court,  and  that  the  plaintiff  has  no  right  of  action  which  can  be 
enforced  in  this  state.  Section  18  of  chapter  95,  Laws  of  1911,  of  the  state 
of  New  Jersey  provides  that  in  case  of  &  dispute  over  or  failure  to  agree 
upon  a  claim  for  compensation  between  the  employer  and  employee,  or  the 
dependents  of  the  employee,  either  party  may  submit  the  claim  both  as  to 
questions  of  fact,  the  nature  and  effect  of  the  injuries  and  the  amount  of 
compensation  therefor  to  the  Judge  of  the  Court  of  Common  Pleas  of  such 
county  as  would  have  jurisdiction  in  a  civil  case.  Section  20  provides  for  the 
procedure  in  case  of  dispute.  That  there  is  a  dispute  between  the  parties  is 
apparent.  The  answer  denies  any  liability  and  any  negligence  or  carelessness 
on  its  part.  In  Lehmann  v.  Ramo  Filma,  Ino,,  921  Misc.  Rep.  418,  I  held  that 
as  the  act  provided  a  forum  wherein  the  disputes  between  the  parties  were  to 
be  determined  this  court  would  not  assume  jurisdiction.  But.  the  plaintiff 
contends  that  as  the  compensation  is  fixed  by  the  New  Jersey  statute  this 
action  is  merely  to  recover  the  minimum  rate.  Section  1  of  the  act  provides 
that  the  employee  shall  receive  compensation  provided  that  the  employee  him- 
self was  not  wilfully  negligent.  Section  12  provides  that  in  case  of  death 
compensation  shall  be  paid  during  300  weeks.  Section  21  provides  that  the 
amounts  payable  periodically  as  compensation  may  be  computed  to  one  or 
more  lump  sum  payments  by  the  judge  of  the  Court  of  Common  Pleas  having 
jurisdiction  upon  application  of  either  party.  I  do  not  understand  upon 
what  theory  plaintiff  fixes  the  compensation  at  $1,500;  the  compensation 
under  the  law  is  payable  weekly,  and  the  complaint  does  not  allege  that  the 
court  has  fixed  a  lump  sum,  as  provided  by  section  21  of  the  act.  For  the 
reasons  stated  the  motion  must  be  granted.    Motion  granted. 

Vebdiccio  v.  McNab  &  Hablis  Mfo.  Co.,  178  App.  Div.  48,  Apr.  6,  1917. 

Lauohlin,  J.:  The  only  point  presented  by  this  appeal  which  we  deem  it 
necessary  to  decide  is  whether  the  Workmen's  Compensation  Act,  so  called, 
of  New  Jersey,  being  chapter  95  of  the  Laws  of  1911,  as  amended  by  chapter 
174  of  the  Xaws  of  1913  and  chapter  244  of  the  Laws  of  1914,  confers  a 
cause  of  action  for  the  death  of  an  employee,  who  duly  elected  to  take  there- 
under and  to  relinquish  his  common-law  rights  and  any  other  statutory 
rights  of  his  dependents  in  case  of  his  death,  to  have  the  weekly  indemnity 
given  by  the  statute  computed  and  the  present  value  thereof  determined  and 
for  the  recovery  thereof  without  applying  to  or  action  by  a  judge  of  the 
Court  of  Common  Pleas  of  New  Jersey  as  therein  provided.  It  is  alleged 
in  the  complaint  that  the  plaintiff's  intestate  was  employed  by  the  defendant 
in  the  State  of  New  Jersey  to  work  in  its  foundry  at  Paterson,  in  that  State, 
where  in  the  course  of  such  employment  and  arising  therefrom  he  met  with 
an  accident  on  the  2dth  of  January,  1916,  from  which  he  died,  leaving  both 
parents  him  surviving  who  were  dependent  upon  him  for  support  and  who 
reside  in  Italy.  Paragraph  7  of  the  statute  provides  that  where  its  terms  are 
accepted  compensation  for  personal  injuries  to  or  for  the  death  of  an  employee 
by  accident  not  intentionally  self-inflicted  or  not  due  to  intoxication  and 
arising  out  of  or  in  the  course  of  his  employment  shall  be  made  by  the 
employer  according  to  the  schedule  prescribed  by  the  statute.    Paragraph  11^ 
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as  ameaded  in  1913,  contains  a  schedule  of  compensation  for  injuries,  and 
paragraph  12,  as  amended  in  1913  and  1914,  provides  a  basis  of  payments  for 
death.  The  scheme  in  each  instance  is  for  weekly  compensation  for  specified 
periods.  In  the  case  of  injuries  where  the  disability  is  temporary  or  is  total 
and  permanent  the  compensation  is  a  specified  percentage  of  the  wages 
received  by  the  employee  at  the  time  with  a  maximum  and  minimiun  and  is 
payable  during  the  disability  not  exceeding  a  specified  number  of  weeks,  and 
wheie  the  disability  is  partial  but  permanent  the  compensation  is  a  fixed 
percentage  of  such  wages  for  specified  periods  varying  for  different  specified 
injuries  with  a  like  maximum  and  minimum  and  with  a  general  provision 
with  respect  to  injuries  of  the  class  stated  ''or  where  the  usefulness  of  a 
member  or  any  physical  function,  is  permanently  impaired,"  providing  that 
the  compensation  "  shall  bear  such  relation  to  the  amounts  stated  '*  in  the 
schedule  "  as  the  disabilities  bear  to  those  produced  by  the  injuries  named 
in  the  schedule."  It  is  further  provided  in  that  section  that  if  the  employer 
and  employee  are  unable  to  agree  upon  the  amount  of  compensation  to  be 
paid  in  cases  not  covered  by  the  schedule  the  amount  shall  be  settled  by  a 
judge  of  the  Court  of  Common  Pleas  by  a  summary  proceeding  specially 
prescribed  in  paragraph  20.  Where  the  accident  causes  the  death  of  the 
employee  the  compensation  is  a  percentage  of  such  wages  with  a  like  maxi- 
mum and  minimum  for  300  weeks  depending  on  the  number  of  dependents  of 
the  class  specified  in  the  statute  which  includes  parents,  but  it  is  also  pro- 
vided that  in  the  event  of  the  death  of  a  dependent  the  right  to  the  weekly 
payments  shall  cease.  It  is  also  provided  that  where,  as  here,  there  is  more 
than  one  dependent  the  distribution  of  the  compensation  shall  be  made  among 
them  according  to  an  order  to  be  made  by  a  judge  of  said  court  who  shall  on 
an  application  and  presentation  of  the  facts  make  the  determination  **  accord- 
ing to  the  relative  dependency."  Paragraph  15  requires  that  notice  of  the 
injury  be  given  to  the  employer  by  the  employee  or  dependent  unless  he 
have  notice  thereof  and  that  no  compensation  shall  be  allowed  unless  the 
employer  has  knowledge  of  the  injury  or  the  notice  be  given  within  ninety 
days.  Paragraph  18  provides  that  in  case  of  a  dispute  over,  or  failure  of 
the  employer  and  claimant  "  to  agree  upon,  a  claim  for  compensation,"  either 
party  may  submit  the  claim  both  with  respect  to  questions  of  fact  and  the 
nature  and  effect  of  the  injuries  and  the  amount  of  compensation  to  any 
judge  of  the  Court  of  Common  Pleas  of  the  county  "as  would  have  juris- 
diction in  a  civil  case,"  and  such  judge  is  authorized  "  to  hear  and  determine 
such  disputes  in  a  summary  manner,"  and  it  is  provided  that  "  his  decision 
as  to  all  questions  of  fact  shall  be  conclusive  and  binding."  Paragraph  19 
provides  that  in  case  of  death,  ''where  no  executor  or  administrator  is 
qualified,"  the  judge  shall  order  and  direct  payment  to  be  made  to  such 
person  as  would  be  appointed  administrator  of  the  estate  of  the  decedent 
"  upon  like  terms  as  to  bond  for  the  proper  application  of  compensation  pay- 
ments as  are  required  of  administrators."  Paragraph  20,  as  amended  in 
1913,  r^^lates  the  procedure  in  case  of  a  dispute  between  the  claimant  and 
the  employer  and  contemplates  the  hearing  and  determination  by  the  judge 
of  the  Court  of  Common  Pleas  summarily  of  any  question  with  respect  to 
notice  to  or  knowledge  of  the  injury  by  the  employer  as  well  as  other  ques- 
tions and  for  the  entry  of  judgment  on  the  decision  and  for  the  satisfaction 
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thereof  to  the  extent  that  installmentB  are  paid.  It  also  contemplates  that 
the  Supreme  Court  may  review  questions  of  law  by  certiorari. 

Paragraph  21,  as  amended  in  1913,  provides  that  on  the  application  of 
either  party  on  due  notice  to  the  other  the  compensation  may  be  commuted 
by  the  Court  of  Common  Pleas  "  at  its  present  value  when  discounted  at  five 
per  centum  .simple  interest "  if  it  shall  appear  to  be  for  the  best  interest  of 
the  claimant  '^  or  that  it  will  avoid  undue  expense  or  undue  hardship  to 
either  party,  or  that  such  employee  or  dependent  has  removed  or  is  about 
to  remove  from  the  United  States,  or  that  the  employer  has  sold  or  other- 
wise disposed  of  the  greater  part  of  his  business  or  assets/*  The  statute 
then  enjoins  upon  the  judge  of  the  Court  of  Common  Pleas,  upon  whom  only 
the  authority  to  commute  is  conferred,  the  rule  to  be  observed  in  passing 
upon  such  an  application,  viz.,  "  that  it  is  the  intention  of  this  act  that  the 
compensation  payments  are  in  lieu  of  wages,  and  are  to  be  received  "  by  the 
claimant  in  the  same  manner  in  which  wages  are  ordinarily  paid  and  that, 
therefore,  commutation  "  is  to  be  aUowed  only  when  it  clearly  appears  that 
some  unusual  circumstances  warrant  such  a  departure."  Authority  is  also 
conferred  upon  the  judge  in  determining  a  dispute  with  respect  to  the  right 
to  compensation  or  the  amount  or  commutation  thereof  to  settle  and  deter- 
mine the  amount  to  be  paid  for  legal  fees  and  declares  it  to  be  unlawful  and 
a  contempt  of  court  for  ''  any  lawyer  or  other  person  "  to  ask  or  to  receive 
more. 

The  plaintiff  brings  this  action  in  total  disregard  of  all  of  the  provisions 
of  the  statute  which  contemplate  an  endeavor  on  the  part  of  the  claimant  to 
agree  with  the  employer  and  a  determination  of  any  controversy  with  respect 
to  the  facts  and  to  the  right  of  the  claimant  to  receive  a  gross  sum  by  com- 
mutation by  a  judge  of  the  Court  of  Common  Pleas  of  New  Jersey.  The 
decedent  elected  to  accept  the  rights  and  remedies  given  by  these  statutory 
provisions  in  lieu  of  any  other  right  or  remedy  that  he  or  his  dependoits 
might  have,  and  this  action  is  predicated  upon  the  contractual  liability 
thereby  created.  As  has  been  seen,  the  right  of  his  dependents  is  conditioned 
under  the  statute  upon  either  an  agreement  between  them  and  his  employer 
or  a  decision  by  the  judge  of  the  Court  of  Common  Pleas  on  any  dispute 
'  between  them  with  respect  to  notice  to  or  knowledge  by  the  employer  within 
the  time  specified  of  the  injury  which  resulted  in  the  death  of  the  employee 
and  of  any  other  question  of  fact  upon  which  the  right  to  compensation 
depends.  This  necessarily  embraces  any  question  with  respect  to  his  employ- 
ment or  rate  of  wages,  or  as  to  whether  his  death  was  accidental  arising  out 
of  and  in  the  course  of  his  employment  and  was  not  intentionally  self-infiicted 
or  not  due  to  intoxication  and  with  respect  to  the  proportion  of  the  com- 
pensation that  should  be  received  by  each  dependent  and  with  respect  to 
whether  the  compensation  should  be  commuted  into  a  lump  sum  presently 
payable.  It  appears  that  the  defendant  was  incorporated  under  the  laws  of 
this  State  and  it  is  suggested  that  service  could  not  be  made  upon  it  in 
compliance  with  the  statute  to  enable  the  claimants  to  proceed  thereunder 
in  New  Jersey.  Defendant  conducts  business  in  New  Jersey  and  the  contract 
of  employment  and  the  employment  were  there  and  decedent  met  his  death 
in  that  State.  It  is  to  be  presumed  that  the  statute  will  be  given  a  con- 
struction in  the  jurisdiction  where  it  was  enacted  to  enable  those  having 
claims  thereunder  to  enforce  them  as  therein  provided;   but  if  plaintiff's 
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rights  are  not  enforcible  under  the  statute  then  it  is  not  apparent  on  what 
theory  they  can  be  enforced  here  and  relief  under  the  New  Jersey  statute  is 
all  the  plaintiff  now  demands.  There  is  no  objection  to  the  maintenance  of 
a  ooMse  of  action  in  the  courts  of  this  State  based  on  a  foreign  statute  which 
does  not  contravene  any  public  policy  of  this  State.  The  difficulty  with 
the  plaintiflfs  case,  on  the  point  now  under  consideration,  is  that  the  foreign 
statute  does  not  give  an  independent  cause  of  action  enforcible  anywhere. 
It  has  proyided  an  administrative  remedy  by  prescribed  procedure  in  New 
Jersey  as  a  substitute  for  any  cause  of  action  that  there  might  otherwise  be 
and  it  was  optional  with  the  employee  to  accept  it  or  not  and  he  stipulated 
with  his  employer  to  accept  it.  The  fact  that  jurisdiction  was  conferred 
upon  a  judge  of  a  court  of  that  State  to  determine  all  controverted  questions 
of  fact  and  whether  or  not  there  should  be  a  commutation  of  the  compen- 
sation creates  no  greater  right  than  the  conferring  of  such  authority  on  an 
administrative  board  or  body  created  by  the  Legislature.  No  controlling 
decision  on  the  point  has  been  cited  or  found  by  us  but  there  have  been  other 
decisions  at  Special  Term  to  the  same  effect.  (See  McCarthy  v.  McAllister 
Steamboat  Co.y  94  Misc.  Rep.  002;  Lehmann  v.  Ramo  Films,  Inc.,  02  id. 
418.)  Until  some  amount  is  determined  upon  as  compensation  in  accordance 
with  the  statute  no  action  can  be  maintained  by  a  claimant  based  on  the 
statute.  Moreover  if  the  action  could  be  maintained  here'  it  is  not  at  all 
clear  that  it  could  be  enforced  by  the  plaintiff  who  does  not  show  that  he  is 
the  person  who  would  be  entitled  to  administration  in  New  Jersey;  and, 
therefore,  a  recovery  by  the  plaintiff  might  not  prevent  a  recovery  by  the 
dependents  or  in  their  right  in  New  Jersey. 

It  follows  that  the  order  should  be  affirmed,  with  ten  dollars  costs  and 
disbursements.  Clabke,  P.  J.,  Scott,  Davis  and  Sheabn,  JJ.,  concurred. 
Order  affirmed,  with  ten  dollars  costs  and  disbursements. 

X.  Failure  to  insure. —  If  an  employer  has  failed  to  take  out 
insurance,  his  injured  employee  has  the  alternative  of  proceedings 
for  compensation  before  the  Commission  or  proceedings  for 
damages  before  the  court  (Workmen's  Compensation  Law,  §§11, 
52).  Once  the  employee  has  chosen  one  of  these  two  remedies 
intelligently  and  with  knowledge  of  the  facts  he  cannot  withdraw 
and  elect  the  other,  especially  if  the  Commission  or  the  court  has 
made  a  decision.    The  point  is  established  by  the  following  opinion : 

Pavia  v.  Petboueum  Iron  Works  Co.,  178  App.  Div.  345,  May  2,  1917. 

CocBiUkixm,  J.:  This  is  an  appeal  from  a  decision  of  the  State  Industrial 
Commission  denying  the  application  of  the  claimant  to  withdraw  his  claim 
for  compensation  so  that  he  may  proceed  by  action  against  the  employer. 

The  claimant  was  injured  December  9,  191£k  The  employer  had  not 
secured  compensation  to  his  employees  as  required  by  section  50  of  the  Worlc- 
men's  Compensation  Law  (Consol.  Laws,  chap.  67  [<Laws  of  1914,  chap.  41], 
asamd.  byLaws  of  1914,  chap.  916).  The  claimant,  therefore,  under  sections 
50  and  11  of  that  act  might  at  his  option  elect  to  claim  compensation  there- 
under or  to  maintain  an  action  for  damages.    He  could  not  hav«  th^  benefit 
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of  both  remedies,  and  an  election  once  made  with  knowledge  of  the  facta 
confined  him  to  the  remedy  which  he  thus  elected.  Section  51  requires  an 
employer  who  has  complied  with  the  law  as  to  security  for  compensation 
to  "  post  and  maintain  in  a  conspicuous  place  or  places  in  or  about  his  place 
or  places  of  business  typewritten  or  printed  notices  in  form  prescribed  by 
the  Commission,  stating  the  fact  that  he  has  complied  with  all  the  rules  and 
regulations  of  the  Commission  and  that  he  has  secured  the  payment  of  com- 
pensation to  his  employees  and  their  dependents."  The  law,  therefore,  takes 
very  good  care  that  an  employee  6hall  be  adequately  informed  as  to  whether 
or  not  his  employer  has  complied  with  the  law  and  there  is  no  reason  why 
save  in  exceptional  instances  the  employee  should  be  ignorant  of  his  rights. 

In  the  present  case  the  claimant  on  February  20,  1916,  more  than  two 
months  after  the  accident,  submitted  to  the  Commission  his  first  notice  of 
injury  in  which  he  stated  among  other  things  that  the  employer  had  fur- 
nished him  medical  service  at  his  request.  Application  for  compensation 
was  made  March  14,  1916.  On  April  11,  1916,  the  Commission  wrote  the 
attorney  of  the  claimant  as  follows:  ''Supplementing  our  letter  to  you  of 
April  4th,  1916,  we  wish  to  advise  that  on  December  9,  1915,  the  Petroleum 
Iron  Works  of  Pennsylvania,  did  not  carry  insurance  as  required  by  the 
Workmen's  Compensation  Law  of  the  State  of  Kew  York."  The  claim  was 
heard  April  17,  1916,  by  the  Commission,  and  an  award  on  that  day  was 
made  in  favor  of  the  claimant  and  the  claim  continued  for  further  hearing. 
On  April  twentieth  payment  of  the  award  was  tendered  by  the  employer  and 
refused  by  the  claimant.  On  the  following  day,  April  twenty-first,  the 
claimant  filed  with  the  Commission  a  statement  that  he  withdrew  his  claim 
for  compensation  stating  that  it  was  his  intention  to  prosecute  his  common- 
law  remedy  under  the  laws  of  this  State.  This  notice  although  not  filed  with 
the  Commission  imtil  April  twenty-first,  was  dated  April  fourteenth,  three 
days  before  the  claim  was  heard  by  the  Commission  and  the  award  made,  and 
recited  the  fact  that  the  attorney  of  the  claimant  had  received  the  com- 
munication above  mentioned  of  April  eleventh,  from  the  Commission  to  the 
effect  that  the  employer  did  not  carry  insurance  as  required  by  the  statute. 

With  full  knowledge  of  the  situation,  therefore,  before  an  award  was  made 
and  with  competent  counsel  to  guide  and  advise  him,  the  claimant  permitted 
an  award  to  be  made  in  his  favor  and  ther^y  most  effectually  confirmed  his 
election  to  accept  such  remedy  as  was  afforded  him  by  the  Workmen's  Com- 
pensation ILaw.  There  is  no  pretense  that  he  did  not  fully  understand  his 
rights  before  the  award  was  made.  A  party  cannot  experiment  with  the 
Comonission  for  the  purpose  of  ascertaining  how  much  compensation  may  be 
awarded  him  and  then  if  dissatisfied  repudiate  the  award  and  seek  the  other 
remedy  permitted  by  the  statute.  His  election  once  made  intelligently  and 
with  knowledge  of  the  facts  should  be  conclusive.  The  Commission  was 
clearly  right  in  denying  the  application  to  discontinue  the  claim.  Decision 
unanimously  affirmed. 


In  an  action  of  an  employee  against  his  employer  for  damages 
the  burden  of  proof  is  on  the  employee  to  show  that  the  employer 
was  not  carrying  compensation  insurance  at  the  time  of  the  acci- 
dent.    The  point  is  made  in  the  following  decision : 
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Babone  v.  Brambach  Piano  Co.,  101  Misc.  670,  Dec.  6,  1917. 

Bijus,  J. :  Plaintiff,  an  employee  of  defendant  engaged  in  the  manufacture 
of  pianos,  was  injured  by  the  bite  of  a  dog  under  the  following  circumstances: 

He  had  been  directed  by  his  superior  to  carry  some  materials  into  a  cellar 
of  the  factory.  The  engineer  stationed  in  the  cellar  had  kept  a  dog  there 
for  a  year  or  more.  It  must  be  presumed  from  the  lapse  of  time  that  the 
dog  remained  there  with  the  permission  of  the  defendant. 

Appellant  urges  that  plaintiff  cannot  maintain  this  action  because  his 
remedy  under  the  Workmen's  Oompen^ation  Law  is  exclusive.  Plaintiff  had 
alleged  in  the  complaint  that  defendant  had  failed  to  "  secure  the  payment 
of  compensation  to  plaintiff  for  said  injuries,"  but  he  offered  no  proof  in 
support  of  this  allegation.  Defendant  contends  that  in  view  of  the  pro- 
visions of  the  law  ({  11)  that  the  remedy  therein  afforded  shall  be  exclusive 
the  burden  was  upon  plaintiff  to  prove  that  the  law  did  not  apply  by  reason 
of  defendant's  faUure  to  "  secure  the  payment  of  compensation  "  as  therein 
required.  I  think  that  the  language  of  the  statute  ({  50),  which  is  manda- 
tory upon  every  employer  in  this  respect,  gives  rise  to  the  presiunption  that 
the  defendant  has  complied  with  thi»  duty  placed  upon  him,  and  that  the 
burden  is  upon  the  plaintiff  to  establish  the  fact  which  prevents  the  appli- 
cation of  the  law  to  himself.  This  very  point  is  impliedly  held  in  Bhinnick 
V.  Clover  Farms  Co,,  169  App.  Div.  236,  237,  and  although  it  has  been 
intimated  in  Connors  v.  Bemet-Solvay  Co.,  94  Misc.  Rep.  40&--410,  that  the 
Bhinnick  case  has  been  in  substance  overruled  by  Matter  of  Jensen  v.  Bouthem 
Pac,  Co.,  215  N.  Y.  514,  the  suggestion  does  not  relate  to  the  point  now 
under  oonaideration.    I  think,  therefore,  that  the  judgntent  must  be  reversed. 

Plaintiff  also  urges  that  the  law  does  not  apply  because  the  injury  com- 
plained of  was  not  sustained  by  the  employee  "arising  out  of  and  in  the 
course  of  his  employment,"  as  provided  by  section  10.  This  subject  has  been 
discussed  in  an  elaborate  opinion  of  Mr.  Justice  tLyon  in  Matter  of  Moore 
V.  Lehigh  VaUey  R,  R.  Co.,  169  App.  Div.  177.  See,  also.  Matter  of  Rheintoald 
V.  Builder^  Brick  d  Bupply  Co.,  168  App.  Div.  426.  The  instant  case,  how- 
ever, aeeniB  to  me  to  be  much  simpler  of  solution.  There  is  no  doubt  that  the 
plaintiff  was  engaged  in  performing  the  duties  of  his  employment  at  the  time 
he  waa  bitten.  The  presence  of  the  dog  with  defendant's  implied  knowledge 
and  consent  was  one  of  the  physical  conditions  of  the  plant  imder  which  the 
defendant  required  the  plaintiff  to  perform  his  duties.  The  mere  fact  that 
the  direct  cause  of  the  injury  was  animate  rather  than  inanimate  does  not 
alter  the  result;  nor  in  this  view  can  I  see  any  force  in  the  suggestion  that 
the  dog  was  not  especiially  kept  as  a  watchdog  or  for  some  similar  purpose 
(though  I  think  the  proof  showed  that  it  was  so  employed).  The  right  of 
the  plaintiff  to  a  recovery  does  not,  on  any  theory  of  which  I  am  made 
aware,  depend  upon  the  comparative  usefulness  to  the  employer's  business  of 
the  immediate  cause  of  the  injury. 

Phelbin  and  Ordway,  JJ.,  concur.  Judgment  reversed  and  new  trial 
granted,  with  costs  to  appellant  to  abide  event. 

Earlier  cases  relative  to  failure  to  insure  may  be  consulted  in 
Bulletin  81,  pages  111-114,  282-235. 
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O.  Third  party  responsible. —  The  double  remedy  noticed  im- 
mediately above  is  also  available  to  an  employee  or  his  dependents 
if  another  not  in  the  same  employ  has  caused  his  accident ;  in  such 
case,  if  he  elects  to  claim  compensation,  an  award  operates  as  an 
assignment  of  his  cause  of  action  against  the  third  party  for 
damages  to  the  insurance  carrier  or  other  person  liable  to  pay  such 
award  (Workmen's  Compensation  Law,  §  29).*  The  cases  whose 
texts'  follow  involve  interpretation  of  these  provisions. 

Compensation  is  payable  as  a  rule  in  periodic  partial  payments 
(§  25).  Its  total  amount  may  be  definite  or  contingent  (§§  15, 
16).  In  one  case  the  injured  employee  may  receive  compensation 
for  a  very  limited  number  of  weeks;  in  another,  for  the  balance 
of  his  life.  Awards  for  loss  of  certain  bodily  members  are  limited 
to  fixed  numbers  of  weeks.  Awards  are  subject  to  future  modifi- 
cation. In  death  cases  the  total  amount  that  the  beneficiaries  will 
receive  is  calculable  only  from  mortality  and  remarriage  tables. 
This  variety  of  possibilities  has  a  bearing  upon  the  question  of 
the  amount  of  damages  that  an  insurance  carrier  may  recover 
under  automatic  assignment  of  the  cause  of  action,  when  the 
employee  has  elected  to  claim  compensation,  as  two  conflicting 
Supreme  Court  decisions  show.  In  one  of  these,  U,  S.  F.  &  O,  Co. 
V.  N,  Y.  Rys.  Co.,  the  text  of  which  has  been  presented  in  Bulle- 
tin 81,  pages  118-121,  the  Appellate  Term,  First  Department, 
holds  that  the  assignee  may  not  recover  damages  in  excess  of  the 
amount  of  the  compensation  allowed  to  the  assigning  claimant ;  in 
the  other,  the  text  of  which  follows  here,  the  Appellate  Division, 
Fourth  Department,  holds  that  the  assignee  should  recover  full 
damages  impressed  with  the  trust,  after  recompensing  itself  for  its 
payments  of  compensation,  to  account  in  the  end  to  the  claimant 
or  his  heirs  for  any  surplus.  The  two  decisions  may  be  read 
together.    The  text  of  the  second  and  later  is  as  follows: 

Casualty  Co.  of  America  v,  Swirrr  Elbctrio  Light  &  Power  C3o.,  174  App. 
Div.  825,  Nov.  15,  1916. 
De  Angelis,  J.:  James  A.  Robinson,  an  employee  of  Matthew  A.  Ryan, 
was  killed  on  the  4th  day  of  November,  1014,  in  the  village  of  Albion,  by  an 
electric  current  which  proceeded  from  the  defendant's  primary  electric  wires 
with  which  he  came  in  contact. 

*  During  the  year  ended  June  30,  1917,  according  to  statement,  action  for 
damages  was  brought  by  Injured  employees  In  1,500  third-party  cases,  but  In  only 
108  such  cases  was  such  action  actually  begun. —  Report  of  Workmen*s  Compensation 
Bureau. 
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Ryan,  the  employer,  wag  insured  under  the  Workmen's  Compensation  Law 
in  the  plaintiff.  Bobinson's  .widow  elected  to  take  the  benefit  of  the  Work- 
men's Compensation  Law,  made  the  required  assigmnent  of  the  cause  of  action 
against  the  defendant  to  the  plaintiff,  procured  an  award  against  the  plaintiff 
for  herself  snd  children  snd  had  been  paid  by  the  plaintiff  on  account  of  its 
liability  almost  $400  when  this  action  was  begun. 

The  plaintnff,  the  insunince  carrier,  has  recovered  a  judgment  against  the 
defendant  for  the  moneye  so  paid  out,  upon  the  theory  that  the  death  of  the 
deceased  was  caused  by  the  negligence  of  the  defendant  without  fault  on  his 
part. 

The  defendant  challenges  the  judgment,  asserting  that  the  evidence  did  not 
permit  an  inference  of  negligence  on  its  part  and  showed  conclusively  that 
the  death  of  the  deceased  was  due  solely  to  his  own  negligence;  and  that  in 
the  view  of  the  case  most  favorable  to  the  plaintiff  the  question  of  the 
defendant's  negligence  and  the  question  of  freedom  from  contributory  negli- 
gence on  the  part  of  the  deceased  were  for  the  jury. 

The  plaintiff  challenges  the  judgment  on  the  ground  that  an  improper  rule 
of  damages  was  adopted  by  the  trial  court,  in  that  the  plsdntiff  should  not 
have  been  limited  to  the  amount  of  the  moneye  paid  by  it,  but  should  have 
been  allowed  to  recover  full  damages,  not,  however,  in  excess  of  an  amount 
sufficient  to  indemnify  it  to  the  extent  of  its  liability. 

We  think  that  the  trial  court  erred  in  taking  from  the  jury  the  question  of 
the  defendant's  n^ligence  and  the  question  of  freedom  from  contributory 
negligence  on  the  part  of  the  deceased.  We  also  think  it  was  error  to  limit 
the  recovery  to  the  amount  of  the  moneys  that  had  been  paid  by  the  plaintiff 
on  account  of  its  liability  up  to  the  time  the  action  was  begun. 

It  is  not  easy  to  determine  what  the  rule  of  damages  should  be. 

At  the  time  of  the  death  of  Robinson  his  widow  was  twenty-nine,  one  of 
his  children,  ten,  and  the  other,  three  years  of  age.  The  widow  was  awarded 
three  dollars  and  forty-six  cents  and  each  child  one  dollar  and  fifteen  cents 
per  week.  The  sum  of  the  allowances  was  ordered  paid  to  the  wddow  bi-weekly 
so  that  she  gets  eleven  dollars  and  fifty-two  cents  bi-weekly  for  the  family. 
She  wss  also  awarded  ninety-five  dollars  for  the  funeral  expenses  of  her  hus- 
band. Under  section  16  of  the  Workmen's  Compensation  Law  (Consol.  Laws, 
chap.  67  (Laws  of  1014,  chap.  41],  as  amd.  by  Laws  of  1914,  chap.  316)* 
the  widow  is  entitled  to  her  allowance  during  her  widowhood  and  in  ease  she 
shall  marry  she  will  be  entitled  to  two  years'  compensation  in  one  sum  as  a 
final  allowance.  Each  of  the  children  is  entitled  to  his  allowance  until  he 
shall  reach  the  age  of  eighteen  years. 

We  have  carefully  considered  the  provisions  of  the  Workmen's  Compensa- 
tion Law  in  its  bearing  on  the  question  of  damages  in  a  case  like  this  where 
the  widow  has  elected  to  take  compensation  under  the  Workmen's  Compen- 
sation Law  and  has  assigned  the  cause  of  action  against  the  third  party  to 
the  insurance  carrier.  Whether  in  such  a  case  the  employer  is  insured  in  the 
state  insurance  fund  or  by  an  insurance  corporation  or  association  author- 
ized to  transact  the  business  of  workmen's  compensation  insurance,  the  right 
to  maintain  an  action  against  a  third  party,  a  wrongdoer,  is  the  same. 

We  are  disposed  to  construe  section  29  of  the  Workmen's  Compensation 
Law,*  applicable  in  such  a  case,  in  such  manner  as  to  give  it  the  meaning 

*  Since  amd.  by  Laws  of  1916,  chap.  622.—  [Rep. 
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that  would  ordinarily  be  attached  thereto.  We  believe  that  when  the  Legis- 
lature adopted  this  proyision,  "  If  he  elect  to  take  compeneation  under  this 
chapter,  the  cause  of  action  against  such  other  shall  be  assigned  to  the 
State  for  the  benefit  of  the  state  insurance  fund,  if  compensation  be  pay- 
able therefrom,  and  otherwise  to  the  person  or  association  or  corporation 
liable  for  the  payment  of  such  compensation/'  etc.,  the  Legislature  intended 
that  the  full  and  complete  cause  of  action  should  pass  under  the  assignment. 
If  not,  what  was  to  become  of  such  part  of  the  cause  of  action  as  might 
remain?  Take  what  was  done  in  the  case  under  review.  Here  the  trial  judge 
limited  the  recovery  to  the  amount  that  had  been  paid  by  the  insurance  carrier 
down  to  the  time  of  the  commencement  of  the  action.  That  certainly  could  not 
be  regarded  as  indemnity,  for  the  widow  and  the  children  still  live  and  have 
already  received  much  more  than  this  so-called  indemnity.  It  may  be  said 
that  another  action  may  be  brought.  Suppose  we  could  overcome  the  objec- 
tion to  splitting  the  cause  of  action  by  making  an  exception  to  the  rule 
against  splitting  causes  of  action  on  the  ground  that  the  reason  for  the  rule 
did  not  exist  and  justice  required  the  exception.  Would  any  one  suggest  that 
the  exigency  for  protecting  the  state  fund  is  so  great  that  we  could  by  con- 
struction suspend*  the  operation  of  the  statute  (Code  Civ.  Proo.  $  1<902  et  aeq.), 
which  limits  to  the  period  of  two  years  the  time  within  which  a  death  negli- 
gence action  can  be  brought?  Again,  what  is  there  in  the  Workmen's  Com- 
pensation Law  which  would  justify  the  donation  of  part  of  the  damages  for 
which  a  third  party  might  be  liable  to  the  third  party,  the  wrongdoer? 
Again,  who  can  say  that  a  recovery  in  such  a  case  is  necessarily  indemnity? 
Cases  of  the  liability  of  third  parties  will  be  few  in  any  event.  How  can  we 
say  that  the  Legi8lattu*e  did  not  r^;ard  them  as  negligible  rather  than  the 
baflis  for  speculation?  Assume  that  in  a*  given  case,  where  the  State  or  an 
insurance  corporation  prosecutes  an  action  of  this  kind,  without  the  presence 
of  the  widow  in  her  sable  garments  and  the  prattling  babies  about  her  feet, 
there  be  a  recovery  (it  may  be  possible)  beyond  indemnity,  stUl  we  ask  why 
should  that  be  cut  down  by  a  gift  to  the  third  party,  the  wrongdoer?  The 
fact  that  the  Commission  under  the  Workmen's  Compensation  Law  is 
required  to  *'  fix  the  rates  of  premiums  *  *  *  at  the  lowest  possible  rate 
consistent  with  the  maintenance  of  a  solvent  state  insurance  fund  and  the 
creation  of  a  reasonable  surplus  and  reserve"  (§0^)  and  to  readjust  rates  for 
the  several  groups  of  employment  and  to  give  credit  for  surplus  to  and  charge 
employers  with  deficiencies  in  rates  ( S  97 )  ,*  does  not  seem  to  us  to  give  any 
advantage  to  the  insurance  corporations  or  associations.  Wc  know  of  no 
provision  in  the  insurance  contract  of  insurance  corporations  and  associations 
for  adding  to  or  reducing  premiums  and  we  have  no  certain  informaticm  to 
lead  us  to  believe  that  the  law  as  it  now  stands  in  the  respect  referred^  to 
favors  such  corporations  and  associations.  We  think  the  Commission  would 
find  no  difficulty  in  retaining  their  recoveries  in  third  party  cases  so  as  not 
to  put  the  state  fund  at  a  disadvantage  in  favor  of  such  corporations  and 
associations,  if  such  a  disadvantage  may  be  possible.  Again,  we  may  assume 
that  there  may  be  a  defect  in  the  law,  still  we  should  not  attempt  to  put  a 
strained  construction  on  other  parts  of  this  law  to  remedy  a  defect  which  may 
be  cured  by  appropriate  legislation.     Again,  we  must  remember  that  this 

•  Since  amd.  by  Laws  of  1916,  chap.  622.—  [Rbp.] 
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defendant  is  making  a  selflsh  claim  for  relief  from  part  of  its  liability. 
Within  the  idea  of  indenmity,  as  claimed  by  the  defendant,  we  may  suggest 
a  possible  solution  of  the  problem,  although  we  need  not  pass  upon  that  ques- 
tion now,  for  we  think  the  plaintiff  should  recover  from  the  defendant  its 
full  liability  in  the  first  instance  in  any  event.  Our  suggestion  is  that  the 
damages  when  recovered  shall  be  regarded  by  the  plaintiff  as  impressed  with 
the  truflt  to  reimburse  it  for  whatever  moneys  it  may  be  called  upon  to  pay 
to  the  widow  and  children,  and,  if  in  the  end  there  shall  be  a  surplus,  to 
account  for  that  surplus  to  the  proper  legal  representatives  of  the  deceased. 

It  follows  from  the  foregoing  that  the  judgment  and  order  must  be  reversed 
and  a  new  trial  ordered,  without  the  costs  of  this  appeal  to  either  party. 

All  concurred,  ELbuse,  P.  J.,  in  a  separate  memorandum,  and  Foote,  J.,  in 
result  only,  in  a  separate  memorandum. 

KsusB,  P.  J.  (concurring) : 

I  concur  for  reversal  upon  both  grounds  stated  in  the  opinion  of 
Db  Anoeus,  J.  I  think,  however,  that  it  does  not  necessarily  follow  that  if 
the  plaintiff's  right  to  recover  is  to  be  limited  to  the  actual  payments  made 
by  it  under  the  Workmen's  Compensation  Law,  the  Statute  of  Limitations 
would  commence  nmning  upon  its  cause  of  action  at  the  time  the  cause  ot 
action  for  negligence  accrued  to  the  personal  representatives  of  Robinson,  the 
employee,  for  whose  death  the  defendant  became  liable.  If  the  plaintiff's  right 
of  recovery  is  to  be  thus  restricted,  it  would  seem  that  its  claim  against  the 
defendant  is  like  any  other  obligation  payable  in  instalments.  In  such  a  case 
the  plaintiff  could  sue  as  each  installment  became  due  and  the  Statute  of 
Limitations  would  not  begin  to  run  until  the  particular  installment  is  duo. 

The  general  liability  of  the  defendant  would  be  litigated  upon  the  first 
action.  It  would  not  be  necessary  to  litigate  it  again,  because  the  determina- 
tion in  that  action  would  be  re«  adjudicata  in  any  action  brought  upon  a 
subsequent  installment.  I  am  of  the  opinion,  however,  that  the  plaintiff  in 
that  r^ard  is  in  the  same  situation  as  the  personal  representatives  of  the 
deceased  would  be,  to  whose  rights  it  succeeds  under  the  assignment;  that  it 
can  maintain  but  one  cause  of  action  and  must  recover  all  its  damages 
in  that  action.  It  is  true  it  may  recover  more  than  it  actually  pays.  It  is 
also  true  that  it  may  recover  less. 

Foote,  J.  (concurring  in  the  result) : 

I  think  defendant  had  the  right  to  have  the  questions  of  fact  left  to  the 
jury,  but  I  do  not  think  the  trial  judge  erred  in  holding  that  plaintiff's  recov- 
ery is  limited  to  the  amount  plaintiff  had  paid  out.  There  is  but  one  cause 
of  action  and  no  action  can  be  brought  for  future  payments  plaintiff  may 
make.  i 

Judgment  and  order  reversed  and  new  trial  granted,  without  coats  of  this 
appeal  to  either  party. 

The  amendment  to  Workmen's  Compensation  Law,  §  29, 
effected  by  L.  1917,  ch.  705,  makes  the  assignment  of  a  cause  of 
action  consecutive  upon  and  therefore  contingent  upon  award  of 
compensation.    This  is  essential  to  full  protection  of  the  injured 
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employee.  If  the  Commission,  for  any  cause,  denies  him  com- 
pensation, he  can  then  fall  back  upon  such  jrelief  as  a  suit  for 
damages  offers.  The  amendment  avoids  harsh  consequences  of 
the  following  decision  interpretative  of  §  29  as  it  stood  prior  to 
the  amendment  of  1917.  According  to  this  decision,  the  section, 
as  it  stood  originally,  made  an  assignment  effective  immediately 
upon  the  election  and  before  the  Commission  had  acted  upon  a 
claim.  The  decision  holds  that  assignment  vests  in  the  person 
liable  to  pay  compensation,  a  title  of  which  he  cannot  subse- 
quently be  divested  against  his  consent  either  by  the  injured 
employee  or  by  the  Commission ;  also  that  payment  of  a  compen- 
sation award  by  a  third  party  is  sufBcient  consideration  for  a 
release  by  the  assignee  of  a  cause  of  action.    Its  text  is  as  follows: 

Sabatino  v.  Crimminb  Construction  Co.,  102  Misc.  172,  Jan.  9,  1918. 

Pkndleton,  J.:  Defendant  moved  to  diBmias  the  complaint  on  the  evi- 
dence at  the  trial.  Decision  was  reserved  and  the  case  sent  to  the  jury  to 
assess  the  damages.     Code  Civ.  Pro.  §  1187. 

The  action  is  in  negligence  for  damages  for  personal  injuries  brought  by 
an  employee  against  a  third  party,  not  the  employer. 

The  answer  sets  up  as  an  affirmative  defense  that  plaintiff  had  been 
divested,  before  suit  brought,  of  the  cause  of  action  under  the  provisions  of 
section  29  of  the  Workmen's  Compensation  Law,  and  was  not  therefore  the 
real  party  in  interest. 

There  is  no  dispute  as  to  the  facts,  and  the  only  question  is  whether  the 
title  to  the  cause  of  action  had  passed  out  of  the  plaintiff  as  matter  of  law. 

Evidence  having  be^i  offered  for  defendant,  the  motion  should  properly 
have  been  to  direct  a  verdict  for  defendant,  and,  there  being  ccmcededly  no 
question  of  fact,,  it  may  be  so  treated.  Wagara  Falls  Fire  Ins,  Co.  v.  Camp- 
bell Stores,  101  App.  Div.  400;  Sheldon  v.  George,  132  id.  470;  DilUm  v. 
Cookroft,  90  N.  Y.  649;  Westervelt  v.  Phelps,  171  id.  212;  Appleby  v.  Astor 
Fire  Ins.  Co,,  64  id.  253. 

Plaintiff,  an  employee  of  the  Collette  Company,  was  struck  by  a  chain 
operated  by  defendant.  He  filed  with  the  commission  notice  of  an  election 
to  sue  defendant  as  a  third  party  under  the  provisions  of  the  Workmen's 
i  Compensation  Law,  subsequently  withdrew  it  and  filed  a  claim  against  the 

i  employer  accompanied  by  an  assignment  in  the  form  prescribed  by  the  com- 

j  mission  of  any  claim  against  third  parties.     The  claim  was  allowed  by  the 

commission  and  an  award  made.  It  was  not  paid  by  the  employer,  who  noti- 
fied defendant  of  the  award  and,  claiming  to  be  subrogated  to  the  employee's 
rights  against  the  defendant,  called  upon  defendant  to  pay  it.  There- 
after this  action  was  commenced.  Subsequently  defendant  paid  the  amount 
of  the  award  to  the  commission  and  received  a  release  from  the  employer 
releasing  defendant  from  all  liability  for  any  claim  arising  out  of  plaintiff's 
injury.  The  commission  sent  its  check  for  the  amount  of  the  award  to 
plaintiff,  who  refused  to  accept  it.    Thereafter  plaintiff,  on  notice  to  the 
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employer,  but  not  to  defendant,  applied  to  the  commission  to  withdraw  his 
claim  against  the  employer,  claiming  that  the  employer  had  failed  to  secure 
the  payment  of  compensation  as  provided  in  section  50  of  the  act.  The 
commission  allowed  the  claim  to  be  withdrawn  and  apparently  set  aside  the 
award. 

Construing  section  29  of  the  Workmen's  C!ompen8ation  Law  in  connection 
with  the  other  provisions  of  that  statute,  its  plain  intent,  purpose  and  effect 
is  that  an  employee  has,  where  injured  by  the  negligence  of  one  other  than 
the  employer  and  not  in  the  eame  employ,  the  choice  of  remedies,  vie,  his 
daim  under  the  act  against  the  employer  or  his  cause  of  action  at  law  against 
snch  other  person,  and  that  in  the  former  event  the  oause  of  action  against 
such  other  person  must  be  surrendered  to  the  State  for  the  benefit  of  the 
state  insurance  fund  or  to  the  person  liable  to  pay. 

The  act  created  a  new  remedy  and  was  designed  to  make  trade  accidents 
a  trade  li&bility  in  cases  coming  within  its  provisions;  the  liability  of 
employers  was  extended,  and  they,  or  the  persons  liable  to  pay  the  compensa- 
tion, were  subrogated  by  way  of  indemnity  to  all  claims  of  the  employees 
against  others  who  caused  the  injury. 

The  statute  deals  directly  only  with  the  liability  of  the  employer.  It 
neither  impairs  nor  adds  to  the  employee's  common-law  rights  against  third 
parties.  He  has  the  option  of  pursuing  those  rights  as  if  the  statute  never 
existed,  or  he  may  take  compensation  under  the  act,  in  which  case  he  sur- 
renders, for  the  benefit  of  the  party  paying,  the  cause  of  action  against  third 
parties,  or  he  may  pursue  the  action  at  law  against  the  third  parties  and  claim 
under  the  statute  the  difference,  if  any,  between  the  recovery  at  htw  and  the 
compensation  he  would  be  entitled  to  under  the  act,  giving  notice  of  the  elec- 
tion in  order  that  the  party  liable  under  the  act  may  have  an  opportunity  to 
protect  his  interest.  Lester  v.  Oiie  Elevator  Co.,  160  App.  Div.  613;  Miller 
T.  New  York  Raihoaya  Co,^  171  id.  316;  Matter  of  Woodward  v.  Conhlin  d 
Bon,  Inc.,  id.  140;  Dietz  v.  Bolomon/witz,  N.  Y.  L.  J.  Sept.  24,  1917. 

There  is  no  dispute  as  to  these  general  principles,  but  plaintiff  contends 
that  until  payment  of  the  award  the  assignment  of  the  cause  of  action  is 
not  effective. 

The  original  act,  as  amended'  by  chapter  41,  Laws  of  1914,  section  29, 
provided:  "If  a  workman  entitled  to  compensation  under  this  chapter  be 
injured  or  killed  by  the  negligence  or  wrong  of  another  not  in  the  same 
employ,  such  injured  workman,  or  in  case  of  death,  his  dependents,  shall, 
^ore  any  euit  or  cUUm  under  thie  chapter,  elect  whether  to  take  compensa- 
tion under  this  chapter  or  to  pursue  his  remedy  against  such  other.  Such 
election  shall  be  evidenced  in  such  manner  as  the  commission  may  by  rule 
or  regulation  prescribe.  If  he  elect  to  take  compensation  under  this  chapter, 
the  cause  of  action  against  such  other  shall  be  assigned  to  the  state  for  the 
benefit  of  the  state  insurance  fund,  'if  compensation  be  payable  therefrom,  and 
otherwise  to  the  person  or  association  or  corporation  liable  for  the  payment 
of  such  compensation,  and  if  he  elect  to  proceed  against  such  other,  the  state 
insurance  fund,  person  or  association  or  corporation,  as  the  case  may  be, 
•hall  contribute  only  the  deficiency,  if  any,  between  the  amount  of  the  recovery 
against  such  other  person  actually  collected,  and  the  compensation  provided 
or  estimated  by  this  chapter  for  such  case.  Such  a  cause  of  action  assigned 
to  the  state  may  be  prosecuted  or  compromised  by  the  commission.    A  com- 
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promise  of  any  such  cause  of  action  by  the  workman  or  his  dependents  at 
an  amount  less  than  the  compensation  provided  for  by  this  chapter  shall  be 
made  only  with  the  written  approval  of  the  commission,  if  the  deficiency  of 
compensation  would  be  payable  from  the  state  insurance  fund,  and  otherwise 
with  the  written  approval  of  the  person,  association  or  corporation  liable 
to  pay  the  same." 

The  words  "  before  any  suit  or  claim  "  were  held  to  refer  to  suUm  or  claima 
under  this  act.     Lester  T.  0ti8  Elevator  Co.,   100  App.  Div.  613. 

By  chapter  705,  Laws  of  1917,  section  29  was  amended  so  as  to  substitute 
for  the  words  "  before  any  suit  or  claim  "  the  words  **hefore  any  suit  or  any 
atoard,''  and  in  place  of  the  words  ^'the  cause  of  action  against  such  other 
shall  be  assigned  to  the  state "  the  words  "  the  awarding  of  oompenmitum 
shail  operate  as  an  assignment  of  the  cause  of  action  against  such  other  to 
the  state," 

The  manifest  purpose  of  the  change  was  to  make  the  transfer  of  title 
operative  under  the  etatute  without  formal  instrument  of  assignment,  and 
was  apparently  intended  to  simplify  the  procedure,  especially  in  cases  of 
death  benefits  and  next  of  kin,  and  the  time  of  the  divesting  of  title  was 
expressly  fixed  at  the  awarding  of  compensation.  This  case  comes  under  the 
original  act.  By  the  forms  prescribed  by  the  commission,  section  76,  a  formal 
transfer  or  assignment  was  included  in  and  made  part  of  the  "Employee's 
Claim  for  Compensation "  filed  with  the  commission,  and  as  part  of  his 
claim  plaintiff  executed  such  an  assignment  in  this  ca«e,  which  expressly 
reads  ''in  consideration  of  the  compensation,  if  any,  when  awarded," 

The  language  of  the  act  that  ''such  injured  workman  *  •  •  shall 
before  any  suit  or  claim  under  this  chapter  elect.  •  •  •  Such  election  shall 
be  evidenced  in  such  manner  as  the  commission  may  *  *  *  prescribe  *  •  *  " 
and  "if  he  shall  elect  to  take  compensation  *  •  •  the  cause  of  action 
against  such  other  shall  be  assigned   •    •    •''  seems  very  plain. 

There  is  nothing  to  indicate  that  the  divesting  of  title  was  intended  to  be 
postponed  until  payment  of  the  award.  On  the  contrary,  the  plain  express 
import  is  that  it  should  take  effect  on  the  election,  and  the  forms  prescribed 
by  the  commission,  containing  a  formal  assignment,  and  the  language  of  the 
assignment  itself,  all  evidence  the  same  intent.  The  amendment  of  1917 
points  in  the  same  direction.  As  above  stated,  its  purpose  was  to  dispense 
with  the  formal  instriunent  of  assignment;  it  evidently  postponed  rather 
than  advanced  the  time  of  transfer  of  title. 

The  act  makes  special  provisions  for  the  enforcement  of  payment  of  the 
award,  and  it  was  evidently  the  intention  that  those  who  had  received  an 
award  ehould  be  rel^ated  to  these  remedies  for  its  payment. 

In  Miller  v.  New  York  Railways  Co.,  171  App.  Div,  316,  above  cited,  it 
was  held  in  an  action  by  an  employee  against  a  third  person  that  the  fact 
that  the  employee  had  made  claim  for  compensation  under  the  act  and 
received  an  award  was  a  good  defense.  An  ^camination  of  the  record  of  that 
case  shows  that,  as  matter  of  fact,  the  award  had  been  paid,  but  such  circum- 
stance was  not  relied  on  in  the  opinion.  Under  a  etatute  of  Wisconsin,  very 
similar  to  the  New  York  statute,  it  was  expressly  held  that  the  transfer  of 
title  did  not  a/wait  the  payment  of  the  award.  ^MoOarvey  v.  Independent  Oil 
d  Crease  Co,^  146  N.  W.  Rep.  895;  Pawlak  Y,  ffayes,  156  id.  466. 
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Paymentfl  of  compensation  awarded  are  made  periodically,  not  in  one  sum 
(§  2&),  and  this  fact  alone  ie  sufficient  to  show  that  the  diyerting  of  title 
must  depend  on  the  claim  or  award  and  not  payment;  any  other  contention 
would  seem  quite  impracticable.  Moreover,  it  is  scarcely  conceivable  that  it 
was  intended  an  employee  might  speculate  with  the  commission,  try  for  the 
award,  and  if  not  satisfied  abandon  the  proceedings  and  sue  the  third  parties. 
A  somewhat  similar  case  was  decided  in  Pa/oia  v.  Petroleum  Iron  Works  Co,, 
178  App.  Div.  345.  There  the  employee  had  elected  to  seek  compensation^ 
whereas,  under  section  II  of  the  act,  he  might,  the  employer  not  having 
secured  compensation  to  his  employees  as  required  by  section  50  of  the  act, 
have  elected  to  bring  against  the  employer  the  special  suit  for  damages  at 
law  provided  for  in  that  eection.  The  action  of  the  commission  in  refusing 
to  allow  him  to  withdraw  his  claim  in  order  to  sue  at  law  was  approved.  The 
court  said:  ''A  party  cannot  experiment  with  the  commission  for  the  pur- 
pose of  ascertaining  how  nmch  compensation  may  be  awarded  and  then  if 
dissatisfied  repudiate  the  award  and  sedc  the  other  remedy  permitted  by  the 
statute.  (His  election  once  made  intelligently  and  with  knowledge  of  the  facts 
should  be  conclusive."    The  same  principle  would  seem  to  apply  here. 

Plaintiff  urges  that  until  the  award  is  paid  there  is  no  consideration  for 
the  assignment,  but  this  is  not  so. 

The  statute  gives  a  new  remedy,  and  as  a  condition  of  its  enjoyment 
requires  a  surrender  of  any  cause  of  action  against  third  parties.  This  is 
ample  consideration  for  the  assignment ;  the  employee  is  not  obliged  to  pursue 
the  statutory  remedy,  but,  if  he  does,  he  eurrenders  his  claim  against  others. 

If  the  statute  had  intended  the  assignment  should  only  become  effective  on 
payment,  it  could  have  so  provided.  It  did  not.  On  the  contrary,  as  above 
pointed  out,  the  language  seems  clear  that  such  was  not  the  intent. 

The  construction  contended  for  by  the  plaintiff  would  inject  so  much 
uncertainty  and  lead  to  such  confusion  as  to  the  rights  of  the  parties  in 
regard  to  the  claim  against  third  parties,  that  it  is  difficult  to  believe  such 
a  condition  was  intended.  If  the  employee  claims  under  the  statute,  the 
party  liable  to  pay  the  compensation  is  entitled  to  the  benefit  of  the  claim 
against  third  parties,  and  to  take  such  steps  to  protect  hie  interest  and 
enforce  the  claim  as  he  deems  advisable.  Lester  v.  Otis  Elevator  Co,,  169 
App.  Div.  613.  On  the  other  hand,  if  the  employee  does  not  take  under  the 
statute,  he  retains  the  full  benefit  and  control  of  the  claim  against  third 
parties,  with  authority  to  compromise  or  settle  it,  and  should  be  free  to  take 
such  steps  to  protect  his  interest  as  he  may  deem  advisable. 

If,  as  plaintiff  contends,  the  aesignment  does  not  become  effective  until 
payment  of  the  award,  it  is  evident  that  during  this  period  there  would  be 
uncertainty  as  to  who  would  be  ultimately  entitled  to  this  claim  and  as  to 
the  rights  or  interests  of  the  parties  and  a  manifest  inability  of  either  to 
effectively  act  so  as  to  protect  hie  interests.  It  is  improbable  a  construction 
which  would  lead  to  such  results  is  in  *  accordance  with  the  intent  of  the 
legislature. 

Plaintiff's  title  having  been  divested  by  the  assignment,  he  had  no  cause 
of  action  at  the  time  suit  was  commenced.  After  euit  brought  plaintiff 
applied  to  the  commission,  as  above  stated,  to  allow  the  claim  against  the 
employer  to  be  withdrawn,  alleging  that  the  employer  had  not  paid  the 
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award,  and  that  when  he  filed  his  claim  he  did  not  know  the  employer  had 
not  secured  the  payment  of  compensation  to  his  employees  hy  the  methods 
provided  in  section  50  of  the  act.  The  application  was  granted  and  plaintifl 
allowed  to  withdraw  his  claim  for  compensation  and  the  award  was  set  aside. 

The  effect  of  the  failure  to  pay  an  award  is  to  expose  the  employer  to  the 
action  provided  in  section  .20  of  the  act  ( as  matter  of  fact  the  defendant 
here  had  paid  it)  and  of  the  failure  to  secure  the  compensation  to  the  suit 
ijgider  secticm  11  and  section  5Q  of  the  act  and  the  penalty  provided  by 
section  50,  subdivision  3.    These  matters  can  have  no  pertinency  at  this  time. 

The  only  question  here  is  as  to  the  effect  of  the  action  of  the  commission 
on  the  cause  of  action  against  defendant.  The  assignment  having  become 
effective,  it  vested  title  in  the  employer,  and  he  could  not  be  divested  except 
with  his  consent.  Neither  plaintiff  nor  the  commission  had  such  power. 
Even  if  it  be  assumed,  however,  for  the  sake  of  argument,  that  the  award 
or  the  employer's  title  was  voidable,  it  is  not  void  ab  initio,  and  the  with- 
drawal of  the  claim  or  the  setting  aside  of  the  award  could  not  make  it  so. 
Proceedings  neither  void  nor  irregular,  if  erroneous  or  vacated  for  error 
or  favor,  are  valid  until  set  aside  and  furnish  a  protection  to  third  parties 
acting  under  them  in  good  faith.  Hesa  v.  Hess,  117  N.  Y.  306,  209;  Day  v. 
Bctch,  87  id.  56;  Fischer  v.  Limghein,  109  id.  90;  Simpson  v.  Homheck,  3 
Lans.  53;  Anderson  v.  Schmidt,  06  111.  App.  125. 

As  in  this  case  the  award  was  not  payable  out  of  the  insurance  fund,  the 
assignment  of  the  cause  of  action  against  defendant  was  under  the  express 
provisions  of  the  statute,  and  the  instrument  of  assignment  itself  to  the 
employer,  as  the  party  liable  to  pay  the  award,  he  called  on  defendant  to 
pay,  which  the  latter  did,  receiving  from  the  employer  a  release  of  the  claim. 
Having  acquired  title  to  the  cause  of  action  by  the  assignment,  the  employer 
could  assign  it  {McOarvey  v.  Independent  OH  d  Grease  Go,,  146  N.  W.  Rep. 
'8105;  Saudek  v.  MihcQ/ukee  Elec,  R,  d  Light  Co,,  157  id.  570;  Dietz  v. 
Solomonvoitz,  N.  Y.  L.  J.  Sept  24,  1917),  and  on  the  same  principle  release 
it.  Defendant  was  not  a  party  to  the  award,  nor  obligated  to  pay  it  It 
was  not  binding  and  imported  no  liability  on  defendant;  the  payment  was 
therefore  voluntary  and  a  good  consideration  for  the  release,  and  all  this 
having  taken  place  before  plaintiff's  application  to  withdraw  his  claim 
against  the  employer  the  cause  of  action  against  defendant  had  been  then 
extinguished.  It  is  true  that  the  payment  of  the  award  by  defendant  was 
after  action  brought,  but  no  application  had  then  been  made  to  withdraw 
the  claim  or  set.  aside  the  award,  and  defendant  could  have  no  notice  that 
plaintiff  would  attempt  to  do  so.  As  above  pointed'  out,  the  right  of  the 
parties  had  become  fixed,  the  cause  of  action  against  defendant  vested  in  the 
employer  and  could  not  be  divested  by  any  action  of  the  employee  or  the 
commission,  but,  even  if  voidable,  the  proceedings  being  neither  void  nor 
irregular  and  the  defendant  having  acted  in  good  faith  he  is  protected  thereby 
notwithstanding  the  subsequent  action  of  the  commission. 

Sections  20,  22  and  74  of  the  act  fix  the  powers  of  the  commission  as  to 
changing  or  modifying  its  awards  and  rulings.  In  none  is  there  a  suggestion 
that  the  original  awards  are  by  any  modification  or  change  made  void 
ah  initio.  The  language  in  section  22,  that  no  review  shall  affect  such  awards 
as  regards  any  moneys  already  paid,  is  just  to  the  contrary.    Even  if  the 
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withdrawal  of  the  claim  and  the  setting  aside  of  the  award  could  be  held  to 
entitle  plaintiff  to  a  reassignment  of  the  cause  of  action  or  even  that  it 
reinvested  him  with  it,  being  after  the  action  was  commenced,  the  suit 
was  in  such  aqpect  prematurely  brought. 

Motion  granted,  verdict  for  defendant  directed,  and  judgment  ordered 
thereon  dismissing  the  complaint. 

According  to  the  concluding  part  of  the  following  opinion, 
denial  of  compensation  for  extra-territorial  or  other  reason  is 
immaterial  as  concerns  the  right  to  an  action  against  a  third  party 
for  negligence,  and,  on  the  other  hand,  award  of  compensation 
excludes  the  injured  employee  from  such  right  of  action. 

RoTAL  IiTOEMNiTY  Oo.  V.  PtATT  A  Washbitkn  IUefinino  Co.,  98  Misc.  631, 

Feb.,  1917. 

BiJUB,  J.:  Plaintiff  had  provided  insurance  under  the  Workmen's  Com- 
pensation Law  to  a  Connecticut  firm  against  claims  of  its  employees  while 
engaged  in  its  business  in  this  state.  It  had  paid  such  a  claim  which  had 
been  allowed  by  the  commission  in  this  state  in  favor  of  one  McGuinese,  and 
brings  this  action  to  recover  the  amount  of  the  award  it  had  paid  against 
the  third  party  through  whose  negligence  the  accident  to  McGuiness  is  alleged 
to  have  occurred. 

The  circumstances  of  the  accident  were  as  follows: 

McGuiness  while  buying  lumber  and  some  other  supplies  in  this  state 
happened  to  be  at  Brookhaven  on  tLong  Island  and  desired  to  go  to  some 
lumber  yards  beyond  East  Moriches.  Braden,  an  employee  of  defendant, 
engaged  in  selling  oil  on  its  behalf,  solicited  business  and  used  one  of  defend- 
ant's automobiles  to  go  about  visiting  customers.  He  was  acquainted  with 
McGuiness,  and  meeCing  the  latter  at  Brookhaven  invited  him  to  go  along 
and  offered  to  take  him  to  the  lumber  yards,  which  was  McGuiness'  destina- 
tion. He  also  invited  two  other  persons  to  accompany  him,  one  of  whom 
testified  at  the  trial.  After  leaving  Moriches,  Bradeh,  according  to  the 
testimony,  when  nearing  a  curve  in  the  road,  turned  to  speak  to  some  one 
of  his  guests  who  called  his  attention  to  the  approaching  curve,  when  Braden 
suddenly  turned  the  front  wheels  and  the  accident  resulted,  from  which 
McGuiness  received  his  injuries. 

There  was  thus  ample  proof  to  go  to  the  jury  on  Braden's  negligence. 

The  learned  judge  below  seems  to  have  dismissed  the  complaint  for  the 
reason  urged  by  the  defendant  that  Braden  was  not  at  the  time  of  the  accident 
engaged  in  defendant's  business.  The  record,  however,  discloses  the  contrary. 
It  was  his  business  to  solicit  orders  for  oil  and  to  use  defendant's  automobile 
for  that  purpose.  He  was  engaged  in  that  business  at  the  time  of  the  accident, 
and  plaintiff  having  been  invited  by  him  to  ride  was  a  licensee  of  the  defend- 
ant toward  whom  it  owed  the  duty  of  exercising  ordinary  care.  Orimahaw 
V.  Lake  Shore  d  M,  S,  R,  R.  Co,,  206  N.  Y.  371 ;  Adams  v.  Tosser,  163  App.  Div. 
751.  In  addition  to  that  fact  McGuiness  testified  affirmatively  that  Braden 
was  during  the  trip  soliciting  an  order  for  oil  from  McGuiness. 

Respondent  on  this  appeal  urges  also  that  the  compensation  commission 
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improperly  made  an  award  to  McGiiiness,  and  that,  therefore,  plaintiff,  aa 
indemnitor  had  no  better  and  no  valid  claim  against  the  defendant.  This 
cIaim,npon  which  the  judge  t>elow  seems  not  to  have  passed,  ds  based  upon  the 
fact  that  !Mc<jruiness'  employers  are  located  in  Connecticut  and  that  he  was 
hired  there.  lUere  is  no  doubt,  however,  that  McGuiness  was  and  had  been 
for  some  time  engaged  in  their  business  in  this  state,  and  as  I  read  the  law 
his  claim  is  expressly  covered  thereby.  Such  also  is  the  plain  intimation 
of  the  recent  case  of  Matter  of  Owrdner  v.  Horseheada  Cons,  Co.,  171  App. 
Div.  66.  But  it  does  not  seem  to  be  important  in  a  determination  of  this 
case  whether  McGuiness'  right  to  compensation  from  his  employer  is  covered 
by  our  statute  or  not.  Defendant  is  being  sued  not  under  the  statute,  but  on 
its  conunon-law  liability  for  negligence  toward  McGuiness,  a  third  party  not 
its  employee.  McGuiness'  course  in  presenting  and  accepting  payment  through 
the  workmen's  compensation  commission  would  certainly  estop  him  from 
claiming  against  defendant  that  plaintiff  indemnity  company  had  not  suc- 
ceeded by  way  either  of  subrogation  or  assignment  to  all  of  McGuiness'  rights 
against  the  defendant. 

Judgment  reversed  and  new  trial  granted,  with  thirty  dollars  costs  to 
appellant  to  abide  the  event.  Gut  and  Mttixan,  JJ.,  concur.  Judgment 
reversed  and  new  trial  granted,  with  costs  to  appellant  to  abide  event. 

According  to  the  following  decision  a  widow  without  having 
been  appointed  administratrix  could  validly  assign  both  her  own 
and  her  infant  child's  right  to  an  action  for  damages  under  Work- 
men's Compensation  Law,  §  29,  as  it  stood  before  amendment. 
The  concluding  sentence  of  §  29  has  since  been  added  by  L.  1916, 
ch.  622,  not  ^'  to  give  a  power  which  theretofore  did  not  exist," 
but  simply  to  make  clear  the  section's  provisions. 
Hanke  v.  N.  Y.  Cowsoudatkd  R.  R.  Ck).,  168  N.  Y.  Supp.  234,  Dec.  21,  1917.» 

Stapleton,  J.:  The  death  of  plaintiff's  intestate  occurred  while  he  was 
in  a  hazardous  employment.  His  employer  was  the  Transit  Development 
Company,  a  domestic  corporation.  A  verdict  was  directed  against  her  in 
this  action,  and  from  the  judgment  entered  upon  it  this  appeal  is  taken. 

We  will  assume  that  the  evidence  made  it  a  question  of  fact  for  the  jury 
to  determine  whether  the  neglect  of  the  defendant  was  a  proximate  cause  of 
the  injuries  from  which  death  ensued,  and  that,  unless  a  separate  defense 
pleaded  in  the  answer  barred  the  plaintiff's  recovery,  a  verdict  should  not 
have  been  directed. 

The  facts  allied  as  constituting  that  defense  are  that  the  deceased  was 
employed  by  the  Transit  Development  Ck>mpany  in  a  hazardous  employment, 
within  the  meaning  of  the  Workmen's  Compensation  Law  (chapter  41  of  the 
(Laws  of  19-14,  as  amended  by  chapter  316  of  the  Laws  of  1914,  constituting 
chapter  67  of  the  Consolidated  Laws) ;  that  his  death  resulted  from  an 
accidental  personal  injury  arising  out  of  and  in  the  course  of  his  employment, 
and  that  the  Transit  Development  Company,  on  or  about  July  1,  1914,  secured, 
and  has  ever  since  kept  secure,  the  payment  of  compensation  for  the  dis- 
ability or  death  of  its  employees,  as  required  by  the  Workmen's  Compensation 

♦  181  At)p.  Div.  63. 
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Law,  under  and  in  pursuance  of  subdiviaion  3  of  section  60  of  that  law. 
All  of  this  was  admitted  on  the  trial.  The  answer  further  alleged  that 
Caroline  -flanke,  widow  of  the  deceased,  on  behalf  of  herself  and  her  child, 
Casimier  Hanke,  who  was  12  days  of  age  at  the  time  of  the  father's  death, 
filed  on  January  29,  1915,  in  accordance  with  the  provisions  of  the  Workmen's 
Compensation  Law,  a  claim  for  compensation,  and  elected  to  take  compensa- 
tion from  the  Transit  Development  Company;  that  on  March  16,  1915,  the 
Workmen's  Compensation  Commission  made  an  award  to  said  Caroline  Hanke 
and  Casimier  Hanke;  and  that  all  payments  under  such  award,  accruing  to 
a  given  date,  had  been  paid  to  and  accepted  by  the  said  Caroline  Hanke  and 
Casimier  Hanke.  It  also  alleged  that  on  April  20,  1915,  the  Transit 
Development  Company  commenced  an  action  against  the  defendant  to  recover 
upon  the  cause  of  action  arising  out  of  the  injury  and  death  of  said  Antonio 
Hanke,  the  deceased,  claiming  to  be  subrogated  to  the  rights  and  remedies  of 
such  Caroline  Hanke  and  Casimier  Hanke. 

Evidence,  not  disputed,  was  offered  on  the  trial  in  proof  of  the  facts  alleged. 
Among  the  doctunents  received  in  evidence  was  a  record  of  the  proceeding 
in  the  matter  of  the  claim  of  Caroline  Hanke  to  recover  for  the  death  of  her 
husband,  including  the  findings  of  the  Workmen's  Compensation  Commission 
and  the  award  made  by  the  Commission  to  both  Caroline  Hanke  and  Casimier 
Hanke.  That  record  shows  that  the  Commission  awarded  to  Caroline  and 
her  child  biweekly  payments  of  $10^,  of  which  $8.14  was  for  herself  and 
$2.70  for  the  child.  She  received  and  accepted  payments  under  that  award. 
She  made  application  to  the  Commission  to  withdraw  her  claim  for  compensa- 
tion, and  her  application  was  denied  on  the  ground  that  an  award  had  been' 
made  and  that  she  had  accepted  payments  on  account  thereof. 

Section  29  of  the  Workmen's  Compensation  Law,  as  it  was  at  the  time 

of  the  death  of  the  intestate,  read : 

Sec.  29.  Subrogation  to  Remediea  of  Employee.  If  a  workman  entitled  to  com- 
pensation nnder  this  chapter  be  injured  or  killed  by  the  neffUgence  or  wrong  of 
another  not  in  the  same  employ,  such  Injured  workman,  or  in  case  of  death,  his 
dependents,  shall,  before  any  suit  or  claim  under  this  chapter,  elect  whether  to  take 
compensation  nnder  this  chapter  or  to  pursue  his  remedy  against  such  other.  Such 
election  shall  be  evidenced  in  such  manner  as  the  commission  may  by  rule  or  regu- 
lation prescribe.  If  he  elect  to  take  compensation  under  this  diapter,  the  cause 
of  action  against  such  other  shall  be  assigned  to  the  state  for  the  'benefit  of  the 
state  insurance  fund,  if  compensation  be  payable  therefrom,  and  otherwise  to  the 
penon  or  association  or  corporation  liable  for  the  payment  of  such  compensation, 
and  if  he  elect  to  proceed  against  such  other,  the  state  insurance  fund,  person  or 
association  or  corporation,  as  the  case  may  be.  shall  contribute  only  the  deficiency, 
if  any,  between  the  amount  of  the  recovery  against  such  other  person  actually 
collected,  and  the  compensation  provided  or  estimated  by  this  chapter  for  such  case. 
Such  a  cause  of  action  assigned  to  the  state  may  be  prosecuted  or  compromised  bv 
the  commission.  A  compromise  of  any  such  cause  of  action  by  the  workman  or  his 
'  ■         *        the  '■  


dependents  at  an  amount  less  than  the  compensation  provided  for  by  this  chapter 
shall  be  made  only  with  the  written  approval  of  the  commission,  if  the  deficiency 
of  compensation  would  be  payable  from  the  state  insurance  fund  and  otherwise  with 
the  written  approval  of  the  person,  association  or  corporation  liable  to  pay  the  same. 
Laws  1914,  c.  41. 


A  point  in  the  brief  of  the  appellant  presents  this  statute  for  interpretation. 
The  point  is  stated: 

The  claim  for  compensation  should  not  ^e  construed  as  an  election,  or  as  an 
assignment,  and  In  any  event  not  an  election  or  assignment  upon  the  part  of  the 
infant,  Casimier. 

In  developing  her  point,  the  appellant  argues  that  the  election  and  assign- 
ment are  invalid,  for  the  reason  that  on  the  date  she  signed  the  instrument 
in  which  she  made  the  claim  for  compensation  under  section  16  of  the  Work- 
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men's  Compensation  Law  and  assigned  the  cause  of  acti<»i  against  the  defend- 
ant, sbe  wa«  not  in  a  position  to  make  any  election  between  the  claim  and 
the  remedy  by  suit  against  the  defendant  tort-feasor,  because,  not  then  being 
administratrix,  she  had  no  control  over  the  action  for  death  given  by  the  Code 
of  Civil  Procedure,  and  had  no  power  or  authority  to  waive  it  or  assign  it; 
and,  furthermore,  if  she  could  elect  to  waive  her  own  benefits  accruing  from 
a  suit  to  recover  for  damages  for  the  pecuniary  injury  she  suffered  through 
the  death  of  her  husband,  and  assign  her  claim,  she  could  not,  in  her  private 
capacity,  waive  or  assign  the  claim  of  the  other  beneficiary,  the  decedent's 
child. 

In  support  of  her  contention  she  ofiers  the  decision  in  Stuher  v.  McEntee, 
142  N.  Y.  200,'  96  N.  E.  878.  That  action  was  one  by  an  administrator  to 
recover  damages  in  an  action  brought  under  sections  1902  to  1905  of  the  Code 
of  Civil  Procedure.  The  defendant  paid  a  sum  of  money  to  one  of  the 
plaintiffs,  not  a  statutory  beneficiary,  before  his  appointment  as  administrator 
of  the  goods,  chattels,  and  credits  which  were  of  the  decedent  whose  death 
was  caused  by  the  defendant's  neglect.  The  plaintiff,  who  received  the 
money,  gave  therefor  a  receipt  which  stated  that  the  payment  was  for  all 
expenses  caused  by  the  death  and  that  he  had  no  further  claim  against  the 
defendant.  The  court  held  that  the  receipt  was  not  a  settlement  of  the  claim 
or  a  bar  to  the  action. 

The  appellant  directs  attention  to  the  fact  that  after  the  action  at  bar 

was  commenced,  and  by  chapter  022  of  the  Laws  of  1916,  the  Workmen's 

Compensation  Law  was  amended  by  adding  to  section  29  thereof  the  following 

provision: 

Whenever  an  employee  Is  killed  by  the  nejirllffence  or  wrong  of  another  not  In  the 
same  employ  and  the  dependents  of  such  employee  entitled  to  compensation  under 
this  chapter  are  minors,  such  election  to  take  compensation  and  the  assij^nment 
of  the  cause  of  action  against  such  other  and  such  notice  of  election  to  pursue  a 
remedy  against  such  other  shall  be  made  by  such  minor,  or  shall  be  made  on  behalf 
of  such  minor  by  a  parent  of  such  minor,  or  by  his  or  her  duly  appointed  guardian, 
as  the  commission  may  determine  by  rule  In  each  case. 

It  is  now  desirable  to  expose  section  16  of  the  Workmen's  Compensation 
Law: 

Sec.  16.  Death  Benefits.  If  the  injury  causes  death,  the  compensation  shall  be 
known  as  a  death  benefit  and  shall  be  payable  in  the  amount  and  to  or  for  the 
benefit  of  the  persons  following: 

1.  Reasonable  funeral  expenses,  not  exceeding  one  hundred  dollars; 

2.  If  there  be  a  suryiving  wife  (or  dependent  husband)  and  no  child  of  the 
deceased  under  the  age  of  eighteen  years,  to  such  wife  (or  dependent  husband) 
thirty  per  centum  of  the  average  wages  of  the  deceased  during  widowhood  (or  de- 
pendent wldowerhood)  with  two  years'  compensation  in  one  sum,  upon  remarriage; 
and  if  there  be  surrlving  child  or  children  of  the  deceased  under  the  age  of  eighteen 
years,  the  additional  amount  of  ten  per  centum  of  such  wages  for  each  such  child 
until  the  age  of  eighteen  years,  provided  that  the  total  amount  payable  shall  In  no 
case  exceed  sixty-six  and  two-thirds  per  centum  of  such  wages. 

3.  If  there  be  surviving  child  or  children  of  the  deceased  under  the  age  of  eighteen 
years,  but  no  surviving  wife  (or  dependent  hiraband)  then  for  the  support  of  each 
such  child  until  the  age  of  eighteen  years,  fifteen  per  centum  of  the  wages  of  the 
deceased,  provided  that  the  aggregate  shall  in  no  case  exceed  sixty-six  and  two- 
thirds  per  centum  of  such  wages. 

4.  If  the  amount  payable  to  surviving  wife  (or  dependent  husband)  and  to 
children  under  the  age  of  eighteen  years  shall  be  less  in  the  aggregate  than  sixtv- 
six  and  two-thirds  per  centum  of  the  average  wages  of  the  deceased,  then  for  the 
support  of  grandchildren  or  'brothers  and  sisters  under  the  age  of  eighteen  years.  If 
dependent  upon  the  deceased  at  the  time  of  the  accident,  fifteen  per  centum  of  such 
wages  for  the  support  of  each  such  person  until  of  the  age  of  eighteen  years ;  and 
for  the  support  of  each  parent,  or  grandchild,  of  the  deceased  if  dependent  upon 
him  at  the  time  of  the  accident,  fifteen  per  centum  of  such  wages  during  such 
dependency.  But  in  no  case  shall  the  aggregate  amount  payable  under  this  subdivi- 
sion exceed  the  difference  between  sixty-six  and  two-thirds  per  centum  of  such 
wages,  and  the  amount  payable  as  hereinbefore  provided  to  surviving  wife  (or 
dependent  husband)  or  for  the  support  of  surviving  child  or  children. 
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Any  excess  of  wages  oTer  one  hondred  dollars  a  month  shall  not  be  taken  into 
account  in  computing  compensation  under  this  section.  All  questions  of  dependency 
shall  be  determined  as  of  the  time  of  the  accident. 

This  court,  in  the  Third  Department,  in  Matter  of  Woodcock  v.  WaUcer, 
170  App.  Div.  4,  155  N.  Y.  Supp.  702,  decided  that  under  section  IG  of  the 
Workmen's  Compensation  Law  the  surviving  wife  and  principal  dependent 
is  entitled  not  only  to  30  per  centum  of  the  average  wages  of  the  deceased 
daring  her  widowhood,  but  also  to  the  additional  amount  of  ten  per  centum 
of  such  wages  for  each  minor  child  until  the  age  of  18  years. 

We  see  no  reason  why  a  widow  with  a  dependent  child  should  not,  for 
herself  and  her  child,  make  an  election  imder  section  29  of  the  act;  and  we 
consider  that  the  provision  added  to  that  section  by  chapter  622  of  the  Laws 
of  1016,  which  we  have  hereinbefore  quoted,  has  no  greater  effect  than  to 
make  plain  a  provision  which  before  the  amendment  was  not  clear,  and  that 
it  was  not  designed  to  give  a  power  which  theretofore  did  not  exist. 

The  McEntee  case  presents  no  obstacle  to  the  passing  of  a  law  whereby  the 
widow,  for  herself  and  her  infant  children,  'next  of  kin  of  the  deceased,  for 
whose  benefit  the  cause  of  action  was  given  by  the  Code  of  Civil  Procedure, 
might  in  certain  cases  and  for  certain  purposes  assign  the  cause  of  action. 
That  ia  exactly  what  the  Legislature  has  done  in  the  Workmen's  Compensa- 
tion Law.  The  Legislature  had  the  task  of  providing  certain  and  speedy 
compensation  for  the  dependents  of  those  killed  in  hazardous  employments, 
which  it  designated  and  grouped.  In  formulating  the  policy  many  rules 
of  common-law  liability  had  to  be  abolished  and  an  insurance  feature  had  to 
be  established.  The  liability  of  joint  tort-feasors  had  to  be  considered.  A 
constitutional  provision  against  abrogating  the  right  of  action  to  recover 
damages  for  injuries  resulting  in  death  had  to  be  observed.  The  conserva- 
tion of  the  home  of  the  workman  with  a  wife  and  minor  children  was  a  dom- 
inant circumstance.  The  incapacity  of  minors  to  contract  and  to  waive  without 
special  legislative  authority,  even  if  mentally  capable  of  contracting  and 
waiving,  had  to  be  borne  in  mind.  Tedious  and  expensive  litigation  was  to 
be  avoided,  and  unnecessary  forms  were  to  be  dispensed  with.  To  the  success 
of  the  plan  an  exclusive  remedy  was  necessary.  The  L^islature  did  not 
attempt  to  abrogate  the  right  of  action  to  recover  damages  for  injuries  result- 
ing in  death,  when  those  injuries  were  caused  by  the  negligence  or  wrong  of 
another  not  employed  by  the  same  employer.  It  required  the  dependents, 
if  they  would  have  the  full  benefit  under  the  act,  to  make  an  election.  They 
are  to  elect  w^hether  to  take  fronu  the  decedent's  Employer,  or  to  pursue 
their  remedy  against  the  person,  other  than  the  decedent's  employer,  whose 
negligence  or  wrong  caused  the  death  of  the  deceased.  If  they  elect  to  take 
compensation  from  the  employer,  the  cause  of  action  against  the  other  shall 
be  assigned  to  the  state,  for  the  henefit  of  the  state  insurance  fund,  if  com- 
pensation be  payable  therefrom,  or  otherwise  to  the  person  or  association 
or  corporation  liable  for  the  payment  of  such  compensation;  and,  if  they 
elect  to  proceed  against  such  other,  the  state  insurance  fund,  person,  asso- 
ciation, or  corporation,  as  the  case  may  be,  shall  contribute  only  the  deficiency, 
if  any,  between  the  amount  recovered  against  such  other  person  and  actually 
collected  and  the  compensation  provided  or  estimated  by  the  Workmen's 
Compensation  Law. 

We  must  presume  that  the  Legislature,  when  it  passed  this  law,  knew 


Digitized  by  VjOOQ IC 


278     CouKT  Decisions  on  Wobkmen's  Compensation  Law 

that  the  only  right  of  action  waa  that  given  by  the  Code  of  Civil  Procedure 
(sections  1902  to  1905)  and  preserved  by  the  Constitution  (section  18,  art.  1), 
and  that  it  had  no  power  to  affect  that  right  of  action,  except  in  so  far  as 
it  was  authorized  so  to  do  by  section  19,  art.  1,  of  the  Constitution.  In  a  case 
where  the  negligence  or  wrong  of  another  wholly  or  partially  caused  the 
injury  resulting  in  death,  the  Legislature  did  not  wish  to  exclude  from  the 
benefits  of  the  Workmen's  Compensation  Law  the  dependents  of  an  employee 
whose  death  resulted  from  an  accidental  personal  injury  sustained  by  him 
in  the  course  of  his  employment  and  arising  out  of  it,  without  regard  to  his 
fault  as  to  the  cause  of  such  injury,  excepting  the  personal  faults  specifically 
condenmed  by  the  statute.  Neither  did  it  wish  to  disregard  the  salutary 
common-law  rule  that  there  shall  not  be  a  double  satisfaction  for  the  same 
injury.  In  conferring  upon  such  dependents  the  benefits  of  the  statute,  the 
Legislature  may  not  have  been  precise,  and  may  not  always  have  regarded 
with  nicety  words  used  in  the  Code  of  Civil  Procedure  in  establishing  the 
right  of  action;  but  it  is  quite  plain  that  it  regarded  the  substance  rather 
than  the  form,  and  that  it  had  in  mind  the  beneficiaries  rather  than  the  legal 
representatives,  as  that  term  is  ordinarily  understood.  It  did  not  remit  the 
dependents  of  an  employee  unless  they,  or  the  parent  or  other  person  author- 
ized to  speak  for  them,  wished,  to  the  hazards  of  a  litigaticm  which  might  be 
protracted  and  fruitless.  It  was  enacting  a  workable  statute  to  promote  an 
important  reform  in  jurisprudence.  To  make  the  procedure  simple  and 
inexpensive,  the  creator  of  statutory  guardians  dispensed  with  them.  In  the 
same  effort  to  effect  inexpensiveness  and  simplicity,  it  eliminated  legal  repre- 
sentatives and  created  another  statutory  agent  to  act  in  behalf  of  infant 
beneficiaries. 

We  have  examined  the  other  points  of  the  appellant  in  which  error  is 
assigned,  but  we  do  not  think  it  is  necessary  to  discuss  them. 

The  judgment  and  order  should  be  affirmed,  with  costs.    All  concur. 

When  a  third  party,  because  of  his  responsibility  for  the  injury, 
has  paid  moneys  to  the  injured  employee,  the  employer  or  his 
insurance  carrier  is  entitled  to  deduction  of  the  amount  of  such 
moneys  from  the  compensation  award.  This  is  true  even  when 
such  payment  has  been  made  to  avoid  a  sentence  of  imprisonment 
in  consequence  of  a  criminal  prosecution.  The  following  decision 
is  in  point : 

Dtbtz  v.  SoLOMONiWiTZ,  179  App.  Div.  560,  Sept.  13,  1917. 

Lton,  J.:  The  award  appealed  from  was  made  on  account  of  injuries 
resulting  from  an  assault  made  upon  the  claimant.  Through  the  action  of 
the  criminal  court  the  assailants  have  paid  to  the  claimant  certain  sums  of 
money.  The  question  involved  upon  this  appeal  is  whether  the  employer  is 
entitled  to  have  the  moneys  so  paid  applied  in  reduction  of  his  liability  under 
the  Workmen's  Compensation  Law. 

The  claimant  was  a  paperhanger.  In  April,  1916,  while  at  work  in  the 
borough  of  Brooklyn,  city  of  New  York,  he  was  approached  by  two  members 
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of  a  rival  labor  union  and  told  there  was  a  strike  upon  the  job,  and  aaked  to 
cease  work.  Upon  his  refusal  to  do  so  the  men  assaulted  him  inflicting 
severe  injuries  from  which  he  had  not  sufficiently  recovered  to  resume  work 
August  14,  1^16,  the  time  to  which  the  award  was  made. 

On  July  8,  1916,  the  claimant  presented  to  the  State  Industrial  Commis- 
sion a  claim  for  compensation  embraced  in  which  was  the  following  provision : 

*'  I  hereby  afiree  to  accept  tbe  compensation  awarded  by  the  State  iDdastrial 
Commission  in  lieu  of  any  other  right  or  cause  of  action  which  I  may  have  or  claim 
against  any  person,  firm,  or  corporation,  in  consequence  of  such  accident ;  and,  in 
consideration  of  such  compensation,  if  any,  when  awarded.  I  hereby  assign  and 
set  over  unto  the  State  Industrial  Commission,  for  the  benefit  of  the  State  Insur- 
ance Fund,  if  compensation  be  pa/able  therefrom  and  otherwise  to  the  person  or 
association  or  corporation  liable  for  the  payment  of  such  compensation,  all  my 
right,  title  and  interest,  if  any,  in  such  cause  of  action  for  such  injury,  loss  or 
damage  against  any  person,  firm  or  corporation. 

"  Signed,  this  8th  day  of  July,  1916,  at  Brooklyn.  N.  Y. 

"(Signature)  CHAS.  B.  DIETZ, 

"1670  Prospect  pi." 

The  assailants  were  indicted  for  assault  in  the  second  and  third  degrees 
respectively.  The  record  upon  appeal  shows  that  on  July  27,  1916,  the 
assailants  having  been  placed  upon  trial  upon  the  indictments,  and  a  confer- 
ence having  been  had  with  the  court  by  the  claimant  and  his  assailants  and 
their  counsel,  the  assailants  pleaded  guilty  to  the  indictments.  Thereupon 
their  counsel  stated  to  the  court  his  desire  to  place  upon  record  the  proposition 
which  he  had  urged  upon  both  defendants  ''  to  make  for  the  assistance  of  the 
unfortunate  complainant  in  this  case,"  which  was  in  effect  that  the  assailants 
would  guarantee  within  the  next  twenty-four  hours  to  pay  to  the  complainant 
one  hundred  dollars  in  cash  for  his  immediate  needs,  and  to  pay  him  fifteen 
dollars  per  week  every  Monday  thereafter  during  his  disability,  and  to  guar- 
antee him  earnings  of  at  least  fifteen  dollars  per  week  after  he  should  be  able 
to  go  to  work.  The  assailants  having  then  waived  the  two  days'  period, 
the  court  paroled  them  under  suspended  sentences,  one  for  five  years  and 
the  other  for  two  years,  subject  to  their  keeping  the  agreement  to  make 
said  payments  to  the  claimant,  and  to  refrain  from  attacking  any  man,  and 
from  violating  the  law  in  any  respeet,  the  court  stating  that  in  the  event 
of  the  breach  of  either  condition,  it  would  impose  the  limit  of  sentence 
upon  each  of  the  assailants. 

The  State  Industrial  Commission  determining  that  the  claimant's  average 
weekly  wage  was  twenty-three  dollars  and  eight  cents,  made  an  award  to 
him  against  the  employer  and  insurance  carrier  of  fifteen  dollars  per  week 
for  a  period  of  fourteen  weeks  from  May  8  to  August  14,  1916,  and  continued 
the  claim  for  further  hearing.  The  Commission  also  found  that  the  payments 
of  one  hundred  dollars,  and  of  fifteen  dollars  weekly  had  been  continuously 
made  to  the  claimant  by  the  assailants,  but  that  the  employer  and  insurance 
carrier  were  entitled  to  no  credit  or  diminution  of  the  award  on  account  of 
such  payments  theretofore  made  or  any  payments  to  be  thereafter  made  to 
the  claimant  by  the  assailants  ^' under  the  conditions  upon  which  they 
obtained!  the  suspended  sentence  *  *  *."  This  holding  of  the  Commission 
constitutes  the  sole  grievance  of  which  the  employer  and  insurance  carrier 
complain. 

Section  29  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67; 
Laws  of  1914,  chap.  41)  provided:  "Subrogation  to  remedies  of  employee. 
If  a  workman  entitled  to  compensation  under  this  chapter  be  injured  or 
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killed  by  the  negligence  or  wrong  of  another  not  in  the  same  employ,  Buch 
injured  workmao,  or  in  case  of  death,  his  dependents,  shall,  before  any  suit 
or  claim  under  this  chapter,  elect  whether  to  take  compensation  under  this 
chapter  or  to  pursue  his  remedy  against  such  other.  Such  election  shall  be 
evidenced  in  such  manner  as  the  Commiasion  may  by  rule  or  regulation 
prescribe.  If  he  elect  to  take  compensation  under  this  chkpter,  the  cause 
of  action  against  such  other  shall  be  assigned  to  the  State  for  the  benefit  of 
the  State  Insurance  Fund,  if  compensation  be  payable  therefrom,  and  other- 
wise to  the  person  or  association  or  corporation  liable  for  the  payment  of 
such  compensation,  and  if  he  elect  to  proceed  against  such  other,  the  State 
Insurance  Fund,  person  or  association  or  corporation,  as  the  case  may  be, 
shall  contribute  only  the  deficiency,  if  any,  between  the  amount  of  the  recovery 
against  such  other  person  actually  collected,  and  the  compensation  provided 
or  estimated  by  this  chapter  for  such  case.  Such  a  cause  of  action  assigned 
to  the  State  may  be  prosecuted  or  compromised  by  the  Commission.  A  com- 
promise of  any  such  cause  of  action  by  the  workman  or  his  dependents  at  an 
amount  less  than  the  compensation  provided  for  by  this  chapter  shall  be 
made  only  with  the  written  approval  of  the  Commission,  if  the  deficiency  of 
compensation  would  be  payable  from  the  State  Insurance  Fund,  and  other- 
wise with  the  written  approval  of  the  person,  association  or  corporation  liable 
to  pay  the  same." 

The  claimant  thus  had  the  privilege  of  requiring  the  payment  of  compensa- 
tion by  his  employer,  or  of  pursuing  his  remedy  against  his  assailants.  He 
elected  to  take  the  former  course,  and  executed  the  assignment  hereinbefore 
set  forth.  Thereupon  the  employer  became  subrogated  to  all  the  remedies 
of  the  employee  and  possessed  of  the  claimant's  cause  of  action  against  the 
assailants  with  the  right  to  prosecute  the  same  and  to  demand  and  receive 
payments  thereon  to  an  extent  sufficient  to  indemnify  him  against  his  liability 
to  the  claimant.  Thereafter  all  moneys  paid  by  the  assailants  to  the  claimant 
on  account  of  the  damages  sustained  as  the  result  of  the  assault  were  prac- 
tically moneys  belonging  to  the  employer  and  must  be  deemed  to  have  been 
received  and  applied  by  the  defendant  in  reduction  of  the  employer's  liability 
to  the  claimant.  I  think  the  Commission  erred  in  not  making  such  appli- 
cation. 

The  argument  advanced  by  respondent's  counsel  is  that  it  is  probable  the 
court  in  imposing  the  conditional  penalty  did  it  as  a  punishment  rather  than 
as  satisfying  the  civil  claim  for  damages  which  the  claimant  would  have 
against  his  assailants;  and  that  the  argument  of  the  appellants  would  not 
apply  unless  the  amount  paid  to  the  claimant  could  be  ofi'set  or  proved  in 
mitigation  of  the  damages  which  the  claimant  was  entitled  to  recover.  The 
payment  of  these  sums  was  not  imposed  as  a  fine,  which  is  payable  to  the 
People,  not  to  the  prosecutor.  In  fact  no  sentence  was  given,  and  hence  no 
fine  was  imposed,  but  the  passing  of  sentence  was  suspended  and  the  assailants 
placed  upon  parole.  It  is  immaterial  as  bearing  upon  the  question  as  to  the 
proper  application  of  these  moneys  that  the  assailants  or  the  union  which 
they  represented,  may  have  been  induced  to  make  the  payments  in  the 
expectation  of  thereby  avoiding  punishment  of  the  assailants  by  imprisonment. 
The  payments  were  required  by  the  court  to  be  made  in  recognition  of  an 
obligation  both  legal  and  moral  on  the  part  of  the  assailants  to  compensate 
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the  claimant  in  part  at  least  for  the  loss  of  earning  power  on  account  of  rach 
injuries,  and  to,  be  made  weekly  as  his  wages  were  paid,  and  to  be  continued 
until  he  should  be  able  to  resume  work.  The  plain  purpose  of  the  court  wu 
to  require  the  assailants  to  indemnify  the  claimant  for  loss  of  wages  to  the 
extent  of  the  payments  made. 

The  suggestion  is  also  made  upon  the  part  of  the  respondent  that  the  pay* 
ments  made  to  the  claimant  could  in  some  sense  be  taken  as  liquidating  hit 
claim  for  physical  suffering  and  for  the  indignity  suffered  by  him,  leaving 
his  claim  for  compensation  for  loss  of  wages  unaffected.  This  suggestion  is 
coupled  with  the  admission  that  such  a  holding  might  put  into  the  claimant's 
hands  more  money  that  he  would  be  entitled  to  receive  under  the  Workmen's 
Compensation  Law.  The  assignment  by  the  claimant  did  not  assume  to  split 
the  cause  of  action  into  one  for  loss  of  wages  and  one  for  suffering,  but  was 
of  the  entire  cause  of  action. 

In  answer  to  the  suggestion  of  the  respondent  that  the  argummt  of  the 
appellants  aa  to  the  application  of  the  moneys  paid  to  the  claimant  by  the 
assailants  in  reduction  of  the  employer's  liability  to  the  claimant  would 
not  apply  unless  the  amount  paid  to  the  claimant  could  be  offset  or  proved 
in  mitigation  of  the  damages  which  the  claimant  would  be  entitled  to  recover 
In  an  action  at  law  against  the  assailants,  it  is  to  be  observed  that  the 
employer's  recovery  is  limited  to  a  sum  sufficient  to  indemnify  him,  and  hence 
that  the  application  of  the  moneys  in  reduction  of  the  employer's  liability 
to  the  claimant  necessarily  reduces  the  employer's  right  of  recovery  against 
the  assailants  correspondingly.  If  the  respondent's  position  is  correct,  and 
this  application  of  the  moneys  be  not  made,  the  claimant  will  receive  double 
compensation,  or  approximately  one-third  more  during  the  greater  part  of 
his  disability  than  he  received  as  full  wages,  and  that  at  the  expense  of  an 
employer  whose  acts  were  in  no  way  responsible  for  claimant's  injuries. 
Furthermore,  if  the  respond^it's  position  is  correct,  the  assailants  can  be 
called  upon  to  make  a  second  payment  of  the  sums  now  being  paid  by  them 
to  the  claimant.  Thus,  the  claimant  would  be  allowed  to  retain  moneys 
which  he  has  received  from  the  assailants  upon  the  cause  of  action  since 
he  disposed  of  it,  which  he  would  be  compelled  to  credit  had  he  remained  the 
owner  of  his  cause  of  action,  or  had  the  moneys  been  paid  to  him  before 
he  disposed  of  the  cause  of  action. 

It  was  said  in  Lester  v.  Otis  Elevator  Co,  (169  App.  iDiv.  613) :  "  Where 
an  employee  is  injured  by  the  act  of  a  third  party,  in  the  course  of  his 
employment,  he  is  nevertheless  entitled  to  claim  compensation  under  the 
statute.  But  it  is  only  reasonable  that,  in  such  cases,  the  third  party  should 
be  made  to  pay  the  damages  caused  by  his  wrongful  act,  and,  of  course,  the 
employee  is  not  entitled  to  such  damages  and  the  statutory  compensation  at 
the  same  time.  Section  29  accordingly  makes  provision  for  the  employer's 
'Subrogation  to  remedies  of  employee.'  •  •  •  Section  29  does  not,  however, 
prevent  an  employee  from  bringing  an  action  for  damages  against  such  third 
party  himself;  it  recognizes  his  right  to  do  so  if  he  chooses.  But  if  he 
does  elect  to  do  so,  he  can  claim  compensation  under  the  statute  only  for 
the  deficiency,  if  any,  between  the  amount  collected  from  such  third  party 
and  the  statutory  compensation." 
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In  the  case  of  Matter  of  Wooduxird  V.  Conklin^  d  Bon,  /no.  {171  App.  Div. 
736),  this  court  held  in  effect  that  any  moneys  received  from  a  third  person 
responsible  for  the  accident  should  be  applied  in  reduction  of  the  liability  of 
the  employer  to  the  employee  for  compensation,  although  in  that  action  a 
release  had  been  giyen  by  the  employee  to  the  third  party  without  con- 
sideration. 

In  the  case  of  MUler  v.  New  York  Railtoays  Co.  (171  App.  Div.  316),  which 
was  an  action  brought  by  the  employee  against  a  third  party  to  recover 
damages  on  account  of  its  alleged  negligence  causing  the  injuries  to  the 
plaintiff;  it  was  held  that  an  answer  which  alleged  that  the  plaintiff  prior 
to  the  commencement  of  the  action  had  made  a  claim  under  the  Workmen's 
Ck)mpensation  Law  for  compensation  for  his  disability  due  to  the  accident 
which  was  the  basis  of  the  award  and  had  received  an  award  of  compensa- 
tion, constituted  a  good  defense.  Referring  to  section  29  the  court  said: 
"The  reason  for  the  statutory  declaration  as  to  election  is  founded  upon 
the  common-law  rule  that  there  should  not  be  a  double  satisfaction  for  the 
same  injury." 

The  provision  of  section  20  requiring  the  employer  to  contribute  only  the 
deficiency  should  the  employee  elect  to  proceed  against  the  wrongdoer, 
impliedly  requires  the  application  in  reduction  of  the  employer's  liability  of 
any  amounts  received  from  the  third  party.  The  effect  of  the  acceptance 
of  these  payments  by  the  claimant  was  to  correspondingly  reduce  the  liability 
of  the  employer  to  the  claimant.  Hence  the  award  should  have  been  only 
for  the  balance  which  existed  up  to  the  time  the  award  was  made. 

The  award  must  be  reversed  and  the  ease  remitted  to  the  Commission  to 
allow  the  modification  of  the  award  by  deducting  from  it  the  moneys  so 
received  by  the  claimant  from  the  assailants  up  to  August  14,  1916.  All 
concurred.  Award  reversed  and  matter  remitted  to  the  Commission  to  allow 
modification  of  the  award  by  deducting  from  it  the  moneys  received  by  the 
claimant  from  the  assailants  up  to  August  14,  1916. 

In  a  curious  seafaring  case  the  injured  employee,  having 
elected  to  sue  the  third  party  and  having  taken  $250  in  settlement, 
put  in  a  claim  against  his  employer  for  compensation  for  a  second 
accidental  injury  alleged  to  have  happened  four  days  after  the 
first  one.  The  Commission  found  that  there  had  been  but  one 
accident,  the  original  one,  and  deducted  the  $250  from  $308,  the 
sum  the  employee  would  have  been  entitled  to  had  he  claimed  com- 
pensation, leaving  the  insurance  carrier  to  pay  $58:  Maley  v. 
O'Boyle,  S.  D.  E.,  vol.  10,  p.  612,  October  25,  1916. 

The  text  of  the  Appellate  Division  decision  in  Winter  v.  Doel- 
ger  Brewing  Co.,  holding  that  an  employer  cannot  stand  in  a 
double  relation  of  employer  and  third  party  as  concerns  an  acci- 
dental injury  to  his  employee,  has  been  reproduced  above,  pages 
251,  252. 
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A  brickyard  laborer  was  struck  and  fatally  injured  by  an 
engine  while  crossing  raUroad  tracks  from  his  employer's  clay 
bank  to  his  employer's  moulding  machine  or  pit.  The  railroad 
belonged  to  a  third  party.  The  accident  occurred  October  7, 
1915.  His  widow,  having  been  appointed  administratrix,  settled 
with  the  railroad  company  for  $400  without  having  elected  to  sue 
The  settlement  was  approved  by  the  surrogate  of  Dutchess  County. 
Neither  the  employer  nor  the  insurance  carrier  consented  to  or 
approved  of  the  settlement.  The  Commission  made  an  award, 
crediting  the  $400  to  the  insurance  carrier  and  holding  that  the 
settlement  constituted  no  obstacle  to  prosecution  of  an  assigned 
claim  by  the  employer  or  the  insurance  carrier.  The  Appellate 
Division  approved  the  award  unanimously  and  without  opinion 
but  granted  leave  to  appeal  to  the  Court  of  Appeals:  Matta  v. 
Derminff's  Point  Brick  Works,  Death  File,  No.  14895,  October 
25,  1917;  182  App.  Div.  — ,  January  18,  1918. 

In  RidotU  v.  Rodgers  &  Rwggerty^  S.  D.  K.,  vol.  14,  p.  710, 
Bui.,  vol.  3,  p.  101,  December  11,  1917,  the  injured  employee 
having  elected  to  sue,  failed  to  get  damages.  The  Commission 
held  that  a  danse  in  his  election  to  sue  reserving  "  all  further 
rights  and  remedies  "  constituted  a  sufficient  filing  of  a  claim  for 
compensation  within  one  year  after  the  accident.  This  case  was 
argued  in  the  Appellate  Division,  May  14,  1918. 

P.  ExtrorterrUorialUi/. —  In  the  leading  New  York  extra-ter- 
ritorial case  the  Court  of  Appeals  upheld  an  award  of  compensa- 
tion by  the  State  Industrial  Commission  to  a  resident  of  New 
York  who  entered  into  a  contract  of  employment  in  New  York 
and,  having  been  sent  by  his  employer  to  New  Jersey,  was  injured 
there:  Post  v.  Burger  &  Oohlke,  Bulletin  81,  pages  236+248. 
The  employee,  Post,  worked  for  his  employer  both  in  New  York, 
and  in  New  Jersey.  In  two  later  cases,  residents  of  New  York 
were  hired  in  New  York  for  work  to  be  done  wholly  without  the 
State.  The  Court  of  Appeals,  upon  authority  of  its  decision  in 
the  Post  case,  affirmed  their  compensation  awards  without 
opinion :  Klein  v.  Stoller  &  Cook  Co.,  S.  D.  R.,  vol.  8,  p.  440, 
April  10,  1916;  175  App.  Div.  958,  November  15,  1916;  220 
N.  Y.  Eep.  670,  iMarch  20,  1917 ;  Fitzpatrick  v.  Blackall  &  Bald- 
win  Co.,  S.  D.  R,  vol.  8,  p.  456,  April  14,  1916;  —  App.  Div. 
— ,  December  1,  1916;  220  N.  Y.  Rep.  671,  March  20,  1917. 
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The  Commission's  award  in  an  earlier  and  similar  case  of  a  resi- 
dent of  New  York  hired  in  New  York  by  a  New  York  corporation 
to  do  work  wholly  without  the  State  had  been  reversed  by  the  Ap- 
pellate Division  and  remitted  to  the  Commission,  the  court  saying: 
"  The  mere  fact  that  the  contract  was  made  in  the  State,  if  it 
was  made  in  the  State,  is  not  material  here  when  we  imderstand 
that  the  contract  related  to  work  to  be  performed  outside  of  the 
State."  The  Commission  having  reconsidered  this  case  renewed 
the  award,  April  27,  1917.  Upon  a  second  appeal,  the  Klein  and 
Fitzpatrick  awards  having  meanwhile  been  affirmed  both  by  the 
Appellate  Division  and  the  Court  of  Appeals,  the  Appellate 
Division  affirmed  the  award,  November  28,  1917,  without  opinion, 
one  justice  dissenting:  Gardner  v.  Horseheads  Construction  Co., 
S.  D,  R.,  vol.  4,  p.  437,  June  30,  1915;  171  App.  Div.  66,  Janu- 
arys, 1916;  ClaimNo.  60909,  April  27, 1917;  181  App.  Div.  915, 
November  28,  1917.  The  full  text  of  the  Appellate  Division's 
opinion  of  January  5,  1916,  has  been  presented  in  Bulletin  81, 
pages  154-156.  A  resident  of  New  York,  having  entered  into 
his  contract  of  employment  in  New  York,  was  injured  in  New 
Jersey;  the  Commission  awarded  him  compensation;  upon  appeal, 
the  insurance  carrier  argued  against  extra  territoriality  in  toto; 
the  Appellate  Division,  one  justice  dissenting,  affirmed  the  award; 
the  Court  of  Appeals  dismissed  appeal  because  notice  had  not 
been  served  in  time:  Lwndes  v.  Lupton's  Sons,S.  D.  R.,  vol.  9, 
p.  340,  June  28, 1916 ;  176  App.  Div.  — ,  Dec.  1, 1916 ;  221  N.  Y. 
574,  June  12,  1917.  In  all  five  of  the  above  cases  the  injured 
employee  was  a  resident  of  New  York.  The  Commission,  on 
February  3,  1916,  denied  compensation  to  a  resident  of  New  Jer- 
sey hired  in  New  York  and  injured  in  West  Virginia;  Lloyd  v. 
Power  Specialty  Co.,  Bulletin  81,  pages  157,  158.  In  line  with 
this  ruling,  it  denied  compensation,  September  28,  1917,  to  a 
resident  of  Rhode  Island  hired  in  New  York  by  a  New  Jersey 
corporation  and  injured  in  Texas:  Carlson  v.  Ogden  Co.,  Bui., 
vol.  3,  p.  49,  September  28,  1917.  Commissioner  Lyon,  who 
wrote  the  rulings  in  both  cases,  based  their  findings  upon  the 
fact  that  the  injured  employee  or  his  dependents  would  not  become 
public  charges  upon  New  York  and  that  they  had  right  of  action 
for  negligence  under  the  laws  of  the  States  in  which  they  received 
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their  injuries,  notwithstanding  that  their  employers  had  complied 
with  the  compensation  law  of  New  York.  The  Commission,  how- 
ever, decided  to  certify  to  the  Appellate  Division  the  question 
whether  Carlson  was  entitled  to  compensation.  The  Court  replied 
that  he  was,  citing  the  Court  of  Appeals  in  Post  v.  Bwrger  d 
Gohlke  as  authority.  This  answer  appears  to  hold  that  the  sole 
requisite  to  coverage  of  extra-territorial  accidents  by  the  New 
York  Workmen's  Compensation  Law  is  an  employment  contract 
made  within  New  York  State.  At  times  the  Commission  finds 
difficulty  in  determining  where  the  employment  contract  has  been 
made.  An  illustrative  case  is  Argento  v.  International  Stevedor- 
ing Co.,  S.  D.  R,  vol.  12,  p.  586,  February  21,  1917. 

An  employee  of  a  Missouri  corporation  was  killed  by  the  break- 
ing of  a  ladder  in  Maine  in  1916.  He  was  a  resident  of  New 
York  and  had  entered  into  his  contract  of  employment  in  1900 
in  New  York  City.  In  the  meantime  the  corporation  had  removed 
its  offices,  except  a  selling  office,  from  New  York  to  Pennsyl- 
vania. The  employment  contract  had  been  made  years  before 
the  enactment  of  the  Workmen's  Compensation  Law.  Just  before 
the  accident  the  employer  had  promised  the  employee  an  increase 
of  wages.  The  insurance  carrier  pleaded  all  these  circumstances 
to  no  effect.  The  Appellate  Division  sustained  an  award  to  the 
employee's  widow  and  children  without  opinion,  one  justice  dis- 
senting: Smith  V.  Heine  Safety  Boiler  Co.,  Death  Case,  No. 
18197,  October  18,  1917;  —  App.  Div.  — ,  March  7,  1918.  The 
Court  of  Appeals  reversed  the  award  with  opinion.  May  28,  1918. 

In  the  case  of  an  award  for  an  accident  occurring  in  the  United 
States  navy  yard  in  Brooklyn,  the  insurance  carrier  argued  upon 
appeal  that  the  Commission  lacked  jurisdiction;  the  Appellate 
Division  and  the  Court  of  Appeals  affirmed  the  award  unani- 
mously and  without  opinion :  Bums  v.  Products  Mfg.  Co.,  Case 
Xo.  3278,  June  15,  1917;  181  App.  Div.  910,  Nov.  14,  1917; 
223  N.  Y.  Rep.  — ,  May  14,  1918. 

An  extra-territorial  accident  to  an  employee  whose  contract  of 
employment  has  been  made  in  New  York  may  not  be  compen- 
satable  by  reason  of  the  fact  that  it  has  occurred  in  interstate 
commerce.  Cases  in  point  are  Oobrecht  v.  Wells  Fargo  &  Co. 
and  Charlton  v.  Hilton-Dodge  Transportation  Co.,  below,  page 
304,  in  the  first  of  which  the  accident  occurred  on  a  railroad  in 
Pemisylvania  and  in  the  second  on  a  vessel  at  sea.  r^^^^T^ 
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Other  extra-territorial  cases  in  which  decision  has  turned  upon 
other  than  extra-territorial  points  are  Kennedy  v.  Kennedy  Mfg. 
<&  Engineering  Co.;  Markham  v.  United  Breeders*  Co.;  and  Ben- 
jamin V.  Rosenberg  Bros.,  noticed  elsewhere  in  this  Bulletin. 
(See  Table  of  Cases.) 

Certain  corporations  operate  in  two  or  more  States  and  take  out 
compensation  insurance  under  the  laws  of  each  State.  If  such  a 
corporation  enters  into  an  employment  contract  with  an  employee 
in  New  York  State  and  if  the  employee,  having  been  injured  in 
another  State,  obtains  compensation  imder  the  laws  of  that  State, 
can  the  employee  then  obtain  compensation  in  New  York?  The 
State  Industrial  Commission  and  the  Appellate  Division  of  New 
York  have  answered  that  he  can.  In  such  cases  the  New  York 
decisions  have  credited  the  insurance  carrier  with  payments 
already  made  under  the  Compensation  Law  of  the  other  State. 

A  corporation  hired  a  colored  resident  of  New  York  city  and 
sent  him  to  New  Jersey  to  work.  The  hiring  was  in  New  York 
city.  The  employee  having  been  awarded  compensation  by  the 
New  York  Commission  for  an  accidental  injury  in  New  Jersey, 
the  company's  insurance  carrier  appealed  the  case  and  meanwhile 
persuaded  the  employee,  under  the  stress  of  poverty,  to  accept 
payment  under  the  New  Jersey  Compensation  Law  and  to  release 
it  from  liability  on  account  of  the  New  York  award.  The  Appel- 
late Division  held  this  agreement  void  and  affirmed  the  Commis- 
sion's award  with  credit  to  the  insurance  carrier  for  the  payment 
made.    The  text  of  the  decision  is  as  follows: 

Jeinkins  v.  Hooan  &  Sons,  177  App.  Div.  36,  March  7,  1917. 

Lyon,  J.:  The  vital  question  presented  by  this  appeal  is  whether  the 
claimant  wae  entitled  to  be  awarded  compensation  under  the  New  York 
Workmen's  Compensation  (Law  ( Consol.  Laws,  chap.  67 ;  Laws  of  1^14,  chap. 
41,  as  amd.),  or  under  the  New  Jersey  Workmen's  Compensation  Act  (N.  J. 
Laws  of  1911,  chap.  95,  as  amd.). 

The  claimant's  employer,  at  the  time  the  claimant  received  the  injury, 
was  a  stevedore  having  its  ofSce  in  the  city  of  New  York,  and  engaged  in 
loading  and  unloading  vessels  in  New  York  harbor  on  both  the  New  York 
and  New  Jersey  shores,  and  was  insured  under  the  compensation  statutes 
of  both  these  States  by  the  insurance  carrier  herein. 

The  claimant  was  a  longshoreman,  and  at  the  time  of  receiving  the  dis- 
abling injuries,  May  16,  1916,  was  at  work  unloading  a  vessel  at  a  pier  at 
West  New  York,  State  of  New  Jersey.  His  family  resided  at  Hackengack, 
N.  J.,  where  he  had  voted  during  the  last  ten  years. 
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The  claimant,  in  order  to  be  conveniently  situated  at  to  hie  work,  and 
because  he  could  not  live  so  far  away  as  Hackensaek  and  follow  his  occupa- 
tion, and  not  intending  to  return  to  Hackensaek,  hired  a  furnished  room  in 
New  York  city  in  December,  1915.  From  this  room  he  went  to  his  work  each 
morning,  returning  at  night,  visiting  his  family  every  week  or  two,  usually 
on  Sundays  luless  then  employed. 

On  April  28,  1916,  the  foreman  of  his  employer  came  to  claimant's  said 
room  and  engaged  him  to  go  to  work  temporarily  at  said  pier  at  West  New 
York.  Claimant  commoiced  work  there  the  next  morning  and  continued 
at  work  there  until  he  was  injured.  Following  the  receiving  of  the  injury 
he  presented  a  claim  for  compensation  under  the  New  York  statute.  The 
insurance  carrier  appeared  at  the  hearing  before  the  New  York  State  Industrial 
Conmiission  and  contested  the  jurisdiction  of  the  Commission.  The  objection 
of  the  insurance  carrier  was  overruled  and  awards  made,  June  twenty-ninth 
of  four  weeks'  compensation,  and  July  thirty-first  of  five  weeks'  compensation, 
each  at  fifteen  dollars  per  week.  Jtdy  18,  1916,  an  appeal  was  taken  by  the 
employer  and  insurance  carrier  from  the  award  first  made. 

Subsequent  to  the  appeal  being  taken  the  claimant,  being  in  straitened 
circumstances,  went  to  the  office  of  the  appellant  insurance  carrier  for  the 
purpose  of  obtaining  compensation  for  his  injury.  Payment  of  the  awards 
under  the  New  York  statute  was  refused,  but  claimant  was  told  that  if  he 
wotdd  accept  payment  of  ten  dollars  per  week  under  the  New  Jersey  statute, 
he  would  be  paid  for  nine  weeks'  disability.  He  thereupon  accepted  ninety 
dollars,  and  executed  an  affidavit  apparently  acknowledging  such  payment, 
releasing  the  insurance  carrier  from  liability,  and  repudiating  all  claim 
for  compensation  under  the  New  York  statute.  Thereafter,  and  on  October 
30,  1916,  the  appellants  moved  to  reopen  the  case  for  the  purpose  of  intro- 
ducing the  affidavit  in  evidence.  The  State  Industrial  Commission  declined 
to  receive  the  affidavit  and  to  make  it  a  part  of  its  record,  and  denied  the 
application  to  reopen  the  case,  but  stated  that  if  the  appellants  should  decide 
to  adjust  the  matter,  the  Commission  would  give  credit  for  the  payment  of 
ninety  dollars.  The  appellants  refused  to  accept  this  proposition,  electing 
to  rely  upon  the  contention  that  there  was  no  jurisdiction  of  the  claim  under 
the  New  York  statute.  The  Commission  then  closed  the  claim  on  the  previous 
awards  of  nine  weeks.  Thereupon  the  employer  and  insurance  carrier 
appealed  from  the  order  denying  their  motion  to  reopen  the  case  for  the  intro- 
duction of  further  evidence. 

Both  appeals  are  submitted  at  this  time.  The  grounds  of  the  appeals  as 
stated  in  the  brief  of  the  appellants  are  twofold :  That  the  claimant  was  not 
covered  by  the  New  York  statute  as  he  was  working  in  New  Jersey  when 
injured;  and  that  if  the  court  should  hold  the  claim  to  be  within  the  New 
Vork  statute  the  case  should  be  sent  back  to  have  evidence  taken  as  to 
whether  the  claimant  placed  himself  under  the  jurisdiction  of  the  New 
Jersey  statute  and  repudiated  his  claim  under  the  New  York  statute.  The 
State  Industrial  Commission  found  as  conclusions  of  fact  that  at  the  time 
the  claimant  was  injured  he  kept  his  home  in  New  Jersey,  in  which  State 
he  voted,  but  that  he  resided  in  the  city  of  New  York,  where  he  kept  a  room 
for  the  purpose  of  his  business,  and  that  the  contract  of  employment  was  made 
&t  such  room. 

The  decision  in  this  case  as  to  the  liability  of  the  employer  under  the 
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Workmen's  Compenfiation  Law  is  apparently  controlled  by  that  of  Matter  of 
Poat  v.  Burger  d  Gohlke  (216  N.  Y.  544),  in  which  case  the  employer  and 
employee  were  residents  of  this  State  and  the  contract  of  employment  was 
made  here,  and  the  employee  was  injured  while  working  without  the  State, 
the  court  hold^g  that  the  New  York  State  Workmen's  Compensation  Law 
applied  and  that  "  The  act,  in  view  of  its  humane  purpose,  should  be  con- 
strued to  intend  that  in  every  case  of  employment  there  is  a  constructive 
contract  between  the  employer  and  employee,  general  in  its  terms  and 
unlimited  as  to  territory,  that  the  employer  shall  pay  aa  provided  by  the  act 
for  a  disability  or  the  death  of  the  employee  as  therein  stated.  The  duty 
under  the  statute  defines  the  terms  of  the  contract." 

The  award  having  been  properly  made,  we  do  not  think  the  State  Industrial 
Commission  erred  in  refusing  to  open  the  case  for  the  purpose  of  receiving 
the  affidavit  in  evidence,  assuming  it  to  have  included  a  sworn  statement 
by  claimant  of  payment,  a  release  by  him  of  the  insurance  carrier  from  all 
liability  and  a  repudiation  by  him  of  all  claim  for  compensation  under  the 
New  York  statute.  The  award  constituted  an  obligation  on  the  part  of  the 
employer  to  the  employee  which  could  not  be  fully  discharged  simply  by  the 
payment  by  the  employer  to  the  employee  of  two-thirds  of  the  amount  of  the 
award  any  more  than  could  an  ordinary  contract  indebtedness  of  any  debtor 
to  his  creditor  be  discharged  simply  by  such  percentage  payment. 

Furthermore,  section  33  of  the  Workmen's  Compensation  Law  provides: 
"  Claims  for  compensation  or  benefits  due  under  this  chapter  shall  not  be 
assigned,  released  or  commuted  except  as  provided  by  this  chapter,  and  shall 
be  exempt  from  all  claims  of  creditors  and  from  levy,  execution  and  attach- 
ment or  other  remedy  for  recovery  or  coUection  of  a  debt,  which  exemption 
may  not  be  waived.  *  *  *."  The  purpose  of  thie  provision,  which  the  appel- 
lants are  presumed  to  have  known,  is  not  ambiguous.  It  was  designed  for 
the  protection  of  the  employee,  in  this  case  a  colored  man  fifty-one  years  of 
age,  "  in  bad  circumstances,  and  laid  up  so  long,"  he  says.  The  attempted 
settlement  was  made  without  the  consent  of  the  State  Industrial  Commission 
having  been  obtained  and  in  fact  without  their  knowledge.  The  afiidavit,  so 
far  as  it  assumed  to  release  and  repudiate  the  rights  of  the  claimant,  w^as 
utterly  void.  The  Commission  gave  it  all  the  force  to  which  it  was  entitled 
by  offering  to  accept  it  as  a  receipt  for  the  payment  of  ninety  dollars  of  the 
award.  The  appellants  refusing  to  introduce  it  for  that  purpose,  and  it 
being  incompetent  and  immaterial  for  any  other  purpose,  I  think  the  Com- 
mission was  fully  warranted  in  declining  to  receive  it  and  in  refusing  to 
reopen  the  case  for  that  purpose. 

Both  the  award  and  order  appealed  from  should  be  affirmed,  but  with  the 
right  to  the  appellants  to  file  the  affidavit  as  a  receipt  for  the  payment  of 
ninety  dollars,  the  affirmance  to  be  with  one  bill  of  costs  against  the  appel- 
lants in  favor  of  the  Commission. 

Award  and  order  appealed  from  unanimouflly  affirmed,  with  the  right  to 
the  appellants  to  file  the  affidavit  as  a  receipt  for  the  payment  of  ninety 
dollars,  the  affirmance  to  be  with  one  bill  of  costs  against  the  appellants 
in  favor  of  the  Commission. 

The  same  course  was  followed  by  the  Appellate  Division  in  the 
following  case,  which  differs  from  the  Jenkins  case  in  that  the 
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injured  employee  had  daimed  and  received  compensation  from 
the  New  Jersey  conmiiseion  before  obtaining  an  award  from  the 
New  York  Commission: 

GiLBKBT  y.  DBS  LA.X7BIBBS  COLUMN  MouLD  Co.,  180  App.  Div.  59,  Not.  14,  1917. 
WooDWABD,  J.:  We  see  no  merits  in  this  appeal.  The  claimant  was 
employed  under  a  New  York  contract.  At  the  time  of  his  injuries  he  was 
performing  services  for  his  employer  away  from  the  plant  of  such  employer 
in  the  State  of  New  Jersey.  The  claimant  originally  made  application  for 
compensation  under  the  New  Jersey  statute  (N.  J.  Laws  of  1911,  chap  95,  as 
amd.),  and  the  insurance  carrier  made  some  payments  under  the  act.  Sub- 
sequently, the  claim  was  made  in  this  State  and  an  award  has  been  made, 
crediting  the  insurance  carrier  with  the  amount  paid  under  the  New  Jersey 
proceeding.  The  claim  that  the  New  Jersey  Gommiasion,  having  accepted 
jurisdiction  and  administered  upon  this  claim,  deprived  the  Commission  of 
the  State  of  New  York  of  jurisdiction  is,  we  believe,  without  force.  It  is 
doubtful  if  the  New  Jersey  Commission  ever  had  any  jurisdicticm  of  the  case; 
it  was  one  arising  under  the  contract  of  this  State  and  the  contract  growing 
out  of  such  statute  (Matter  of  Post  v.  Burger  d  Gohlke,  216  N.  Y.  544,  554), 
and  it  was  clearly  a  matter  to  be  handled  under  the  provisions  of  our  statute 
(ConsoL  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  as  amd.),  rather  than 
under  the  statute  law  of  New  Jersey.  The  fact  that  the  claimant  was  induced 
to  invoke  the  New  Jersey  statute  in  the  first  instance  did  not  deprive  him 
of  the  right  to  have  the  law  of  his  contract  of  employment  enforced  in  the 
mamier  provided  by  law,  and  the  insurance  carrier,  being  credited  with  the 
amount  it  has  paid  under  the  provisions  of  the  New' Jersey  statute^  is  not 
in  law  aggrieved.  The  award  should  be  affirmed.  Award  unanimously 
affirmed. 

An  employee  whose  contract  had  been  made  in  New  York  was 
injured  in  Connecticut,  just  over  the  state  line.  The  case  was 
like  the  Jenkins  case  in  that  the  insurance  carrier  tried  to  fore- 
stall payments  under  the  New  York  compensation  law  by  mak- 
ing payments  under  the  Connecticut  law.  The  Appellate  Division 
affirmed  the  award  of  the  New  York  Commission  and  gave  credit 
to  the  carrier  for  the  payments  made.  The  decision  was  without 
opinion,  two  justices  dissenting:  Beavdet  v.  Metz Sons,  181  App. 
Div.  — ,  December  28,  1917.  The  Court  of  Appeals  affirmed  the 
award  without  opinion,  May  28,  1918. 

An  employee  hired  in  New  York  was  injured  in  Connecticut 
The  company  had  taken  out  compensation  insurance  in  both 
States  with  different  carriers.  Upon  examining  the  two  insurance 
policies,  the  New  York  Commission  found  that  it  could  enforce 
compensation  against  one  of  the  carriers  but  not  against  the 
other.     Not  having  jurisdiction  to  determine  rights  as  between 
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the  carriers,  the  Conuniflcdon  made  award  against  one  of  them 
with  the  suggestion  that  it  obtain  relief  by  action  in  court  against 
the  other.  These  findings  were  brought  out  bj  reversal  of  the 
award  in  the  Appellate  Division,  and  remanding  of  the  case: 
Connolly  v.  Tucker  Electrical  Construction  Co.,  Case  No.  9217, 
April  16,  1917;  —  App.  Div.  — ;  Bui.,  vol.  3,  p.  119,  January 
2,  1918;  afltened  by  Appellate  Division,  May  21,  1918. 

Q.  Interstate  and  intrastate  commerce. —  The  question  of  inter- 
state commerce  involves  for  the  courts,  first,  theoretical  determi- 
nation of  the  relative  spheres  of  the  federal  and  state  governments 
under  the  commerce  clause  of  the  Federal  Constitution  and  the 
laws  of  Congress  based  thereon  and,  second,  a  practical  task  of 
drawing  the  line  between  interstate  and  intrastate  commerce. 

The  theoiy  being  that  the  States  occupy  the  field  of  interstate 
commerce  except  in  so  far  as  the  United  States  by  congressional 
l^slation  has  dispossessed  them,  each  federal  law  affecting  inter- 
state commerce  has  to  be  examined  as  to  the  extent  to  which  it 
has  reduced  state  jurisdiction.  As  Mr.  Justice  Brandeis  inti- 
mates, the  United  States  Supreme  Courtis  decision  in  the  Win- 
field  case  does  not  do  away  with  the  often  very  difficult  task  of 
determining  whether  the  injured  employee  in  a  given  case  was 
engaged  at  the  time  of  his  accident  in  interstate  or  in  intrastate 
commerce.  Almost  forty  per  cent  of  the  railroad  cases  turn 
upon  this  point.  The  New  York  workmen's  compensation  cases 
in  which  the  question  has  arisen  are  divisible  into  three  classes : 
namely,  cases  determined  to  be  in  interstate  commerce,  cases 
remanded  for  further  evidence  and  cases  determined  to  be  in 
intrastate  commerce. 

1.  Exclusiveness  of  the  Federal  Employers'  Liability  Act- — 
The  Court  of  Appeals  of  New  York,  speaking  through  Judge  Sea- 
bury,  restricted  the  application  of  the  federal  law  entitled  "An 
Act  Kelating  to  the  Liability  of  Common  Carriers  by  Railroad 
to  their  Employees  in  Certain  Cases"  to  railroad  accidents  due 
to  railroad  negligence.  Only  in  such  cases,  said  Judge  Seabury, 
does  this  so-called  Federal  Employers'  Liability  Act  exclude  the 
Workmen's  Compensation  Law  of  New  York  The  eye  of  a  New 
York  Central  track  laborer  named  Winfield  had  been  hurt  by  a 
stone  that  flew  up  as  he  was  tamping  ties.    The  New  York  courts 
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affirmed  a  compensation  award  to  Winfield  on  the  ground  that 
the  railroad  was  not  chargeable  with  negligenca  The  full  texts 
of  their  opinions  have  been  presented  in  Bulletin  81,  pages 
16^173.  The  date  of  the  New  York  Court  of  Appeals  decision 
in  the  Winfield  case  was  November  23,  1915,  The  New  York 
Central  Bailroad  appealed  to  the  Supreme  Court  of  the  United 
States.  There  the  case  was  argued  twice,  with  an  interval  of 
eleven  months,  and  the  judgment  of  the  Court  of  Appeals  was 
reversed  May  21,  1917,  two  justices  dissenting.  Mr.  Justice  Van 
Devanter,  who  wrote  the  ruling  opinion,  based  it  upon  exami- 
nation of  the  intent  of  Congress  and  upon  cited  judicial  prece- 
dents and  held  that  the  Federal  Employers'  Liability  Act  "  is  as 
comprehensive  of  injuries  occurring  without  negligence,  as  to 
which  class  it  impliedly  excludes  liability,  as  it  is  of  those  as  to 
which  it  imposes  liability.  In  other  words  it  is  a  regulation  of  the 
carrier's  duty  or  obligation  as  to  both."  Mr.  Justice  Brandeis,  in 
a  dissenting  opinion  in  which  Mr.  Justice  Clarke  concurred, 
compared  the  Federal  Employers'  Liability  Act  with  workmen's 
compensation  laws  and  concluded  that  they  were  not  in  conflict, 
nor  the  delimitation  of  their  respective  spheres  impracticable. 
The  full  texts  of  the  two  opinions  are  as  follows : 

New  York  Central  R.  R.  Oo.  v.  Winfuelp,  244  U.  S.  147,  May  21,  1917. 

3fo.  Justice  Vaic  DsTAirrEB  delivered  the  opinion  of  the  Court. 

While  in  the  senrice  of  a  railroad  company  in  the  State  of  New  York, 
James  Winfield  sustained  a  personal  injury  whereby  he  lost  the  use  of  an 
eye.  At  that  time  the  railroad  company  was  engaging  in  interstate  com- 
merce as  a  common  carrier  and  Winfield  was  employed  by  it  in  such  commerce. 
The  injury  was  not  due  to  any  fault  or  negligence  of  the  carrier,  or  of  any 
of  its  officers,  agents  or  employees,  but  arose  out  of  one  of  the  ordinary 
risks  of  the  work  in  which  Winfield  was  engaged.  He  was  a  section  laborer 
assiating  in  the  repair  of  the  carrier's  main  track  and  while  tamping  cross- 
ties  strudc  a  pebble  which  dianced  to  rebound  and  hit  his  eye.  Following 
the  injury  he  sought  compensation  therefor  from  the  carrier  under  the  Work- 
men's Ccnnpensation  Law  of  the  State*  and  an  award  was  made  to  him  by 
the  state  commission,  one  member  dissenting.  The  carrier  appealed  and  the 
award  waa  affirmed  by  the  Appellate  Division  of  the  Supreme  Court,  two 
judges  dissenting,  168  App.  Div.  951,  and  also  by  the  Court  of  Appeals,  216 
N.  Y.  2S4.  Before  the  commission  and  in  the  state  courts  the  carrier 
insisted  that  its  liability  or  obligation  and  the  employee's  right  were  governed 

•  See  2rao  TiM-k  OetOrni  R.  B.  Co.  v.  WMte,  248  U.  8.  18S. 
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exclusively  by  the  Employers'  Liability  Act  of  Congress,  c  149,  35  Stat.  65;  c 
143,  36  State.  291,  and  therefore  that  no  award  could  be  made  imder  the 
law  of  the  State.    That  insistence  is  renewed  here. 

It  is  settled  that  under  the  commerce  clause  of  the  Constitution  Congress 
may  regulate  the  obligation  of  common  carriers  and  the  rights  of  their 
employees  arising'  out  of  injuries  sustained  by  the  latter  where  both  are 
engaged  In  interstate  commerce;  and  it  also  is  settled  that  when  Congress 
acts  upon  the  subject  all  state  laws  covering  the  same  field  are  necessarily 
superseded  by  reason  of  the  supremacy  of  the  national  authority.*  Congress 
acted  upon  the  subject  in  passing  the  Employers'  Liability  Act,  and  the 
extent  to  which  that  act  covers  the  field  is  the  point  in  controversy.  By 
one  side  it  is  said  that  the  act,  although  regulating  the  liability  or  obligation 
of  the  carrier  and  the  right  of  the  employee  where  the  injury  results  in  whole 
or  in  part  from  n^ligence  attributable  to  the  carrier,  does  not  cover  injuries 
occurring  without  such  negligence,  and  therefore  leaves  that  class  of  injuries 
to  be  dealt  with  by  state  laws;  and  by  the  other  side  it  is  said  that  the  act 
covers  both  classes  of  injuries  and  is  exclusive  as  to  both.  The  state  decisions 
upon  the  point  are  conflicting.  The  New  York  court  in  the  present  case 
and  the  New  Jersey  court  in  Winfield  v.  Erie  R.  R.  Co.,  88  N.  J.  L.  619,  hold 
that  the  act  relates  only  to  injuries  resulting  from  negligence,  while  the 
California  court  in  Smith  v.  Industrial  Accident  Commission,  26  CaL  App. 
560,  and  the  Illinois  court  in  St€dcy  v.  lUinois  Central  R.  R.  Co.,  268  111.  356, 
hold  that  it  has  a  broader  scope  and  makes  negligence  a  test, —  not  of  the 
applicability  of  the  act,  but  of  the  carrier's  duty  or  obligation  to  respond 
pecuniarily  for  the  injury. 

In  our  opinion  the  latter  view  is  right  and  the  other  wrong.  Whether 
and  in  what  circumstances  railroad  companies  engaging  in  interstate  com- 
merce shall  be  required  to  compensate  their  employees  in  such  commerce 
for  injuries  sustained  therein  are  matters  in  which  the  Nation  as  a  whole 
is  interested  and  there  are  weighty  considerations  why  the  controlling  law 
should  be  uniform  and  not  change  at  every  state  line.  Baltimore  and  Ohio 
R.  R.  Co.  V.  Bough,  14»  U.  S.  3©8,  378^-379.  It  was  largely  in  recognition  of 
this  that  the  Employers'  (Liability  Act  was  enacted  by  Congress.  Mondou  v. 
New  York,  Now  Haven  d  Haa-iford  R.  R.  Co.,  223  U.  S.  1,  51.  It  was  drafted 
and  passed  shortly  foUo^^ing  a  message  from  the  President  advocating  an 
adequate  national  law  covering  all  such  injuries  and  leaving  to  the  action  of 
the  several  states  only  the  injuries  occurring  in  intrastate  employment. 
Cong.  Eec.,  60th  Cong.,  Ist  Sess.,  1347.  And  the  reports  of  the  congres- 
sional committees  having  the  bill  in  charge  disclose,  without  any  uncertainty, 
that  it  was  intended  to  be  very  comprehensive,  to  withdraw  all  injuries  to 
railroad  employees  in  interstate  commerce  from  the  operation  of  varying 
state  laws  and  to  apply  to  them  a  national  law  having  a  uniform  operation 
throughout  all  the  States.  (House  Report  No.  1386  and  Senate  Report  No. 
460,  60th  Cong.,  1st  Sess.    Thus,  in  the  House  Report  it  is  said:     ''It  [the 

•  Mondou  V.  New  York,  New  Bwoen  d  Hartford  R.  B.  Co.,  228  U.  S.  1,  53-55 ;  8t. 
Louia,  Iron  Mountain  d  Southern  Ry,  Co.  v.  Hesterly,  228  U.  S.  702 :  8t.  Louia  d 
Ban  Francisco  Ry.  Co.  v.  Beale.  229  U.  S.  156 ;  Taylor  v.  Taylor,  285  U.  fiP.  863 : 
OhicaffO,  Rock  Island  d  Paciflo  Ry.  Co.  v.  Devine,  239  U.  S.  52;  Texas  d  Pacific  Ry. 
Co,  V.  Rigsby,  241  U.  S.  83,  41j  Northern  Pacific  Ry.  Co.  v.  Washington,  222  U.  5. 
870;  Erie  R.  R.  Co.  v.  New  York,  288  U.  B.  671;  Southern  Ry,  Co.  v.  RaOroad 
Ootmniesion,  286  U.  8.  489. 
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bill]  is  intended  in  its  scope  to  cover  all  commerce  to  which  the  regulative 
power  of  Congress  extends  *  *  *  by  this  bill  it  is  hoped  to  fix  a  uniform 
rule  of  liability  throughout  the  Union  with  reference  to  the  liability  of  com- 
mon carriers  to  their  employees.  *  *  *  A  Federal  statute  of  this  char- 
acter will  supplant  the  numerous  staite  statutes  on  the  subject  so  far  as 
they  relate  to  interstate  commerce.  It  will  create  uniformity  throughout 
the  Union,  and  the  legal  status  of  such  employer's  liability  for  personal 
injuries  instead  of  being  subject  to  numerous  rules  will  be  fixed  by  one  rule 
in  all  the  States.'' 

True,  the  act  does  not  require  the  carrier  to  respond  for  injuries  occurring 
where  it  is  not  chargeable  with  negligence,  but  this  is  because  Congress,  in 
its  discretion,  acted  upon  the  principle  that  compensation  should  be  exacted 
from  the  carrier  where,  and  only  where,  the  injury  results  from  negligence 
imputable  to  it.  Every  part  of  the  act  conforms  to  this  principle,  and  no 
part  points  to  any  purpose  to  leave  the  States  free  to  require  compensation 
where  the  act  withholds  it.  By  declaring  in  |  1  that  the  carrier  shall  be 
liable  in  damages  for  an  injury  to  the  employee  "  resulting  in  whole  or  in 
part  from  the  negligence  of  any  of  the  oflScers,  agents,  or  employees  of  such 
carrier,  or  by  reason  of  any  defect  or  insufficiency,  due  to  its  negligence,  in 
its  cars,  engines,  appliances,  machinery,  track,''  etc.,*  the  act  plainly  shows, 
as  was  expressly  held  in  Seabawrd  Air  Line  Ry.  Co,  v.  Horton,  233  U.  S. 
492,  GOl,  that  it  was  the  intention  of  Congress  to  make  negligence  the  basis 
of  the  employee's  right  to  damages,  and  to  exclude  responsibility  of  the 
carrier  to  the  employee  for  an  injury  not  resulting  from  its  negligence  or 
that  of  its  officers,  agents  or  other  employees.  The  same  principle  is  seen 
also  in  §  3,  which  requires  that  where  the  carrier  and  the  employee  are  both 
negligent  the  recovery  shall  be  diminished  in  proportion  to  the  employee's 
contribution  to  the  total  negligence,  and  in  |  4,  which  regards  injuries  aris- 
ing from  risks  assumed  by  the  employee  as  among  those  for  which  the 
carrier  should  not  be  made  to  respond.  The  committee  reports  upon  the  bill 
show  that  this  principle  was  adopted  deliberately,  notwithstanding  there 
were  those  within  and  without  the  committees  who  looked  with  greater  favor 
upon  a  different  principle  which  puts  negligence  out  of  view  and  regards  the 
employee  as  entitled  to  compensation  wherever  the  injury  is  an  incident  of 
the  service  in  which  he  is  employed.  A  few  years  after  the  passage  of  the 
act  a  legislative  commission  drafted  and  the  Committees  on  the  Judiciary 
in  the  two  houses  of  Congress  favorably  reported  a  bill  substituting  the 
latter  principle  for  the  other.  Senate  Report  No.  653,  ft2d  Cong.,  2d  Sess., 
House  Report  No.  1441,  62d  Cong.,  3d  Sess.,  but  that  bill  did  not  become  a  law. 

That  the  act  is  comprehensive  and  also  exclusive  is  distinctly  recognized 
in  repeated  decisions  of  this  court.  Thus,  in  Missowri,  Kansas  d  Texas  Ry. 
Co,  V.  Widf,  226  U.  S.  570,  576,  and  other  cases,  it  is  pointed  out  that  the 
subject  which  the  act  covers  is  "  the  responsibility  of  interstate  carriers  by 
railroad  to  their  employees  injured  in  such  commerce";  in  Michigan  Central 
R.  R.  Co.  V.  Yreeland,  227  U.  S.  69,  66,  67,  it  is  said  that  "  we  may  not  piece 
out  this  act  of  Congress  by  resorting  to  the  local  statutes  of  the  State  of 
procedure  or  that  of  the  injury",  that  by  it  "Congress  has  undertaken  to 
cover  the  subject  of  the  liability  of  railroad  companies  to  their  employees 

*  The  Act  Is  printed  in  fnll  in  Mondou  v.  New  York,  yew  Haven  d  Hartford  R.  R. 
Co.,  223  U.  a.  1.  6-10. 
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injured  while  engaged  in  interstate  commeroe/'  and  that  it  is  "paramount 
and  exclusive";  in  North  Carolina  R.  R,  Co,  v.  Zaohary,  232  U.  8.  248,  266, 
it  is  held  that  where  it  appears  that  the  injury  occurred  while  the  carrier 
was  engaged  and  the  employee  employed  in  interstate  commerce  the  Federal 
act  governs  to  the  exclusion  of  the  state  law;  in  Seaboard  Air  Line  Ry.  Co. 
V.  Horton,  supra,  pp.  501,  503,  it  is  said  not  only  that  Congress  intended 
'*  to  exclude  responsibility  of  the  carrier  to  its  employees "  in  the  absence  of 
negligence,  but  that  it  is  not  conceivable  that  Congress  "  intended  to  permit 
the  legislatures  of  the  several  States  to  determine  the  effect  of  contributory 
negligence  and  assumption  of  risk,  by  enacting  statutes  for  the  safety  of 
employees,  since  this  would  in  effect  rel^ate  to  state  control  two  of  the 
essential  factors  that  determine  the  responsibility  of  the  employer;"  and  in 
Wabash  R.  R,  Co,  v.  Ha^es,  234  U.  S.  86,  89,  it  is  said:  "Had  the  injury 
occurred  in  interstate  commerce,  as  was  alleged,  the  Federal  act  undoubtedly 
would  have  been  controlling  and  a  recovery  could  not  have  been  had  under 
the  common  or  statute  law  of  the  State;  in  other  words,  the  Federal  act 
would  have  been  exclusive  in  its  operation,  not  merely  cumulative  [citing 
cases].  On  the  other  hand,  if  the  injury  occurred  outside  of  interstate  com- 
merce, the  Federal  act  was  without  application  and  the  law  of  the  State 
was  controlling." 

The  act  is  entitled,  "An  Act  Relating  to  the  liability  of  common  carriers 
by  railroad  to  their  employees  in  certain  cases  ",  and  the  suggestion  is  made 
that  the  words  "  in  certain  cases  "  require  that  the  act  be  restrictively  con- 
strued. But  we  think  these  words  are  intended  to  do  no  more  than  to  bring 
the  title  into  reasonable  accord  with  the  body  of  the  act,  which  discloses  in 
exact  terms  that  it  is  not  to  embrace  all  cases  of  injury  to  the  employees  of 
such  carriers,  but  only  such  as  occur  while  the  carrier  is  engaging  and  the 
employee  is  employed  in  "  commerce  between  any  of  the  several  States  ",  etc. 
See  Employer^  Liability  Cases,  207  U.  S.  463. 

Only  by  disturbing  the  uniformity  which  the  act  is  designed  to  secure  and 
by  departing  from  the  principle  which  it  is  intended  to  enforce  can  the 
several  States  require  such  carriers  to  compensate  their  employees  for  injuries 
in  interstate  commerce  occurring  without  n^ligence.  But  no  State  is  at 
liberty  thus  to  interfere  with  the  operation  of  a  law  of  Congress.  As  before 
indicated,  it  is  a  mistake  to  suppose  that  injuries  occurring  without  negli- 
gence are  not  reached  or  affected  by  the  act,  for,  as  is  said  in  Prigg  v.  Perm- 
sylvania,  16  Pet.  530,  617,  "if  Congress  have  a  constitutional  power  to 
regulate  a  particular  subject,  and  they  do  actually  regulate  it  in  a  given 
manner,  and  in  a  certain  form,  it  cannot  be  that  the  state  legislatures  have 
a  right  to  interfere;  and,  as  it  were,  by  way  of  complement  to  the  legislation 
of  Congress,  to  prescribe  additional  regulations,  and  what  they  may  deem 
auxiliary  provisions  for  the  same  purpose.  In  such  a  case,  the  legislation 
of  Congress,  in  what  it  does  prescribe,  manifestly  indicates  that  it  does  not 
intend  that  there  shall  be  any  farther  legislation  to  act  upon  the  subject- 
matter.  Its  silence  as  to  what  it  does  not  do,  is  as  expressive  of  what  its 
intention  is  as  the  direct  provisions  made  by  it."  Thus  the  act  is  as  com- 
prehensive of  injuries  occurring  without  negligence,  as  to  which  clasa  it 
impliedly  excludes  liability,  as  it  is  of  those  as  to  which  it  imposes  liability. 
In  other  words,  it  is  a  regulation  of  the  carriers'  duty  or  obligation  aa  to 
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both.  And  the  reoBont  which  operate  to  prevent  the  States  from  ditpenaing 
with  compeneation  where  the  act  requires  it  equaUy  prevent  them  from 
requiring  compensation  where  the  act  withholds  or  excludes  it. 

It  follows  that  in  the  present  case  the  award  under  the  state  law  cannot 
be  sustained.    Judgment  reversed. 

Mr.  Justice  Bbakdeis  (dissenting) :  I  dissent  from  the  opinion  of  the 
Court;  and  the  importance  of  the  question  involved  induces  me  to  state  the 
reasons^ 

By  the  Employer's  Liability  Act  of  April  22,  1906,  Congress  provided,  in 
substance,  that  railroads  engaged  in  interstate  commerce  shall  be  liable  in 
damages  for  their  negligence  resulting  in  injury  or  death  of  employees  while 
so  engaged.  The  majority  of  the  Court  now  holds  that  by  so  doing  Congress 
manifested  its  will  to  cover  the  whole  field  of  compensation  or  relief  for 
injuries  suffered  by  railroad  employees  engaged  in  interstate  eommeroe;  or, 
at  least,  the  whole  field  of  obligation  of  carriers  relating  thereto;  and  that 
it  thereby  withdrew  the  subject  wholly  from  the  domain  of  state  action. 
In  other  words  the  majority  of  the  Court  declares,  that  Congress  by  passing 
the  Employers'  Liability  Act  prohibited  States  from  including  within  the 
protection  of  their  general  Workmen's  Compensation  Laws,  employees  who 
without  fa/uXt  on  the  raHroad^t  part  are  injured  or  killed  while  engaged  in 
interstate  commerce;  although  Congress  itself  offered  them  no  protection. 
That  Congress  could  have  done  this  is  clear.  The  question  presented  is: 
Has  Congress  done  soT    Has  Congress  so  willed  T 

The  Workmen's  Compensation  (Law  of  New  York  here  in  question  has  been 
declared  by  this  court  to  be  among  those  which  "  bear  so  close  a  relation  to 
the  protection  of  the  lives  and  safety  of  those  concerned  that  they  properly 
may  be  regarded  as  coming  within  the  category  of  police  regulations."  New 
York  Central  Railroad  Co.  v.  White,  24a  U.  S.  188,  207.  And  this  court  has 
definitely  formulated  the  rules  which  should  govern  in  determining  when  a 
Federal  statute  regulating  commerce  will  be  held  to  supersede  state  legis- 
lation in  the  exercise  of  the  police  power.    TEese  rules  are: 

1.  "  In  conferring  upon  Congress  the  regulation  of  commerce,  it  was  never 
intended  to  cut  the  States  off  from  legislating  on  all  subjects  relating  to  the 
health,  life  and  safety  of  their  citijEcns,  though  the  legislation  might 
indirectly  affect  the  commerce  of  the  country."  {Bherlook  v.  AUinp,  99  U.  S. 
99,  103.) 

2.  "If  the  purpose  of  the  Act  cannot  otherwise  be  accomplished —  if  its 
operation  within  its  chosen  field  else  must  be  frustrated  and  its  provisions 
be  refused  their  natural  effect  —  the  state  law  must  yield  to  regulation  of 
Congress  within  the  sphere  of  its  delegated  power."    •    •    • 

"'But  the  intent  to  supersede  the  exercise  by  the  State  of  its  police  power 
as  to  matters  not  covered  by  the  Federal  legislation  is  not  to  be  inferred 
from  the  mere  fact  that  Congress  has  seen  fit  to  circumscribe  its  regulation 
and  to  occupy  a  limited  field.  In  other  words,  such  intent  is  not  to  be 
implied  unless  the  act  of  Congress  fairly  interpreted  is  in  actual  conflict 
with  the  law  of  the  State."     (Swoage  v.  Jonee,  225  U.  S.  601,  639.) 

3.  ''The  question  must  of  course  be  determined  with  reference  to  the 
settled  rule  that  a  statute  enacted  in  execution  of  a  reserved  power  of  the 
State  is  not  to  be  regarded  as  inconsistent  with  an  act  of  Congress  passed  in 
the  execution  of  a  clear  power  under  the  Constitution,  unless  the  repugnance 
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or  conflict  is  so  direct  and  positive  that  the  two  acts  cannot  be  reconciled 
or  stand  together."  {Missouri,  Kansas  d  Teams  Pac.  By,  y.  Haber,  169  U-  S. 
613,  623.) 

Guided  by  these  rules  and  the  cases  in  which  they  have  been  applied^ 
we  endeavor  to  determine  whether  Congress  in  enacting  the  Employers'  Lia- 

^  The  following  cases  show  that  Congress,  in  legislating  upon  a  particular  subject 
of  interstate  commerce,  will  not  be  held  to  have  Inhibited  by  Implication  the  exercise 
by  the  States  of  their  reserved  police  power,  unless  sach  state  action  would  actually 
fmstrate  or  impair  the  intended  operation  of  the  Federal  legislation. 

1.  In  SUght  v.  Kirkwood,  237  U.  S.  52,  62,  it  was  held  that  the  Federal  Food  and 
Drugs  Act,  dealing,  among  other  things  with  shipment  in  interstate  commerce  of 
fruit  In  filthy,  decomposed,  or  putrid  condition  did  not  prevent  a  State  from  penal- 
iidng  the  shipment  of  citrus  fruits  *' which  are  immature  or  otherwise  unfit  for 
consumption,*^ 

2.  In  Atlantic  Coast  Line  v.  Georgia,  234  U.  S.  280,  293,  it  was  held  that  Con- 
gress did  not,  by  the  passage  of  the  f^ederal  Safety  Appliance  Acts,  dealing  with  the 
equipment  of  locomotives,  as  well  as  of  cars,  and  the  Act  to  Regulate  Commerce, 

Sreclude  the  States  from  legislating  concerning  locomotive  headlights,  as  to  whicli 
ongress  had  not  specifically  acted. 

8.  In  MiSBouH,  Kaaisas  d  Temae  Ry.  Co.  v.  HwrriB,  234  U.  S.  412^  420,  it  was 
held  that  the  Carmack  Amendment  (34  Stat.  584,  595),  regulating  the  carrier's 
liability  for  loss  of  interstate  shipments,  did  not  prevent  a  State  from  providing  for 
the  allowance  of  a  moderate  attorney's  fee  in  a  statute  applicable  both  in  the  case 
of  interstate  and  intrastate  shipments. 

4.  In  Savage  v.  Jones,  225  U.  S.  501,  529,  It  was  held  that  the  passage  by  Con- 
gress of  the  Food  and  Drugs  Act  of  1906,  which,  among  other  things,  prohibited 
misbranding,  did  not  prevent  the  States  from  regulating  the  sale  and  requiring  to 
be  aiBzed  a  statement  of  ingredients  and  minimum  percentage  of  fat  and  proteins. 

5.  In  Missouri  Pacific  Ry,  Co.  v.  Larahee  Flour  Mills  Co.,  211  U.  S.  612,  623, 
it  was  held  that  Congress,  by  granting,  in  the  Act  to  Regulate  Commerce,  power  to 
the  Interstate  Commerce  Commission  to  compel  equal  switching  service  on  cars 
destined  to  interstate  commerce,  did  not,  in  the  absence  of  the  exercise  by  the 
Commission  of  its  power,  prohibit  States  from  legislating  on  the  subject. 

6.  In  AsbeU  v.  Kansas,  209  U.  S.  251,  257,  it  was  held  that  Congress,  in  pro- 
viding that  a  certificate  of  inspection  Issued  by  the  National  Bureau  of  Animal 
Industry  should  entitle  cattle  to  be  shipped  into  any  State  without  further  inspec- 
tion, did  not  prevent  a  State  from  penalizing  the  importation  of  cattle  which  had  not 
been  inspected  either  by  the  Federal  Bureau  or  -hy  designated  State  Ofliclals. 

7.  In  Grossman  v.  Lurman.  192  U.  S.  189,  199,  it  was  held  that  the  Act  of  Con- 
gress of  August  30,  1890  (26  Stat.  414)  prohibiting  importation  into  the  United 
States  of  adulterated  and  unwholesome  food,  did  not  prevent  the  States  from  legis- 
lating for  the  prevention  of  the  sale  of  articles  of  food  so  adulterated,  as  come 
wlthui  valid  prohibition  of  their  statutes. 

8.  In  Reid  v.  Colorado,  187  U.  S.  137,  149.  it  was  held  that  Congress,  by  making 
it  an  offense  under  the  Animal  Industry  Act  for  anyone  to  send  from  State  to  State 
cattle  known  to  be  affected  with  communicable  disease,  did  not  prevent  the  States 
from  penalizing  the  importation  of  cattle  without  inspection  by  designated  State 
Ofliclals. 

9.  In  Missouri,  Kansas  and  Texas  Ry.  Co.  v.  Baher,  160  U.  S.  013,  623,  It  was 
held  that  the  Federal  Animal  Industry  Act,  making  it  a  misdemeanor  for  any 
person  or  corporation  to  transport  cattle  known  to  be  affected  with  contagious  dis- 
ease, did  not  prevent  a  State  from  imposing  a  civil  liability  for  damages  sustained 
by  owners  of  domestic  cattle  by  reason  of  the  importation  of  such  diseased  cattle. 

10.  In  Smith  v.  Alabama,  124  U.  S.  456,  482,  it  was  held  that  Congress  did  not. 
by  the  passage  of  the  Act  to  Regulate  Commerce,  prohibit  the  states  from  enacting 
laws  requiring  persons  to  undergo  examination  before  being  permitted  to  act  as 
locomotive  engineers. 

11.  In  Sherloeh  v.  Ailing,  93  U.  S.  99,  it  was  held  that  Congress  did  not,  by  the 
passage  of  many  laws  regulating  navigation,  with  a  view  to  safety,  and  providing 
for  liability  in  certain  cases,  prohibit  the  application  to  an  accident  in  navigable 
waters  of  a  State  of  a  statute  providing  for  liability  for  wrongful  df>ath. 

The  following  cases,  holding  that  the  Federal  Employers*  Liability  Act  supersedes 
the  common  or  statutory  laws  of  the  States  relating  to  the  liability  of  railroads  for 
negligent  injuries  to  their  employees  while  engaged  in  interstate  commerce,  are,  of 
course,  wholly  consistent  with  the  cases  above  referred  to,  the  "  field "  of  both 
Federal  and  State  laws  there  under  consideration  being  identical ;  Second  Employ- 
ers' LlnbiUty  Ca.ses.  22.3  U.  S.  1,  55 ;  Missouri,  Kansas  and  Texas  Ry.  Co.  v.  Wulf,  226 
U.  S.  570.  576 ;  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  59,  66 ;  St.  Louis, 
Iron  Mountain  d  Southern  Ry.  Co.  v.  Hesterly,  228  U.  S.  702,  704:  fift.  Louis,  San 
Francisco  d  Texas  v.  Scale,  229  U.  S.  156 ;  Taylor  v.  Taylor,  232  U.  S.  363,  368 ; 
Seaboard  Air  Line  v.  Horton.  233  U.  S.  492,  501 ;  Wabash  R.  R.  Co,  v.  Hayes  234 
TJ.  S.  86,  89 ;  Toledo,  St.  L.  d  W.  B.  R.  Co.  v.  SlaiHn,  236  U.  S.  454,  458;  St.  Louis, 
Iron  Mountain  d  Southern  Ry.  Co,  v.  Craft,  237  U.  S.  640 :  Chicago,  R.  I,  d  P.  Ry. 
Co.  V.  Devine,  239  U.  S.  52^  54 ;  Chicago  R.  I.  a  P.  Ry.  Co.  v.  Wright,  289  U.  S. 
648.  651 ;  Seaboard  Air  Line  v.  Kenney,  240  U.  S.  489,  493 ;  Osborne  v.  Gray,  241 
U.  S.  16,  19. 
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bility  Aet  intended  to  prevent  SUtes  from  entering  the  specific  field  of  oom- 
pengation  for  injuries  to  employees  arising  mihowt  fault  on  the  railraad^9 
part,  for  which  Congress  made  no  provision. 

To  ascertain  the  intent  we  must  look,  of  course^  first  at  what  Congress  has 
said;  then  at  the  action  it  has  taken,  or  <xnitted  to  take.  We  look  at  the 
words  of  the  statute  to  see  whether  Congress  has  used  any,  which  in  terms 
express  that  will.  We  inquire  whether,  without  the  use  of  explicit  words, 
that  will  is  expressed  in  specific  action  taken.  For. Congress  must  he  pre* 
Bumed  to  have  intended  the  necessary  consequences  of  its  action.  And  if  we 
find  that  its  will  is  not  expressed,  or  is  not  clearly  expressed,  either  in  words 
or  by  specific  action,  we  should  look  at  the  circumstances  under  which  the 
Employers'  Liability  Act  was  passed;  look,  on  the  one  hand,  at  its  origin, 
scope  and  purpose;  and,  on  the  other,  at  the  nature,  methods  and  means  of 
State  Workmen's  Compensation  Laws.  If  the  will  is  not  clearly  expressed  in 
words  we  must  consider  all  these  in  order  to  determine  what  Congress 
intended. 

Fir$t, — ^As  to  words  used:  The  Act  contains  no  words  expressing  a  will  hy 
Congress  to  cover  the  whole  field  of  compeneation  or  relief  for  injuries 
received  by  or  for  death  of  such  employees  while  engaged  in  interstate  com- 
merce; or  the  whole  field  of  carriers'  obligations  in  relation  thereto.  The 
language  of  the  act,  so  far  as  it  indicates  anything*  in  this  respect,  points 
to  just  the  contrary.  For  its  title  is:  ''An  Act  relative  to  the  liability  of 
conunon  carriers  by  railroad  in  certain  cases.'** 

Second. — As  to  specific  action  taken:  The  power  exercised  by  Congress  is 
not  such  that  when  exercised,  it  necessarily  excludes  the  state  action  here 
under  consideration.  It  would  obviously  have  been  possible  for  Congress  to 
provide  in  terms,  that  wherever  such  injuries  or  death  result  from  the  rail- 
road's negligence,  the  remedy  should  be  sought  by  action  for  damages;  and 
wherever  injury  or  death  results  from  causes  other  than  the  railroad's 
negligence,  compensation  may  be  sought  under  the  Workmen's  Compensation 
Laws  of  the  States.  Between  the  Federal  and  the  State  law  there  would 
be  no  conflict  whatsoever.    They  would,  on  the  contrary,  be  complementary. 

Third, — ^As  to  origin,  purpose  and  scope  of  the  ihnployers'  liability  Aet 
and  the  nature,  methods  and  means  of  State  Workmen's  Compensation  Laws: 
The  facts  are  of  common  knowledge.  I>o  they  manifest  that  by  entering  upon 
one  section  of  the  field  of  indenmity  or  relief  for  injuries  or  death  suffered 
by  employees  engaged  in  interstate  commerce.  Congress  purposed  to  occupy 
the  whole  field? 

(A)  The  origin  of  the  Federal  Employers*  Liability  Act: 

By  the  common  law  as  administered  in  the  several  States,  the  employee, 
like  every  other  member  of  the  community,  was  expected  to  bear  the  risks 
necessarily  attendant  upon  life  and  work;  subject  only  to  the  right  to  be 
indemnified  for  any  loss  inflicted  by  wrongdoers.  The  employer,  like  every 
other  monber  of  the  community,  was  in  theory  liable  to  all  others  for  loss 

*The  title  of  this  act  may  be  profitably  compared  with  that  of  the  Mil  (not 
enacted)  prepared  by  the  Employ  era'  Liability  and  Workmen's  Compensation  Com- 
miation  pursuant  to  Joint  Resolution  No.  41,  approved  June  25,  IdlO  (36  Stat.  p. 
o84)  proposing  a  Federal  Wlorkmen's  Compensation  Law  which  reads :  "A  Mil  to  pro- 
▼ide  an  exclusive  remedy  and  compensation  for  accidental  injuries  resalting  in  dia- 
abUltj  or  death,  to  employees  of  common  carrlerB  by  railroad  engaged  in  interstate 
or  foreign  commerce  or  in  the  District  of  Columbia,  and  for  other  purposes."  (Sen. 
I>oc.  338,  p.  107,  62d  Cong.  2d  Sesa.) 
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resulting  from  Us  wrongv;  the  Boope  of  hit  liability  for  wrongs  being  ampli- 
fied by  the  doctrine  of  re9p<m4eai  mtperior.  This  l^al  liability,  which  m 
theory  applied  between  employer  and  employee  as  well  as  between  otherB, 
came,  in  course  of  time,  to  be  seriously  impaired  in  practice.  The  protection 
it  provided  employees  aeoned  to  wane  as  the  need  for  it  grew.  Three  defenses 
—  the  doctrines  of  fellow  senrant's  negligence^  of  assumption  of  risk  and  of 
contributory  negligence  rose  and  flourished'.  When  applied  to  huge  organiza- 
tions and  hasardous  occupations  as  in  railroading,  th^  practically  abolished 
the  liability  of  employers  to  onployees;  and  in  so  doing  they  worked  great 
hardship  uid  apparent  injustice.  The  wrongs  suffered  were  flagrant;  the 
demsjid  for  redress  insistent;  and  the  efforts  to  secure  remedial  legislation, 
widespread.  But  the  opponents  were  alert,  potent  and  securely  entrenched. 
The  evils  of  the  fellow-Bervant  rule  as  applied  to  railroads  were  recognised 
as  early  as  1856,  when  Georgia  passed  the  flrst  law  abolishing  the  defense. 
Between  the  passage  of  that  act  and  the  x>asssge  of  the  flrst  Federal  Employ- 
ers' Liability  Act,  (Act  of  June  11,  1906,  34  Stat.  232)  fifty  years  elapsed. 
In  those  fifty  years  only  four  more  States  had  wholly  abolished  the  defeoise 
of  fellow  servant's  negligence.  Furthermore,  in  only  one  State  had  a  stat- 
ute been  passed  making  recovery  possible,  where  the  employee  had  been 
guilty  of  contributory  negligence.^  Meanwhile,  the  number  of  accidents  to 
railroad  employees  had  become  appalling.  In  the  year  1005-1906  the  number 
killed  while  <m  duty  was  3,807,  and  the  number  injured  55,524.*  The 
promoters  of  remedial  action,  unable  to  overcome  the  efficient  opposition  pre- 
sented in  the  legislatures  of  the  several  States,  sought  and  secured  the 

>  At  tlie  time  the  flrst  Federal  Bmployen'  Liability  Act  was  passed  the  so-called 
common  law  defences  remained  in  force,  in  lurge  part,  in  most  of  the  States,  as  to 
railroad  employees. 

A.    Th9  FeUow  Servant  Rule.     (See  Compilation  of  Statutes  in  "  Liability  of 

Bmployers/'  Senate  Hearings.  1906^  pp.  ISft-aSft;  and  in  Senate  Document  No. 

207,  eoth  Congress.  1st  SenSon.) 

(1)  It  had  been  completely  abolished  as  to  railroad  employees  in  only  5 
atates:  GeorgU  (1866),  Kansas  (1874),  North  Carolina  (ld9T),  Colorado 
(1901),  North  Dakota  (1908). 

(2)  It  remained  in  full  force,  or  substantially  so,  in  25  States  or  Tep- 
ritorles:  Arixona,  California,  Connecticut,  Delaware,  Idaho,  Illinois.  Kentucky, 
Louisiana,  Michimn,  Maine,  Maryland,  Nebraska,  Nevada,  New  Hampshire, 
New  Jersey,  New  Mexico,  Oklahoma,  Pennsylvania,  Rhode  Island,  South  Dakota, 
Tennessee,  Vermont,  Washington,  West  Vinrinia,  Wyoming. 

(8)  In  16  other  States  it  had  been  moolfled;  abolished  either  as  to  certain 
more  dangerous  kinds  of  work,  or  as  to  certain  classes  of  employees :  Alabama, 
Arkansas,  Florida.  Indiana,  Iowa,  Massachusetts,  Minnesota,  Mississippi,  Mis- 
souri. New  York,  Oregon,  South  Carolina,  Texas,  Utah,  Virginia,  Wisconsin. 

(4)  The  passage  of  the  flrst  Federal  Act  immediately  stimulated  further 
state  legislation.  In  1007  the  fellow-servant  rule  was  abolished  as  to  railroads 
in  Arkansas,  Nevada,  Oklahoma,  South  Dakota;  and  largely  in  California, 
Nebraska,  PennsylYanla  and  Wisconsin. 

B.  Contributory  IfeQUffenee,     (See  compilations  cited,  9upra,) 

(1)  In  all  but  1  State  there  had  been  no  statutory  diange  of  the  rule  that 
contributory  negligence  constituted  a  complete  defence.  -Georgia  (1895)  had 
substituted  the  comparative  negligence  doctrine.  In  Kansas  and  Illinois  early 
cases  at  common  law  seeming  to  apply  this  doctrine  had  been  repudiated.  The 
common  law  of  Tennessee  also  contained  some  traces  of  the  doctnne. 

(2)  During  the  year  following  the  passage  of  the  first  Federal  Act,  which 
adopted  the  rule  of  comparatiye  negligence,  with  mitigation  of  damages  pro- 
portionate to  the  degree  of  plaintiff's  negligence,  several  States  introduced 
this  modification :    Nebraska,  Nevada,  North  Dakota,  ^uth  Dakota,  Wisconsin. 

C.  Aasumption  of  Risk      (See  the  compilations  cited,  sKpno.) 

The  harshness  of  this  rule  had  been  mitigated  by  statute  or  other  statutory 
action  taken  in  only  14  States:  Alabama,  California,  Colorado,  Georgia,  Massa- 
chusetts, Mississippi,  New  Mexico,  New  York,  North  Carolina,  Ohio,  Oregon, 
•South  (jarolina,  Texas,  Virginia.  In  1907  Iowa  atK)lished  the  rule  as  to 
employees  giving  notice  of  a  known  defect. 
'  See  Rcbort  of  Interstate  Commerce  C^ommlsslon  for  the  year  1906.  Summary 
of  Casualties,  Table  A,  p.  101. 
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powerful  support  of  the  President.^  Congress  was  appealed  to  and  used  its 
power  over  interstate  commerce  to  afford  relief.  The  promotion  of  safety 
was  of  course  referred  to  in  the  Committee's  report  as  justifying  congressional 
action;  but  the  moving  cause  for  the  Federal  Eknployers*  Liability  Act  was 
not  the  desire  to  promote  safety  or  to  secure  uniformity,  as  in  standardizing 
equipment  by  the  Safety  Appliance  Acts.*  There  was,  in  the  nature  of 
things,  no  more  reason  for  providing  a  Federal  remedy  for  negligent  injury 
to  employees,  than  there  would  have  been  for  providing  8uch  a  remedy  for 
negligent  injury  to  passengers  or  to  other  members  of  the  public.  The 
Federal  Employers'  Liability  Act  was,  in  a  sense,  emergency  legislation.  The 
circumstances  attending  its  passage  were  such  as  to  preclude  the  belief  that 
thereby  Congress  intended  to  deny  to  the  States  the  power  to  provide  for 
compensation  or  relief  for  injuries  not  covered  by  it. 

(B)  The  8cope  of  the  Federal  Employera*  LiaJnlitj;  Act: 
(1.)  The  Act  leaves  imcovered  a  large  part  of  the  injuries  which  result 
from  the  railroad's  n^ligence.  The  decision  of  this  court  in  the  first 
Employer^  Liability  C<ue$,  207  U.  S.  463,  had  declared  that  Congress  lacked 
power  to  legislate  in  respect  to  any  injuries  occurring  otherwise  than  to 
employees  engaged  in  interstate  commerce.  Later  decisions  disclose  how  large 
a  part  of  the  injuries  resulting  from  the  railroads'  negligence  are  thus 
excluded  from  the  operation  of  the  Federal  law.  For  the  Act  was  h^ld  to 
apply  only  to  those  directly  engaged  in  interstate  commerce.  This  excludes 
not  only  those  engaged  in  intrastate  commerce,  but  also  the  many  who  — 
while  engaged  on  work  for  interstate  commerce,  an  in  repairing  engines  or 
cars  —  are  not  directly  engaged  in  it.  Likewise  it  excludes  employees  who, 
though  habitually  engaged  directly  in  interstate  commerce,  happen  to  be 
injured  or  killed  through  the  railroads'  negligence,  while  performing  some 
work  in  intrastate  commerce.* 

(2.)     The  Act  leaves  uncovered  all  of  the  injuries  which  result  otherwise 

1  President's  Ifessages,  December  2,  1902;  Deceirber  6,  1904;  December  5,  1906; 
January  ai.  1908. 

'The  following  facts  are  significant  as  showing  that  employers*  liability  was  not 
deemed  a  factor  in  safety  to  employees  or  the  public,  or  a  matter  in  which  nnl- 
f ormltv  was  desirable,  or  as  otherwise  presenting  a  railroad  problem : 

(1)  The  Annoal  Reports  of  the  interatate  Commerce  commission  to  Congress 
for  the  eleven  years  ending  December,  1906,  deal  each  year  at  large  with  acci- 
dents, casualties  to  employees,  and  the  promotion  of  safety.  These  reports  con- 
tain numerous  recommendations  for  legislation  concerning  safety  appliances, 
hours  of  labor,  block  signals,  train  control,  inspection  and  accident  reporting; 
but  no  recommendation  or  even  mention  of  employers'  liability. 

(2)  The  National  Convention  of  Railroad  Commissioners,  an  association  com- 
prising the  commissioners  of  the  several  States,  is  formed  for  the  purpose  of  dis- 
cussing and  aiding  In  the  solution  of  American  railroad  problems.  Likewise,  in 
its  reports  for  eleven  years  ending  October,  1908,  no  reference  has  been  found, 
either  in  the  annual  President's  address,  or  in  the  report  of  the  Committee  on 
Legislation,  or  in  the  discussions,  to  the  subject  of  emplovers'  liaUllty;  or  any 
mention  of  the  passage  by  Congress  of  the  two  Sknployers'  Liability  Acts,  or  of 
the  decision  of  this  court  on  the  first  Act. 


The  absence  of  such,  reference  is  particularly  noteworthy  in  the  legislative 

pp.  218-233,  which  is  devoted  to  a  consideration  of 

harmonious  or  uniform  legislation.     It  contains  a  resume  of  the  leglj^latlon  in 


report  for  the  year  1908,  pp. 


Congress  recommended  and  supported  by  the  National  Convention  of  Railroad 
Commissioners  during  a  period  of  19   years  and  attendances  at  Congressional 
hearings  on  safety  appliances,  block  signal,  and  hours  of  labor  legislation. 
■  Compare  IlUnoit  Central  Railroad  v.  Itehrens,  233  U.  S.  473  ;  Xcw  York  Central 

Railroad  v.  Carr,  238  tJ.  8.  260 ;  Delaware  Laekatoanna  d  Western  Railroad  Co,  v. 

Yurhonie    238  U.  S.  489 ;  Shanks  v.  Delaware,  Lackawanna  d  Western  R,  R.,  289 

U.  8.  556 ;  Chicago  Burlington  d  Quincy  Railroad  Co.  v.  Harrington,  241  U.  8.  177 ; 

Erie  RaOroad  Co.  v   Welch,  242  U.  8.  808;  Raymond  v.  Chicago,  Mihoaukee  a  St, 

Paul  Ry.  Co.,  243  U.  8.  48. 
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than  from  the  railroad's  negligence,  though  occurring  when  the  employee  ia 
engaged  directly  in  interstate  commerce. 

The  scope  of  the  Act  is  so  narrow  as  to  preclude  the  belief  that  thereby 
Congress  intended  to  deny  to  the  States  the  power  to  provide  compenBation 
or  relief  for  injuries  not  covered  by  it. 

(C)  The  purpose  of  the  Employers*  Liability  Act: 

The  facts  showing  the  origin  and  scope  of  the  act  discussed  above,  indicate 
also  its  purpose.  It  was  to  end  the  denial  of  the  right  to  damages  for 
injuries  due  the  railroad^s  negligence  —  a  right  denied  under  judicial 
decisions  through  the  interposition  of  the  defenses  of  fellow-servant,  assump- 
tion of  risk  and  contributory  negligence.  It  was  not  the  purpose  of  the  Act  to 
deny  to  the  States  the  power  to  grant  the  toholly  new  right  to  protection  or 
relief  in  the  case  of  injuries  suffered  otherwise  than  through  fault  of  the 
railroads. 

The  Federal  Elmployers*  Liability  Act  was,  in  no  respect,  a  departure  from 
the  individualistic  basis  of  right  and  of  liability.  It  was,  on  the  contrary, 
an  attempt  to  enforce  truly  and  impartially  the  old  conception  of  justice  as 
between  individuals.  The  common  law  liability  for  fault  was  to  be  restored 
by  removing  the  abuses  which  prevented  its  full  and  just  operation.  The 
liability  of  the  employer,  under  the  Federal  Act  as  at  common  law,  is  merely 
a  penalty  for  wrongdoing.  The  remedy  assured  to  the  employee  is  merely  a 
more  efficient  means  of  making  the  wrongdoer  indemnify  him  whom  he  has 
wronged.  This  limited  purpose  of  the  Employers'  Liability  Act  precludes 
the  belief  that  Congress  intended  thereby  to  deny  to  the  States  the  power  to 
provide  compensation  or  relief  for  injuries  not  covered  by  the  Act. 

(D)  The  nature  of  Workmen's  Compensation  Acts: 

In  the  effort  to  remove  abuses,  a  study  had  been  made  of  facts;  and  of  the 
world's  experience  in  dealing  with  industrial  accidents.  That  study  uncovered 
as  fiction  many  an  assumption  upon  which  American  judges  and  lawyers  had 
rested  comfortably.  The  conviction  became  widespread,  that  our  individual- 
istic conception  of  rights  and  liability  no  longer  furnished  an  adequate 
basis  for  dealing  with  accidents  in  industry.  It  was  eeen  that  no  system 
of  indemnity  dependent  upon  fault  on  the  employers'  part,  could  meet  the 
situation;  even  if  the  law  were  perfected  and  its  administration  made 
exemplary.  For,  in  probably  a  majority  of  cases  of  injury  there  was  no 
assignable  fault ;  and  in  many  more  it  must  be  impossible  of  proof.  It  was 
urged:  Attention  should  be  directed,  not  to  the  employer's  fault,  but  to  the 
employee's  misfortime.  Compensation  should  be  general,  not  sporadic;  cer- 
tain, not  conjectural;  speedy,  not  delayed;  definite  as  to  amount  and  time  of 
payment;  and  so  distributed  over  long  periods,  as  to  insure  actual  protec- 
tion against  lost  or  lessened  earning  capacity.  To  a  system  making  such 
provision,  and  not  to  wasteful  litigation,  dependent  for  success  upon  the  coin- 
cidence of  fault  and  the  ability  to  prove  it,  society,  as  well  as  the  individual 
employee  and  his  dependents,  must  look  for  adequate  protection.  Society 
needs  such  a  protection  as  much  as  the  individual;  because  ultimately 
society  must  bear  the  burden,  financial  and  otherwise,  of  the  heavy  losses 
which  accidents  entail.  And  since  accidents  are  a  natural,  and  in  part  an 
inevitable,  concomitant  of  industry  as  now  practiced,  society  which  is  served 
thereby,  should  in  some  way  provide  the  protection.     To  attain  this  end, 
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cooperative  methods  must  be  pursued;  some  form  of  insurance  —  that  is, 
some  form  of  taxation.  Such  was  the  contention  which  has  generally  pre- 
vailed. Thus  out  of  the  attempt  to  enforce  individual  justice,  grew  the 
attempt  to  do  social  justice.  But  when  Congress  passed  the  Employers' 
Liability  Act  of  April  22,  1908,  these  truths  had  gained  little  recognition 
in  the  United  States.  Not  one  of  the  thirty-seven  States  or  Territories  which 
now  have  Workmen's  Compensation  Laws  had  introduced  the  systenL  Yet 
the  conception  and  value  of  compensation  laws  was  not  unknown  to  Congress. 
It  then  had  under  consideration  the  first  Compensation  Law  for  Federal 
Employees  which  was  enacted  in  the  following  month  (Act  of  May  30,  1908, 
35  Stat.  556).  The  need  of  its  speedy  passage  had  been  called  to  the  atten- 
tion of  Congress  by  the  President  in  the  same  special  message  which  urged 
the  passage  of  this  Employers'  Liability  Act. 

Can  it  be  contended  that  Congress  by  simply  passing  the  Employers'  lia- 
bility Act  prohibited  the  States  from  providing  in  any  way  for  the  main- 
tenance of  such  employees  (and  their  depaidents)  for  whose  injuries  a 
railroad,  innocent  of  all  fault,  could  not  be  called  upon  to  make  indemnity 
under  that  act?  It  is  the  State  which  is  both  primarily  and  ultimately 
concerned  with  the  care  of  the  injured  and  of  those  dependent  upon  him; 
even  though  the  accident  may  occur  while  the  employee  is  engaged  directly 
in  interstate  commerce.  Upon  the  State  falls  the  financial  burden  of  depend- 
ency, if  provision  be  not  otherwise  nmde.  Upon  the  State  falls  directly 
the  far  heavier  burden  of  the  demoralization  of  its  citizenry  and  of  the 
social  unrest,  which  attend  destitution  and  the  denial  of  opportunity.  Upon 
the  State  also  rests  under  our  dual  system  of  government,  the  duty  owed 
to  the  individual,  to  avert  misery  and  promote  happiness  so  far  as  possible. 
Surely  we  may  not  impute  to  Congress  the  will  to  deny  to  the  State  the 
power  to  perform  either  this  duty  to  humanity  or  their  fundamental  duty 
of  self-preservation.  And  if  the  States  are  left  free  to  provide  compensa- 
tion, what  is  there  in  the  Employers'  Liability  Act  to  show  an  intent  on 
the  part  of  Congress  to  deny  to  them  the  power  to  make  the  provision  by 
raising  the  necessary  contributions,  in  the  first  instance,  through  employers  f 

(E)     Methods  and  means  of  Workmen's  Compensation  Laws: 

The  principle  underlying  Workmen's  Compensation  Laws  is  the  same  In 
all  the  States.  The  methods  and  means  by  which  that  principle  is  carried 
out  vary  materially.  The  principle  is  that  of  insurance,  the  premiums  to 
which  are  contributed  by  employers  generally.  How  the  insurance  fund 
shall  be  raised  and  administered;  what  the  scale  of  compensation  or  relief 
shall  be;  how  the  contributing  groups  of  employers  shall  be  formed;  whether 
or  not  a  state  fund  shall  be  created;  whether  the  individual  employer  shall 
be  permitted  to  become  a  self -insurer ;  whether  he  shall  be  permitted  to 
to  deal  directly  with  the  employee  in  making  settlement  of  the  compensa- 
tion to  be  awarded;  on  all  these  questions  the  laws  of  the  several  States 
do  and  properly  may  differ  radically. 

What  methods  and  means  the  State  shall  adopt  in  order  to  provide  compen- 
sation for  injuries  to  citizens  or  residents  where  Congress  has  left  it  free  to 
legislate,  rests  (subject  to  constitutional  limitations)  wholly  within  the 
judgment  of  the  State.  It  might  conclude,  in  view  of  the  hazard  involved, 
that  no  one  should  engage  in  the  occupation  of  railroading  without  providing 


Digitized  by  VjOOQ IC 


304      COUBT   DeOISIOKB   OHf   WOBKMEK^'S    COMPENSATION    LaW 

detennination  of  the  New  York  Court  of  Appeals  in  the  same 
case,  Bulletin  81,  pages  174,  176,  that  the  Federal  Employers' 
Liability  Act  does  not  cover  steamship  lines  owned  and  operated 
by  railroad  corporations.  The  same  point  appears  to  have  been 
raised  in  Mack  v.  N.  Y.  Dock  Go.,  Death  Case,  No.  24142,  July 
16,  1917;  181  App.  Div.  — ,  December  28, 1917;  223  N.  Y.  Rep., 
May  14,  1918. 

2.  Cases  determined  to  be  in  interstaie  commerce. —  The  New 
York  Appellate  Division  has  held  that  interstate  commerce  for- 
bids a  compensation  award  in  the  following  two  instances: 

(1)  Express  messenger  service. — ^An  express  messenger  who 
accompanied  shipments  from  New  York  city  across  state  lines 
was  run  over  and  killed  while  getting  a  can  of  drinking  water. 
The  Appellate  Division  held,  unanimously  and  without  opinion, 
that  his  dependents  were  not  entitled  to  death  benefits  because 
he  was  engaged  in  interstate  commerce:  Oobrecht  v.  WeUs,  Fargo 
&  Co.,  Claim  No.  28898,  February  19,  1915 ;  179  App.  Div. 
952,  July  3,  1917. 

(2)  Vessel  used  by  foreign  corporation. — The  engineer  of  a 
tug  belonging  to  a  company  chartered  in  Georgia  injured  his 
hand  upon  the  vessel  while  in  Long  Island  Sound  enroute  from 
Portland,  Maine,  to  New  York  City.  He  was  a  resident  of  New 
York.  The  contract  of  employment  was  made,  the  corporation 
maintained  an  office,  and  the  vessel  was  registered  in  New  York. 
Nevertheless  the  Appellate  Division  held  that  the  company  was 
exempt  from  the  New  York  Workmen's  Compensation  Law's 
provisions  under  its  clause,  "  other  than  vessels  of  other  states 
or  countries  used  in  interstate  or  foreign  commerce,"  in  group 
8  of  section  2.  The  court  said  that  such  foreign  owner  would 
have  been  subject  to  the  compensation  law  had  its  vessel  been 
engaged  in  intrastate  commerce  at  the  time  of  the  accident  The 
majority  and  dissenting  opinions  in  the  case  are  as  follows : 

Charlton  v.  HttTOW-DoDOE  T&ajnsfobtatioit  Co.,  178  App.  Div.  385,  May  2, 

1917. 

Woodward,  J.:  There  is  no  dispute  as  to  the  facts  in  this  case.  The 
Hilton-Dodge  Transportation  Company  is  a  Georgia  corporation  with  its 
principal  place  of  business  in  Savannah.  Its  business  is  the  transportation 
of  lumber  between  Atlantic  ports  from  Philadelphia  to  Portland,  IMe.    Among 
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its  vessels  was  the  tug  W.  B,  Keene,  which  was  enrolled  or  registered  in 
the  custom  house  in  the  port  of  New  York,  and  had  painted  upon  its  stem 
the  words  «  W,  B.  Keene,  New  York,  N.  Y."  On  the  26th  of  March,  1916, 
while  said  tug  was  en  route  between  Portland,  Me.,  and  New  York,  N.  T.,  an 
accident  occurred  which  resulted  in  injuries  to  the  right  hand  of  William  T. 
Charlton,  chief  engineer  of  the  tug.  The  accident  occurred  while  the  tug 
was  off  New  London,  Conn.,  on  Long  Island  Sound,  and  while  the  tug  was 
engaged  in.  intterstate  commerce.  Mr.  Charlton  is  a  resident  of  Brooklyn, 
N.  Y.,  and  was  hired  in  the  port  of  New  York.  The  question  presented  upon 
this  appeal  is  whether  the  injuries  are  subject  to  compensation  under  the 
provisions  of  the  Workman's  Oompensation  Law  of  the  State  of  New  York. 

The  State  Industrial  Commission  has  held  that  the  injuries  are  such  as 
could  be  compensated  under  the  laws  of  this  State,  and  the  appellant 
challenges  this  ruling. 

Group  8  of  section  2  of  the  Workmen's  Compensation  Law  (ConsoL  Laws, 
chap.  67;  Laws  of  1914,  chap.  41)  provides  for  the  compensation  of  persons 
injured  in  the  "operation,  within  or  without  the  State,  including  repair,  of 
▼easels  otiier  than  vessels  of  other  States  or  countries  used  in  interstate  or 
foreign  commerce,  when  operated  or  repaired  by  the  company,''  and  the 
respondent  urges  that  this  is  sufficient  to  justify  the  award;  that  the  mere 
fact  that  the  owner  of  the  vessel  resides  in  Georgia  is  not  sufficient  to  take  the 
case  out  of  the  operation  of  the  statute.  We  are  of  the  opinion,  however,  that 
the  award  may  not  be  sustained;  that  the  whole  statute  is  to  be  read  and 
construed,  and  that  it  does  not  undertake  to  charge  corporations  of  a  sister 
State,  or  of  a  foreign  government,  carrying  on  interstate  or  foreign  com- 
merce, with  the  burdens  of  this  act. 

The  language  of  group  8  of  section  2,  it  should  be  observed,  does  not  hinge 
entirely  upon  the  question  of  the  "vessels  of  other  States  or  countries;  **  it 
is  the  fact  that  the  "vessels  of  other  States  or  countries"  are  "used  in 
interstate  or  foreign  commerce/'  which  excepts  ithem  from  the  operation 
of  the  group.  The  vessels  of  any  State  or  country,  engaged  in  intrastate 
commerce,  are  unquestionably  induded  in  the  group;  the  fact  that  in  the 
conduct  of  such  intrastate  commerce  they  might  pass  outside  of  territorial 
waters  of  the  State  would  make  no  difference.  If,  however,  they  were  engaged 
in  interstate  commerce  then  the  clear  language  of  the  statute  excludes  them 
fr<Mn  its  operations.  It  is  (the  "operation,  within  or  without  the  State, 
*  *  *  of  vessels  other  than  vessels  of  other  States  or  countries  used  in 
interstate  or  foreign  commerce  "  which  is  declared  to  constitute  a  hazardous 
employment,  and  when  any  vessel  of  another  State  or  country  is  shown  to 
have  been  engaged  in  interstate  or  foreign  commerce  it  is  clearly  beyond 
the  jurisdiction  of  the  Industrial  Conunission  of  the  State  of  New  York  to 
impose  a  burden  such  as  is  contemplated  by  the  Workmen's  Compensation  Law. 
It  is  the  operation  of  vessels  in  intrastate  commerce,  whether  these  vessels 
are  of  foreign  or  domestic  ownership,  that  gives  legitimate  jurisdiction  for 
the  operation  of  the  legislation  of  this  State  upon  employees  operating  such 
vessels,  and  the  effort  to  make  it  cover  the  present  case  cannot  find  support 
in  this  court. 

That  the  above  is  the  true  construction  of  group  8  is  clear  when  we  come 
to  consider  the  provisions  of  section  114,  for  it  is  not  to  be  doubted  that 
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this  is  a  limitation  upon  tbda  group.  It  provides  that  the  "provisions  of 
this,  chapter  shall  apply  to  employers  sad  employees  engaged  in  intrastate 
•  •  •  commerce  *  *  *  only  to  the  extent  that  their  mutual  connection  with 
intrastate  work  nmy  and  shall  be  clearly  separable  and  distinguishable  from 
interstate  or  foreign  commerce/'  with  a  like  provision  for  those  engaged  in 
interstate  or  foreign  commerce  *'  for  whom  a  rule  of  liability  or  method  of 
compensation  has  been  or  may  be  established  by  the  Oongresa  of  the  United 
States."  It  is  only  when  the  employer  and  employee  are  mutually  con- 
nected with  intrastate  work  in  such  a  manner  that  it  may  be  clearly  separable 
and  distinguishable  from  interstate  or  foreign  commerce  that  the  chapter 
is  to  have  effect,  "except  that  such  employer  and  his  employees  working 
only  in  this  State  may,  subject  to  the  approval  and  in  the  manner  provided 
by  the  CJommission  and  so  far  as  not  forbidden  by  any  act  of  Congress,  accept 
and  become  bound  by  the  provisions  of  this  chapter  in  like  manner  and  with 
the  same  effect  in  all  respects  aq  provided  herein  for  other  ouployers  and 
their  employees." 

In  other  words,  the  Workmen's  Compensation  Law  does  not  undertake 
to  usurp  the  powers  of  Congress,  or  to  legislate  for  persons  or  corporations 
not  within  its  jurisdiction.  For  those  engaged  in  intrastate  commerce  in 
vessels,  whether  within  or  without  the  State,  it  provides  for  compeneating 
employees,  but  it  is  careful  to  exclude  all  matters  of  interstate  commerce, 
except  under  conditions  which  cannot  offend  against  the  laws  of  Congress; 
and  the  State  Industrial  Commission  has  no  power  to  go  beyond  the  limits 
fixed  by  the  statute. 

The  award  appealed  from  should  be  reversed.  All  concurred,  except  Kel- 
ix)oo,  P.  J.,  who  dissented,  with  opinion,  in  which  Lyon,  J.,  concurred. 

Eelloog,  p.  J.  (dissenting) :  The  Workmen's  Oompensation  Law  sub- 
stantially enters  into  every  contract  of  employment  made  within  the  State, 
without  reference  to  where  the  service  is  to  be  rendered.  {Matier  of  Post  ▼. 
Bwrger  d  Oohlke,  216  N.  Y.  544.) 

The  injured  employee  resides  in  this  State,  was  hired  and  paid  here,  and 
has  the  benefit  of  that  law,  which,  as  we  have  seen,  is  a  part  of  his  con- 
tract of  employment.  By  group  8  of  section  2  of  the  law,  "  The  operation, 
within  or  without  the  State,  including  repair,  of  vessels  other  than  vessels 
of  other  States  or  countries  used  in  interstate  or  foreign  commerce,  when 
operated  or  repaired  by  the  company,"  is  a  hazardous  employment. 

The  vessel  in  question  was  registered  at  New  York,  and  that  was  her 
home  port.  Section  4141  of  the  United  States  Revised  Statutes  requires 
vessels  to  be  registered  ''by  the  collector  of  that  collection-district  which 
includes  the  port  to  which  such  vessel  shall  belong  at  the  time  of  her 
registry;  which  port  shall  be  deemed  to  be  that  at  or  nearest  to  which  the 
owner,  if  there  be  but  one,  •  *  ♦  usually  resides."  The  name  of  the  vessel 
and  the  "  home  port "  must  be  marked  upon  the  stem.  (U.  S.  R.  S.  $  4178.) 
By  our  Navigation  Law  (§19)  the  vessel  is  to  have  the  name  and  "the  port 
to  which  she  belongs  painted  on  her  stern."  The  transportation  company, 
the  alleged  owner,  was  a  foreign  corporation,  with  its  office  at  Savannah,  Ga. 
It  also  had  a  New  York  office  and  was  engaged  in  interstate  transporta- 
tion from  New  York  south  and  New  York  north,  and  at  the  time  of  the 
accident  the  vessel  was  making  the  return  trip  from  Portland  to  New  York. 
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Btit  the  law  required  that  she  be  registered  in  the  district  in  which  die 
belonged,  which  is  deemed  that  nearest  to  where  the  owner  resides.  Quite 
probably  the  ^^rporaticm,  while  in  effect  transacting  its  principal  business 
from  New  Yoric,  had  a  Georgia  charter,  and  for  that  reason  was  required 
to  keep  an  office  in  that  State.  By  section  4137  of  the  United  Statea  Revised 
Statutesi,  registration  of  a  boat  belonging  to  a  corporation  may  be  in  the 
name  of  the  president  or  secretary.  I  think  we  are  justified  in  concluding 
that  the  company  is  not  in  a  position  to  deny  that  the  vessel  is  properly 
registered  in  New  York  or  that  New  York  is  in  fact  the  reddenoe  of  the 
party  to  whcxn  registration  waa  granted.  It  is  not  very  material  where 
the  technical  residence  of  the  real  owner  was.  We  may  assume,  as  the 
company  did  when  it  registered  the  vessel,  that  it  belonged  to  New  York,  and 
such  assumption  is  well  within  the  favorable  presumption  of  the  Work- 
men's Compensation  Law. 

If  the  vessel  was  taxable  in  Georgia,  as  indicated  by  Southern  Paoifio  Co. 
▼.  Kentucky  (222  U.  S.  63)  that  is  not  very  important.  This  is  not  a  case 
of  taxation,  but  the  question  is  whether,  in  interpreting  the  Workmen's 
Compensation  Law  of  this  State,  the  vessel  was  a  vessel  of  another  State 
or  country,  and  we  conclude  that  the  Commission  was  justified  in  saying 
that  it  was  not. 

Secti(«  114  of  the  Workmen's  Compensation  Law  is  construed  as  removing 
from  the  other  provisions  of  the  law  only  cases  which  are  covered  by  the 
Federal  statutes.  {Matter  of  Jeneen  y.  Southern  Pacific  Co.,  215  N.  Y.  514; 
Matter  of  Winfield  v.  N.  Y.  C.  d  H.  R,  R.  R.  Co,,  216  id.  284;  Matter  of  Bums 
V.  Southern  Pacifio  Co.,  215  id.  738.)  The  Federal  Employers'  Liability  Act 
has  no  application  here,  as  no  negligence  is  shown,  and  it  is  not  alleged  that 
therq  is  any  Federal  statute  covering  the  case  of  a  workman  who  seeks 
compensation  for  an  injury  caused*  without  fault  of  the  employer.  I,  there- 
fore, favor  an  affirmance. 

Lton,  J.,  concurred. 

Award  reversed  and  claim  dismissed. 

3.  Cases  remanded  for  further  evidence. —  The  decision  of  the 
United  States  Supreme  Court  in  the  Winfield  case  has  caused  the 
X ew  York  Court  of  Appeals  to  order  new  hearings  in  the  follow- 
ing two  cases  on  the  ground  that  the  findings  of  the  State  In- 
dustrial Commission  do  not  show  generally  whether  the  employees 
at  the  time  of  their  accidents  were  engaged  in  interstate  or 
intrastate  commerce. 

(1)  Making  light  repairs  on  engines. —  The  Appellate  Division 
had  decided  the  first  of  the  two  cases  without  opinion.  The 
opinion  of  the  Court  of  Appeals  is  as  follows : 

Saxon  v.  Erik  R.  R.  O).,  221  N.  Y.  17»,  July  11,  1917. 

HiscocK,  Ch.  J.:  The  flndin|^  disclose  that  at  the  time  of  the  death  of 
claimant's  husband  he  was  in  the  employ  of  the  Erie  Railroad  Company, 
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which  was  engaged  in  moving  both  interstate  and  intrastate  commerce.  The 
deceased  was  a  machinist's  helper  and  on  the  daj  in  question  had  been 
assigned  to  help  in  making  light  repairs  on  certain  engines.  As  he  was  pro- 
ceeding from  a  spot  where  he  had  been  waiting  to  the  place  where  he  was 
to  engage  in  making  these  repairs  he  was  nm  over  by  an  engine  and  killed. 
The  findings  do  not  state  generally  whether  the  intestate  at  the  time  of  his 
death  was  engaged  in  performing  services  which  were  connected  with  and  a 
part  of  interstate  commerce  or  whether  they  were  connected  with  and  a  part 
of  intrastate  commerce;  they  do  not  state  even  controlling  evidentiary  facta 
from  which  the  conclusion  of  law  might  be  drawn  that  he  was  engaged  in 
one  rather  than  the  other  kind  of  employment. 

The  inquiry  arises  whether  with  this  omission  the  findings  are  sufficient 
to  sustain  the  award,  that  being  the  only  question  which  can  be  argued  by 
appellant  in  view  of  the  unanimous  affirmance.     We  do  not  think  they  are. 

The  only  controversy  on  the  hearing  was  the  one  concerning  the  nature  of 
the  employment  of  claimant's  husband  when  killed.  The  appellant  produced 
a  large  amount  of  evidence  in  the  form  of  uncontradicted  affidavits  to  show 
that  his  employment  was  to  be  regarded  as  connected  with  and  a  part  of 
interstate  business.  Assuming  that  the  determination  of  this  claim  was 
governed  by  the  rule  stated  in  the  Oompensation  Act  (L.  1914,  ch.  41), 
that  a  claim  is  presumed  to  come  within  the  provisions  of  the  act  in  the 
absence  of  substantial  evidence  to  the  contrary  (Section  21),  a  question  was 
presented  which  lay  at  the  very  foimdation  of  the  claimant's  right  to  recover. 
If  the  deceased  was  engaged  in  services  pertaining  to  and  a  part  of  inter- 
state commerce  she  was  not  entitled  to  recover.  {N^  Y.  C,  d  H,  R.  R.  R,  Oa. 
V.  Winfield,  244  U.  S.  147.) 

The  appellant  not  only  by  evidence  but  by  motion  to  dismiss  the  claim 
and  by  request  to  find,  pressed  this  proposition  upon  the  attention  of  the 
commission,  but,  as  stated,  the  latter  entirely  failed  to  pass  upon  it  and  to 
find  either  way.  Of  course  it  should  be  said  that  this  does  not  indicate 
any  intention  on  the  part  of  the  commission  to  avoid  decision  of  a  material 
issue.  That  tribunal  had  a  perfect  right  at  the  time  of  the  hearing  to 
assume  in  view  of  the  decision  of  this  court  in  Matter  of  Winfield  v.  N,  Y. 
O.  d  H.  R,  R.  R.  Co,  (216  N.  Y.  284)  that  it  did  not  make  any  diflference 
whether  the  deceased  was  engaged  in  one  or  the  other  form  of  employment. 
But  now  in  view  of  the  decision  of  the  United  States  Supreme  Court  holding 
that  compensation  cannot  be  awarded  under  our  statute  for  injuries  received 
in  the  course  of  interstate  commerce,  it  is  apparent  that  the  question  was 
material  and  we  must  review  the  action  of  the  commission  in  the  light  of  the 
law  as  it  has  now  been  declared.  Doing  this  we  find  that  it  has  omitted 
to  pass  upon  a  decisive  question  which  was  presented  to  it  by  evidence  and 
argiunent  and  the  decision  of  which  in  favor  of  the  appellant  would  have 
led  to  a  dismissal  of  the  claim.  We  think  that  such  failure  resulted  in  what 
was  equivalent  to  a  mistrial  and  necessitates  a  new  hearing.  {Dougherty 
v.  Lion  Fire  Ins.  Co.,  183  N.  Y.  302,  306;  Morehouse  v.  Brooklyn  Seights 
R,  R,  Co.,  185  N.  Y.  620.)  As  we  have  before  pointed  out,  the  application 
of  liberal  and  simple  rules  of  practice,  such  as  should  be  applied  to  the 
hearing  and  determination  of  claims  under  the  Workmen's  Compensation 
Act,  cannot  be  regarded   as  obviating  the  necessity   of  observing  certain 
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fimdamental  rules  which  are  really  essential  to  the  administration  of  sub- 
stantial justice  between  the  parties.  {Matter  of  Bloomfield  V.  November, 
219  N.  Y.  374.)  In  view  of  the  restrictions  placed  by  the  United  States 
Supreme  Court  upon  the  application  of  our  statute  we  think  that  it  is 
necessary  that  the  commission  should  pass  upon,  the  nature  of  the  employ- 
ment of  the  injured  employee  where,  as  in  this  case,  the  contention  is  seri* 
ously  made  and  supported  by  evidence  that  the  employment  at  the  time  of 
the  injury  was  in  the  course  of  interstate  commerce. 

The  order  of  the  Appellate  Division  and  the  award  of  the  commission 
should  be  reversed  and  a  new  hearing  granted*,  with  costs  to  abide  event. 
CuAse,  O01J.IN,  CuDDEBACK,  IIoGAN  and  Caboozo,  JJ.,  concur.  Order 
reversed,  etc. 

(2)  Cutting  and  removing  grass  from  rights  of  way. —  The 
opinion  of  the  Appellate  Division  in  the  second  case  has  been 
published  in  Bulletin  81,  page  205.  The  opinion  of  the  Court 
of  Appeals  is  as  follows: 

Plass  v.  Central  N.  E.  Rt.  Oo.,  221  N.  Y.  472,  Nov.  13,  1917. 
CoLUX,  J.:  The  findings  of  the  state  industrial  commission,  unanimously 
sustained  by  the  Appellate  Division,  establish  as  facts:  The  Central  New 
England  Railway  Company  was  a  corporation  engaged  in  both  intrastate  and 
interstate  conmierce.  The  husband  of  the  claimant,  while  employed  by  it, 
in  cutting  grass  and  removing  poison  ivy  and  other  weeds  along  the  line 
of  its  railroad  in  New  York  state,  contracted  ivy  poisoning  which  caused 
his  death.  Whether  or  not  he  in  such  work  was  securing  the  safety  of  the 
railroad,  or  was  performing  services  which  were  connected  with  either  inter- 
state or  intrastate  commerce  was  not  found. 

If  there  was  any  evidence  that  the  work  contributed  to  the  safety  and 
integrity  of  the  railroad,  the  work  was  connected  with  and  a  part  of  inter- 
state commerce  by  the  railroad.  **  Tracks  and  bridges  are  as  indispensable  to 
interstate  commerce  by  railroads  as  are  engines  and  cars,  and  sound  economic 
reasons  unite  with  settled  rules  of  law  in  demanding  that  all  of  these 
instrumentalities  be  kept  in  repair."  {Pederson  v.  i>.,  L.  d  W,  R.  R.  Co., 
229  U.  S.  146,  151;  N.  Y.  Central  R.  R.  Co,  v.  Winfield,  244  U.  S.  147.)  If 
the  deceased  was  engaged  in  services  pertaining  to  and  a  part  of  interstate 
commerce,  the  claimant  was  not  entitled  to  an  award.  {N.  Y,  Central  R.  R, 
Co.  V.  Winfield,  244  U.  S.  147.) 

A  witness  in  behalf  of  the  employer  testified  that  the  object  of  the  woiic 
was  the  safety  of  the  bridges  of  the  railroad  and  of  the  adjoining  property  and 
to  keep  fire  from  spreading;  if  the  grass  and  weeds  caught  fire  it  might 
destroy  parts  of  the  railroad,  and  the  weeds  and  grass,  not  cut  and  removed, 
would  to  a  certain  extent  destroy  the  track,  would  come  upon  the  track  and 
cause  the  engines  to  sUp.  This  testimony  could  not  be  wholly  disregarded  by 
the  commission.  It  constituted  some  evidence,  demanding  a  determination, 
that  the  work  of  the  deceased  was  or  was  not  within  interstate  commerce. 
The  employer  by  the  evidence,  objections,  request  to  find  and  argument 
directed  the  attention  of  the  commission  to  its  claim  that  an  award  could 
not  be  made  because  the  deceased  was  engaged  in  interstate  conunerce.    It 
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was  necessary  to  a  lawful  hearing  and  award  ibat  the  commission  should  pass, 
under  the  evidence,  upon  the  nature  of  the  employment  in  which  the  deceased 
received  his  injuries.     {Matter  of  Baaon  v.  Erie  B.  R,  Co,,  221  N.  Y.  179.) 

The  order  of  the  Appellate  IMvision  and  the  award  of  the  conunission  should 
be  reversed,  and  a  new  hearing  ordered,  with  costs  to  abide  event.  Seboock, 
Ch.  J.,  Chask,  Hogan,  Cabdozo,  HoLauohlin  and  Obans,  JJ.,  concur.  Order 
reversed,  etc. 

4.  Cases  determined  to  be  in  intrastate  commerce. —  The  texts 
of  four  cases  in  which  the  New  York  courts  affirmed  awards  to  in- 
jured railroad  employees  on  the  ground  that  they  were  engaged 
in  intrastate,  rather  than  in  interstate,  commerce  have  been  pub- 
lished in  Bulletin  81,  pages  175-181.  They  relate  to  car  repair- 
ing, intrastate  carriage  of  interstate  baggage,  etc.,  inventory  of 
new  materials  or  supplies,  and  new  construction  work.  Follow- 
ing are  additional  decisions. 

(1)  New  construction  work, —  The  ruling  of  the  State  Indus- 
trial 'Commission  to  the  effect  that  new  construction  work  on 
railroads  is  not  interstate  commerce,  having  been  affirmed  without 
opinion  by  the  New  York  courts,  haa  been  affirmed  also  by  the 
Supreme  Court  of  the  United  States.  The  case  is  White  v.  New 
York  Central  R.  R.  Co.  The  full  text  of  the  United  States 
Supreme  Court's  opinion  appears  above,  page  11.  Here  may 
be  repeated  its  paragraph  concerning  new  construction  work: 

The  admitted  fact  that  the  new  station  and  tracks  were  designed  for  use, 
when  finished,  in  interstate  commerce  does  not  bring  the  case  within  the 
federal  act.  The  test  is  "Was  the  employee  at  the  time  of  the  injury 
engaged  in  interstate  transportation  or  in  work  so  closely  related  to  it  as 
to  be  practically  a  part  of  it?*'  BhaaikB  v.  Delaware,  Lackawanna  d  Western 
R.  R.  Co.,  239  U.  S.  556,  558.  Decedent's  work  bore  no  direct  relation  to 
interstate  transportation,  and  had  to  do  solely  with  construction  work,  which 
is  clearly  distinguishable,  as  was  pointed  out  in  Pedersen  v.  DeUntcare,  Lacka- 
u?anna  d  Western  R.  R,  Co.,  22»  U.  S.  146,  152.  And  see  Chicago,  Burlington 
d  Quincy  R.  R.  Co.  v.  Harrington,  241  U.  S.  177,  180;  Raymond  v.  Chicago, 
MiltooAikee  d  8t.  Paul  Ry.  Co.,  this  day  decided,  ante,  43. 

(2)  Repair  of  coal  pocket. — ^A  carpenter  repairing  a  railroad 
coal  pocket  on  a  side  track  is  not  engaged  in  interstate  commerce. 
The  Appellate  Division,  two  justices  dissenting,  so  holds  in  the 
following  decision,  aflSrmed  without  opinion  by  the  Court  of 
Appeals,  222  N.  Y.  649,  January  22,  1918. 

Gallagher  v.  New  York  Central  R,  R,  Co.,  180  App.  Div.  88,  Nov.  14,  1917. 

Kellogg,  P.  J.:  The  appellant  contends  that  the  intestate  was  engaged 
in  repairing  an  instrumentality  of  interstate  commerce  and,  therefore,  that 
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the  Workmen's  Oompeasaticm  Law  (ConfloL  Laws,  chap.  67  [Laws  of  1014, 
chap.  41],  «a  amd.)  has  no  application.  The  decedent  was  a  carpenter,  in 
the  general  employ  of  the  company,  and  at  the  time  he  met  his  death  he 
was  repairing  its  coal  pockets,  about  half  a  mile  north  of  Ravena,  on  a  side 
track.  Coal  from  the  podcets  was  used  from  time  to  time  for  locomotives 
engaged  in  interstate  or  intrastate  commerce  as  desired.    . 

It  is  unprofitable  to  comment  upon  the  numerous  decisions  bearing  upon 
this  quesiion.  A  late  decision  of  the  Circuit  Court  of  Appeals,  Third  Circuit, 
seems  to  be  nearly  on  all  fours  with  this  case  and  decisive  of  it.  £e%  v. 
Penntylcamia  RiUi/road  Co.  (2d8  Fed.  Rep.  05)  involved  the  case  of  a  carpenter 
who  had  been  sent  to  repair  a  coal  chute,  and  while  on  the  way  to  the  chute 
he  stopped  to  direct  the  movement  of  a  car  of  lumber  from  a  storage  track 
to  the  chute,  for  use  upon  the  chute,  and  was  injured.  It  was  held  that  he 
was  not  engac^ed  in  interstate  commerce  at  the  time  of  the  accident.  If  he 
was  handling  lumber  to  use  in  repairing  the  chute,  he  was  to  all  intents  and 
purposes  repairing  the  chute,  as  the  furnishing  of  the  lumber  was  a  necessary 
incident  to  the  repairs. 

Some  of  the  eases  go  quite  far  in  holding  that  the  repairs  of  a  railroad 
track  used  for  the  passage  of  interstate  commerce  is  an  employment  in  inter- 
state commerce.  The  later  cases  seems  to  indicate  that  that  reasoning  is 
not  to  be  extended,  and  the  Barlow  case  {Lehigh  FoUey  jB.  R.  Co,  v.  Barlow^ 
244  U.  S.  183)  and  other  late  cases  seem  to  indicate  that  the  rule  is  satisfied 
by  limiting  it  to  the  track  which  is  a  direct  instrumentality  of  interstate 
commerce. 

I  favor  an  aifirmance  of  the  award.  All  concurred,  except  Woodwabd  and 
GocBEAivx,  JJ.,  who  dissented.    Award  afllrmed. 

(3)  Care  of  plumbing  beneath  a  station. — ^A  plumber  regularly 
employed  in  the  maintenaace  of  way  department  of  an  interstate 
railroad  is  not  engaged  in  interstate  commerce  when  run  down 
and  killed  while  crossing  tracks  as  an  incident  to  inspection  and 
repair  of  plumbing  beneath  a  station.  The  Court  of  Appeals  has 
so  held  in  its  decision  without  opinion,  March  19,  1918,  reversing 
the  order  of  the  Appellate  Division  and  affirming  the  award  of 
the  Commission  in  Vollmers  v.  N.  Y.  Central  R.  R.  Co.  It 
bases  the  decision  upon  its  own  decision  in  the  Gallagher  coal 
pocket  case  immediately  above  and  upon  Shanks  v.  D.  L.  dc  W.  R. 
fi.  Co.,  214  N.  Y.  414;  a.  c.  239  U.  S.  556.  The  opinion  of  the 
Appellate  Division  had  been  as  follows: 

Vollmers  v.  N.  Y.  Central  R.  R.  Co.,  180  App.  Div.  60,  Nov.  14,  1917. 

WoQDWikBD,  J.:  There  is  only  one  question  involved  in  this  appeal,  and 
that  is  whether  Conrad  H.  Vollmers  was  engaged  in  interstate  commerce  at 
the  time  he  was  run  over  and  killed  at  Hillsdale,  on  the  Harlem  branch  of 
the  Kew  York  Central  Railroad  Company.  There  is  no  doubt  that  the  New 
^ork  Central  Railroad  Company,  as  now  organized,  is  engaged  in  interstate 
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commerce  generally,  and,  of  course,  its  Harlem  diTision  is  a  part  of  the 
general  system.  Vollmers  was  a  plumber  employed  in  the  maintenance  of 
ways  department  of  the  New  York  Central  Railroad  Company,  and  had 
been  so  employed  for  a  period  of  two  years,  and  the  general  scope  of  his 
employment  would  seem  to  suggest  that  he  was  engaged  in  interstate  com- 
merce operations.  The  true  test  is,  ''  Is  the  work  in  question  a  part  of  the 
interstate  commerce  in  which  the  carrier  is  engaged?"  say  the  court  in 
Pedersen  y.  D.,  L.  d  W.  B.  R.  (229  U.  S.  146,  152),  and  then  adds:  "Of 
course,  we  are  not  here  concerned  with  the  construction  of  tracks,  bridges, 
engines  or  cars  which  have  not  as  yet  become  instrumentalities  in  such 
commerce,  but  only  with  the  work  of  maintaining  them  in  proper  condition 
after  they  have  become  such  instrumentalities  and  during  their  use  as  such.'' 
(See  Jf&u)  York  Omiral  R.  R,  Co.  v.  White,  243  U.  S.  188,  192.)  Vollmers 
was  an  employee  in  the  maintenance  of  ways  department  of  an  interstate 
railroad,  and  he  was  engaged  at  the  time  in  the  inspecting  and  repairing  of 
pipes,  which  constituted  a  part  of  the  plumbing  apparatus  beneath  the  station, 
and  while  thus  employed  he  had  ocoasion  to  cross  the  tracks  in  front  of 
the  station,  and  was  struck  by  an  engine  and  killed.  The  fact  is  found  that 
his  crossing  of  the  tracks  was  in  connection  with  his  employment  It  seems 
clear,  under  the  rule  prevailing  in  the  Supreme  Court  of  the  United  States, 
that  Vollmers  was  engaged  in  the  maintenance  of  an  instrumentality  of 
interstate  commerce;  he  was  doing  the  work  necessarily  involved  in  the 
maintenance  of  ways  department.  The  stations  actually  in  use  in  the  carry- 
ing on  of  interstate  commerce  are  clearly  instrumentalities  of  such  commerce, 
and  it  is  necessary  to  their  proper  maintenance  that  the  plumbing  should  be 
kept  in  repair.  The  position  of  Vollmers  was  not  merely  of  a  plumber 
called  in  to  do  an  incidental  job;  he  was  in  the  employ  of  a  department 
of  the  corporation  devoted,  not  to  the  construction,  but  to  the  maintenance 
of  ways,  and  this  required  him  to  be  in  and  about  the  railroad  properties 
generally,  doing  such  repairs  as  were  needed,  whether  in  the  station  houses 
or  outside  of  them.  To  say  that  such  a  man,  identified  with  a  department 
for  the  particular  purpose,  is  not  engaged  in  interstate  commerce  is  to  ignore 
the  facts  and  the  rulings  of  law  made  by  the  courts  of  last  resort,  and  may 
not  be  sustained. 

The  award  should  be  reversed,  and  the  claim  dismissed.  All  concurred, 
except  Eeixxmg,  P.  J.,  and  *Lton,  J.,  who  dissented.  Award  reversed  and 
claim  dismissed. 

(4)  Repair  of  private  spur  track. — ^A  laborer  fatally  injured 
by  fall  from  a  hand  car  while  proceeding  to  work  along  a  private 
spur  track  which  his  employer,  an  intrastate  railroad  corporation, 
is  repairing  under  contract  is  not  engaged  in  interstate  com- 
merca  The  Appellate  Division,  two  justices  dissenting,  so  holds 
in  the  following  decision : 

LiBEsn  V.  &PATI5N  IsiAND  R.  R.  Co.,  180  App.  Div.  90,  Nov.  14,  1917.* 

Kkllogo,  p.  J.:  The  only  question  presented  on  this  appeal  is  whether 
or  not  the  employee,  at  the  time  of  the  accident,  was  engaged  in  interstate 

*^\illrmed  by  Court  of  Appeals,  223  N.  T.  Rep.  — ,  May  14,  1918. 
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commerce.  He  was  a  common  laborer,  and  he  and  a  number  of  other  laborers 
were  running  a  handcar  upon  the  spur  track  which  runs  from  at  or  near 
the  defendant's  station  into  the  grounds  of  the  Mission  of  the  Immaculate 
Virgin,  a  short  distance  from  the  appellant's  line.  He  feU  from  the  car, 
receiving  injuries  from  which  he  died.  The  track  was  owned  by  the  mission 
and  maintained  by  the  railroad  company  at  the  expense  of  and  for  the 
mission,  and  was  its  private  track  for  the  carrying  of  its  supplies.  The 
defendant  is  a  domestic  railroad  corporation,  and  its  tracks  are  entirely 
within  the  State,  but  cars  come  to  it  from  without  the  State  and  are  sent  by 
it  outside  the  State,  and  cars  about  once  a  week  come  over  its  line  to  its 
station  at  Pleasant  Plains  and  are  frequently  taken  by  a  switch  engine  from 
the  station  to  the  mission.  About  once  a  week  coal  or  other  articles  from 
without  the  State  are  so  carried  to  the  mission,  and  daily  cars  and  intrastate 
freight  go  to  the  mission. 

There  are  many  cases  in  the  books  bearing  upon  the  question  whether  an 
employee  in  a  local  freight  yard,  or  upon  railroad  tracks,  whose  work  is 
exclusively  in  the  State,  may  be  considered  as  engaged  in  interstate  commerce 
because  interstate  trains  pass  through  the  yard  or  over  the  tracks.  The 
cases  are  not  in  harmony;  the  later  cases  show  an  inclination  not  to  extend 
farther  the  theory  that  a  person  working  upon  a  railroad  track  over  which 
interstate  trains  pass  may  be  considered  as  engaged  in  interstate  commerce. 
It  is  unnecessary  to  cite  and  distinguish  the  various  cases.  Each  case,  as 
it  arises,  must  stand  upon  its  peculiar  facts,  and  it  is  seldom  that  one 
case  is  an  exact  precedent  for  another,  or  that  a  general  rule  can  be  laid 
down  as  to  strict  limits  between  the  Federal  and  State  jurisdiction  in  such 
cases.  Those  cases,  however,  do  not  apply  here,  as  the  matter  is  entirely 
outside  the  realm  of  interstate  commerce.  The  mission  was  not  a  common 
carrier  or  engaged  in  interstate  commerce.  Upon  its  own  lands,  for  its  own 
purpose,  it  was  repairing  a  track  owned  by  it,  the  work  being  done  by  the 
railroad  company  under  agreement  as  a  special  contractor.  The  fact  that 
the  railroad  company,  instead  of  some  other  contractor,  was  doing  the  work, 
does  not  change  the  character  of  the  work.  The  receipt  of  freight  at  the 
mission,  or  carrying  it  to  the  station,  was  evidently  a  matter  of  private 
arrangement  between  the  mission  and  the  company.  The  company  was 
handling  the  freight  between  the  mission  and  its  station,  as  domestic  freight, 
nnder  a  private  arrangement.  The  remote  origin  of  incoming  freight,  or  the 
destination  of  outgoing  freight,  is  immaterial.  The  mission's  track  was 
solely  for  its  use  and  for  the  carrying  of  freight  from  the  station  to  the 
mission,  as  a  convenience  to  the  company  and  the  mission.  The  property  of 
the  mission,  its  spur  track,  and  those  who  were  working  upon  it,  are  subject 
to  the  state  law  and  are  not  governed  by  the  Federal  Employers'  Liability 
Act.  If  the  company  was  drawing  interstate  freight  over  the  spur  for  delivery 
at  the  mission,  and  the  accident  had  occurred  to  an  employee  engaged  therein, 
a  different  question  might  arise,  but  this  case  seems  to  be  entirely  outside 
of  the  question  of  interstate  commerce  and  is  purely  a  matter  of  domestic 
concern  and  arrangement. 

We  conclude,  therefore,  that  the  Commission  had  jurisdiction  of  the  claim 
and  that  the  award  Should  be  affirmed.  All  concurred,  except  Woodwabd, 
uid  CocHBAin^  JJ.,  who  dissented.    Award  affirmed. 
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(6)  Work  in  repair  shops  or  yards. —  In  three  rulings  in 
which  the  State  Industrial  Oommission  held  that  railroad 
employees  injured  while  at  work  in  repair  shops  or  yards  were  not 
engaged  in  interstate  commeroe,  the  point  does  not  appear  to  have 
been  pleaded  by  the  carrier  upon  appeal.  The  Appellate  Division's 
opinions,  reversing  awards  in  two  of  these,  on  other  grounds  than 
interstate  commerce,  are  presented  in  Part  Two  of  this  Bulletin. 
In  one  of  them,  Sugg  v.  Erie  R.  B.  Co.^  S.  D.  R,  vol.  10,  p. 
609,  October  19,  1916;  180  App.  Div.  133,  November  14,  1917, 
tte  employee,  a  plumber,  hurt  his  fingers  while  helping  to  remove 
a  hydrant  in  his  employer's  repair  yards ;  in  the  other.  Supple  v. 
Erie  R.  R.  Co.,  S.  D.  R,  vol.  10,  p.  611,  October  19,  1916,  180 
App.  Div.  135,  November  14,  1917,  the  employee,  a  car  repairer, 
hurt  his  fingers  while  setting  a  pair  of  wheels  on  a  track.  In  the 
third  ruling,  unanimously  aflSrmed  without  opinion,  an  employee 
working  in  an  engine  house  or  repair  shop  was  fatally  hurt  while 
handling  heavy  iron  pipes:  McNeil  v.  N.  Y.  Central  JK.  B.  Co., 
Death  Claim  No.  14239,  July  11,  1916;  181  App.  Div.  912, 
Nov.  14,  1917.  For  two  earlier  repair  shop  decisions  see  Bulle- 
tin 81,  pages  175-178. 

(6)  Scrubbing  station  floor. — ^A  scrub  woman  slipped  and 
fell  on  the  oiled  floor  of  a  railroad  station  while  carrying  a 
heavy  pail  and  wringer.  The  insurance  carrier  argued  that 
she  was  engaged  in  interstate  commerce.  The  Appellate  Divi- 
sion afiirmed  her  compensation  award  unanimously  and  without 
opinion:  Hawthorne  v.  N.  Y.  Central  R.  R.  Co.,  Claim  No. 
15873,  March  29,  1916;  181  App.  Div.  908,  November  14, 
1917. 

(7)  Coupling  cars  under  Federal  Safety  Appliance  Act. — 
The  following  opinion  suggests  possible  exclusion  of  state  work- 
men's compensation  acts  by  other  existing  Federal  laws  besides 
the  employers'  liability  act.  The  Federal  kw  involved  in  this 
case  was  enacted  March  2,  1893.  It  regulates  car  couplings  and 
locomotive  brakes.  Congress  has  extended  its  application  and 
requirements  by  Acts  of  1902-3,  ch.  976.  A  later  Federal  law, 
Acts  of  1907-8,  ch.  225,  requires  interstate  railroads  to  provide 
ash  pans  that  do  not  necessitate  employees  going  under  locomo- 
tives.   In  the  case  in  hand  the  Appellate  Division  finds  no  evi- 
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dence  of  violation  of  Federal  law  and  accordingly  affirms  the 
Commission's  award.     The  text  is  as  follow: 

ZnciOEBMAN  y.  New  Yobk  Gektbal  R.  R.  Co.,  180  App.  Dir.  98,  Nov.  14,  1917. 

Kellogg,  P.  J.:  The  intestate  met  his  death  at  about  the  time  when  two 
cars  of  a  milk  train,  on  the  employer's  tracks,  were  being  coupled.  The  train 
was  engaged  in  intrastate  commerce.  He  was  the  brakeman  who  had  charge 
of  the  coupling. 

The  appellant's  contention  is  that  the  death  was  caused  by  non-compliance 
by  the  railroad  company  with  the  Federal  Safety  Appliance  Act  (27  U.  S. 
Stat,  at  Large,  631,  chap.  196,  as  amd.)  and,  therefore,  that  the  Workmen's 
Compensation  'Law  (Oonsol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41]  as 
amd.)  has  no  application.  There  is  no  evidence  that  the  cars  making  up  the 
train  were  not  fully  and  properly  equipped  according  to  the  Safety  Appliance 
Acts.  The  Commission  has  found  as  a  fact,  and  the  evidence  sustains  the 
finding,  that  there  was  no  negligence  of  the  employer,  and  that  the  injuries 
were  not  caused  by  rea«on  of  the  defective  condition  of  the  couplings  or  by 
reason  of  the  defective  condition  of  any  appliance  used  in  connection  there- 
with, and  that  the  intestate  was  not  engaged  in  interstate  oonunerce.  The 
last  person  who  saw  the  brakeman  alive  was  either  Mr.  O'Neil  or  the  flAgman 
Warren.  The  flagman  says  he  saw  him  upon  the  cars  a  few  feet  from  the 
place  of  the  accident.  O'Keil  says  he  saw  him  upon  the  ground  a  few  feet 
from  the  accident. 

The  claim  that  the  Safety  Appliance  Act  removes  this  case  from  the 
Workmen's  Compensation  Law  is  that  while  the  company's  cars  were  properly 
equipped  with  couplers,  coupling  automatically  by  impact,  that  sometimea  in 
rounding  a  curve  such  couplings  would  not  meet.  It  is,  therefore,  claimed 
that  proba'bly  the  brakeman  was  between  the  cars  to  make  the  coupling.  It 
seems  to  be  conceded  that  ordinarily  the  couplings  would  meet  at  this  place, 
and  that  in  fact  they  did  meet  at  this  time.  The  dead  body  of  the  workman 
was  found  lying  lengthways  of  the  track,  outside  the  track.  If  there  were 
any  question  about  the  cars  not  coupling,  the  ordinary  practice  would  be, 
before  the  cars  came  in  close  proximity,  to  adjust  the  coupling  so  that  they 
would  meet.  It  appears  that  the  brakeman  might  have  been  under  the  cars 
at  this  time  coupling  the  air  hose.    No  one  saw  the  accident. 

O'Neil,  an  employee,  in  his  affidavit  says  that  the  deceased  met  his  death 
while  coupling  the  cars,  but  he  concedes  he  does  not  know  how  it  happened, 
and  gives  his  theory.  ''The  way  I  figured  it,  the  ground  is  low  at  that 
point,  on  that  side  of  the  rail  on  the  north  side  of  the  rail  the  ground  is  low 
and  the  rail  is  up  higher  than  the  ground  and  he  being  a  small  man,  leaning 
over,  watching  that  coupling  to  see  if  these  would  enter  or  not,  never  sua- 
pecting  the  curve,  and  there  was  room  enough  in  there  to  catch  his  head  at 
the  end  of  the  cars.  That's  the  only  way  I  can  figure  it  out."  !niis  theory 
does  not  indicate  any  defect  in  the  couplers  or  that  they  would  not  readily 
eouple  by  impact.  The  witness  felt  that  the  deceased  was  leaning  over, 
watching  to  see  if  the  coupling  would  occur  by  impact,  and  in  some  way 
forgot  himself.  The  evidence  of  the  undertaker,  in  a  way,  supports  this 
theory.  "It  appeared  to  me  like  the  skull  was  pushed  up,  like  he  seemed 
to  be  stooping  over  and  something  struck  him  and  pushed  it  up." 
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The  C!ommiB8ion  was  right  in  saying  that  there  was  no  ▼iolation  of  the 
Safety  Appliance  Act  and  no  negligence  of  the  employer.  The  cases  cited 
by  the  appellant,  therefore,  have  no  application.  There  was  no  eye-witness, 
different  theories  were  suggested,  the  entire  evidence  was  before  the  Com- 
mission and  it  was  its  duty  to  decide  the  question  of  fact.  It  was  unable  to 
say  what  was  the  cause  of  the  death,  but  it  found  that  there  was  nothing  the 
matter  with  the  train  equipment  and  that  the  death  in  some  way  resulted 
from  the  carelessness  of  the  employee.  It  is  not  known  and  it  is  immaterial 
just  how  it  happened  so  long  as  the  appliances,  equipment  and  cars  were 
within  the  law.  The  award  should  be  affirmed.  Award  unanimously 
affirmed. 

5.  Suggested  legislation. —  Following  upon  the  United  States 
Supreme  Court  decisions  of  May  21,  1917,  excluding  accidents 
in  interstate  commerce  and  admiralty  from  the  operation  of 
state  compensation  laws,  demand  arose  for  remedy  by  legislation 
of  Congress.  As  a  result  a  law  was  enacted  governing  admiralty 
cases.  It  is  noticed  below,  page  321.  It  had  been  framed  by  a 
committee  consisting  of  the  United  States  Commissioner  of  Labor 
Statistics,  Royal  Meeker,  the  Chairman  of  the  New  York  State 
Industrial  Commission,  John  Mitchell,  and  the  Chairman  of  the 
California  Industrial  Accident  Commission,  A.  J.  Pillsbury. 
This  committee  was  the  nucleus  for  later  conferences  that 
attacked  the  problem  of  compensation  for  interstate  commerce 
accidents.  Railroad  employers  and  employees  were  called  into 
consultation.  Different  proposals  for  legislation  met  with  divided 
support.  Bills  were  framed  for  introduction  into  Congress.  For 
a  full  account  of  the  conferences  see  Monthly  Review  of  the  U. 
S.  Bureau  of  Labor  Statistics,  December,  1917,  pages  148-157. 

6.  Suit  under  the  Federal  Employers*  Liability  Act  after 
award  of  stale  compensation. — A  case  of  this  character  was  tried 
in  the  New  York  Supreme  Court  previously  to  the  United  States 
Supreme  Court's  reversal  of  the  Winfield  award.  The  opinions 
of  the  Special  Term  and  the  Appellate  Division  are  as  follows: 

CoMOo  V.  Smith,  97  Misc.  447,  Nov.,  1916. 
Bbowit,  J.:  Plaintiff  seeks  to  recover  damages  for  injuries  received  while 
in  defendant's  employ  engaged  in  interstate  commerce,  occasioned  by  the 
defendant's  negligence  under  the  Federal  Employers'  Liability  Act.  Defend- 
ant's answer  alleges  the  affirmative  defense  that  the  plaintiff,  pursuant  to 
the  provisions  of  the  Workmen's  Compensation  Law,  made  application  to  the 
State  Workmen's  Compensation  Commission  for  compensation  for  the  same 
injuries  set  forth  in  the  complaint;  that  an  award  of  $1,760.30  was  duly  and 
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properly  made  by  such  CommisBion  to  the  plaintiff,  as  provided  in  said  aet; 
that  the  defendant  is  ready  and  willing  to  pay  said  award  to  the  plaintiff, 
and  that  eaid  award  and  the  proceedings  upon  which  it  is  based  are  a  bar 
to  this  action.  To  this  answer  the  plaintiff  demurs  upon  the  ground  that  it 
is  insufficient  in  law  upon  the  face  thereof. 

Upon  the  argument  of  the  demurrer  plaintiff  asserted  that,  plaintiff's  cause 
of  action  being  based  upon  the  charge  of  defendant's  negligencei  the  Work- 
men's Compensation  (Law  had  no  application;  that  the  State  Workmen's 
Compensation  Commission  had  no  jurisdiction;  that  the  Federal  Employers' 
Liability  Act  was  the  paramount  law  prescribing  plaintiff's  rights. 

There  has  been  left  no  room  for  controversy  over  the  hitherto  disputed 
question  whether  state  or  federal  law  defined  the  remedy  for  injuries  received 
for  interstate  employees  of  interstate  railroads  occasioned  by  negligence, 
by  the  Court  of  Appeals  in  Matter  of  Winfield  v.  N.  Y.  C.  d  B.  R,  R,  R,  Co., 
216  N.  Y.  284.  It  is  there  distinctly  held  than  an  interstate  employee  of  an 
interstate  railroad  injured  through  the  negligence  of  the  railroad,  when 
asking  damages  for  his  injuries,  is  restricted  to  the  remedies  afforded  by 
the  Federal  Employers'  Liability  Act,  and  that  the  Workmen's  Compensation 
Law  of  the  state  affords  such  an  employee  no  relief.  Congress  having 
exclusive  jurisdiction  under  the  Federal  Constitution  of  interstate  commerce, 
and  having  provided  by  the  Federal  Employers'  Liability  Act  precisely  what 
remedies  are  afforded  an  employee  engaged  in  interstate  commerce,  the 
provisions  of  that  act  are  exclusive  and  paramount  to  any  legislation  of  the 
State  upon  the  same  subject.  It  is  thus  held  that  congress,  having  failed  to 
provide  any  remedy  for  an  interstate  employee  of  an  interstate  railroad  who 
is  injured  without  the  negligence  of  the  railroad,  the  State  Workmen's  Com- 
pensation Law  does  apply  to  such  an  employee.  It  thus  appears  that  if 
the  plaintiff  was  injured  through  the  negligence  of  defendant,  as  he  alleges 
in  his  complaint,  the  State  Workmen's  Compensation  Commission  had  no 
jurisdiction  to  make  the  award,  and  the  award  would  be  no  defense  to 
plaintiff's  cause  of  action.  It  also  appears  that  if  the  plaintiff  was  injured, 
but  not  through  the  defendant's  negligence,  the  State  Workmen's  Compensa- 
tion Commission  did  have  juiisdiction  to  make  the  award,  and  that  such 
act  would  be  a  complete  defense  to  plaintiff's  cause  of  action.  The  allegation* 
of  the  answer  is  that  the  award  was  duly  and  properly  made,  and  plaintiff 
by  his  demurrer  admits  the  truth  of  such  allegation.  It  could  not  have  been 
duly  and  properly  made  unless  the  Commission  had  jurisdiction  to  make 
it.  The  Commission  could  not  have  properly  made  tiie  award  unless  the 
plaintiff  was  injured  without  the  negligence  of  the  defendant.  The  conclusion 
seems  irresistible  that  the  Commission  must  have  determined  that  there  was 
no  negligence  on  the  part  of  defendant  that  caused  the  plaintiff's  injuries  when 
it  properly  made  the  award.  The  fact  of  want  of  negligence  on  the  part  of 
defendant  was  a  vital,  essential  prerequisite  to  the  proper  making  of  an 
award  to  the  plaintiff.  The  holding  must  be  that  the  non-existence  of 
negligence  on  the  part  of  defendant  has  been  adjudicated  and  passed  upon 
by  the  Commission  and  that  it  has  been  adjudged  and  established  that  there 
was  no  negligence  on  the  part  of  the  defendant  that  produced  plaintiff's 
injuries.  The  only  method  whereby  plaintiff  could  have  been  properly 
swarded  any  compensation  for  his  injuries  by  the  State  Workmen's  Compen- 
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Bation  CommiBBion  waB  to  make  his  application  therefor  as  provided  in  tlie 
Workman's  Compensation  Law.  He  thus  selected  his  tribunal,  had  his 
hearing,  was  a  participant  in  the  proceedings,  had  due  and  timely  notice  of 
and  was  a  party  to  the  adjudication.  Such  an  adjudication  is  a  bar  to  this 
action.    MiUer  v.  New  York  R,  Co.,  171  App.  Div.  316. 

The  demurrer  of  the  plaintiff  challenges  the  sufllciency  of  the  answer;  the 
Buffidency  of  the  answer  depends  upon  the  sufficiency  of  the  complaint.  It 
is  believed  that  the.  complaint  does  not  state  a  cause  of  action  under  the 
Federal  Employers'  Liability  Act.  That  act  provides:  "  That  no  action  shall 
be  maintained  under  this  act  unless  commenced  within  two  years  from  the 
day  the  cause  of  action  accrued."  There  is  no  allegation  in  the  complaint 
stating  that  the  action  was  commenced  within  two  years.  The  Federal 
Employers'  Liability  Act  creates  a  cause  of  action  that  was  unknown  to  the 
common  law;  the  right  to  prosecute  such  new  cause  of  action  is  dependent 
upon  its  being  brought  within  two  years.  It  is  a  part  of  the  cause  of 
action  to  prove  that  it  was  prosecuted  within  two  years;  it  is  a  condition 
precedent  and  cannot  be  proved  unless  alleged.  Rening  y.  Oitif  of  Buffalo, 
102  N.  Y.  308;  Wmter  v.  Niagara  FaUa,  190  id.  198;  Sharrow  ▼.  Iniamd 
Linee,  82  IMisc.  Kep.  482;  Lyons  Y.  SyraouBe,  116  App.  Dvr.  733.  The  demurrer 
must  be  overruled,  with  costs. 

Demurrer  overruled,  with  costs. 

OOBIGO  V.  SmTH,  178  App.  Div.  33,  Apr.  4,  1917. 

Ebube,  p.  J. :  The  plaintiff  challenges  the  sufficiency  of  the  sixth  separate 
defense  of  the  defendant  contending  that  the  matters  therein  stated  are 
no  defense  to  the  action.  It  is  therein  alleged  that  pursuant  to  the  provisions 
of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  07  [Laws  of 
1914,  chap.  41],  as  amd.)  an  award  was  made  to  the  plaintiff  for  damages 
sustained  by  him  resulting  from  the  injuries  set  forth  in  the  complaint  and 
that  the  defendant  stands  ready  and  willing  to  pay  the  same;  that  the 
plaintiff  was  a  party  to  the  proceeding  and  that  the  award  was  duly  and 
properly  made  by  the  Oommisaion.  The  allegation  that  the  award  was  duly 
made  is  the  same  in  effect  as  though  the  answer  had  set  forth  the  facts  show- 
ing that  the  Oommisftion  had  jurisdiction  to  make  the  same.  If  the  plaintiff 
controverts  that  allegation,  the  defendant  is  required  on  the  trial  to  make 
proof  of  the  facts  but  they  need  not  be  pleaded.     (Code  Civ.  Proc.  (532.) 

It  is  true,  as  plaintiff  contends,  that  if  the  defendant  was  engaged  in 
interstate  commerce  and  the  plaintiff  was  injured  through  its  negligence 
in  doing  interstate  commerce  work  while  he  was  so  employed  by  it  in  such 
commerce  as  alleged  in  the  complaint,  his  claim  id  covered  by  the  Federal 
Employers'  Liability  Act  (35  U.  S.  Stat  at  Large,  65,  chap.  149,  as  amd.  by 
36  id.  291,  chap.  143)  and  not  by  the  Workmen's  Compensation  Law  {Matter 
of  Wmfield  V.  New  York  Central  d  Hudson  River  Railroad  Company,  216 
N.  Y.  284),  but  these  allegations  of  the  complaintant  are  not  consistent 
with  the  admissions  that  the  award  was  duly  made.  He  cannot  bring  to  his 
aid  these  allegations  in  his  attack  upon  the  answer  by  demurrer;  he  is 
required  to  stand  upon  the  allegations  in  the  answer  and  there  is  nothing 
in  the  answer  showing  that  these  facts  were  made  to  appear  before  the 
Commission.    The  inference  is. quite  to  the  contrary  because  the  allegation 
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is  th«t  the  award  was  duly  made.  If  the  plaintiif  had  contended  before  the 
Conuniaeion  ae  he  doea  here  and  the  facte  had  been  made  to  appear  to  sup- 
port his  contention  that  plaintiflTa  injuries  were  sustained  in  interstate  com- 
merce work  through  the  negligence  of  the  defendant,  the  award  could  not 
be  properly  made  under  the  Workmen's  Compensation  Law. 

Furthermore,  I  am  of  the  opinion  that  the  plaintiff  could  waive  his  claim 
uider  the  Federal  Employers'  Liability  Act  by  omitting  to  state  the  facts 
showing  that  his  claim  was  within,  that  act.  If  that  question  was  not  raised 
by  any  party  to  the  proceeding,  I  am  unable  to  see  how  the  plaintiff  could 
now  avail  himself  of  his  right  to  maintain  an  action  under  the  provisions 
of  the  Federal  statute.  As  well  might  the  defendant  urge  now  for  the  first 
time  that  it  should  not  ytLj  the  award  made  by  the  Commission  to  plaintiff 
for  his  injuries  because  he  waa  engaged  in  interatate  commerce  work  at  the 
time  he  was  injured.  Clearly,  the  defendant  would  be  required  to  raise  that 
question  upon  the  trial  in  the  action  or  proceeding  brought  for  the  determina- 
tion and  adjudication  of  the  claim,  otherwise  it  would  be  waived.  {AtUmtio 
Coast  Lime  R„  R.  Co.  T.  MUn;  242  U.  S.  632;  MiimeapQlia  d  St  Louia  R.  R. 
Co.  Y.  Winters,  Id.  363.) 

2.  The  defendant  also  challenges  the  sufficiency  of  the  complaint,  which  it 
may  do  to  offset  plaintifPa  contention  that  his  answer  is  bad.  {Bawter  v. 
McDonneU,  164  N.  Y.  432.)  It  is  contended  that  the  plaintiff  should  have 
spedflcally  alleged  that  the  action  waa  commenced  within  two  years  from 
the  time  the  cause  of  action  accrued  since  the  Federal  Employers'  Liability 
Act  providea  that  no  action  should  be  maintained  unless  commenced  within 
that  time.  As  to  that  it  is  suiBcient  to  say  that  it  appears  by  the  com- 
plaint that  the  plaintiff  was  injured  on  the  28th  day  of  January,  1916,  so 
the  two  years  have  not  even  yet  expired  and  besides  the  reasoning  of  the  Court 
of  Appeals  in  a  recent  case  would  seem  to  indicate  that  this  limitation  is 
upon  the  remedy  and  not  upon  the  right.  {ffh<trr<ni>  y.  Inland  Lines,  Ltd., 
214  N.  Y.  101.)  Although  it  should  be  atated  in  this  connection  that  the 
United  States  Supreme  Court  has  recently  held  that  where  the  record  shows 
that  the  action  was  not  begun  until  the  time  had  elapsed,  the  point  is  avail- 
able to  the  defendant  even  if  the  defendant  did  not  raise  the  objection  in 
his  pleading.     {Atlantio  Coast  Line  RaUroad  y.  Bnmette,  239  U.  S.  199.) 

While  the  demurrer  was  properly  overruled  I  think  the  complaint  should 
not  have  been  dismissed-.  The  plaintiff  should  not  be  precluded  from  con- 
troverting the  allegations  of  this  answer  simply  because  he  has  failed  in 
bis  effort  to  test  ita  legal  sufficiency. 

The  judgment  should  be,  therefore,  modified  by  permitting  the  plaintiff  to 
withdraw  his  demurrer  within  twenty  days  upon  the  payment  of  the  costs 
of  the  demurrer,  end  as  so  modified  the  judgment  should  be  affirmed,  without 
costs  to  either  party  upon  this  appeal. 

All  concurred,  La^mbbbt  and  De  Am«bub,  JJ.,  in  result  only,  except  Foane, 
J-,  who  dissented  and  voted  to  sustain  the  demurrer,  with  leave  to  the  defend- 
ant to  amend  his  answer,  if  so  advised,  upon  payment  of  costs,  upon  the 
ground  that  it  is  not  alleged  that  plaintiff  presented  his  claim  to  the  Work- 
nun's  Compensation  Commission  and  himself  sought  to  secure  the  award 
which  was  made. 

Judgment  modified  by  giving   leave  to   the   plaintiff   to  withdraw   his 


Digitized  by  VjOOQ IC 


320     CoTTBT  Deoisions  on  Wosemsn's  Compensation  Law 

demurrer  within  twenty  days,  upon  payment  of  the  costs  of  the  demurrer, 
and  as  so  modified  affirmed,  without  costs  of  this  appeal  to  either  party. 

R.  Admiralty  or  maritime  jurisdiction. —  The  principle  that 
governfl  the  relation  of  Federal  and  State  law  under  the  commerce 
clause  of  the  Federal  Constitution,  as  stated  above,  governs  also 
the  relation  of  Federal  and  State  law  under  the  clause  of  the 
Federal  Constitution  that  extends  the  judicial  power  of  the 
United  States  to  all  cases  of  admiralty  and  maritime  juris- 
diction. Congress,  by  legislative  act,  may  exclude  from  the  bene- 
fit of  State  Workmen's  Compensation  Acts  not  only  railroad 
employees  who  meet  with  accidents  upon  interstate  railroad  lines 
but  steamship  and  other  vessel  employees  who  meet  with  accidents 
upon  the  high  seas  and  upon  certain  navigable  bays,  lakes  and 
streams  within  state  boundaries.  Such  legislation  may  affect  not 
only  sailors  upon  the  ocean  but  longshoremen  in  harbors  and 
steamboat  or  canal  boat  employees  on  inland  rivers  or  canals. 

Under  the  Workmen's*  Compensation  Law  of  New  York  the 
question  arose  whether  Congress  had  enacted  such  legislation. 
The  State  Industrial  Commission  and  the  New  York  courts 
decided  that  Congress  in  legislating  relative  to  maritime  affairs 
had  reserved  to  the  States  a  remedy  under  their  compensation  laws 
that  was  concurrent  with  an  action  in  the  Federal  courts  in 
admiralty  for  negligence.  They  based  their  opinion  upon  a  clause 
in  the  Judicial  Code  of  the  United  States  that  saved  common  law 
remedies  to  suitors.  The  New  York  Court  of  Appeals  held  in 
Waiker  v.  Clyde  Steamship  Co,  that  the  remedy  provided  by  the 
Workmen's  Compensation  Law  was  valid  as  a  substitute  for  this 
common  law  remedy  and  upon  authority  of  its  opinion  in  the 
Walker  case,  made  the  same  point  in  Jensen,  v.  Southern  Pacific 
Co.,  decided  on  the  same  day,  July  13,  1915.  The  texts  of  its 
opinions  in  the  two  cases  have  been  presented  in  Bulletin  81,  pages 
22-30.  The  Supreme  Court  of  the  United  States  to  which  the 
employers  carried  appeals  reversed  both  decisions  on  the  same 
day  that  it  reversed  the  Winfidd  decision,  May  21,  1917.  It 
held,  with  opinion  in  the  Jensen  case  and  without  opinion  in 
the  Walker  case,  that  the  Federal  remedy  in  admiralty  utterly 
excluded  state  compensation  benefits.  The  court  divided  five  to 
four.     Two  justices  wrote  dissenting  opinions.     The  practical 
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impprtaoee  of  the  deci»ia&  is  evidenced  by  the  faet  that  it.withn 
drew  from  the  protection  of  compeiuatioii  law*  the  host  of.  long: 
shoremca  employees  and  stevedoring  employers  who  operate  along 
the  wharves  of  Xew  York  City,  San  Francisco  and  other  seaports. 
Suggestiaa  at.onee  aroa»  that  Congress  should  legislate  to  remedy 
the  situation.  This,  CoBgress  did,  by  adding  to  the  clause  '^  sav- 
ing to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where 
the  mmman  law  is  competent  to  give  it/'  as  it  occurs  in  two  places 
in  the  United  Slates  Judicial  Codc^  the  clause  ^'  and  to  claimants 
the  rights  and  remedies  under  the  workmen's  compensation  law  of 
any  State.''  Both  branches  of  Congress  passed  the  bill  viva  voce 
without  debate.  President  Wilson  made  it  a  law  by  signature, 
October  6,  191T.  Some  question  has  been  raised  as  to  its  constitu- 
tionality. It  restores  to  employees  engaged  in  maritime  pursuits 
the  compensation  privileges  that  they  had  prior  to  the  United 
States  Supreme  Court  decision  in  tbe  Jensen  and  Walker  case& 
In  sequence  to  the  remedial  legislation  of  Congress,  the  l^isla- 
ture  of  Xew  York>  by  L.  1918,  ch.  249,  eifective  April  17,  1918, 
has  re-enaeted  Workmen's  Compensation  Law,  §  2,  gis^  8  and  10, 
relative  to  maritime  employments.  Employees  injured  by  mari- 
time accidents  during  the  four  months  and  a  half  between  the 
court's  decision  oa  May  21st  and  the  amendment  of  October  6th 
are  without  compensation  remedy.  This  is  poesiUy  true  also  of 
the  six  months  and  more  between  October  6th  and  April  17th. 
This  interval  was  marked  in  Xew  York  by  stoppage  of  com- 
pematioD  paymaits  to  maritime  baneficaaries  by  insurance  car- 
riers, by  efforts  of  employers  to  recover  premiums  paid  on 
account  of  maritiine  risks,  by  ruling  of  the  Commission  in  oppo- 
sition to  these  measuxe%  and  by  an  opinion  of.  the  Attorney- 
Oeneral  interpretative  of  maritime  jurisdictioii.  These  topics  are 
treated  below,  pages  355-3T5.  Though  the  prompt  action  of  Con- 
gress has^  nuUified  the  United  States  Supreme  Court  decisions 
Illative  to  maritime  commerce  and  has  less«ied  the  interest  of. 
these  New  York  events  of  the  interval,  the  decisions  are  presented 
in  full  here  for.  their  historical  and  other  future  value. 

"^'^  of  Uniied  SUUes  Supreme  Court  decisions. —  Justice 

:( :  -^  *Ur»  Di^erailing  opinion  in  the  Jensen  case; 

!*  ^  rote  dissenting  opinions  in  which 
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Jufiticefl   Brandeis   and   Clarke  concurred     The  majority   and 
minority  opinions  are  as  follows : 

SouTHEBN  Pacific  Co.  v.  Jensen,  244  U.  S.  205,  May  21,  1917. 

Mr.  Justice  McRbtnolds  deliyered  the  opinion  of  the  Court. 

Upon  ft  claim  regularlj  presented,  the  Workmen's  Compensation  Com- 
mission of  New  York  made  the  following  findings  of  fact,  rulings  and  award, 
October  9,  1914: 

1.  ''Christen  Jensen,  the  deceased  workman,  was,  on  August  15,  1914,  an 
onployee  of  the  Southern  Pacific  Company,  a  corporation  of  the  State  of 
Kentucky,  where  it  has  its  principal  oiBce.  It  also  has  an  office  at  Pier  49, 
North  River,  New  York  City.  The  Southern  Pacific  Company  at  said  time 
was,  and  still  is,  a  common  carrier  by  railroad.  It  alao  owned  and  operated 
a  steamship  El  Oriente,  plying  between  the  ports  of  New  York  and  Galveston, 
Texas. 

2.  **  On  August  15,  1914,  said  steamship  was  berthed  for  discharging  and 
loading  at  Pier  49,  North  River,  lying  in  navigable  waters  of  the  United 
States. 

3.  "On  said  date  Christen  Jensen  was  operating  a  small  electric  freight 
truck.  His  work  consisted  in  driving  the  truck  into  the  steamship  El 
Oriente  where  it  was  loaded  with  cargo,  then  driving  the  truck  out  of  the 
vessel  upon  a  gangway  connecting  the  vessel  with  Pier  49,  North  River,  and 
thence  upon  the  pier,  where  the  lumber  was  unloaded  from  the  truck.  The 
ship  was  about  ten  feet  distant  from  the  pier.  At  about  10:15  A.  M.,  after 
Jensen  had  been  doing  such  work  for  about  three  hours  that  morning,  he 
started  out  of  the  ship  with  hie  truck  loaded  with  lumber,  a  part  of  the 
cargo  of  the  steamship  El  Oriente,  which  was  being  transported  from  Galves- 
ton, Texas,  to  New  York  City.  Jensen  stood  on  the  rear  of  the  truck,  the 
lumber  coming  about  to  his  shoulder.  In  driving  out  of  the  port  in  the  side 
of  the  vessel  and  upon  the  gangway,  the  truck  became  jammed  against  the 
guide  pieces  on  the  gangway.  Jensen  then  reversed  the  direction  of  the 
truck  and  proceeded  at  third  or  full  speed  backward  into  the  hatchway.  He 
failed  to  lower  his  head  and  his  head  struck  the  ship  at  the  top  line,  throw- 
ing his  head  forward  and  causing  his  chin  to  hit  the  lumber  in  front  of 
him.    His  neck  was  broken  and  in  this  manner  he  met  his  death. 

4.  "The  business  of  the  Southern  Pacific  Company  in  this  state  consisted 
at  the  tme  of  the  accident  and  now  consists  solely  in  carrying  passengers 
and  merchandise  between  New  York  and  other  States.  Jensen's  work  con- 
sisted solely  in  moving  cargo  destined*  to  and  from  other  states. 

5.  "Jensen  left  surviving  him  Marie  Jensen,  his  widow,  29  years  of  age, 
and  Howard  Jensen,  his  son,  seven  years  of  age,  and  Evelyn  Jensen,  his 
daughter,  three  years  of  age. 

6.  "  Jensen's  average  weekly  wage  was  $19.60  per  week. 

7.  "The  injury  was  an  accidental  injury  and  arose  out  of  and  in  the 
course  of  Jensen's  employment  by  the  Southern  Pacific  Company  and  his 
death  was  due  to  such  injury.  The  injury  did  not  result  solely  from  the 
intoxication  of  the  injured  employee  while  on  duty,  and  was  not  occasioned 
by  the  wilful  intention  of  the  injured  employee  to  bring  about  the  injury  or 
death  of  himself  or  another. 
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**  This  daim  comes  within  the  meaning  of  Chapter  67  of  tiie  Consolidated 
Laws  as  re-enacted  and  amended  hj  Chapter  41  of  the  Laws  of  1914,  and  aa 
amoided  by  Chapter  316  of  the  Laws  of  1914. 

"Award  of  compensation  is  hereby  made  to  Marie  Jensen,  widow  of  the 
deceased,  at  the  rate  of  $6.87  weekly  during  her  widowhood  with  two  years' 
compensation  in  one  sum  in  case  of  her  marriage;  to  Harold  Jensen,  son  of 
the  deceased,  at  the  rate  of  $1.90  per  we^  and  to  Evelyn  Jensen,  daughter 
of  the  deceased,  at  the  rate  of  $1.96  per  week  until  the  said  Harold  Jensen 
and  Evelyn  Jensen  respectively  shall  arrive  at  the  age  of  eighteen  years,  and 
there  ia  further  allowed  the  sum  of  One  Hundred  ($100)  dollars  for  funeral 
expenses." 

In  due  time  the  Southern  Pacific  Company  objected  to  the  award  ''upon 
the  grounds  that  the  Act  does  not  apply  because  the  workman  was  engaged 
in  interstate  commerce  on  board  a  vessel  of  a  foreign  corporation  of  the 
State  of  Kentucky  which  was  engaged  solely  in  interstate  commerce;  that 
the  injury  was  one  with  respect  to  which  Congress  may  establish,  and  has 
established,  a  rule  of  liability,  and  under  the  language  of  Section  114,* 
[copied  in  the  margin]  the  Act  has  no  application;  on  the  ground  that  the 
Act  includes  only  those  engaged  in  the  operation  of  vessels  other  than  those 
of  other  states  and  countries  in  foreign  and  interstate  commerce,  wMie  the 
work  upon  which  the  deceased  Workman  was  engaged  at  the  time  of  his 
death  was  part  of  the  operation  of  a  vessel  of  another  state  engaged  in  inter- 
state commerce,  and  hence  does  not  come  within  the  provisions  of  the  Act; 
farther,  that  the  Act  is  unconstitutional,  aa  it  constitutes  a  regulation  of 
and  burden  upon  commerce  among  the  several  states  in  violation  of  Article 
I,  Section  8,  of  the  Constitution  of  the  United  States;  in  that  it  takes  prop- 
erty without  due  process  of  law  in  violation  of  the  14th  Amendment  of  the 
Gbnstitution ;  in  that  it  denies  the  Southern  Pacific  Company  the  equal  pro- 
tection of  the  laws  in  violation  of  the  14th  Amendment  of  the  Constitution 
because  the  Act  does  not  afford  an  exclusive  remedy,  but  leaves  the  employer 
and  its  vessels  subject  to  suit  in  admiralty;  also  that  the  Act  is  uncon- 
stitutional in  that  it  violates  Article  III,  Section  2,  of  the  Constitution  con- 
ferring admiralty  jurisdiction  upon  the  courts  of  the  United  States.'' 

Without  opinion,  the  Appellate  Division  approved  the  award  and  the 
Court  of  Appeals  affirmed  this  action  (215  N.  Y.  514,  — )  holding  that  the 
Workmen's  Compensation  Act  applied  to  the  employment  in  question  and 
was  not  obnoxious  to  the  Federal  Constitution.  It  said:  "The  scheme  of 
the  statute  is  essentially  and  fundamentally  one  by  the  creation  of  a  state 
fund  to  insure  the  payment  of  a  prescribed  compensation  based  on  earnings 
for  disability  or  death  from  accidental  injuries  sustained  by  employees 
engaged  in  certain  enumerated  hazardous  employments.  The  state  fund  is 
created  from  premiums  paid  by  employers  based  on  the  payroll,  the  number 

*  Section  114.  "  The  provisions  of  this  chapter  shall  apply  to  employers  and 
employees  engaged  in  Intrastate,  and  also  in  interstate  or  foreign  commerce,  for 
vhoin  a  rale  of  liability  or  method  of  compensation  has  been  or  may  be  established 
by  tbe  Congress  of  the  United  States,  only  to  the  extent  that  their  mntual  connec- 
tion with  intrastate  work  may  and  shall  be  clearly  separable  and  distinguishable  from 
Jaterstate  or  foreign  commerce,  except  that  such  employer  and  his  employees  work- 
ing only  In  this  state  may,  subject  to  the  approval  and  in  the  manner  provided  by 
the  commission  and  so  far  as  not  forbidden  by  any  Act  of  Congress,  accept  and 
t>ecome  bound  by  the  provisions  of  this  chapter  in  like  manner  and  with  the  same 
effect  in  all  respects  as  provided  herein  for  other  employers  and  their  employees.*' 
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of:  emfdnyeea  mad  th»  faancdB  oi  Urn  enyloyneBtw  TbB^.  enplofcr  lutt-  the 
oftioa  ol.  iBfturini^.^ttli  anj-  8tM^:eorporatloii'.or  xnttaai  aanouiieB  autter* 
ized  to  transact  such  business,  or  of  fiiBiiiking*8atiBfiftctof7"proof  tm  ikm  oam« 
■■■iiiiiii  of  hn  on  ftranviai  ahility  to  |my.  IfrhB-dasft  nntfaBr  ho  i»:'iktblo 
t»^s- penalty  eqaai  to  tiiB  pro  rata  premivm  payable  to  tke.otaAft  fmuL  dBEng 
ike  pariod  otf  liia  iiui'«oaspUaiB)e  and  is  subject  to  a  smat  fee  damaffea  by  the 
iafurad  empfai7«e»  or  his  legal  repneaeatative  in  caae  of  death,  in  nUeii  he  it 
dqpriTadlof :  the  d^naea  of .  conMbutory  negli^Bnee,  unaaimii  risk  aad  negll- 
gaaae  of  a  fetiow^semuit.  By  insurini^  in  the  steto  fiaad,  or  by  knameU  ar 
hi&  inanmice- carrier,  payin|^  the  preanribed  oompanwitifm^  tha  emplayer  is 
relieved  from  further  liability  for  personal  injuries  or  death  sustaiBad  by 
enployees.  GompenBation  is  to  be  made  'witfaont  regard  to  fault  as  a  cause 
of  the  injury,  except  where  it  is  occasioned  by  the  willfdl  intention  of  tiia 
ixjnred  employee  to  brtag  about  tbe  injury  or  death  of  hiaaalf  or  aflotiier 
or-  resuits  solely  from  his  intoxication  while  oa  duty.  Compcnsatton  is  not 
baaed  on  the  rule  of  damages  applied  in  negiigaiee  saite  but  in  addition  to 
providing  for  nsddeal,  smi^cal  or  other  attendance  or  treatment  and  funeral 
eapenaaa  it  is  based  solely  on  loss  of  eamiag  power.  'Hms  the  ri^  of  aaei- 
daitai  injuries  occurring  with  or-  without  fanlt  oa  the  part  either  of 
eoxployee  or  enpAoyer  is  idiared  by  botlt  and  the  buidcn  ol-makias  eoaapen* 
satioa  is  distribaied  over  all  the  ennmersted  hasardous  empftoyraenta  in  pro- 
portion to  the  risk  inrolred."  See  also  Clyde  Bt€tunBhip  Ootmpmmp  t.  Walter, 
215  N.  Y,  529. 

In  NetB  Yvrk  CetOrmi  IL  R,  Co.  v.  White  (decidBd  March  6tit1,  we  hdd  the 
statute  \alid  in  certain  reapeets;  and,  oonsiderfng  wiuit  was  there  aatd«  only 
two  of  the  grouads  relied  on  for  reversal  now  demsisl  speeial  consideration. 
Eirst;  PlaiBtitf  in  etror  beinf^  an  interstate  ocnnnoai  carrier  by  railrond  is 
responsibfte  for  injuries  received  by  em|do^e»  while  engaged  therein  under 
the  Federal  fknployers*  liahdiity  Act  of  AprU  22,  1908  (8f  Stat.  c.  14ft,  p. 
66 )«  and  no  49tate  statute  can  impose  any  other  or  diffterent  liability.  Saeond. 
Aa  hare  applied,  the  Workmen's  OaoqMnaation  Act  conflicta  with  the  general 
maritiae  law,  whieh  oonstitutes  an  integral  part  of  the  Eederal  lasr  laader 
Art.  in.  See.  2,  of  the  Oonititotionf  and  to  that  extent  is  iarvaiidL 

The  Sontbem  Pacifie  CkMopany,  a  Keutuuky  Gorporatien^  owna  and 
operatea  a  railroad  as  a  connnon  carrier?  also  the  steamship  El  Oriente.  ply- 
ing betiraen  Nev  Yoric  and  Galteston,  Texas.  The  daiaa  is  that  therefore 
lighte  and  liabilities  of  the  parties  here  must  be  determined  in  aecordance 
with  the  Federal  Sn^ilojvrs*'  Liability.  Act.  But  we  thiiiE  tliat  Actia^not 
aQriicable  in  the  circnawtanrew 

The  First  Federal  Bmpleyers^  Liabitity  Act  (June  1I«  19M,  34  StaL  232, 
oh.  3673)  eateudtd  intecma  to  all  eommco  carriera  engaged. in  interstate  or 
fonif^  commerce^  and  beeauae  at  enibraeed'sidijeets'net  wtthtn  the  oonatito- 
tiomd  anthority  of  Congress  was  dedsred  invalid.  The  ^mpfoyere^  LimMi*^ 
Oems,  207  U.  S.  4«3j  Jairaary  6,  1908.  Tbe  later  Act  is  carnally  limited 
and  provides  that  "every  coamen^  carrier  l^.  railroad  whale  engaging  in 
commerce  between  any  of  the  se^ral.  States  or  TBTxitiuies,  or  between  any 
of  the  SNnites-aad  Territories,  or  between-  the  IMstriet  of  Ootembia  and  aaiy  of 
the-  States  and  Territories^  or  between  the  District  ol  Oolumfaia  or:  any  of  the 
States  and  Territories  and.  any  foreign  nntian  or  natbina,  shall  be  liable 
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in  d«iii«g«9  *to  sny  -petBon  vttffering  tajuYy  irhile  Ire  is  emplojed  by  such 
esrrier  in  sndi  ^cammeree,  tnr,  in  esse  <ft  th«  detth  of  such  emptoTee/ to  his  or 
her-penonftl  reprcflefttatms, 'for  the'beneftt  of  the  surrmiig  -wrdow  •r'hus- 
bnd  end  diHdren  df-sneh  eraployee;  «nd,  If  none,  then  of  eudi  employBe^ 
parents;  and,  if  none,  then  of  the  next  of  kin  dependent  upon  such  employee, 
for  saeh  iBJury  •r- death  resulting  in  iHiole  or  in  part  from  tiie  negligence  of 
any  of*  the  dffieers, -agents,  or  employees  of  sudi  carrier,  or 'by  reason  df  any 
delect  or  fnsnflictency,  due  to  its  negfigence,  in  its  cars,  engines,  appliances, 
ma^nery,*  track,  roadbed,  worlis,  boats,  wharfes,  or  other  equipmenl" 

Evidently 'the 'purpose  was  to  prescribe  a  rule  applicable  where*  the  parties 
are  engaging  in  something  having  direct  and  substantial  connection  with 
raihoad  operations,  and  not  with  another  kind  of  carriage  recognized  as 
separate  and  dntinct  'from  transportation  on  land  and  no  mere  adjunct 
thereto.  It  is  unreasonable  to  suj^pose  tiiat  Oemgress  intended  to  change 
long-estaMished  rules  applicable '  to  maritime  matters  merely  because  the 
ocean-going  ship  concerned  happened  to  be  owned  and  operated  by  a  com- 
pany also  a  common  carrier  by  railroad.  The  word  •'boats*'  in  the  statute 
refers  to  yessels  which  may  be  properly  regarded  as  in  substance  but  pert 
of  a  railroad's  extension  or  equipment  as  understood  and  applied  in  common 
practice. 

The  fundamental  purpose  of  the  Compensation  Law  «s  declared  by 'the 
Courts  of  Appeals  is  "  the  creation  of  a  State  fund  to  insure  the  payment  of 
a  prescribed  compensation '  based  on  earnings  for  disability,  or  death  from 
accidental  injuries  sustained  by  employees  engaged  in  certain  enumerated 
hazardous  employments  ",  among  them  being  '*  longshore  work,  inchxdzng  the 
loading  or  unloading  6f  cargoes  or  parts  of  cargoes  of  grain,  coal,  ore, 
freight,  general  merchandise,  lumber  or  other  products  or  materials  or 
movhig  or  handling  the  some  on  any  dock,  platform  or  place,  or  in  any  ware- 
house  or  other  place  df  storage."  Its  general  prorisions  are  specified  in  our 
opinion  in  Neio  York  Central  R.  R.  Co,  v.  Whit^,  cmte,  and  need  not  be 
repeated.  Under  the  eonstruction  adopted  by  the  state  courts  no  ship  may 
load  or  discharge  her  cargo  at  a  dock  therein  without  incurring  a  penalty, 
Bnless  her  owners  comply  with  the  Act  which,  in  order  to  secure  payment  of 
compensation  for  accidents,  generally  without  regard  to  faiilt  and  based  upon 
amiuAl  wages,  provides  (Sec.  50)  that  —  **An  employer  shall  secure  com- 
pensation to  his  employees  in  one  of  the  following  ways: 

"  1.  By  insuring  and  keeping  insured  the  payment  of  such  compensation  in 
the  state  fund,  or — 2.  By  insuring  and  keeping  insured  the  payment  of  such 
compensation  with  any  stock  corporation  or  mutual  association  authorized 
to  transact  the  business  of  workmen's  compensation  insurance  in  this  state. 
If  insurance  be  so  effected  in  such  a  corporation  or  mutual  association  the 
«nplc3yer  shall  forthwith  file  with  the  commission,  in  form  prescribed  by  it, 
a  notice  specifying  the.  name  of  such  insurance  corporation  or  mutual  asso- 
ciation together  with  a  copy  of  the  contract  or  policy  of  insurance,  or — 3. 
By  furnishing  satisfactory  proof  to  the  commission  of  his  financial  ability  to 
pay  such  compensation  for  himself,  in  which  case  the  commission  may,  in 
its  discretion, '  require  the  deposit  with  the  commission  of  securities  of  the 
kind  prescribed  in  section  thirteen  of  the  insurance  law,  in  an  amount  to  be 
drtermined  by  the  commission,  to  secure  his  liability  to  pay  the  compensa- 
tion provided  in  this  chapter." 
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"If  an  employer  fail  to  comply  with  this  sectioiiy  he  shall  be  liable  to  a 
penalty  during  which  such  failure  continues  of  an  amount  equal  to  the  pro 
rata  premium  which  would  have  been  payable  for  insurance  in  the  state 
fund  for  such  period  of  noncompliance  to  be  recovered  in  an  action  brou^t 
by  the  commission." 

Article  III,  Section  2,  of  the  Constitution,  extends  the  judicial  power  of 
the  United  States  "  To  all  cases  of  admiralty  and  maritime  jurisdiction;"  and 
Article  I,  Section  %,  confers  upon  the  Congress  power  "To  make  all  laws 
which  may  be  necessary  and  proper  for  carrying  into  execution  the  foregoing 
powers  and  all  other  powers  vested  by  this  Constitution  in  the  government 
of  the  United  States  or  in  any  department  or  officer  thereof."  Coneidering 
our  former  opinions,  it  must  now  be  accepted  as  settled  doctrine  that  in 
consequence  of  these  provisions  Congress  has  paramount  power  to  fix  and 
determine  the  maritime  law  which  shall  prevail  throughout  the  country. 
Butler  V.  Steamship  Co.,  130  U.  S.  527.  In  re  Oiumeity  141  U.  S.  1,  14.  And 
further,  that  in  the  absence  of  some  controlling  statute  the  general  maritime 
law  as  accepted  by  the  Federal  Courts  constitutes  part  of  our  national  law 
applicable  to  matters  within,  the  admiralty  and  maritime  jurisdiction.  The 
Lottaioawna,  21  Wall.  658;  Butler  v.  Boston  8.  8.  Co.,  130  U.  S.  527,  557; 
Workman  v.  New  York,  17»  U.  S.  562. 

In  The  Lottawanna,  Mr.  Justice  Bradley  speaking  for  the  Court  said: 
"  That  we  have  a  maritime  law  of  our  own,  operative  throughout  the  United 
States,  cannot  be  doubted.  The  general  system  of  maritime  law  which  was 
familiar  to  the  lawyers  and  statesmen  of  the  country  when  the  Constitution 
was  adopted,  was  most  certainly  intended  and  referred  to  when  it  was 
declared  in  that  instrument  that  the  judicial  power  of  the  United  States 
shall  extend  'to  all  cases  of  admiralty  and  maritime  jurisdiction.'  «  *  • 
One  thing,  however,  is  unquestionable;  the  Constitution  must  have  referred 
to  a  system  of  law  coextensive  with,  and  operating  uniformly  in,  the  whole 
country.  It  certainly  could  not  have  been  intended  to  place  the  rules  and 
limits  of  maritime  law  under  the  disposal  and  regulation  of  the  several 
States,  as  that  would  have  defeated  the  uniformity  and  consistency  at  which 
the  Constitution  aimed  on  all  subjects  of  a  commercial  character  affecting  the 
intercourse  of  the  States  with  each  other  or  with  foreign  states." 

By  section  9,  Judiciary  Act  of  178»  (1  Stat.  76,  77),  the  District  Courts 
of  the  United  States  were  given  "  exclusive  original  cognizance  of  all  civil 
causes  of  admiralty  and  maritime  jurisdiction;  *  *  *  saving  to  suitors  in 
all  cases  the  right  of  a  common  law  remedy  where  the  common  law  is  cGm- 
petent  to  give  it."  And  this  grant  has  been  continued.  Judicial  Code,  Sees. 
24  and  256. 

In  view  of  these  constitutional  provisions  and  the  Federal  act  it  would  be 
difficult,  if  not  impossible,  to  define  with  exactness  just  how  far  the  general 
maritime  law  may  be  changed,  modified,  or  affected  by  state  legislation.  That 
this  may  be  done  to  some  extent  cannot  be  denied.  A  lien  upon  a  vessel  for 
repairs  in  her  own  port  may  be  given  by  state  statute.  The  Lottcuoanna,  21 
Wall.  668,  679,  580,  The  J.  E.  Rumbell,  148  U.  S.  1;  pilotage  fees  fixed, 
Cooley  V.  Boaa^  of  Wa/rdene,  12  How.  209,  Ex  parte  UcNiel,  13  Wall.  236, 
242;  and  the  right  given  to  recover  in  death  cases,  The  HoM^Uton,  207  U.  S. 
398,  La  Bourgogne,  210  U.  S.  95,  138.    See  The  City  of  NorwaUc,  66  Fed.  98, 
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106.  Equally  well  established  is  the  rule  that  state  statutes  may  not  con- 
travene an  applicable  act  of  Congress  or  affect  the  general  maritime  law 
beyond  certain  limits.  They  cannot  authorize  proceedings  in  rem  according 
to  the  course  in  admiralty.  The  Moeee  Taylor^  4  Wall.  411,  Bteamhoat  Co.  ▼. 
CKaae,  16  Wall.  522,  594,  The  Glide,  167  U.  S.  606;  nor  create  liens  for 
materials  used  in  repairing  a  foreign  ship.  The  AoonoXce,.  189  U.  S.  185.  See 
Worknum  v.  New  York  City,  170  U.  S.  55ft.  And  plainly,  we  think,  no  such 
l^slation  is  valid  if  it  contravenes  the  essential  purpose  expressed  by  an 
act  of  Congress  or  works  material  prejudice  to  the  characteristic  features  of 
the  general  maritime  law  or  interferes  with  the  proper  harmony  and  uni- 
formity of  that  law  in  its  international  and  interstate  relations.  This  limit- 
ation, at  the  least,  is  essential  to  the  effective  operation  of  the  fundamental 
purposes  for  which  such  law  was  incorporated  into  our  national  laws  by  the 
Constitution  itself.  These  purposes  are  forcefully  indicated  in  the  foregoing 
quotations  from  The  LottcMHinna, 

A  similar  rule  in  respect  to  interstate  commerce  deduced  from  the  grant 
to  Congress  of  power  to  regulate  it  is  now  firmly  established.  "  Where  the 
subject  is  national  in  its  character,  and  admits  and  requires  uniformity  of 
regulation,  affecting  alike  all  the  States,  such  as  transportation  between  the 
States,  including  the  importaOon  of  goods  from  one  State  to  another.  Congress 
can  alone  act  upon  it  and  provide  the  needed  regulations.  The  absence  of 
any  law  of  Congress  on  the  subject  is  equivalent  to  its  declaration  that  com- 
merce in  that  matter  shall  be  free."  Bowman  v.  Chicago,  etc.  Railway  Co., 
125  U.  S.  465,  507,  608;  Vanoe  v.  Vwndercook,  170  U.  S.  438,  444;  Cla/rk  Dia- 
tilling  Co.  V.  Weetern  Maryland  Raihony  Company,  etc.,  decided  January  8, 
1917.  And  the  same  character  of  reasoning  which  supports  this  rule,  we  think, 
makes  imperative  the  stated  limitation  upon  the  power  of  the  States  to  inter- 
pose where  maritime  matters  are  involved. 

The  work  of  a  stevedore  in  which  the  deceased  was  engaging  is  maritime 
in  its  nature;  his  employment  was  a  maritime  contract;  the  injuries  which 
he  received  were  likewise  maritime;  and  the  rights  and  liabilities  of  the 
parties  in  connection  therewith  were  matters  clearly  within  the  admiralty 
jurisdiction.    Atlantic  Transport  Co.  v.  Imhrovek,  234  U.  S.  52,  59,  60. 

If  New  York  can  subject  foreign  ships  coming  into  her  ports  to  such  obliga- 
tions as  those  imposed  by  her  Compensation  Statute,  other  States  may  do 
likewise.  The  necessary  consequence  would  be  destruction  of  the  very  uni- 
formity in  respect  to  maritime  matters  which  the  Constitution  was  designed 
to  establish;  and  freedom  of  navigation  between  the  States  and  with  foreign 
countries  would  be  seriously  hampered  and  impeded.  A  far  more  serious 
injury  would  result  to  commerce  than  could  have  been  inflicted  by  the  Wash- 
ington statute  authorizing  a  materialman's  lien  condemned  in  The  Roanoke. 
The  Legislature  exceeded  its  authority  in  attempting  to  extend  the  statute 
under  consideration  to  conditions  like  those  here  disclosed.  So  applied,  it 
conflicts  with  the  Constitution  and  to  that  extent  is  invalid. 

Exclusive  jurisdiction  of  all  civil  cases  of  admiralty  and  maritime  jurisdic- 
tion is  vested  in  the  Federal  District  Court,  "saving  to  suitors  in  all  cases 
the  right  of  a  common  law  remedy  where  the  common  law  is  convpetent  to 
give  it."  The  remedy  which  the  Compensation  Statute  attempts  to  give  is  of 
a  character  wholly  unknown  to  the  common  law,  incapable  of  enforcement 
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by  the  ordinary  processes  of  any  court  and  is  not  saved  to'  suitors 'from  the 
grant  of  excIuslTe  jurisdiction.  The  HMe,'  4  Wall.  571,  '57^;  The  'Belfast, 
T  Wall.  624,  644;  Hieamhoat  Co.  v.  C^^cve,  16  Wall.  522,  531,  533;  The  mide, 
167  U.  S.  606,  623.  And  finally  this  remedy  is  not' consistent  with  the  policy 
of  Congress  to  encourage  investments  in  shipa  manifested  in  the  Acts  6f'IS51 
and  1884  (H.  S.  4283-4285;  Sec.  18,  Act  of  June  26/1884,  23  StaU.~57,  ^h. 
121)  which  declare  a  limitation  upon  the  liability  of  tlieir  owners.  'Jtichard' 
eon -v.  I{<Mrnumr222  U.  B.  96,  104- 

The  judgment  of  the  court  below  must  be  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  this  opinion.    'Reversed. 

Mr.  Justice  Holmes,  (dissenting) :  The  Southern' Pacific  Company  has  been 
held  liable  under  the  statutes  of  New  York  for  an  accidentid  injury!  happening 
upon  a  ^ang-plank  between  a  pier  a,nd  the  company's  vessel  and  causing  the 
death  of  one  of  its  employees.  The  company  not  having  insured  as  permitted, 
the  statute  may  be  taken  as  if  it  simply  imposed  a  limited '  but  absolute 
liability  in  such  a  case.  The  short  question  is  whether  the  power  of  the 
State  to  regulate  the  liability  in  that  place  and  to  enforce  it  in  the  State's 
own  Courts  is  taken  away  by  the  conferring  of  exclusive  jurisdiction  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction  upon  the  Courts  of  the 
United  States. 

There  is  no  doubt  that  the  saving  to  suitors  of  the  right  of  a  common  law 
remedy  leaves  open  the  conunon  law  jurisdiction  of  the  State  Courts,  and 
leaves  some  power  of  legislation  at  least,  to  the  States.  For  the  latter  I 
need  do  no  more  than  refer  to  State  pilotage  statutes,  and  to  liens  created 
by  State  laws  in  aid  of  maritime  contracts.  Nearer  to  the  point  it  is  decided 
that  a  statutory  remedy  for  causing  death  may  be  enforced  by  the  State 
Courts,  although  the  death  was  due  to  a  collision  upon  the  high  seas.  Steam- 
boat Company  v.  Chase,  16  Wall.  522.  Sherlock  v.  IKm^,  93  U.  S.  99,  104. 
The  Knapp,  Stout  d  Company  v.  McCaffrey,  177  tJ.  S.  638,  646.  Minnesota 
Rate  Cases,  230  U.  S.  352,  409.  The  misgivings  of  Mr.  Justice  Bradley  were 
adverted  to  in  The  Haaailton,  207  TJ.  S.  398,  and  held  at  least  insufficient  to 
prevent  the  admiralty  from  recognizing  such  a  State-created  right  in  a  proper 
case,  if  indeed  they  went  to  any  such  extent.    La  Bourgogne,  210  U.  S.  95,.  138. 

The  statute  having  been  upheld  in  other  respects,,  2Veu7  York  Central  R,  R, 
Co.  Y.  White,  .243  U.  S.  188,  I  should  have  thought  these  authorities  con- 
clusive. The  liability  created  by  the  New  York  act  ends  in  a  money  judgment, 
and  the  mode  in  which  the  amount  is  ascertained,  or  is  to  be  paid/  being  one 
that  the  State  constitutionally  might  adopt,  cannot  matter  to  the  question 
before  us  if  any  liability  can  be  imposed  that  was  not  known  to  the  maritime 
law.  And  as  such  a  liability  can  be  imposed  where  is  was  unknown  not  only 
to  the  maritime  but  to  the  common  law,  I  can  see  no  difference'  between  one 
otherwise  constitutionally  created  for  death  caused  by  accident  and  one  for 
death  due  to  fault.  Neither  can  the  statutes  limiting  the  liability  of  owners 
affect  the  case.  Those  statutes  extend  to  non-maritime  torts,  which  of 
course  are  the  creation  of  State  law,  Richardson  v.  Harmon,  222  U.  S.  96, 
104.  They  are  paramount  to  but  not  inconsistent  with  the  new  cause  of 
action.  However,  as  my  opinion  stands  on  groxmds  that  equally  would  sup- 
port a  judgment  for  a  maritime  tort  not  ending  in  death,  with  which  admir- 
alty Courts  have  begun  to  deal,  I  will  state  the  reasons  that  satisfy  my  mind. 
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No  doubt  tkere  sometizBes  has  been  an  air  of  beasvoleiU  graiiuiy  ui  tiia> 
adaul  rally '«  attitude  about  eoforaing  State  laym.  But  of  couris  tbere  is  no 
gratuity  about  it.  Courts  caxmot  give  or  withbold  ai:pVeaaiwe.  II  tlie  clain. 
is  enforced  or  recognised  it  ia  becauae  tbe  claim  ia  a  rigbt,  aad  if  a  cfaum 
dependkig  upon  a  State  statute  ia  enloreed  it  ia  beeanee  ikm  State  had  con- 
stitutional power  to  pasa  the  law.  Taking  it  ae  eetablmhed  that  a  State  haa 
constitutional  power- to  pass  lavs  giving  rights  and  imposing  liabilities  for 
acta  done  upon  the  high  seaa  whai  there  were  no  such  righta  or  liabiftitiea 
before,  what  is  there  to  hinder  its  doing  so  in  the  case  of  a  maxitime  tortf 
Xot  the  esistsaoe  of  an  inooaaiateat  law  emaaating  from  a  superior  source, 
that  is,  froai  the  United  States.  There  ia  no  such  law.  The  maritime  law  is 
not  a  corpus  juris — it  is  a  very  limited  body  of  customs  and  ordinancea  of 
the  sea.  The  nearest  to  anything  of  the  sort  in  question  was  the  rule  that  a 
seaman  waa  entitled  to  recover  the  eapenses  necessary  for  his  cure  whan  tha 
master's  nagligenoe  caused  hia  hurt*  Tbe  maritiaae  law  gave  him  no  move. 
TMe  Oseeola^  189  U.  S.  IdS,  175.  One  may  afilrm  with  the  sanotion  ol  that- 
case  that  it  is  an  innovation  to  allow  suits  in  the  admiralty  by  seamen  to 
recover,  damages  for  personal  iniuriea  caused  by  the  negligenoe  of  the  master 
and  to  apply  the  common  law  principles  of  teit. 

NoW)  howiever,  common  law  principles  have  been  applied  to  sustain  a  libel 
by  a  stevedore  ii»  poraoiiam  sgainst  the  master  for  personal  injuries  suffered 
while  loading  a  ship.  Atlus^tio  Trmfport  Co,  v.  Imbrovek,  234  U.  S.  52,  and 
Th€  Osceola  reeognizea  that  in  some  cases  at  least  seamen  may  have  similar 
relief.  From,  what  source  do  these  new  rights  oomeT  The  earliest  case  relies 
upon  "  the  aaalogiee  of  the  municipal  law/'  TKe  Edith  Qodden^  2ft  Fed.  Rep. 
43,  46,*~euffieieDt  evidtonce  of  the  obvious  pattern,  but  iaadequate  for  the 
specific  origin^  I  recognise  without  hesitation  that  judges  do  and  muat 
legisiata,  but  they  can  do  so  only  interatitially;  they  are  confined  from  mofair 
to  molecular  motiona*  A  common  law  judge  could  not  say:  ''  I  thinic  the 
doctrine  of  consideration  a  bit  of  historical  nonsense  and  shall  not  enforce 
it  in  my  Court."  No  more  could  a  judge  exercising  the  limited  juciadtction 
of  aduiiraUy  say:  ''  I  think  well  of  the  common  law  rules  of  master  and 
servant  and  propose  to  introduce  them  here  en  hloo"  Certainly  he^  could  not 
in  that  way  enlarge  the  eaelusive  jurisdiction  of  the  I>i strict  Courts  and  cut 
down  .the  power  of  the  States.  If  admiralty  adopts  common  law  rules  with* 
out  an  act  of  Congress  it  cannot  ertend  the  maritime  law  as  understood  by 
the  Constitution.  It  muat  take  the  rights  oi  the  parties  from  a  different 
authority,  just  aa  it  does  when  it  enforeee  a  lien  created  by  a  State.  The 
oaiy  authority  available  is  the  common  law  or  statutes  of  a  State.  For 
from  the  often  repeated  statement  that  there  is  no  common  law  of  the  United 
8Utee>  Wheaion  v.  Peiere,  S  Pet.  591,  d58;  Western  Union  T^$rmfh  Co.  ▼. 
CqU  Puiblisking  Co.,  161  U.  S.  9£,  101,  and  from  the  principles  reoogaiaed  ia 
AilmsUo  Tramsport  Co.  v.  Imbrovsk  having  been  unknown  to  the  maritime 
law,  the  natural  inlerence  is  that  in  the  silence  of  Congrefis  this  Court  haa 
behaved  the  very  linrited  law  of  the  sea  to  be  supplemented  here  as  in  Ikig^ 
land  by  the-  eommon  law,  and  that  here  that  means,  by  the  common  law  of 
the  State.  fiAariedb  v.  Allmg,  93  U.  S.  99,  104.  Tofior  v.  Oorr^  20  How. 
58S,  598.'  So  far  as  I  kaow,  the  State  Courts  have  made  this  assumption 
without'  eritioiam  or*  attempt  at  revision  from  the  beginning  to  thia  day; 
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e.  g.  WUaon  v.  MacKeneie,  7  Hill,  N.  T.  95.  €hihrieison  v.  WaydeU,  135  N.  Y. 
1,  11.  IToilecfc  y.  Deering,  161  iMaas.  469.  See  O^le  ▼.  Borne*,  8  T.  R.  188. 
VfichoUfm  V.  Momisey,  15  East,  384.  Even  wliere  the  admiralty  has  unques- 
tioned jurisdiction  the  common  law  maj  have  concurrent  authority  and  the 
State  Courts  concurrent  power.  Schoonmdker  ▼.  Gilnum,  102<  U.  8.  118.  The 
invalidity  of  State  attempts  to  create  a  remedy  for  maritime  contracts  or 
torts,  parallel  to  that  in  the  admiralty,  that  was  estahlished  in  such  cases  as 
The  Moses  Taylor,  4  Wall.  411,  and  The  Ad,  Erne,  4  Wall.  555,  is  immaterial 
to  the  present  point. 

The  common  law  is  not  a  brooding  omnipresence  in  the  sky  but  the  articu- 
late voice  of  some  sovereign  or  quasi-sovereign  that  can  be  identified ;  although 
some  decisions  with  which  I  have  disagreed  seem  to  me  to  have  forgotten  the 
fact.  It  always  is  the  law  of  some  State,  and  if  the  District  Ck>urts  adopt 
the  common  law  of  torts,  as  they  have  shown  a  tendency  to  do,  they  thereby 
assume  that  a  law  not  of  maritime  origin  and  deriving  its  authority  in  that 
territory  only  from  some  particular  State  of  this  Union  also  governs  mari- 
time torts  in  that  territory —r  and  if  the  common  law,  the  statute  law  has  at 
least  equal  force,  as  the  discussion  in  The  Oeoeola  assumes.  On  the  other 
hand  th^  refusal  of  the  District  Courts  to  give  remedies  coextensive  with  the 
common  law  would  prove  no  more  than  that  they  regarded  their  jurisdiction 
as  limited  by  the  ancient  lines  —  not  that  they  doubted  that  the  common 
law  might  and  would  be  enforced  in  the  Courts  of  the  States  as  it  always 
has  been.  This  Court  has  recognized  that  in  some  cases  different  principles 
of  liability  would  be  applied  as  the  suit  should  happen  to  be  brought  in  a 
common  law  or  admiralty  Court.  Compare  The  Maw  Morris,  137  U.  S.  1, 
with  Belden  r.  Chase,  150  U.  S.  674,  691.  But  hitherto  it  has  not  been 
doubted  authoritatively,  so  far  as  I  know,  that  even  when  the  admiralty  had 
a  rule  of  its  own  to  which  it  adhered,  as  in  Workman  v.  New  York,  179  U.  S. 
552,  the  State  law,  common  or  statute,  would  prevail  in  the  Courts  of  the 
State.    (Happily  such  conflicts  are  few. 

It  might  be  asked  why,  if  the  grant  of  jurisdiction  to  the  Courts  of  the 
United  States  imports  a  power  in  Congress  to  legislate,  the  saving  of  a 
common  law  remedy,  i.  e.,  in  the  State  Courts,  did  not  import  a  like  if  sub- 
ordinate power  in  the  States.  But  leaving  .that  question  on  one  side,  such 
cases  as  Steamboat  Co.  v.  Chase,  16  Wall.  502,  The  Hamilton,  207  U.  S.  398, 
and  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  52,  show  t^t  it  is  too  late 
to  say  that  the  mere  silence  of  Congress  excludes  .the  statute  or  common  law 
of  a  State  from  supplementing  the  wholly  inadequate  nuiritime  law  of  the 
time  of  the  Constitution,  in  the  regulation  of  personal  rights,  and  I  venture 
to  say  that  it  never  has  been  supposed  to  do  so,  or  had  any  such  effect. 

As  to  the  spectre  of  a  lack  of  uniformity  I  content  myself  with  referring 
to  The  Hamilton,  207  U.  S.  398,  406.  The  difficulty  really  is  not  so  great  as 
in  the  case  of  interstate  carriers  by  land,  which  "  in  the  absence  of  Federal 
statute  providing  a  different  rule  are  answerable  according  to  the  law  of 
the  State  for  non-feasance  or  misfeasance  within  its  limits.''  The  Minnesota 
Rate  Cases,  230  U.  S.  352,  40S,  and  cases  cited.  The  conclusion  that  I  reach 
accords  with  the  considered  cases  of  Lindstrom  v.  Mutual  Steamship  Co.,  132 
Minn.  328,  Kennerson  v.  Thames  Towhoat  Co.,  89  Conn.  367,  and  North 
Pacific  8.  8,  Co,  v.  Industrial  Aocidmt  Commission  of  California^  163  Pac. 
Rep.  199,  as  well  as  with  the  New  York  decision  in  this  case.    215  N.  T.  514. 
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Hr.  Justice  Pithkt  (diMenting) :  Whilb  eoncuning  mlMUiitially  in  the 
diBsenting  opinion  of  Mr.  Justice  Holmes,  I  deem  it  proper,  in  Tiew  of  the 
momentons  consequences  of  the  decision,  to  present  some  tdditionnl  eon< 
siderations. 

This  dissent  is  confined  to  that  part  of  the  prerailing  opinion  which  holds 
that  the  Workmen's  Compensation  Act  of  New  York,  as  applied  by  the 
State  Court  to  a  fatal  injury  sustained  by  a  stevedore  while  engaged  in  work 
of  a  maritime  nature  upon  navigsble  water  within  that  State,  conflicts  with 
the  Constitution  of  the  United  States  and  the  Act  of  Congress  conferring 
admiralty  and  maritime  jurisdiction  in  civil  cases  upon  the  District  Courts 
of  the  United  States,  and  is  to  that  extent  invalid.  Except  for  the  statute, 
an  action  might  have  been  brought  in  a  court  of  admiralty.  AtUmiie  TfWM- 
port  Co,  T.  Imbravek,  234  U.  S.  02,  02.  No  question  is  raised  respecting  the 
jurisdiction  of  the  State  Court  over  the  subject  matter.  But  plaintiff  in 
error  contends,  and  the  prevailing  opinion  holds,  that  it  was  a  violation  of 
a  Federal  right  for  the  State  Court  to  apply  the  provisions  of  the  local  statute 
to  a  cause  of  action  of  maritime  origin,  because,  by  the  Constitution  of  the 
United  States,  admiralty  jurisdiction  was  conferred  upon  the  Federal  Courts. 

It  should  be  stated,  at  the  outset,  that  the  case  involves  no  question  of 
penalties  imposed  by  the  New  York  Act,  but  affects  solely  the  responsibility 
of  the  employer  to  make  compensation  to  the  widow,  in  accordance  with  its 
provisions,  which  are  outlined  in  New  York  Central  R,  R.  Co,  v.  Whitey  243 
U.  S.  188,  192-195. 

The  argument  is  that  even  in  the  kbsence  of  any  Act  of  Congress  pre- 
scribing the  responsibility  of  a  shipowner  to  his  stevedore,  the  general  mari- 
time law,  as  accepted  by  the  Federal  Courts  when  acting  in  the  exercise  of 
their  admiralty  jurisdiction,  must  be  adopted  as  the  rule  of  decision  by 
State  Courts  of  common  law  when  passing  upon  any  case  that  might  have 
been  brought  in  the  admiralty;  and  that  just  as  the  absence  of  an  Act  of 
Congress  regulating  interstate  commerce  in  some 'cases  is  equivalent  to  a 
declaration  by  Congress  that  commerce  in  that  respect  shall  be  free,  so  non- 
action by  Congress  amounts  to  an  imperative  limitation  upon  the  power  of 
the  States  to  interpose  where  maritime  matters  are  involved. 

This  view  is  so  entirely  unsupported  by  precedent,  and  will  have  such  novel 
and  far-reaching  consequences,  that  it  ought  not  to  be  accepted  without  the 
moet  thorough  consideration. 

Section  2  of  Article  III  of  the  Constitution  reads  as  follows:  ''The 
judicial  Power  shall  extend  to  all  Cases,  in  (Law  and  Equity,  arising  under 
this  Constitution,  the  'Laws  of  the  United  States,  and  Treaties  made,  or 
which  shall  be  made,  under  their  Authority; — to  all  Cases  affecting  Ambas- 
sadors, other  public  iMinisters  and  Consuls; — to  all  Cases  of  admiralty  and 
maritime  Jurisdiction; — to  Controversies  to  which  the  United  States  shall 
be  a  party; — to  Controversies  between  two  or  more  States; — between  a 
State  and  Citizens  of  another  State; — between  Citizens  of  different  States; — 
between  Citizens  of  the  same  State  claiming  Lands  under  Grants  of  different 
States,  and  between  a  State,  or  the  Citizens  thereof,  and  foreign  States, 
Citizens  or  Subjects."  Acting  under  the  authority  of  Article  I,  section  8, 
which  empowers  Congress  to  make  all  laws  necessary  and  proper  for  carrying 
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into  ejKcution  ike  powers  vested  in  tba  Goverxunent  or  in  any  depKctBuent  or 
officer  thereof^  the  First  Congceis,  in  the  original  Jndiciarj.  Aet .  (Act  of. 
Sepjbember  20,  1789,  c.  20,  sec.  9,  1  Stat.  73>  77),  conferred  upon.tha  Fedenl 
District  Courts  **  exclusive  original  cognizance  of  all  civil  causes  of  adiairalty 
and  maiitime  jurisdiction,  *  *  *  fiaving  to  suitors,  iaall  cases,  tke  rig^t 
of  a  common,  law  remedy,  where  the  conunon  law  is  competent  to  gire  it." 
The  saving  clause  has.  been  preserved  in  all  subsequent  revisions.  B.  S.  I 
503  (8) ;  Jud.  Code,  §  24  (3),  36  Stat.  1067,  1091,  c.  23L 

From  the  language  quoted  from  the  Constitution,  read  in  the  light  of  the 
general  purpose  of  that  instrument  sad  the  contemporaneous  constructioiL 
found  in  the  Judiciary  Act,  with  regard  also  to  the  mischiefs  that  called  for 
the  establishment  of  a  national  judiciary,  and  from  what  I  believe,  to  be  the 
unbroken  current  of  decisions  in  this  court  from  that  day  until  the  present, 
I  draw  the  following  conclusions :  ( 1 )  That  the  f tamers  of  the  Constitution 
intended  to  establish  jurisdiction  —  the  power  to  hear  and  determine  con* 
troversies  of  the  various  classes  specified  ^- sjid  not  to  prssoribe  partiauinr 
codes  or  sjf stems  of  law  for  the  decision  of  those  controversies;  (2)  That  the 
civil  jurisdiction  in  admiralty  was  not  intended  to  be  exclusive  of  the  courts 
of  common  law,  at  least  not  until  Congress  should  deem  it  proper 'se  to  enact; 
(3)  That  by  the  law  of  England,  and  by  the  practice  of  the  colonial  gov«m- 
ments,  the  courts  of  common  law,  of  equity,  and  of  admiralty,  were  controlled 
in  their  decisions,  by  separate  and  in  a  sense  independent  systems  ol  sub- 
stantive law,  and  the  constitutional  grant  of  judicial  pow«r  in  "  all  cases 
in  law  and  equity  ",  and  in  ''  all  cases  of  admiralty  and  maritime  jurisdic- 
tion", was  no  more  intended  (in  the  absence  of  legislatioa  by  Congees)  to 
make  the  rules  of  maritime  law  binding  upon  the  Federal  Courts  of  nftminnn 
law  when  ezerciskig  their  concurrent  jurisdiction,,  than  to  make  the  rules 
of  the  common  law  binding  upon  the  courts  of  admiralty;  (4)  That  if  not 
binding  upon  the  Federal  Courts,  it  results,  a- fortiori,  that  the  rules  of 
maritime  law  were  not  intended  to  be  made  binding  upon  the  courts  of  the 
States;  (5)  That  it  is  not  necessary,  in  order  to  give  full  effect  to  the  .grant 
of  admiralty  and  maritime  jurisdiction,  to  imply  that  the  rules  of  decisioa 
prevailing  in  admiralty  must  be  binding  upon  common-law  courts  exereiaing 
concur  rent,  jurisdiction  in  civil  cauaes  of  maritime  origin,  and  to  give  sugIl  a 
construction  to  the  Constitution  is  to  render  unconstitutional  the  saving 
clause  in  section  9  of  the  Judiciary  Act,  and  also  to  trench  upon  the  proper 
powers  of  the  States  by  interfering  with  their  control  over  their  water-borne 
internal  commerce;  and  (6)  That,  in  the  absence  of  l^islation  by  Congress 
abrogating  the  saving  cIeuisc,  the  States  are  at  liberty  to  administer  their 
own  laws  in  their  own  courts  when  exercising  a  jurisdiction  concurrent  with, 
that  of  admiralty^  and  at  liberty  to  change  those  lawa  by  statute. 

That  the  language  of  section  2  of  Article  III  of  the  Constitution  .speaks  only 
of  establishing  jiirisdiction,  and  does  not  prescribe  the  mode. in  which  or  the 
substantive  law  by  which  the  exercise  of  that  jurisdiction  is  to  be-  governed, 
seems  to  me  entirely  plain;  and  upon  this  point  I  need  only  refer  to  the 
language  itself,  which  I  have  quoted. 

That  this  view  is  in  harmony  with  the  general  purpose  of  the  CoostitutioB 
seems  to  me  equally  plain.  At  this  late  date  it  ought  not  to  be  necessary  to 
repeat  that  the  object  of  the  framers  of  that  instrument  was  to  lay  the 
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fouBdafcrasA  of  a  government^  to  e«t  up  its  frane-ivork,  and  to  establifth 
merely  the  general  prmcipler  by  -which  it  "waB  to  be  animated ;  aroidingi  as 
far  as  poesible,  any  bnt'the  most  fundamental  regnlationsfor  controlling  its 
operations,  and  these  usually  in  the  form  of  restrictions.  Van  Home  y.  Dor- 
rtmce,  2  Dall.  804,  808;  Martin  v.  Hunter's  Lessee,  1  Wheat.  304,  326. 

The  object  ^as  to  enumerate,  rather  than  to  define,  the  powers  granted. 
flihhons  V.  Offden,  9  Wheat.  1,  189,  194;  Passenger  Oases,  7  How.  283,  549; 
Lottery  Oase,  188  U.  S.  821,  946.  To  delineate  only  the  great  outlines  of  the 
judicial  power,  learing '  the  details  to  Congress,  while  providing  for  the 
organization  of  the  legiriative  department  and  the  mode  in  which  and  the 
restrictions  xmder  which  Its  authority  should  be  exercised.  Rhode  I  stand  v. 
Massachusetts,  12  Pet.  657,  721.  The  reason  for  adopting  general  outlines 
only  waa  well  expressed  by  Mr.  Chief  Justice  Marshall  in  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  407:  "A  conBtitution,  to  contain  an  accurate  detail  of 
all  the  subdivisionB  of  which  its  great  powers  ivill  adipit,  and  of  all  the  means 
by  which  they  may  be  carried  into  execution,  would  partake  of  the  prolixity 
of  a  legal  code,  and  could  scarcely  be  embraced  by  the  human  mind.  It  would 
probably  never  be  undervtood  by  the  public.  Its  nature,  therefore,  requires, 
that  only  its  great  outlines  should  be  marked,  its  important  objects  designated, 
and  the'  minor  ingredients  which  compose  those  objects  be  deduced  from  the 
nature  of  the  objects  themselves,  lliat  this  idea  was  entertained  by  the 
framers  of  the  American  constitution,  is  not  only  to  be  inferred  from  the 
nature  of  the  instrument,  but  from  the  language." 

The  adoption  of  any  particular  system  of  substantive  law  was  not  within 
the  purpose  of  the  Constitutional  Convention ;  and  the  clause  establishing  the 
judicial  power  was  ill-adapted  to  the  purpose  had  it  existed.  So  far  as  they 
intended  to  prescribe  permanent  rules  of  substantive  or  even  procedural  law 
in  connection  with  the  establishment  of  the  judicial  system,  the  framers 
employed  exjiress  terms  for  the  purpose,  as  appears  from  other  provisions  of 
Article  III,  including  the  definition  of  treason,  the  diaracter  of  proof 
required,  the  limitation  of  the  punishment,  and  the  requirement  of  a  jury 
trial  for  this  and  other  crimes. 

In  a  somewhat  exhaustive  examination  of  various  sources  of  information, 
including  ElHof  s  Debates,  Farrand's  Hecords  of  the  Federal  Convention, 
and  The  Federalist,  Ifos.  80-83,  I  have  been  unable  to  find  anything  even 
remotely  suggesting  that  the  judicial  clause  was  designed  -to  establish  the 
maritime  code  or  any  other  system  of  laws  for  the  determination  of  con- 
troversies in  the  courts  by  it  established,  much  less  any  suggestion  that  the 
maritime  code  was  to  constitute  the  rule  of  decision  in  eonamon  law  courts, 
either*  f^eral  or  state. 

Certainly,  there  is  nothing  in  the  mere  provision  establishing  jurisdiction 
in  admiralty  and  maritime  causes  to  have  that  cfiTeet,  unless  the  jurisdiction 
so  esttibifshedwas  in  its  nature  exclusive.  Btit,  in  civil  catises/  the  jurisdic- 
tioirwaa  not  exclusive'  by  the  law  of  England  and  of  the  Colonies,  and  it  was 
Bot-made  an  ezdusive  jurisdiction  by  the' Constitution. 

In 'discussing  this 'point,  the  distinction  between*  the  instance  court'  and  the 
prize- eonl't  of  Admiralty  nrast  be  observed.  Itwas^held  in  IBnglaiJd  that  the 
'^etotion  of*pfriae-or*no^priTO,'and  other  ^piestions  arising  out  of  it, -were 
exclusively  cogmsablein^  the  admirMty,  because- thlit  court  took  jurt^ictieu 
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owing  to  the  fact  of  possession  of  a  price  of  war,  and  the  ecmtroversj  turned 
upon  belligerent  righta  and  was  determinable  b^  the  law  of  nations,  and 
not  the  particular  municipal  law  of  any  country.  Le  Oa%m  ▼.  JPdo»  (1781), 
Doug.  672,  57»^90;  99  E.  R.  375,  379-^36;  Limdo  Y.  Rodm^,  reported  in  a 
note  to  Le  Cauw  T.  Bdet^  Doug.  691;  99  K  S.  366;  Smtart  v.  Wdff  (1789), 
3  T.  R.  323,  340,  et  %eq.;  Lord  Camdm  Y.  Same  (1791),  4  T.  R.  382,  393, 
et  9eq.  But  of  civil  actions  m  peraomam  the  instance  court  exercised  a  juris- 
diction concurrent  with  that  of  the  courts  of  common  law.  As  Ld.  Manafleid 
said  in  Lindo  Y.  Rodney,  Doug.  59^:  ''A  thing  being  done  upon  the  hig^  sea 
don't  exclude  the  jurisdiction  of  the  court  of  common  law.  For  seixing, 
stopping,  or  taking  a  ship,  upon  the  high  sea,  not  (m  prize,  an  action  will  lie; 
but  for  taking  at  prUe,  no  action  will  lie.  The  nature  of  the  question 
excludes;  not  the  locality."  And  again,  referring  to  the  effect  of  certain 
statutes  (p.  693) :  "The  taking  a  ship  upon  the  high  sea  is  triable  at  law 
to  repair  the  plaintiff  in  damages;  but  a  taking  mi  the  high  sea  as  prire  is 
not  triable  at  law  to  repair  the  plaintiff  in  damages.  The  nature  of  the 
ground  of  the  action  —  prize  or  no  prize — not  only  authorises  the  prize 
court,  but  excludes  the  common  law.  These  statutes  don't  exclude  the  com- 
mon law  in  any  case,  and  they  confine  the  admiralty  by  the  locality  of  the 
thing  done,  which  is  the  cause  of  action.    It  must  be  done  upon  the  high  sea." 

So,  with  respect  to  actions  em  contractu,  Mr.  Justice  Blackstone  says,  3 
Black.  Com.  107 :  "  It  is  no  uncommon  thing  for  a  plaintiff  to  feign  that  a 
contract,  really  made  at  sea,  was  made  at  the  royal  exchange,  or  other  inland 
place,  in  order  to  draw  the  cognizance  of  the  suit  from  the  courts  of  admiralty 
to  those  of  Westminster  Hall."  The  concurrent  jurisdiction  of  the  courts  of 
common  law  was  affirmed  by  Dr.  Browne,  the  first  edition  of  whose  work  was 
published  in  1797-1799.    2  Browne's  Civ.  A  Adm.  Law  (let  Am.  ed.),  112,  115. 

The  declaration  of  Mr.  Justice  Nelson,  speaking  for  this  court  in  New 
Jersey  Steam  Navigation  Co,  v.  Merchante  Bank,  6  How.  944,  390,  that  the 
lodging  by  the  Constitution  of  the  entire  admiralty  power  in  the  federal 
judiciary,  and  the  ninth  section  of  the  Judiciary  Act,  with  its  saving  of 
common  law  remedies,  left  the  concurrent  power  of  the  courts  of  common 
law  and  of  admiralty  where  it  stood  at  common  law,  was  not  a  chance 
remark.  It  has  been  so  ruled  in  many  other  cases,  to  which  I  shall  refer 
hereafter.  The  principles  and  history  of  the  common  law  were  well  known 
to  the  f ramers  of  the  Constitution  and  the  members  of  the  First  Congress; 
it  was  from  that  system  that  their  terminology  was  derived;  and  the  pro- 
visions of  the  Constitution  and  contemporaneous  legislation  must  be  inter- 
preted accordingly. 

The  statement  that  there  is  no  common  law  of  the  United  States  (Wkeaton 
V.  Petere,  8  Pet.  691,  05S;  Smith  v.  AUibama,  124  U.  S.  465,  478)  is  true 
only  in  the  sense  that  the  Constitution  neither  of  its  own  force  imposed,  nor 
authorized  Congress  to  impose,  the  common  law  or  any  other  general  body 
of  laws  upon  the  several  States  for  the  regulation  of  their  internal  affairs. 
As  was  pointed  out  in  Smith  v.  Alabama  (p.  478),  "There  is,  however,  one 
dear  exception  to  the  statement  that  there  is  no  national  common  law.  The 
interpretation  of  the  Constitution  of  the  United  States  is  necessarily 
influenced  by  the  fact  that  its  provisions  are  framed  in  the  language  of  the 
Bng^ish  common  law,  and  are  to  be  read  in  the  light  of  its  history." 


Digitized  by  VjOOQ IC 


Admibaxtt  OB  Mabitimb  Jubisdiotion  335 

As  was  well  ezpr«8Md  by  Shiras,  District  Judge,  in  Murray  y.  Chioago  4 
N.  W.  Ry.  Co,,  62  Fed.  24,  31:  ''From  them  [citatioiu  of  the  decisions  of 
this  court]  it  appears  beyond  question,  that  the  Constitution,  the  Judiciary 
Act  of  1789,  and  all  subsequent  statutes  upon  the  same  subject  are  based 
upon  the  general  principles  of  the  common  law,  and  that,  to  a  large  extent, 
the  legislative  and  judicial  action  of  the  government  would  be  without  sup- 
port and  without  meaning  if  they  cannot  be  interpreted  in  the  light  of  the 
common  law.  When  the  Constitution  was  adopted,  it  was  not  the  design  of 
the  f  ramers  thereof  to  create  any  new  systems  of  general  law,  nor  to  supplant 
those  already  in  existence.  At  that  time  there  were  in  existence  and  in  force 
in  the  Colonies  or  States,  and  among  the  people  thereof,  the  law  of  nations, 
the  law  admiralty  and  maritime,  the  common  law,  including  commercial  law, 
and  the  system  of  equity.  Upon  these  foundations  the  Constitution  was 
erected.  The  problem  sought  to  be  solved  was  not  whether  the  Constitution 
should  create  or  enact  a  law  of  nations,  of  admiralty,  of  equity,  or  the  like, 
but  rather  how  should  the  executive,  legislative,  and  judicial  powers  and 
duties  based  upon  these  systems,  and  necessary  for  the  proper  development 
and  enforcement  thereof,  be  apportioned  between  th  national  and  state 
governments." 

And  it  is  not  to  be  supposed  that  the  framers  of  the  Constitution,  familiar 
with  the  institutions  and  the  principles  of  the  common  law,  by  which  the 
admiralty  jurisdiction  was  allowed  on  sufferance,  and  with  a  degree  of 
jealousy  bom  of  the  fact  that  the  courts  of  admiralty  were  not  courts  of 
record,  that  they  followed  the  practice  of  the  civil  law,  allowed  no  trial  by 
jury,  and  administered  an  exotic  system  of  laws  (3  Black.  Com.  69,  86,  87^ 
106-108) — it  is  not  to  be  supposed,  I  say,  that  the  framers  of  the  Constitu- 
tion, in  granting  judicial  power  over  cases  of  admiralty  and  maritime  juris- 
diction, along  with  like  power  over  all  cases  in  law  and  equity  arising  under 
the  laws  of  the  United  States,  intended  to  exclude  common  law  courts,  state 
or  national,  from  any  part  of  their  concurrent  jurisdiction  in  cases  of  mari- 
time origin,  or  to  deprive  them  of  the  judicial  power,  theretofore  existing,  to 
decide  such  cases  according  to  the  rules  of  the  common  law. 

It  is  matter  of  familiar  history  that  one  of  the  chief  weaknesses  of  the 
Confederation  was  in  the  absence  of  a  ^judicial  establishment  possessed  of 
general  authority.  Except  that  the  Continental  Congress,  as  an  incident  of 
the  war  power,  was  authorized  to  establish  rules  respecting  captures  and  the 
disposition  of  prizes  of  war  and  to  appoint  courts  for  the  trial  of  piracies 
and  felonies  committed  on  the  high  sea,  and  for  determining  appeals  in  cases 
of  capture,  and  except  that  the  Congress  itself,  through  commissioners,  was 
to  exercise  jurisdiction  in  disputes  between  the  States  and  in  controversies 
respecting  conflicting  land  grants  of  different  States,  there  was  no  provision 
in  the  Articles  of  Confederation  for  establishing  a  judicial  system  under  the 
authority  of  the  general  government. 

The  result  was  that  not  only  private  parties,  in  cases  arising  out  of  the 
laws  of  the  Congress,  but  the  United  States  themselves,  were  obliged  to 
resort  to  the  courts  of  the  States  for  the  enforcement  of  their  righta  Many 
cases  of  this  character  are  reported,  some  even  antedating  the  Confederation. 
Kevpublica  v.  Sweer9  (1779),  1  Dall.  41;  Retp^blioa  v.  PoweU  (1780),  1  Dall. 
47;  Re9pvhUoa  v.  De  lKmgchamp9  (1784),  1  Dall.  111.     Even  treason  was 
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-pmuflhed  in  state  eourts  and  und^:  state  laws.   .See  eaees  of  MfilSer,  Malin, 
•CcNiMie  aad  RohtrtB  (1778),  1  Dall.  33-39. 

Befcre  tke  Beriilation,  eourts  of -admiralty  jfR'itdiction  were  a  part  of  the 
judicial .  systems  of  the  several  (3o)onieB.  Waring  y.  CUnrke,  5  Hofw.  441, 
454-456;  Benedict  on  Admiralty,  %%  11»-I65.  Upon  tke  oatbreidc  of  the 
•imr  qscations  of  price  law  became  aoute,  and  the  eolonial  Cosgress,  by  nBo- 
fartions  of  November  25,  1775,  passed  in  the  exercise  of  <fae  'war  power  (3 
Dail.  54,  -80)  made  appropriate  recommendations  for  the  treatment  of  prizes 
of  waar^  bat  remitted  the  jnrisdietion  over  snob  qnestions  to  the  courts  of  the 
seraral  €k)lonie8,  reserring  to  iteelf  only  appella/le  «tt%hority.  This  system 
continued  until  the  year  1780  (after  the  submission  Of  the  Articles  of  Con- 
federation, bot  before  their  final  ratification),  when  the  Congress  established 
a  conrt  for  the  hearing  of  appeals  from  the  slate  eonrts  of  admiralty  in  eases 
of  capture.  The  opinions  of  this  court  are  ireported  in  2  Dall.  1-42,  and 
numerous  cases  decided  without  opinion,  as  well  as  some  of  these  decided  by 
eommittees  of  the  Congress  prior  to  the  estabHsbment  of  the  court,  are 
referred  to  in  the  late  Bancroft  Davis'  "  Federal  Courts  Before  the  Constitu- 
tion," 131  U.  S.,  Appendix,  xix-xlix.  The  weak  point  of  this  system  was  the 
want  of  power  in  the  central  government  to  enforce  the  judgment  of  the 
appellate  tribunal  when  it  chanced  to  reverse  the  decree  of  a  state  court. 
There  were  some  curious  eases  of  conflicting  jurisdiction,  illustrated  by 
Domte  v.  PenhMow  (1787),  1  Dall.  216,  221;  PmhaUwc  v,  Duane  (17^5), 
3  Dall.  54,  79,  86;  and  United  Statee  v.  Peters  (1800),  5  Cranfeh'115,  135,  137. 

It  was  under  the  influence  of  mnnerons  experiences  of  the  inefficiency  of 
a  general  government  imendowed  -with  judicial  anthority  that  the  Constitu- 
tional C<mvention  assembled  m  the  year  1787.  Hie  fundamental  need,  to 
which  the  Convention  addressed  itself  in  framing-  the  judidary  article,  -was  to 
set  up  a  judicial  power  covering-  all  subjects  of  national  concern.  There  was 
DO  greater  need  to  establish  jurisdiction  over  admiralty  and  maritime  causes 
than  over  eontroverues  arising  under  the  Constitution  and  laws  of  the  Union. 
There  'was  no  purpose  to  establish  a  system  of  sttbstantrve  law  in  any  of 
the  several  classes  of  cases  included  within  the  grant  of  judicial  power.  The 
language  employed  makes  it  plain  that,  with  the  few  express  exceptions  already 
noted  (treason,  etc.)  the  rules  of  decision  were  to  be  sought  elsewhere.  The 
entire  absence  of  a  parpese  to  establish  a  nrarifime  code  is  manifest  not 
only  from  the  omission  of  any  reference  totJte  laws  of  Oleron,' the  lows  of 
Wtsboy,  or  any  other  of  the 'maritime  eodee  recognized  by  the -nations  of 
Bnvope,  but  further  from  the  fact  that  fche  Colonies  differed  among' them- 
selves as  to  maritime  Iww  and  admiralty  practice,  and.  that  their  system  in 
genenal  differed  from  that  which  w^as  adminiatered  in  England.  The  evident 
purpose,  tn  this  as  in  the  other  classes  of  controversy,  was  that  the  eonrts 
of  adnoiralty  should  administer  -  justice  according  to  the  previottB  course  and 
practice  of  such  courts  in  the  Colonies,  just  as'  the  courts  of  common  law 
!and  eqoity  jurisdiction  were  to  proceed  according-  to  the  several- syatems  of 
'■uhatantive  Iww  appropriate  to  courts  of  their  respective  -  hinds  j'subjeet,  of 
*  CQUEse,.  to  the  power  of  Congtess  to  ehange  the  -mlee  «f  law*  t^ectinymAtters 
lyings  vitUn  its  appropriate  sphere  of  atftaon. 

Undoubtedly  the  framers  of  the«  OenstMution  <were  advised  of  the'  meient 
.eantcoveny  in 'England  bsNreen  the. ccniMOtt'taw ■  eeutts  and  Hie  eourts  of 
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•  tdnnralty  reapetting  the  extent  of  the  Jmriedictioii  of  the  latter.  They  were 
ftware  of  the  dual  faBction  of  the  admiralty  courts  aa  courts  of  instance 

'arid  as  prase  eovrts^  and  of  the  estabHAed  rule  that  hi  oivil  cauBes  the 
7iirifldietion  of  the  fnatanee  court  was  concurrent  with  that  of  the  courts  of 
eonmnn  lirar.    They  must  hare  known  that,  whatever  question  had  existed  as 

'to  the  territorial  Hmita  of  the  jurisdiction  of  the  admiralty,  it  neyer  had 
been  questioned  that  in  suHs  for  mariners'  wages  and  suits  upon  policies 
of  marine  insurance,  and  in  other  actions  ex  contraetu  having  a  maritime 
character,  md  also  in  actions  of  tort  arising  upon  the  sea,  the  courts  of 
common  law  exereis^,  and  long  had  exercised,  concurrent  jurisdiction. 
Whate?er  early  doubts  may  hare  existed  had  been  based  not  upon  any 
inherent  ineapaeity  of  the  commen^law  courts  to  deal  with  the  subject  mat- 
tors,  hut  upon  the  ancient  theory  of  the  Tenue,  and  disappeared  with  the 
recopiition  of  the  fictitious  venue. 

The  grant  of  judicial  power  in  cases  of  admiralty  and  maritime  jurisdiction 
never  has  been  construed  as  excluding  the  jurisdiction  of  the  courts  of  com- 
mon law  oFver  civil  causes  that  before  the  Constitution  were  subject  to  the 
concurrent  jurisdiction  of  the  courts  of  admiralty  and  the  common-law  courts. 
The  First  Congress  did  not  so  construe  it,  as  the  saving  clause  in*  the 
^dieiary  Act  conclusively  shows.  And,  assuming  that  the  States,  in  the 
absence  of  legislation  by  Ooogrees,  would  be  without  power  over  the  subject 
matter,  thia  saving  clause,  still  maintained  upon  the  statute  book,  is  a  suffi- 
cient-grant <rf  power.  Jurisdiction  in  prize  cases,  as  has  been  shown,  springs 
ent  of  the  posscosion  of  a  priae  of  war.  Civil  proceedings  m  rem,  to  be 
moitioned  hereafter,  are  based  upon  the  maritime  lien,  where  possession  in 
the  eitdmKAt  is  nather  necessary  nor  usual  as  is  the  case  with  common 
hnr  liens.  With  these  receptions,  both  resting  upon  grounds  peculiar  to  the 
forum  of  the  admiralty,  concurrent  jurisdiction  of  the  courts  of  common  law 
in  civil  eases  of  maritime  origin  always  has  been  recognized  by  this  court. 
Tfrno  Jersey  I9imm  Na^iftOkm  Co.  t.  Merehantv'  Bank,  6  How.  844,  390; 
Pr^pOier  Gm^see  CMef  v.  FHighugh,  12  How.  443,  458;  The  Belfast,  7  Wall. 
tS4,  €44-'-#4g ;  Inmiftmee  Co.  v.  Dunkom,  II  Wall.  1,  32;  Leon  v.  Qalceran,  II 
Wan.  195,  197-l9S'y  Siemth&tft  Co.  v.  C^Me,  16  Wall.  922,  638;  Schoonmakw 
V.  Oiim^re,  W2  U.S.  118;  ManekeBier  v.  MasBochusetts,  139  U.  S.  240,  262. 

Kor  is  the  reservation  of' a  common  law  renaedy  limited  to  such  causes  of 
aetion  as  weie  known  to  the  common  law  at  the  time  of  the  passage  of  the 
^didary  Act.  It  includes-  statutory  dianges.  Steawiboat  Company  v.  Chase, 
16  Wall.-922,  638,  534;  Mnapp,  fl^*o«*  ^  Co.  v.  McCaffrey,  177  U.  S.  638,  644. 
These  mncdies  which  were  held  not  to  be  common  law  rentedies,  within  the 
saving  eUraae,  in  The  Jfoaea  Tmfhr,  4  Wall.  411,  427,  431;  The  Bine  v. 
frmmr,  4  Wall.  055,  671,  972;  The  Beiftt&t,  7  Wall.  624,  644;  Btoamhoat  Com- 
iKmy  V.  Okme,  16 'Wall.  622,  633,  and  The  Glide,  167  U.  S.  666,  623,  pro- 
vided for  impesiBg'a  lien  on  the  ship  by  proceedings  in  the  nature  of 
•nteiraKy  ^fwotcss  in-  rem,  and  it  was  for  this  reason  only  that  they  were 
heH  rto :  tiamii  >  npnn  tiM'«Mlmive  admiralty  jnriadiction  of  the  courts  of 
IhaVidtflAVlAtea.  ' IfceiifcUncftlwi  waa noticed  in  Leonv,  Ouieenm,  II  Wall. 
^»,Mm,immi  t^tm  %aKSmapp,4gt^i  d  Co.  v. 'flfoCoffrey,  T77  U.  8.  688,'642. 
fcihe  latter  casa  It »wasrpeintid'  <mt  (p.  '644)  that  the  reservation  of  a  com- 
3— Blaw.'wiiady^i>har0iiie-aoi— on  Iww  is  competent- to  give  it,  was*not  con- 
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fined  to  oomnion-law  actions  but  included  remedies  without  action,  mieh  aa 
a  distress  for  rent  or  for  the  trespass  of  cattle;  a  bailee's  remedy  by  detain- 
ing personal  property  until  paid  for  work  done  upon  it  or  tor  CKpenaea 
incurred  in  keeping  it;  the  lien  of  an  innkeeper  upon  the  goods  of  his  gueBtSy 
and  that  of  a  carrier  upon  things  carried;  the  remedy  of  a  nuisaaoe  by 
abatement,  and  others.  The  most  recent  definition  of  the  rule  laid  down,  in 
The  Eime  ▼.  Trevor  and  other  eases  of  that  class  is  in  Round  ▼.  Cloverp€Mrt 
Foundry,  237  U.  S.  303. 

I  have  endeavored  to  show,  from  a  consideration  of  the  phraseology  of  the 
constitutional  grant  of  jurisdiction  and  the  act  of  the  First  Congress  passed 
to  give  effect  to  it,  from  the  history  in  the  light  of  which  the  language  of 
those  instruments  is  to  be  interpreted,  and  from  the  uniform  course  of 
decision  in  this  court  from  the  earliest  time  until  the  present,  these  propoai- 
tions:  first,  that  the  grant  of  jurisdiction  to  the  admiralty  was  not  intended 
to  be  exclusive  of  the  concurrmt  jurisdiction  of  the  ccmmion  law  eourta 
theretofore  recognized;  and,  secondly,  that  neither  the  Constitution  nor  the 
Judiciary  Act  was  intended  to  prescribe  a  system  of  substantive  law  to 
govern  the  several  courts  in  the  exercise  of  their  jurisdiction,  much  leas  to 
make  the  rules  of  decision,  prevalent  in  any  one  court,  obligatory  upon 
others,  exercising  a  distinct  jurisdiction,  or  binding  upon  the  courts  of  the 
States  when  acting  within  the  bounds  of  their  respective  jurisdictions.  In 
fact,  while  courts  of  admiralty  undoubtedly  were  expected  to  administer 
justice  according  to  the  law  of  nations  and  the  customs  of  the  sea,  they  were 
left  at  liberty  to  lay  hold  of  common-law  principles  where  these  were  suitable 
to  their  purpose,  and  even  of  applicable  state  statutes,  just  as  courts  of 
common  law  were  at  liberty  to  adopt  the  rules  of  maritime  law  as  guides  in 
the  proper  performance  of  their  duties.  This  eclectic  method  had  been 
practiced  by  the  courts  of  each  jurisdiction  prior  to  the  Constitution,  and 
there  is  nothing  in  that  instrument  to  constrain  them  to  abandon  it. 

The  decisions  of  this  court  show  that  the  courts  of  admiralty  in  many 
matters  are  "bound  by  local  law.  The  doubt  expressed  by  Mr.  Justice  Bradley 
in  Butler  v.  Boston  Steamship  Compomy,  130  U.  S.  527,  658,  as  to  whether 
a  state  law  could  have  force  to  create  a  liability  in  a  maritime  case  at  all, 
was  laid  aside  in  The  Corsair,  145  XT.  S.  335,  and  definitely  set  at  rest  in 
The  Hamilton,  207  U.  S.  398,  404.  The  fact  is  that,  long  before  Butler  >. 
Boston  Steamship  Compwny,  it  had  been  recognized  that  state  laws  might  not 
merely  create  a  liability  in  a  maritime  case,  but  impose  a  duty  upon  the 
admiralty  courts  of  the  United  States  to  enforce  such  liability.  Thus,  while 
it  was  recognized  that  by  the  general  maritime  law  a  foreign  ship,  or  a  ship 
in  a  port  of  a  State  to  which  she  did  not  belong,  was  subject  to  a  suit  in  rem 
in  the  admiralty  for  repairs  or  necessaries,  the  case  of  a  ship  in  a  port  of 
her  home  state  was  governed  by  the  municipal  law  of  the  State,  and  no  lien 
for  repairs  or  necessaries  would  be  implied  unless  recognized  by  that  law. 
The  General  Smith  (181^),  4  Wheat.  438,  443;  The  Lottawanna,  21  WaU. 
558,  571,  578.  Conversely,  it  was  held  in  the  case  of  The  Planter  {Peyroum 
Y.  Howard,  18d3,)  7  Pet.  3^,  341,  that  a  libel  in  rem  in  the  admiralty  mi^t 
be  maintained  against  a  vessel  for  repairs  done  in  her  home  port  where  a 
local  statute  gave  a  lien  in  such  a  case.  To  the  same  effect,  The  J,  E.  Bum' 
heU,  148  U.  Sw  1,  12.    As  elsewhere  pointed  out  herein,  where  a  state  statute 
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conferred  a  lien  operative  strictly  m  rem,  it  was  unifomUj  held  not  enforoe- 
aUe  in  the  state  courts,  but  onlj  because  it  entrenched  upon  the  peculiar 
jurisdiction  of  the  admiralty,  and  therefore  was  not  a  *'  c<Mnmon-law  remedy  " 
within  the  saving  clause  of  the  Judiciary  Act  of  1789.  The  Mow  Taylor^ 
4  WaU.  411,  427,  431;  The  Bine  v.  Trevor,  4  WalL  556,  571,  572;  The  Belfaet, 
7  WalL  024,  644;  Steamboat  Company  ▼.  Chaee,  16  WaU.  522,  538;  The  Glide, 
167  U.  S.  606,  623. 

Under  these  decisions,  and  others  to  the  same  effect,  the  substance  of  the 
matter  is  that  a  State  may,  by  statute,  create  a  right  to  a  lien  upon  a 
domestic  vessel,  in  the  nature  of  a  maritime  lien,  which  may  be  enforced  in 
admiralty  in  the  courts  of  the  United  States;  but  a  State  may  not  confer 
upon  its  own  courts  jurisdiction  to  enforce  such  a  lien,  because  the  federal 
jurisdiction  in  admiralty  is  exclusive.  The  J.  E.  RumheU,  148  U.  S.  1,  12, 
and  cases  cited.  But  a  lien  imposed  not  upon  the  rem  but  upon  defendant's 
interests  in  the  res  may  be  made  enforceable  in  the  state  courts.  Rounde  ▼. 
Cloverport  Foundry,  237  U.  S.  303,  307,  and  cases  cited. 

The  Roanoke,  189  U.  S.  185,  194,  198,  while  approving  The  General  Bmith, 
The  Planter,  The  Lottawanna,  and  The  J,  E,  Rumbell,  eupra,  gave  a  negative 
answer  to  the  very  different  question  whether  a  State  could,  without  encroach- 
ing upcm  the  federal  jurisdiction,  create  a  lien  against  foreign  vessels  to  be 
enforced  in  the  courts  of  the  United  States. 

In  the  present  case  there  is  no  question  of  lien,  and,  I  repeat,  no  question 
concerning  the  jurisdiction  of  the  state  court;  the  crucial  inquiry  is,  to  wfiat 
law  was  it  bound  to  conform  in  rendering  its  decision'?  Or,  rather,  the 
question  is  the  narrower  one:  Do  the  Constitution  and  laws  of  the  United 
States  prevent  a  state  court  of  common  law  from  applying  the  state  statutes 
in  an  action  in  personam  arising  upon  navigable  water  within  the  State, 
there  being  no  Act  of  Congress  applicable  to  the  controversy?  I  confess  that 
until  this  case  and  kindred  cases  submitted  at  the  same  time  were  brought 
here,  I  never  had  supposed  that  it  was  open  to  the  least  doubt  that  the 
reservation  to  suitors  of  the  right  of  a  common  law  remedy  had  the  effect  of 
reserving  at  the  same  time  the  right  to  have  their  common  law  actions  deter- 
mined according  to  the  rules  of  the  common  law,  or  state  statutes  modifying 
those  rules.  This  court  repeatedly  has  so  declared,  at  the  same  time  recogniz- 
ing fully  that  the  point  involves  the  question  of  state  power.  In  United 
Statee  v.  Bevans,  3  Wheat  336,  38d,  the  court,  by  Mr.  Chief  Justice  Marshall, 
said:  "  Can  the  cession  of  all  cases  of  admiralty  and  maritime  jurisdiction 
be  construed  into  a  cession  of  the  waters  on  which  those  cases  may  arise? 
This  is  a  question  on  which  the  court  is  Incapable  of  feeling  a  doubt.  The 
article  which  describes  the  judicial  power  of  the  United  States  is  not  intended 
for  the  cession  of  territory  or  of  general  jurisdiction.  It  is  obviously  designed 
for  other  purposes.  *  *  *  In  describing  the  judicial  power,  the  framers 
of  our  Constitution  had  not  in  view  any  cession  of  territory,  or,  which  is 
essentially  the  same,  of  general  jurisdiction.  It  is  not  questioned  that  what- 
ever may  be  necessary  to  the  full  and  unlimited  exercise  of  admiralty  and 
maritime  jurisdiction,  is  in  the  government  of  the  Union.  Congress  may 
pass  all  laws  which  are  necessary  and  proper  for  giving  the  most  complete 
effect  to  this  power.  Still,  the  general  jurisdiction  over  the  place,  subject 
to  this  grant  of  power,  adheres  to  the  territory,  as  a  portion  of  the  sovereignty 
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not  7«t  given  avuty."  In  8tewmho94'  Comptmy  v.  Chase,  supra,  the  court, 
'by  Mr.  Justice  Cliiford,  said  (p.  594) :  '^-State  statntea,  if  applicable  to  the 
caae,  constitute  the  rules  of  decision  in  common-law  actions,  in  the  circnit 
courts  as  well  as  in  the  state  courts." 

In  Ailee  r.  Packet  Oompany,  21  Wall.  9&9,  895/ 3M,  the  contt,  by  Mr. 
Justice  Miller,  said:  "The  piaintiff  has  elected  to  bring  Ms  salt  in  an 
admiralty  court,  which  has  jurisdiction  of  the  case,  notwithstanding-  the  con- 
current right  to  me  at  iaw.  in  this  court  the  coarse  of  proceeding  is  in 
many  respects  different  and  the  rules  of  decision  are  different.  "  *  **  *  *  An 
important  difference  as  regards  this  case  is  the  rule  for  estimating  the 
damages.  In  the  common-law  court  the  defendant  must  pay  alh  the  damages 
or  none.  If  there  has  been  on  the  part  of  plaintiffs  such  -  carelessness  or 
want  of  skill  as  the  common  law  would  esteem  to  be  contributory  negligence, 
they  can  recover  nothing.  By  the  rule  of  the  admiralty  court,  where  there 
has  been  such  contributory  negligence,  or  in  other  words,  when  both  hare 
been  in  fault,  the  entire  damages  resulting  from  the  collision-  must  be  equally 
dirided  between  the  parties.  ♦  •  •  Each  court' has  its  own  set  of  rides 
for  determining  these  questions,  -which  may  be  in  some  respects  the  same, 
but  in  others  rary  materially."  And  see  The  Max  Morris,  187  U.'-S.  1,  10; 
Belden  v.  Chase,  150  U.  S.  674,  691 ;  Benedict  Adm.,  Sec.  201. 

In  the  prevailing  opinion,  great  stress  is  laid  upon  certain  expressions 
quoted  from  The  hottawanna,  21  Wall.  658,  674,  but  it  seems  to  me  they 
have  been  misunderstood,  because  read  without  regard  to  context  and  subject 
matter.  That  was  an  admiralty  appeal,  and  involved  the  question  whether 
by  the  general  maritime  law,  as  accepted  in  the  United'  States,  there  was  an 
implied  lien  for  necessaries  furnished  to  a  vessel  in  her  home  port,  where  no 
such  lien  was  recognized  by  the  mimicipal  law  of  the  State.  In  the  course 
of  the  discussion,  the  court,  by  Mr.  Justice  Bradley,  said:  "^That  we  have  a 
maritime  iaw  of  our  own,  operative  throughout  the  United  States,  cannot  be 
doubted.  The  general  system  of  maritime  law  which  was  familiar- to  the 
lawyers  and  statesmen  of  the  country  when  the  Constitution  was  adopted, 
was  most  certainly  intended  and  referred  to  when  it  was  declared  in  that 
instrument  that  the  judicial' power  of  the  United  States  shall  extend  *to  all 
cases  of  admiralty  and  -maritime  jnrisdiction.'  '  But  by  what  criterion  are 
we  to  ascertain  the  precise  limits  of  the  law  thus-  adopted  ?  The  Constitufson 
does  not  define  it.  It  does  not  declare  whether  it  was  intended'  to  embrace 
the  entire  nmrilime  law  as  expounded  in  the*  treatises,  or  only  the  limited 
and  restricted  system  which  was  received  in  England,  or  lastly,  such^modfflca- 
tion  of  both  of  these  as  was-  accepted  and  recognized*  as  law  in' this  country. 
Nor  does  the  Constiiution  attempt  to  drwto' the  boundary  ^ine  between  uuBri- 
fime  law  and  local  la/wynor  does  it  lay  down  any  criterion  for  ascertaining 
that'  boundary.  It  assumes  that  the  meaning  of  the  phrase  *  admiralty  and 
maritime  juriidictton'  is  well  tmderstood.  It  treats  this  matter  as  it  does 
the  cognate  ones  of  common  law  and  equity,  when  it  speaks  of  *  cases  in  law 
arid  equity,*  or  of  'suits -at  common  law',  w&hout /deflmng  those* terms, 
asswning  them  to  be  knoton-and  understood,^ 

In  this  language  there  is  the  eleu-estreoognition  that- the  T^onstittrtion,  in 
establishing  .and  distributing  the  judicial  power,  did  not  inteiid  to  define 
substantive  law,  or  to-nnake  the  rules'  of  decision'  in  one  juri^ietion.  binding' 
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propria  vi§9€e  in  tribiBMift  eaereisiBgajMUMr  juffiadictioB.  The  courts  ol 
comiaoD  law  wm«  to  adaiiaflief  jvatiee  Mcordiag  to  ike  eoanioii  \Mm,  the 
courtB  of  equity  Meording  to  tlie  priasiptes  of  et^ty,  a&d  tho  courts  of 
adaiiraltjr  uid .  maritune  jurkdiotion.  aoeording  to  the  maritoM  lav.  The 
ej^reeeUn  on.  page  376  reepeetiag  the  naif  arm  operation  of  tha  maritiaM 
law  waa  predicated  oaly  of  the  operatioa  of  that  law  aa  adminaMierod  ia  the 
4:ourta  of  admiralty,  for  it  ia  not  to  be- believed. that  there  waa  any  purpoae 
to  overruU  Atlee  ▼.  Packet  Oo^  21  Wall.  3Sd,  396,  decided  at  the  eaaie  term 
aad  only  about  two  months  before  Th§  Lottawatma  by  a  uaaaimoas  coort 
iadudiag  Mr.  Jmtiee  Bndley  lumself,  in  which  it  waa  held  that  where  there 
waa  ocnaarreat  juriadietion  in  iht  courts  of  commoa  law  aad  the  courts  of 
admiraUy  each  ooart  waa  at  liberty  to  adopt  its  own  rulea  of  deoiaion.  More- 
over,  the  principal  question  at  isaue  in  The  Lottawatma  waa  whether  the  case 
of  The  Oemeral  Bmiih,  4  Wheat.  438»  should  be  OTcrniled,  ia  which  it  had  been 
held  thaty.  in  the  abaonee-  of  atate  legialation  impoaing  the  lien,  a  ship  waa 
not  aubjeet  to  a  libel  ta  ran  ia  the  admiralty  for  repaira  furnished  ia  her  home 
port.  The  general  escpreaatona  referred  to  relate  to  that  state  of  the  law  — 
the  ahsenee  of  State  legislation,  as  well  aa  of  legialation  by  Congreaa  —  and 
upon  thiathe  dedaion  ia  The  Geaarai  Smith  waa  upheld  (p.  578) .  But  in  pro* 
ceeding  to  diacuaa  the  euhoxdinate  queatioa  whether  there  waa  a  lien  under 
the  state  statste,  it  was  held  (p,  5S0) :  ''It  seema  to  be  settled  in  our 
jurispmdenoe  that  so  long  aa  Congress  does  not  interpose  to  regulate  the 
subject,  the  rights  of  DMterialmaa  fumiahmg  necessaries  to  a  veaael  ia  her 
home  port. may  be  regulated  in  eaeh  State  by  State  legislation/'  And  again 
(p.  5S1) :  "  WhatCFfr  may  have  been  the  origin  of  the  practice,  and  whether 
or  not  It  waa  baaed  on  the  soundest  prineiplea^  it  became  firmly  settled,  and 
it  ia  now  too  lata  to  qaeataon  ita  validity.  *  *  *  It  would  undoubtedly  be 
far  more  aatisfaotory  to  have  a  uniform  law  regulating  such  liens,  but  until 
smoh,  a  law  be  adopted  (suppoaing  Gongresa  to  have  the  power)  the  authority 
of  the  Statea  to  legislate  on  the  subject  seems  to  be  conceded  by  the  imiform 
cottxse  of  daeisi<ma." 

Again^  in  W&rkmmn  v.  New  York  City,  179  U.  S.  552,  whieh,  like  The  Lotto- 
loooaa,  waa  a  proceeding  in  admiralty,  the  court,  in  quoting  the  deelaratioaa 
contained  in  that  case  reapeeting  the  general  operatioa  of  the  maritime  law 
throughout  the  navigable  waters  of  the  United  States,  was  dealing  only  with 
ita  application  in  the  courts  of  admiralty.  This  is  plain  from  what  was 
said  as  a  preface  to  the  discussion  (p.  557):  '*In  examining  the  first 
question,  that  ia,  wbather  the  local  law  of  New  York  muat  prevail,  though 
in  confitet  with  the  maritime  law,  it  muat  be  borne  ia  mind  that  the  issue  is 
not  —  aa  waa  the  case  ia  Detrwt  v.  Osborne  (1800),  135  U.  S.  402  ~  whether 
the  local  law  governs  as  to  a  controversy  arising  in  the  courts  of  common 
law  or  of  equity  of  the  United  States,  but  does  the  local  law,  if  ia  conflict  with 
the  maritime  law,  control  a  court  of  admiralty  of  the  United  Statea  in  the 
administration  of  maritime  rights  and  dutiea,  although  judicial  power  with 
rcepect  to  such  subjeeta  has  been  expreasly  conferred  by  the  Constitution 
(Art.  Ill,  see.  2)  upon  the  courts  of  the  United  States." 

In  the  argwuant  of  the  present  case  and  companion  casee,  emphaais  was 
laid  u^n  the  importance  of  uniformity  in  applying  and  enforcing,  the  rules 
of  adnmrnUy  and  maritime  law,  bacauae  of  their  effect  upon  interstate  and 
foreign  commerce.    This,  in  my  judgment,  is  a  matter  to  be  determined  by 
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CongresB.  Cancurrent  jurisdietion  and  optional  remedies  in  courts  gOTemed 
by  different  syBtems  of  law  were  familiar  to  the  framera  of  the  Constitution, 
as  they  were  to  English-speaking  peoples  generally.  The  judicial  clause  itself 
plainly  contemplated  a  jurisdiction  concurrent  with  that  of  the  State  courts 
in  other  controversies.  In  such  a  case,  the  option  of  choosing  the  jurisdiction 
is  given  primarily  for  the  benefit  of  suitors,  not  of  defendants.  For  extending 
it  to  defendants,  removal  proceedings  are  the  appropriate  means. 

Certainly  there  is  no  greater  need  for  uniformity  of  adjudication  in  cases 
such  as  the  present  than  in  cases  arising  on  land  and  affecting  the  liability 
of  interstate  carriers  to  their  employees.  And,  although  the  Constitution 
contains  an  express  grant  to  Congress  of  the  power  to  regulate  interstate  and 
foreign  commerce,  nevertheless,  until  Congress  had  acted,  the  responsibility 
of  interstate  carriers  to  their  employees  for  injuries  arising  in  interstate 
commerce  was  controlled  by  the  laws  of  the  States.  This  was  because  the 
subject  was  within  the  police  power,  and  the  divergent  exercise  of  that  power 
by  the  States  did  not  regulate,  but  only  incidentally  affected,  commerce  among 
the  States.  Sherlock  v.  AlUng,  93  U.  S.  99,  103;  Second  Employcf^  lAahiUty 
Cases,  223  U.  S.  1,  54.  It  required  an  act  of  Congress  (Act  of  April  22,  1906; 
35  Stat.  65,  c.  149)  to  impose  a  uniform  measure  of  responsibility  upon  the 
carriers  in  such  cases.  So,  it  required  an  act  of  Congress  (the  so-called  Car- 
mack  Amendment  to  the  Hepburn  Act  of  June  29,  1906;  94  Stat.  594,  595, 
c.  3591)  to  impose  a  uniform  rule  of  liability  upon  rail  carriers  for  losses 
of  merchandise  carried  in  interstate  commerce.  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  491,  504.  In  a  great  number  and  variety  of  cases  State  laws 
and  policies  incidentally  affecting  interstate  carriers  in  their  commercial 
operations  have  been  sustained  by  this  court,  in  the  absence  of  conflicting  legis- 
lation by  Congress.  Among  them  are:  Laws  requiring  locomotive  engineers 
to  be  examined  and  licensed  by  the  State  authorities,  Smith  v.  Alabama, 
124  U.  S.  465,  482;  requiring  such  engineers  to  be  examined  for  defective 
eyesight,  Nashville  dc.  Raihoay  v.  Alabama,  12S  U.  S.  96,  100;  requiring 
telegraph  companies  to  receive  dispatches  and  transmit  and  deliver  them 
diligently.  Western  Union  Tel,  Co.  v.  James,  162  U.  S.  650;  forbidding  the 
running  of  freight  trains  on  Sunday,  Bennington  v.  Cheorgia,  163  U.  S.  299, 
304,  308,  etc. ;  regulating  the  heating  of  passenger  cars,  New  York,  etc.,  R,  R. 
Co.  V.  New  York,  165  U.  S.  628;  prohibiting  a  railroad  company  from  obtaining 
by  contract  an  exemption  from  the  liability  which  would  have  existed  had 
no  contract  been  made,  Chicago,  Milwaukee  do.  Ry.  Co,  v.  Solan,  169  U.  S. 
133,  136,  137;  a  like  result  arising  from  rules  of  law  enforced  in  the  State 
courts  in  the  absence  of  statute,  Pennsylvania  R.  R.  Co,  v.  Hughes,  191  U.  S. 
477,  488,  491;  statutes  prohibiting  the  transportation  of  diseased  cattle  in 
interstate  commerce,  Missouri,  Kansas  d  Tewas  Ry.  v.  Haher,  169  U.  S.  613, 
630,  635;  Reid  v.  Colorado,  187  U.  S.  137,  147,  151;  statutes  requiring  the 
prompt  settl^nent  of  claims  for  loss  or  damage  to  freight,  applied  incident- 
ally to  interstate  commerce,  Atlantic  Coast  Line  R,  R.  v.  Massursky,  216  U.  S. 
122,  even  since  the  passage  of  the  Carmack  Amendment,  Missouri,  Kansas  d 
Tewas  Ry.  Co.  v.  Harris,  234  U.  S.  412,  417,  420;  statutes  regulating  the 
character  of  headlights  used  on  locomotives  employed  in  interstate  commerce, 
Atlantic  Coast  Line  v.  Georgia,  234  U.  S.  280;  VandaUa  R,  R.  v.  PuHic 
Service  Comm.,  242  U.  S.  255.    All  these  cases  affected  the  responsibility  of 
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Interstate  carriers.  Until  now.  Congress  has  passed  no  act  concerning  their 
responsibility  for  personal  injuries  sustained  by  passengers  or  strangers,  or  for 
deaths  resulting  from  such  injuries,  so  that  these  matters  still  remain  subject 
to  the  regulation  of  the  several  States.  We  have  held  recently  that  even 
the  anti-pass  provision  of  the  Hepburn  Act  (94  Stat.  0M,  665,  ch.  3681,  |  1) 
does  not  deprive  a  party  who  accepts  gratuitous  carriage  in  interstate  com- 
merce with  the  consent  of  the  carrier,  in  actual  but  unintentional  violation 
of  the  prohibition  of  the  Act,  of  the  benefit  and  protection  of  the  law  of  the 
State  imposing  upon  the  carrier  a  duty  to  care  for  his  safety;  8(mthem 
Pacific  Co.  T.  Bchvifler,  227  U.  S.  601,  612. 

In  the  very  realm  of  navigation,  the  authority  of  the  States  to  establish 
regulations  effective  within  their  own  borders,  in  the  absence  of  exclusive 
legislation  by  Congress,  has  been  recognized  from  the  banning  of  our  gov- 
ernment under  the  Constitution.  As  to  pilotage  regulations,  it  was  recognised 
by  the  First  Congress  (Act  of  August  7,  1789,  c.  9,  |  4,  1  Stat  66,  64;  R.  S. 
S  4236),  and  this  court,  in  many  decisions,  has  sustained  local  regulations  of 
that  character.  Gooley  v.  Board  of  WardcM,  12  How.  299,  320;  Bteamship 
Co.  V.  Joliffe,  2  WaU.  460,  469;  Ew  parte  McNiH,  13  Wall.  236,  241;  WiUon 
V.  McNamee,  102  U.  S.  672;  OUen  v.  Bmith,  196  U.  S.  332,  341;  Anderton  v. 
Pacific  Coast  8.  8.  Co.,  226  U.  S.  187,  196. 

It  is  settled  that  a  State,  in  the  absence  of  conflicting  legislation  by  Con- 
gress, may  construct  dams  and  bridges  across  navigable  streams  within  its 
limits,  notwithstanding  an  interference  with  accustomed  navigation  may 
result.  WiUon  v.  Black  Bird  Creek  Marsh  Co.,  2  Pet.  245,  262;  Oilman  v. 
Philadelphia,  3  Wall.  713;  Povnd  v.  Turck,  96  U.  S.  469;  Bscanaha  Co,  v. 
Chicago,  107  U.  S.  678,  683;  Cardwell  v.  Amcrioan  Bridge  Co.,  113  U.  S. 
206,  208;  Hamilton  v.  Vickshurg  do.  Railroad,  119  U.  S.  280;  Willamette 
Iron  Bridge  Co.  v.  Hatch,  126  U.  S.  1,  8;  Lake  Shore  d  Michigan  Railway  v. 
Ohio,  165  U.  S.  365;  Manigaidt  v.  Springs,  199  U.  S.  473,  478. 

So,  as  to  harbor  improvements,  County  of  MohUe  v.  Kimhatt,  102  U.  S. 
691,  697;  improvements  and  obstructions  to  navigation,  Huse  v.  Olover,  119 
U.  S.  543,  548;  Leovy  V.  United  States,  177  U.  S.  621,  026;  Cwnmings  v. 
Chicago,  188  U.  S.  410,  427;  inspection  and  quarantine  laws,  Oibhons  v. 
Ogden,  9  Wheat.  1,  203;  wharfage  charges,  Packet  Co.  v.  Keokuk,  96  U.  S. 
80;  Packet  Co.  v.  Catlettehurg,  105  U.  S.  669,  663;  Transportation  Co.  v. 
Parkershurg,  107  U.  S.  691,  702;  Ouachita  Packet  Co.  v.  Aihen,  121  U.  S. 
444,  447 ;  tolls  for  the  use  of  an  improved  waterway,  Sands  v.  Manistee  River 
Imp.  Co.,  123  U.  S.  288,  296. 

So,  of  provisions  fixing  the  toUs  for  transportation  upon  an  interstate  ferry. 
Port  Richmond  Ferry  v.  Hudson  County,  234  U.  S.  317,  331 ;  or  upon  vessels 
plying  between  two  ports  located  within  the  same  State,  WilnUngton  Transp. 
Co.  Y.  California  Railroad  Conymission,  236  U.  S.  161,  166. 

In  each  of  these  cases,  except  the  last,  which  related  to  intrastate  transport, 
the  State  regulation  had  an  incidental  effect  upon  the  very  conduct  of  navi- 
gation in  interstate  or  foreign  commerce.  If  in  such  cases  the  States  possess 
the  power  of  regulation  in  the  absence  of  inconsistent  action  by  Congress, 
much  more  clearly  do  they  possess  that  power  where  Congress  is  silent,  with 
respect  to  a  liability  which  arises  but  casually,  through  the  accidental  injury 
or  death  of  an  employee  engaged  in  a  maritime  occupation. 
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Indeed,  witk  reapect  to  injuiies  that  reauk  in  deftth,  it  aliaady  is  settlad 
that  although  the  general  maritime  law,  like  the  oommon  law,  .afforded  no. 
clTil  remedy  for  dfiatk  by  wrongful  act  {The  Marrishurg,  119  U.  S.  199;  The 
Alaska^  130  U.  S.  201,  209 ) ,  yet  a  right  of  action  created  hf  statute  is  enforce- 
able in  a  State  oourt  although  the  tort  wasconuniited  upenjuiTigable  water* 
{Qteafiihoat  Company  v.  CJiase,  16  WalL  522,  .533;  Sherlock  t.  ABimg^  93  U.  S. 
99,  104),  and  the  liahiJity  arising  out  of  a  State' statute  in  such  arcaae  will 
be  reeogsized  and  enforced  in  the  adnuraUy  {The.SamUUm,  207  XL  S.  398), 
although  not  by  proceeding  in  rem  unless  the  statute  expressly  creates  a 
lien  {The  Corsair,  145  U.  S.  335,  347). 

In  Sherlock  v.  Ajlling,  supre^  which  was  an  action  in  a.Stata  court  and 
based  upon  a  State  statute  to  recover  damages  for  a  death. by  wrongful  act 
occurring  in  interstate  navigation,  it  was  contended  that  the  statute  could 
not  be  Implied  to  cases  where  the  injury  was  caused  .by  a  marine  tcurt,  without 
interfering  with  the  exclusive  regulation  of  commerce  vested  in  Congress. 
The  court,  after  declaring  that  any  r^[ulation  by  Oongri^as,  or  the  liability 
foT  its  infringement^  would  be  exclusive  of  State  authority^  proceeded  to  say^ 
by  Mr.  Justice  Field  (93  U.  a  104) :  "  But  with  reference  to  a  great  variety 
of  matters  touching  the  rights  and  liabilities  of  persons  engaged  in  commerce, 
either  as  owners  or  navigators  of  vessela,  the  laws  of  Congress  are  silent,  and 
the  laws  of  the  State  govern.  The  rules  for  the  acquisition  of  property 
by  persons  engaged. in  navigation,  and  for  its  transfer  and  descent  are  with 
some  exceptions,  those  prescribed  by  the  State  to  which  the  vessels  belong; 
and  it  may  be  said,  generally,  that  the  legislation  of  a  State,  not  directed 
against  commerce  or  any  of  its  regulations,  but  relating  to  the  rights,  dutiea^ 
and  liabilities  of  citisens,  and  only  indirectly  and  remotely  alFecting  the 
operations. .of  conunerce,  is  of  obligatory  force  upon  citizena  within  its  terri* 
torial  jurisdiction,  whether  on  land  or  watery  or  engaged  in.  comBierce>  foreign 
or  interstate,  or  in  any  other  pursuit.  In  oar  judgment,  the  statute  of  Indiana 
falls  under  this  class.  Until  Congress,  therefore,  makes  some  regulation 
touching  the  liability  of  parties  for  marine  torts  resulting  in  the  death-  of  the 
persons  injured,  we  are  of  opinion  that  the  statute  of  Indiana  appliee,"  etc. 

I  deem  The  EamiUou^  supra^  to  be  a  controlling  authority  upon  the  quaetion 
now  presented.  It  was  there  held,  not  only  that  the  constitutional  grant  of 
admiralty  jurisdiction,  followed  and  construed  by  the  Judiciary  Act  of  1789, 
leaves  open  the  common  law  jurisdiction  of  the  State  courts  over  torts  com- 
mitted at  sea,  but  also  that  it  leaves  the  States  at  liberty-  to  chaange  the  law 
respecting  such  torts  by  legislation,  as  by  a  statute  creating  a  Uability  for 
death  by  wrongful  ax;t,  which  was  the  particular  legislation  there  in  question. 

To  what  extent  uniformity  of  decision  should  result  from  the  grant  <^ 
jiurisdiotion  to  the  courts  of  the  United  States  concurrent  with  that  of  the 
state  courts,  is  a  subject  that  repeatedly  has  been  under  cooaideratsen.in 
this  court,  but  it  never  has  been  held  that  the  jurisdiotkifial  grant  required 
state  courts  to  conform  their  decisions  to  those  of  the  United  States  courts^ 
The  doctrine  dearly  deducible  from  the  cases  is  that  in  matters  of  oommar* 
cial  law  and  general  juri^rudenoe,  not  subject,  to  the  authority  ol  Googreas 
or  where  Congress  has  not  exereised  its  authority,  and  in  the  ahseace  of 
state  legislation^  the  federal  courts  will  exercise  an  independent 'judgment  and 
reach  a  conclusion  upon  considerations  of  right  and  justice  generally  apfdi- 
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tthl^y  the  lederal  jurii»dict«cn  haring  been  establMed  for  the  very  purpose 
of  awfdn^tiie  influence  of*  local  opinien ;  but  thftt  where  tbe  State  has  legis- 
lated, its  -will  tbvs  deriared  is  Grinding,  even  upon  the  federal  coarts,  if  It 
'kenot  inconsisteiit^'witfa  the  expressed  will  of  Congress  respecting  a  mAtter 
ihat  is  within  its  conatttntional  power.  'Hie  doctrine  concedes  as  much 
independence  to'  the  courts  of  the  States  as  it  reserves  for  the  courts  of  the 
Union.  Bterpets  T.'SHigmmn,  IW  U.  S.  20,  98,  84;  Most  Alabama  Ry.  y/Doe, 
114  U.  S.  340y  853;  Gibson  r.  Lyon,  115  U.  S.  489,  448;  Anderson  v.  Santa 
Anna,  116' U.  8.  856,  862;  B.  d  O.  «.  R.  v.  Bough,  149  U.  S.  868,  372;  FoUom 
T.  Ninety-fiw,  159  U.  S.  611,  625;  Staniy  County  v.  Voter,  190  U.  S.  437,  444; 
Jri<*n  T.  Fairmont  Coal  Co.,  215  U.  S.  «49,  867,  860. 

In  B.  d  O.  R.  R,  T.  Baugh,  supra,  the  court  had  under  review  the  judgment 
of  a  circuit  court  of  the  United  States  in  an  action  by  a  locomotive  fireman 
injured  through  negligence  ^of  the  engineer.  The  cause  of  action  arose  in  the 
'State  of  Ohio,  and  the  question  presented  was  whether  the  engineer  and  fire- 
man were  fellow-servants.  Under  the  decisions  of  the  Ohio  courts  they  were, 
but  this  court  held  that,  as  there  was  no  state  statute,  the  question  should 
not  be  treated  as  a  question  of  local  law,  to  be  settled  by  an  examination 
merely  of  the  decisions  of  the  state  court  of  last  resort,  but  should  be  deter- 
mined upon  general  principles;  the  oourts  of  the  United  States  being  under  an 
obligation  to  exercise  an  independent  judgment.  The  court,  by  Mr.  Justice 
Brewer,  said  (149  U.  S.  378) :  "  There  is  no  question  as  to  the  power  of  the 
States  to  legislate  and  change  the  rules  of  the  common  law  in  this  respect  as 
in  others;  but  in  the  absence  of  such  legislation  the  question  is  one  determin- 
able only  by  the  general  principles  of  that  law.  Further  than  that,  it  is  a 
question  in  which  the  nation  as  a  whole  is  interested.  It  enters  into  the 
commerce  of  the  country.  Commerce  between  the  States  is  a  matter  of 
national  regulation,  and  to  establish  it  as  such  was  one  of  the  principal  causes 
vhich  led  to  the  adoption  of  our  Constitution.'' 

In  other  words,  the  general  effect  of  the  question  upon  interstate  commerce 
rendered  it  one  of  the  class  that  called  for  the  application  of  general 
principles;  nevertheless,  state  legislation  would  be  controlling  —  in  the 
absence  of  valid  legislation  by  Congress,  of  course. 

In  Chicago,  ifilwaukee,  etc.,  Rg.  Co.  v.  Solan,  supra,  the  doctrine  was  con- 
cisely stated  by  Mr.  Justice  Gray,  speaking  for  the  court,  as  follows  (169 
U.  S.  136) :  "The  question  of  the  right  of  a  railroad  corporation  to  con- 
tract for  exemption  from  liability  for  its  own  negligence  is,  indeed,  like  other 
questions  affecting  its  liability  as  a  common  carrier  of  goods  or  passengers, 
one  of  those  questions  not  of  merely  local  law,  but  of  commercial  law  or 
general  jurisprudence,  upon  which  this  court,  in  the  absence  of  express  statute 
r^ulating  the  subject,  will  exercise  its  own  judgment,  uncontrolled  by  the 
decisions  of  the  courts  of  the  State  in  which  the  cause  of  action  arises.  But 
the  law  to  be  applied  is  none  the  less  the  law  of  the  State;  and  may  be 
changed  by  its  legislature,  except  so  far  as  restrained  by  the  constitution  of 
the  State  or  by  the  constitution  or  laws  of  the  United  States." 

I  freely  concede  the  authority  of  Congress  to  modify  the  rules  of  maritime 
law  80  far  as  they  are  administered  in  the  federal  courts,  and  to  make  them 
binding  upon  the  courts  of  the  States  so  far  as  they  affect  inter-state  or 
international   relations,  or   regulate  '' commerce  with   foreign  nations,  and 
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among  the  several  States,  and  with  the  Indian  tribes."  What  I  contend  is 
that  the  Constitution  does  not,  propria  vigore,  impose  the  maritime  law 
upon  the  States  except  to  the  extent  that  the  admiralty  jurisdiction  was 
exclusive  of  the  courts  of  common  law  before  the  Constitution;  that  is  to  say, 
in  the  prize  jurisdiction,  and  the  peculiar  maritime  process  in  rem;  and  that 
as  to  civil  actions  in  personam  having  a  maritime  origin,  the  courts  of  the 
States  are  left  free,  except  as  Congress  by  legislation  passed  within  its 
legitimate  sphere  of  action  may  control  them;  and  that  Congress  so  far  from 
enacting  l^islation  of  this  character,  has  from  the  beginning  left  the  State 
courts  at  liberty  to  apply  their  own  systems  of  law  in  those  cases  where 
prior  to  the  Constitution  they  had  concurrent  jurisdiction  with  the 
admiralty,  for  the  saving  clause  in  the  Judiciary  Act  necessarily  has  this 
effect. 

Surely  it  cannot  be  that  the  mere  grant  of  judicial  power  in  admiralty 
cases,  with  whatever  general  authority  over  the  subject  matter  can  be  raised 
by  implicati4>n,  can,  in  the  absence  of  legislation,  have  a  greater  effect  in 
limiting  the  l^islative  powers  of  the  States  than  that  which  resulted  from 
the  express  grant  to  Congress  of  an  authority  to  regulate  interstate  com- 
merce,—  the  limited  effect  of  which,  in  the  absence  of  legislation  by  Congress, 
we  already  have  seen.  The  prevailing  opinion  properly  holds  that,  under 
the  circiunstances  of  the  case  at  bar,  although  plaintiff  in  error  was  engaged 
in  interstate  commerce,  and  the  deceased  met  his  death  while  employed  in 
such  commerce,  the  provisions  of  the  Federal  Employers'  Liability  Act 
(April  22,  1908,  35  Stat.  65,  c.  149)  do  not  apply,  because  they  cover  only 
railroad  operations  and  work  connected  therewith,  whereas  the  deceased  was 
employed  upon  an  ocean-going  ship.  In  effect  it  holds  also  that  in  the 
absence  of  applicable  legislation  by  Congress  the  express  grant  of  authority 
to  regulate  such  commerce,  as  contained  in  the  Constitution,  does  not 
exclude  the  operation  of  the  State  law.  It  seems  to  me  a  curious  incon- 
sistency to  hold,  at  the  same  time,  that  the  rules  of  the  maritime  law  exclude 
the  operation  of  a  State  statute  without  action  by  Congress,  although  the  Con- 
stitution contains  no  express  grant  of  authority  to  establish  rules  of  mari- 
time law,  and  the  authority  must  be  implied  from  the  mere  constitutional 
grant  of  judicial  power  over  the  subject  matter;  and  most  remarkable  that 
this  result  is  reached  in  the  face  of  the  fact  that  the  judicial  power  in  cases 
of  admiralty  jurisdiction  has  been  put  into  effect  by  Congress  subject  to  an 
express  reservation  of  the  previous  concurrent  jurisdiction  of  the  courts  of 
law  over  actions  of  this  character.  This,  besides  ignoring  the  reservation, 
gives  a  greater  potency  to  an  implied  power  than  to  a  power  expressly 
conferred. 

The  effect  of  the  present  decision  cannot  logically  be  confined  to  cases  that 
arise  in  interstate  or  foreign  commerce.  It  seems  to  be  thought  that  the 
admiralty  jurisdiction  of  the  United  States  has  limits  coextensive  with  the 
authority  of  Congress  to  regulate  commerce.  But  this  is  not  trusL  The 
civil  jurisdiction  in  admiralty  in  cases  ex  oontract%i  is  dependent  upon  the 
subject  matter;  in  cases  ex  delicio  it  is  dependent  upon  locality.  In  cases 
of  the  latter  class,  if  the  cause  of  action  arise  upon  navigable  waters  of 
the  United  States,  even  though  it  be  upon  a  vessel  engaged  in  commerce 
wholly  intrastate,  or  upon  one  not  engaged  in  commerce  at  all,  or  (probably) 
not  upon  any  vessel,  the  maritime  courts  have  jurisdiction.    Propeller  Oen^ 
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9€€  Chief  V.  FiUhugh,  12  How.  443,  452;  The  Propeller  Commerce,  1  Black 
574,  578,  579;  The  Belfaet,  7  Wall.  624,  636,  638,  640;  Em  parte  Boyer,  109 
U.  S.  629,  632;  In  Re  Qatrnett,  141  U.  S.  1,  15,  17.  It  results  that  if  the 
constitutional  grant  of  judicial  power  to  the  United  States  in  cases  of 
admiralty  and  maritime  jurisdiction  is  held  by  inference  to  make  the  rules 
of  decision  that  prevail  in  the  courts  of  admiralty  binding  proprio  vigore 
upon  State  courts  exercising  a  concurrent  jurisdiction  in  cases  of  mari- 
time origin,  the  effect  will  be  to  deprive  the  several  States  of  their  police 
power  over  navigable  waters  lying  wholly  within  their  respective  limits,  and 
of  their  authority  to  regulate  their  intrastate  conunerce  so  far  as  it  is  carried 
upon  navigable  waters. 

The  following  additional  consideration  is  entitled  to  great  weight:  The 
Bame  Judiciajy  Act  which  in  its  9th  section  conferred  upon  the  district 
courts  of  the  United  States  original  cognizance  of  civil  causes  of  admiralty 
and  maritime  jurisdiction,  saving  to  suitors  in  all  cases  the  right  of  a  com- 
mon-law remedy  where  the  common  law  is  competent  to  give  it,  in  its  25th 
section  allowed  a  writ  of  error  from  this  court  to  review  the  final  judg- 
ment or  decree  of  a  State  court  of  last  resort  resulting  from  a  decision  over- 
ruling any  special  claim  of  right,  privilege,  or  exemption  based  upon  the 
construction  of  any  clause  of  the  Constitution  or  statutes  of  the  United 
States.  By  later  legislation  the  review  was  broadened  (Act  of  February  5, 
1867,  c  28,  I  2,  14  SUt.,  385,  386;  {  709,  Rev.  Stat.;  i  237,  Jud.  Code),  and 
by  recent  legislation  the  writ  of  certiorari  has  been  substituted  for  the 
writ  of  error  in  many  cases  (Act  of  September  6,  1916,  c.  448,  39  Stat. 
726).  But,  at  all  times,  the  right  to  review  in  this  court  the  decisions  of 
the  State  courts  upon  questions  of  federal  law  has  existed,  so  that  if  by 
the  true  construction  of  Art.  Ill,  sec.  2,  of  the  Constitution,  or  of  {  9  of 
the  Judiciary  Act  of  1789,  it  had  been  the  right  of  parties  suing  or  sued 
in  State  courts  upon  causes  of  action  of  a  maritime  nature  to  insist  that 
their  cases  should  be  determined  according  to  the  rules  of  decision  found 
in  the  law  maritime,  this  right  or  innnunity  might  have  been  asserted  as 
a  federal  right,  and  its  denial  made  the  ground  of  a  review  of  the  resulting 
judgment,  under  a  writ  of  error  (or,  now,  a  writ  of  certiorari,)  from  this 
court  to  the  State  court  of  last  resort.  Yet,  until  the  present  case,  and  others 
submitted  at  the  same  time,  the  reported  decisions  of  this  court  show  not 
a  trace  of  any  such  question  raised.  I  ce^  conceive  of  no  stronger  evidence 
to  prove  that  from  the  foundation  of  the  government  until  the  present 
time  it  has  been  the  opinion  of  the  Bar  and  of  the  Judiciary,  in  the  State 
courts  as  well  as  in  the  courts  of  the  United  States,  that  it  was  not  the 
right  of  parties  suing  or  sued  in  State  courts  of  law  or  equity  upon 
causes  of  action  arising  out  of  maritime  affairs,  to  have  them  decided 
according  to  the  principles  that  would  have  controlled  the  decision  had 
the  suits  been  brought  in  the  admiralty  courts. 

There  is  no  doubt  that,  throughout  the  entire  life  of  the  nation  under 
the  Constitution,  State  courts  not  only  have  exercised  concurrent  jurisdiction 
with  the  courts  of  admiralty  in  actions  ea  contractu  arising  out  of  maritime 
transactions,  and  in  actions  ea  delicto  arising  upon  the  navigable  waters,  but 
that  in  exeit^ising  such  jurisdiction  they  have,  without  challenge  until  now, 
adopted  as  rules  of  decision  their  local  laws  and  statutes,  recognizing  no 
obligation  of  a  federal  nature  to  apply  the  law  maritime.    State  courts  of 
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hestnresort,  in  sereralreemt  cases, 'faflyeluAl  ocession  to  consider  the  precise 
contenlion  now^fnode  byi^aiAtifr  in  error,  snd  upon  fiHl  consideration  hove 
rejeeted  ft.  lAndMtrmn  t.  Mttiwol  B,  S,  Cb.,  192  Minn.  ^W;  IW  N.  W.Rep. 
'^9;  Vorfh  Faoifte  jfif.  S,  Co,  r.  fndmBtrial  'AccidetH  GommttMum  [Cal.],  193 
Fbc.  Rep.  199;  'Kennti  son  v.  Th9m€$'T9ttbf9at'Vo.,'^W  €onn.  '887/573.  See 
also  Mtttttr  •/  Walker  v.CTy*  8.  S.  Co,,  «15  N. 'Y.  589/531;  Mntter  of 
Jmsen  w.  Bovthem  Patific  Co.,  215  N.  T.  614  ft&is  ease).  I  ^^hare  found 
no  ease  to  the  contrary  except  a  decision  by  the  United  -  States  Distrrct'  Coort 
for  the  Northern  I>istriet  of  Ohio  m  Schweiey.  Zenith  B,  AT.  Co./216  Fed. 
Kep.  569,  noif  tnider  consideration  by  ihis  eonrt.  The  reasoning  is  nn satis- 
factory, and  it  was  repudiated  in  Keithley  v.  North  Pacific  8,  8,'Oo.,  ^2  Fed. 
Hep.  255,  259. 

I  may  remark,  in  closing,  that  there  is  no  corfflict  between  the  Xew  York 
Workmen's  Compensation  Act  and  the  acts  6f  Congress  *  for  Knifting  tiie 
HabiHty  of  shipowners  (Rer.  Stat.  f|  4283-5;  Act  of  Jnne  26,  1894,  c.  121, 
f  18;  23  Btat.  93,  57).  ^o  long  as  ^e  aggregate  liabflities  of  the  owner, 
indudittg  that  under  the  New  York  law,  do  not  amount  to  as  much  as  the 
interest  of  the  owner  in  the  yessel  aiid  freight  pending,  tlie  act  of  Congress 
does  not  come  into  play.  Where  It  does  apply,  ft  reduces  all  liabilities 
proportionally,  under  whaterer  law  arising;  the  liability  under  the  New 
York  law  along  with  the  others.  Butler  t.  Boston  Bfeamshvp  Co.,  130  U.  S. 
527,  562,  668;  The  BamUton,  207  U.  S.  898,  496;  Richardeon  v.  Harmon, 
222  U.  S.  96,  194,  105. 

Mr.  Justice  Brakveib  and  Mr.  Justice  Clabkb  concur  in  the  dissent,  both 
upon  the  grounds  stated  by  Mr.  Justice  Holmes  and  upon  those  stated  by 
Mr.  Justice  PiTifinr. 


TlMmgh  the  United  States  SupTcise  Court  briefly  dismissed 
the  Walker  case  upon  authority  of  its  decision  in  the  Jensen  casfe, 
the  decision  is  of  interest  for  publication  of  the  facts  relative  to 
the  aceideat  as  found  by  the  New  York  State  Industrial 
Commission. 

Clybe  Stbamship  Co.  t.  Walker,  244  U.  S.  266,  May  21,  1917. 

Mr.  Justice  McBkynolds  delivered  the  opinion  of  the  court: 

Purporting  to  proceed  under  the  Workmen's  Compensation  Law  of  New 
York  (Consol.  Laws,  chap.  67),  the  State  Commission  on  September  3,  19 14, 
made  an  award  to  defendant  in  error,  Walker. 

It  found: 

'*'  1 .  William  Alfred  Walker,  a  claimant,  is  a  longshoreman,  residing  at 
151  West  133d  street,  New  York  city.  Prior  to  July  1,  1914,  he  was  employed 
in  the  city  of  New  York  by  the  Clyde  Steamship  Company  for  longshore  work. 
He  was  injured  on  July  1,  I9I4,  while  in  the  employ  of  the  Clyde  Steamship 
Company  as  a  longshoreman. 

**  2.  Ilie  Clyde  Steamship  Company  is  a  corporation  organized  and  existing 
under  the  laws  of  Maine,  where  it  has  its  principal  office.  It  also  has  an 
office  at  Pier  36,  North  river. 
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"  3.  D«n^.  the  ^MolMJEgB  ol  the  Cherokee  aai  at  tht  tiaie  «f  the  aceidnift, 

the  claimant  wae  on  board  the  eteamahip  Cherokee,  owned  and  operated  by 
the  Clyde  Steamahip  Company.  During  the  year  prior  to  the  accident, 
Walker  had  \mm  empleyed  iima  tiae  to  time  by  the  Clyde  Steaoiahip  Com- 
paay  aad  eoaM  haire  beev  nampan\  te  work  upoa  the  pier.  The  Cherokee 
was,  at  the  time  of  the  accident,  moored  to  and  alongaide  Pier  37,  North 
river.  New  York  city,  lying  in  navigable  waters  of  the  Hudson  river.  Said 
pier  ia  leased  by*  Clyde  Steamahip  Company  from  the  city  of  New  York. 

"  4.  While  claimant  was  hooking  the  rope  of  a  derrick  into  a  load  ol 
lumber,  in  the  between  decks  ol  said  vessel/  for  the  purpoae  of  unloading  it 
from  that  vessel,  his  hand  was  jammed  against  the  lumber,  resulting  in 
laceration  of  the  second  finger  of  the  left  hand.  Claimuit  was  disabled  by 
reason  ol  the  injury  from  July  1,  1914,  to  July  22,  1914»  returning  t» 
work  upon  the  latter  date* 

''  5.  The  business  of  the  Clyde  Steamship  Company  in  this  State  consists 
solely  of  carrying  passengers  and  merchandise  to  New  York  from  other  States, 
and  carrying  paasengers  and  merehandise  from  New  York  to  other  States. 
All  caf9>  on  board  the  Gherokee,  indudiag  the  lumber  aforesaid  had  been 
taken  on  board  in  the  State  of  North  Carolina,  and  carried  by  water  to  New 
York,  and  was  there  unloaded  from  the  steamship  Cherokee.  The  claimant  was 
engaged  solely  in  handling  said  lumber. 

"6.  The  injury  was  an  acexdeatal  injury  and  arose  out  of  and  in  the 
courae  of  the  empleyment  ol  claimant  by  the  Clyde  Steamship  Company.  The 
injury  did  not  result  solely  from  the  intoxication  of  the  injured  employee 
while  on  duty,  and  was  not  occasioned  by  the  wilful  intention  of  the  injured 
employee  to  bring  about  the  injury  or  death  of  himself  or  another; 

"  7.  The  average  weekly  wage  of  claimant  was  $17.30." 

Without  opinion  the  appellate  division  affirmed  the  award,  and  this  action 
was  approved  by  the  court  of  appeals.  215  N.  Y.  629,  109  N.  E.  604,  Ann. 
Cas.  1916B,  87. 

In  8<m4kem  P.  €fo.  v.  Jeaeea  juet  dedded  [244  U.  8.  206,  ante,  524,  37  Sup. 
Ct.  Rep.  524]^  we  considered  and  disposed  of  the  fundamental  question  here 
involved.  The  legislature  exceeded  its  authority  in  attempting  to  extend 
the  «taiute  to.  conditions  like  thase  which  the  record  discloses. 

The  judgment  of  the  court  below  must  be  reversed  and  the  cause  remanded 
for  further  proceedings  not  inconsisteiit  with  our  opiaten  ia  the  fonmer  case. 
Beversed. 

Ptjseeatiagj  Mr«  Justice  HoLKEa,  Mr.  Justice  Pitnebt,  Mr.  Justice 
BsAJf QEU,.  and.Mx^  Justice  ClJuucB. 

2.  Claims,  denied  tmder  the  decieiane.^— The  cbcLsionB  of  the 
United  States  JSupxeme  Comt  in  the  Jeneen  and  Walker  oases 
caused  the  State  Industrial  Cbrnmission  to  deny  awards  to  the 
d^endentfl  of  an  amplojee  fatally  hurt  while  winding  a  cable 
aboard  ship:  Cappadona  v.  Boulton  &  Co,,  BuL,  vol*  2,  p.  211^ 
June  19, 1917;  and  to  a  longshoreman  injtrred  while  working  in  a 
ship's,  hold:  Gizzone  v.  iV.  Y.  &  Phila.  Stevedoring  Co,,  Bui., 
vol.  2,  p.  223,  July  5,- 1517.    In  the  Cappadona  ruling  Commia- 

Digitized  by  VjOOQ IC 


350     CouBT  Decisioits  oir  Wobkmen's  Compensation  Law 

Bioner  Lyon  noticed  the  fact  that  the  employer  was  not  the  ship- 
owner but  a  contracting  stevedore. 

The  Commission  has  also  denied  awards  to  the  dependents  of 
two  Italian  laborers  swept  from  a  dredge  by  a  falling  timber  and 
drowned  in  the  Erie  canal  at  Herkimer:  De  Padova  and  Puli- 
dori  V.  Acme  Engineering  and  Constructing  Co.,  Bui.,  voL  3^ 
p.  169,  April  2,  1918. 

3.  Claim  determined  not  to  be  in  admiralty. — ^A  watchman  for 
a  warehousing  and  storage  company  fell  from  a  second  story 
window  of  his  employer's  building  while  closing  some  iron  shut- 
ters. The  insurance  carrier  argued  that  his  case  lay  in  admiralty. 
The  Attorney-General  answered  that  to  be  under  admiralty  the 
employee  ^^must  be  engaged  in  work  upon  the  vessel  upon  navi- 
gable waters."  The  Appellate  Division  and  the  Court  of  Appeals 
unanimously  aflSrmed  the  award  without  opinion :  Mack  v.  N.  F. 
Dock  Co.,  Death  Case  No.  24142,  July  16,  1917;  181  App.  Div. 
— ,  Dec.  28,  1917;  223  N.  Y.  Rep.,  May  14, 1918. 

4.  Attorney-General's  opinion. —  The  Attorney-General  of  Xew 
York  in  a  letter  of  August  23,  1917,  replying  to  inquiries  of  the 
State  Industrial  Commission,  holds  that  injuries  incurred  by 
longshoremen  upon  docks  and  by  dry  dock  employees  in  docks, 
ways  and  machine  shops  are  not  maritime  injuries  and  are  there- 
fore compensatable.  The  opinion  passes  upon  other  important 
questions  and  suggests  the  l^islative  remedy  that  Congress  has 
since  put  into  effect.    The  correspondence  is  as  follows: 

New  Yoke,  August  16,  1917. 

Hon.  Mbbton  E.  Iswis,  Aitomey-Oeneral,  Albany,  K.  Y.: 

Deab  Sib. —  Since  the  decision  of  the  United  States  Supreme  Court  in  the 
Jensen  and  Walker  cases,  various  puzzling  questions  are  continually  fronting 
this  Ck)mmiB8ion,  and  we  should  very  much  like  to  have  your  opinion  upon 
the  following: 

1.  Bo  these  decisions  cover  longshoremen  employed  by  steamship  companies 
in  loading  ships,  if  the  accident  to  the  injured  workman  occurs  on  the  dock? 

2.  Does  a  longshoreman  employed  by  a  stevedore  in  loading  a  vessel  stand 
in  any  different  relation  under  the  decisions  in  the  Jensen  and  Walker  cases. 
than  a  workman  injured  who  is  in  the  employ  of  the  steamship  company^ 
which  is  being  loaded  T 

(a)  If  injured  on  the  shipT 

(b)  If  injured  on  the  dock? 

Note. —  In  this  question  it  is  understood  that  the  stevedore  is  an  independ- 
ent contractor  who  takes  the  contract  to  load  or  unload  a  ship. 
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3.  Are  mechanics  employed  by  dry  dock  companies  in  repairing  TeeselB 
governed  by  the  Jetuen  and  Walker  caaesT 

(a)  Where  the  veaeel  is  in  dry  dock  proper? 

(b)  Where  the  Teeael  is  on  ways  being  drawn  out  of  the  water  by  marine 
railways? 

Vote, —  See  the  query  raised  by  the  U.  8.  Supreme  Court  in  the  matter  of 
Robert  W.  Parwms^  191  U.  &.  17. 

4.  It  being  understcxMl  that  most  dry  dock  companies  have  machine  shops, 
the  employees  in  which,  do  not  at  any  time  enter  upon  boats  for  work,  but 
who  make  the  parts  to  be  put  in  boats,  are  these  employees  of  dry  dock 
companies  covered  by  the  Jensen  and  WaUcer  cases,  so  as  not  to  fall  under 
the  Compensation  Law? 

5.  Is  there  any  distinction  to  be  drawn  between  domestic  ships  and  foreign 
ships,  so  far  as  the  doctrine  laid  down  in  the  Jensen  and  Walker  cases  is 
concerned? 

Note  the  following  cases  referred  to  by  Justice  McHeynolds,  in  his  opinion 
in  the  Jensen  case:  The  Lottawanna,  21  Wall,  558;  The  /.  E.  Rumhell,  148 
U.  S.  1;  Cooley  v.  Board  of  Wardens,  12  Howard,  299;  The  Hamilton^ 
207  U.  S.  398;  LaBourgoine,  210  U.  S.  95,  188. 

6.  In  many  cases  awards  were  made  by  the  Commission  to  longshoremen 
injured  on  ships  in  which  there  were  not  only  no  appeals  taken,  but  pay* 
ments  have  been  made  on  account  and  these  continued  up  to  the  decision 
in  the  Jensen  and  Walker  cases.  In  some  of  these  cases,  statutes  of  limita- 
tion may  have  run  if  actions  were  brought  in  admiralty  or  at  common  law 
and  in  some  of  them  by  lapse  of  time  it  has  become  impossible  for  the 
claimants  to  get  the  evidence  for  suits,  either  in  admiralty  or  at  common 
law.  Is  the  Commission  in  these  cases  under  any  necessity,  on  the  applica- 
tion of  the  insurance  carrier,  to  open  these  awards  and  deny  compensation? 

7.  The  State  fund  has  many  policies  of  insurance  covering  dry  docks  about 
the  harbor  of  New  York.  In  most  of  these  cases  the  ships  are  drawn  out 
of  the  water  by  marine  railways  and  repaired  while  on  the  railway.  If  in 
answer  to  the  preceding  questions,  you  decide  that  employees  on  these  ships 
so  repaired,  are  under  the  maritime  law,  following  the  Jensen  and  Walker 
cases  and  are  not  entitled  as  matter  of  right  to  compensation,  would  it  be 
proper  for  the  State  Fund  to  continue  these  policies  and  renew  them  if  the 
employer,  understanding  the  situation,  elects  to  take  the  chances  of  actions 
in  admiralty  or  at  common  law,  and  he  makes  written  agreements  with  his 
employees  to  accept  compensation  and  would  the  State  Industrial  Commission 
be  warranted,  in  such  cases  where  both  employer  and  employee  appear  and 
ask  for  compensation,  in  making  awards?  In  other  words,  has  the  State 
Fund  the  right  to  continue  to  cover  dry  docks  for  such  compensation  as 
both  parties  can  agree,  shall  be  determined  by  the  State  Industrial  Commis- 
sion, and  has  the  State  Industrial  Commission  the  right  to  make  awards 
under  those  circumstances?  It  is  imderstood  that  these  dry  dock  companies 
probably  have  some  employees  which  in  any  event,  would  be  entitled  to  the 
protection  of  our  Compensation  Law. 

You  can  see  that  these  questions  are  coming  up  continuously  before  us, 
that  some  of  them  are  extremely  important  and  that  the  latter  especially, 
amcema  our  State  Fund  very  vitally. 
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The^  ppftmJMiM  from  dry  cUmIbb  axe  vwy  large  aad.  tiie  trngiiimm  haa  htion 
extremely  desirable  up  to  date.  The  dry  docdc  CGoapaiiiaa  proteiblyj  wiihiNit 
exception,  would  prefer  to  renuia  m  the  State  Fund  iftbey^caa  hmre  mmj 
ftaagrajM?»  that  tke  OoBunaaaioA  has  tiba  riglit  and  wiU  iaaka:av«r4a/i?iiiere 
both  the  employer  and  employee  request  it. 

We  should  be  glad  to  have  your  opinion  on  these  points  at  as  early  a  date 
as  possible. 

Yours  very  truly, 

EDWARD  P.  LYON, 

\7ofnnt/t98t09i>8f» 

P.  S.  8.  Can  Oongress  give  to  the  states  the  jurisdiction  over  theae  caaea, 
which,  under  the  Jensen  decision,  we  have  not  now  gott 

Note, —  Butler  v*  8.  S.  Company,  130  U.  S.  627,  and  other  cases  cited  at 
page  7  of  McReynolds*  opinion  in  the  Jensen  case. 

AUOTTST  23,  1^17. 
Hon.  Edwabd  P.  Lyon,  Commissioner,  230  Fifth  Avenue,  Neio  York  City: 

Deab  Sib. —  In  answer  to  your  letter  of  the  16th  inat.  will  say  that  I 
haw  carefully  conaidered  the  puzzling  questions  with  which  you  are  con- 
fronted, and  will  answer  them  in  the  order  in  which  you  have  aaked  them 
as  foUowsf 

1.  I  do  not  thisk  that  the  Jemen  and  WaUcer  decisions  cover  the  case 
of  workmen  injured  on  the  docks.  It  seems  to  be  undisputed  that  only  svuA. 
torts  as  occur  upon  navigable  waters  are  considered  maritime  torta.  Injury 
to  tihe  peraon  when  accompanied  by  negligence  on  the  part  of  the  maatar 
conatitutee  a  tort.  The  Workmen'a  Compensatioa  Law  tranafers  the  liability 
front  the  maater  to  the  business.  Taking  out  the  element  of  negligence  and 
inserting  tiiat  of  haaBid  aa  the  controlling  element^  the  servant  is  not  now 
penniited  to  sne  his  master  for  a  tort,  bat  may  pursue  hia  remedy  under 
the  Workmen's  Compensation  Law  for  the  injury  he  reoetrea.  The  gravamen 
in  both  caaea  ia  injury  to  the  workman  and  the  Court  of  Appeals-  have 
regarded  the  remedy  provided  by  the.  Workmen's  GbmpensatiGii  aa  a  auhatitute 
for  the  action  for  negligence. 

Barinett  y.  Steen  Company,  216  N.  Y.  101.  Judge  fieahnry  says  in  thia 
case:  "  The  Workmen's  Compensation  Law-  was  enacted  to  provide  a  new 
remedy  to  tl»  employee  who  reo^ved  acctdoital  injnsiea  in.  the  course  of  the 
employment,  or  in  the  case  of  the  death  of  the  emptoyee»  to  his  depenrdenta.** 

He  then  goes  on  to  show  that  practiee  upon  appeal  to  the.  Court  of  Appeals 
should  be  aaaimilated  to  the  practiee  upooDr  appealairom  judgments  in  aetiona 
for  damages  for*  personal  injuries  resulting  from  nsgiigenoe  by  reason  of 
such  substitution  of  remedies. 

2.  My  opinion  is  that  a  longdioreman  empftoyed'l^  a  sterodore  stenda  in. 
no  dtffsrent  position  when  injured  upon  boaid  ahip  than  if  employed  by  the 
steamship  company.  This  seems  to  be  settled  by  the  esse  ol  Atlantio  Trmsm- 
port  Company  v.  Imbrovek,  2M  U.  S.  5£.  In  that  case  the  afeavcdme 
company  was  loading  a  ship  at  Baltimore  and  the  stevedore-  in  the 
employ  of  the  Atlantic  Tk^onsport  Company,  wfao.wns  loading  the  slniv  waa 
injured.     He  brought  a  libel  againat  botk  the  owner  of  the  ahip^  and.  the 
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stevedore  company,  and  it  was  sustained  as  to  the  latter,  but  it  would  seem 
to  place  the  Atlantic  Transport  Company,  employing  stevedores  for  the  pur- 
pose of  loading,  in  the  same  position  as  the  steamship  company  so  far  as 
being  subject  to  admiralty  jurisdiction  is  concerned.  If,  however,  the  steve- 
dore was  injured  upon  the  dock,  we  think  the  liability  would  be  under  the 
Workmen's  Compensation  Law  for  the  reasons  stated  in  answer  to  the  first 
question. 

3,  4  and  7.  These  questions  I  will  answer  together.  I  do  not  think  that 
dry  dock  companies,  or  mechanics,  or  laborers,  employed  by  them,  are  engaged 
in  a  maritime  occupation,  and  that  they  are  not  subject  to  admiralty  juris- 
diction, either  when  the  vessel  is  in  a  dry  dock  proper,  or  when  the  vessel 
is  being  drawn  out  of  water  by  marine  railways,  or  when  repaired  in  a 
floating  dock.  In  the  case  of  Rowh  v.  Chapman,  63  U.  S.  129,  an  attempt 
was  made  to  libel  a  ship  in  admiralty  for  a  balance  due  for  machinery 
furnished  in  its  construction,  but  the  libel  is  dismissed,  the  court  saying  a 
contract  for  building  a  ship,  or  supplying  engines,  or  other  materials  for  her 
cooBtruction,  is  clearly  not  a  maritime  contract,  the  court  referring  to  the 
case  of  People's  Ferry  Company  v.  Beers,  61  U.  S.  393.  So  in  the  case  of 
Norton,  Assignee,  v.  Stoitzer,  93  U.  S.  355^  366,  it  is  said:  ''Contracts  for 
shipbuilding  are  held  not  to  be  maritime  contracts,  and  of  course  they  fall 
within  the  same  cat^ory." 

So  in  the  case  of  Cope  v.  Vallette  Dry  Dock  Company,  119  U.  S.  625, 
it  is  held  that  a  floating  dock  for  the  purpose  of  taking  ships  out  of  the 
water  in  order  to  repair  them,  and  for  no  other  purpose,  and  not  designed  for 
navigation,  is  not  a  subject  of  salvage  service.  In  that  case  the  plea  was 
made  that  the  case  was  not  one  of  admiralty  and  maritime  jurisdiction, 
the  dry  dock  not  being  devoted  to  the  purpose  of  transportation  and  com- 
merce, nor  intended  for  navigation.  This  plea  was  upheld  by  the  court.  In 
the  case  of  Robert  W.  Parsons,  191  U.  S.  17,  the  question  arose  as  to  the 
jurisdiction  of  the  Supreme  Court  of  the  State  of  New  York  to  enforce  a 
lien  in  rem  for  repairs  against  a  canal  boat.  The  court  held  that  the  juris- 
diction in  rem  against  a  vessel  for  repairs  was  in  admiralty  and  reversed  the 
judgment  obtained  in  the  Supreme  Court  of  the  State  of  New  York,  and  there 
should  be  noted  here  the  distinction  that  has  to  be  made  between  the  fur- 
nishing of  repairs  to  a  ship  and  the  work  done  upon  a  dry  dock  or  floating 
dock.  A  contract  for  repairs  to  a  ship  is  a  maritime  contract  and  only 
enfordble  in  admiralty  even  if  the  ship  is  drawn  up  into  the  dry  dock,  but 
the  court  recognizes  the  fact  that  the  dry  dock  is  not  the  subject  of  admiralty 
jurisdiction,  saying:  ''There  is  no  doubt  of  the  proposition  that  a  dry  dock 
itself  is  not  a  subject  of  salvage  service,  or  of  admiralty  jurisdiction  because 
it  is  not  used  for  the  purpose  of  navigation.  That  was  settled  in  Cope  v. 
Vallette  Dry  Dock  Co.,  119  U.  S.  625.  But  the  case  was  put  upon  the  express 
ground  that  a  dry  dock  was  like  a  ferry  bridge  or  sailors'  floating  meeting 
house,  and  was  no  more  used  for  the  purposes  of  navigation  than  a  wharf  or  a 
warehouse  projecting  into  or  upon  the  water." 

While  therefore  a  workman  who  is  injured  if  he  elected  to  proceed  against 
a  steamship  upon  which  repairs  were  being  mside  would  have  to  proceed  in 
admiralty,  if  he  proceeded  against  the  dry  dock  company  which  employed  him, 
his  remedy  would  be  under  the  Workmen's  Compensation  Law  inasmuch  as 
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dry  docks  and  floating  docks  engage  in  building  or  repairing  ships  and  are 
not  engaged  in  a  maritime  enterprise,  and  such  dry  docks  are  not  vessels 
engaged  in  navigation.  I  see  no  reason  therefore  why  dry  dock  companies 
engaged  in  building  or  repairing  vessels  should  not  be  insured  in  the  State 
Fund  for  their  liability  under  the  Workmen's  Compensation  Law. 

5.  I  think  no  distinction  is  drawn  between  domestic  and  foreign  ships  so 
far  as  the  doctrine  laid  down  in  the  Jensen  and  Walker  cases  is  concerned. 
It  is  true  that  Mr.  Justice  McReynolds  speaks  of  foreign  vessels  and  in  the 
Lottaioanna  case,  88  U.  S.  558,  580,  it  was  held  that  the  State  had  a  right 
to  pass  laws  giving  a  lien  upon  vessels,  and  that  this  would  hold  so  far  as 
domestic  vessels  are  concerned.  Mr.  Justice  Bradley,  however,  states :  "  The 
rights  of  material-men  furnishing  necessaries  to  a  vessel  in  her  home  port 
may  be  regulated  in  each  State  by  state  legislation.  State  laws,  it  is  true, 
cannot  exclude  the  contract  for  furnishing  such  necessaries  from  the  domain 
of  admiralty  jurisdiction,  for  it  is  a  maritime  contract,  and  they  cannot 
alter  the  limits  of  that  jurisdiction;  nor  can  they  confer  it  upon  the  state 
courts  so  as  to  enable  them  to  proceed  in  rem  for  the  enforcement  of  liens 
created  by  such  state  laws,  for  it  is  exclusively  conferred  upon  the  District 
Courts  of  the  United  States." 

So  in  the  case  of  J.  E,  Rumbell,  148  U.  S.  1  and  12,  the  court  held  that 
whenever  the  statute  of  a  State  gives  a  lien,  to  be  enforced  by  process  in  rem 
against  the  vessel,  this  lien  being  similar  to  the  lien  arising  in  a  foreign 
port  under  the  general  law,  is  in  the  nature  of  a  maritime  lien,  and  there- 
fore may  be  enforced  in  admiralty  in  the  courts  of  the  United  States.  Mr. 
Justice  Grace  says:  *^No  state  legislation,  therefore,  can  bring  within  the 
admiralty  jurisdiction  of  the  national  courts  a  subject  not  maritime  in  its 
nature.  But  when  a  right,  maritime  in  its  nature,  and  to  be  enforced  by 
process  in  the  nature  of  admiralty  process,  has  been  given  by  the  statute  of 
a  State,  the  admiralty  courts  of  the  United  States  have  jurisdiction,  and  ex- 
clusive jurisdiction,  to  enforce  that  right  according  to  their  own  rules  of 
procedure." 

The  question  decided  in  the  Jensen  and  Walker  cases  was  not  a  question 
as  between  domestic  and  foreign  vessels,  but  as  to  the  court  in  which  a 
remedy  must  be  pursued.  That  court  they  held  must  be  the  admiralty  court. 
If  liens  for  repairs  given  by  a  state  against  domestic  vessels  must  be  enforced 
in  admiralty,  the  extent  of  such  action  is  the  giving  of  the  right  to  such 
liens.  They  must  be  enforced  in  admiralty  as  Workmen's  Compensation  can- 
not be  enforced  in  admiralty.  The  United  States  Supreme  Court  holds  that 
they  cannot  be  enforced  at  all  inasmuch  as  they  conflict  with  admiralty 
jurisdiction. 

6.  In  cases  where  awards  have  been  made  and  no  appeals  have  been  taken, 
it  would  seem  that  although  the  time  for  appeal  has  expired,  as  in  case  of 
judgment,  ordinarily  the  judgment  would  be  binding.  This,  however,  is 
limited  by  the  question  of  jurisdiction.  If  the  court  or  body  who  made  the 
aw^ard  or  judgment  had  no  jurisdiction  of  the  subject  matter,  the  award 
would  seem  to  be  void  and  might  be  attacked  collaterally.  (See  cases  cited 
on  memorandum  of  Mr.  Rayher.) 

8.  I  have  given  considerable  thought  as  to  the  question  of  what  l^islation 
could  be  passed  to  remedy  the  situation.     I  make  this  tentative  suggestion. 
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A  good  deal  of  stress  seems  to  be  laid  by  Mr.  Justice  McReynolds  to  the  fact 
that  the  clause  in  sections  24  and  256  of  the  Judicial  Code,  "  Saving  to  suitors 
in  all  cases  the  right  of  a  common  law  remedy  where  the  common  law  is 
competent  to  give  it,"  was  not  broad  enough  to  include  the  remedy  which  the 
compensation  statute  intends  to  give.  He  says  that  that  remedy  "  is  of  a 
character  wholly  unknown  to  the  common  law,  incapable  of  enforcement  by 
the  ordinary  processes  of  any  court  and  is  not  saved  to  suitors  from  the 
grant  of  exclusive  jurisdiction."  I  therefore  suggest  that  the  sections  might 
be  amended  by  adding,  "  including  remedies  in  any  state  given  by  the  Work- 
men's Compensation  statutes"  so  that  it  would  read  "Saving  to  suitors  in 
all  cases  the  right  of  a  common  law  remedy  where  the  common  law  is  compe- 
tent to  give  it  including  remedies  in  any  state  given  by  the  Workmen's  Com- 
pensation statutes."  I  would  also  suggest  with  reference  to  the  Federal 
Liability  Law  that  that  might  be  amended  by  providing  that  in  any  States 
where  Workmen's  Compensation  Laws  are  in  force,  the  commissions,  desig- 
nated to  enforce  such  laws,  should  have  concurrent  jurisdiction  as  to  injuries 
received  in  interstate  commerce. 

Very  truly  yours, 

MBBrrON'  E.  LEWIS, 

Attorney-General. 
By  E.  C.  Aiken, 

Deputy  Attomey-OeneraL 

P.  S. —  In  reference  to  the  first  question  I  do  not  claim,  of  course,  that 
it  is  undisputed  that  a  stevedore  injured  upon  the  dock  comes  under  the 
State  law  and  not  under  admiralty,  but  that  is  my  opinion.  I  refer  to  two 
or  three  cases  that  I  have  examined  since  dictating  the  foregoing  letter. 
The  Plymouth,  3  Wall.  20;  The  H,  8.  Pickands,  42  Fed.  239;  Swayne  and 
Hoyt,  Inc. J  y.  Barach,  226  Fed.  581.  I  am  enclosing  to  you  the  briefs  which 
you  left  with  Senator  Lewis. 

.    Very  truly  yours, 

MERTTON  E.  LEWIS, 

A  ttomey-General. 
By  E.  C.  AIKEN, 

Deputy  Attomey-Qeneral. 

5.  Rescindment  of  awards. —  In  consequence  of  the  United 
States  Supreme  Court's  reversal  of  the  Jensen  and  Walker  awards 
certain  insurance  carriers  ceased  making  periodic  payments  in 
certain  cases  having  maritime  aspects,  though  they  had  originally 
acquiesced  in  the  awards  without  appeal  and  had  paid  install- 
ments. In  some  instances  they  applied  to  the  Commission  to 
reopen  and  rescind  the  awards.  The  Commission  acceded  to  their 
requests  at  first  (Cf.  Lewis  v.  McNama/ra  &  Peterseriy  Bui.,  vol. 
2,  p.  231,  July  24,  1&17),  but  upon  further  consideration  decided 
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that  their  conduct  had  estopped  them  and  that  they  were  obligated 
to  continue  payment.  The  question  was  put  to  the  Attorney- 
General  in  the  above  correspondence.  The  Commission's  views 
are  set  forth  as  follows  in  a  single  ruling  covering  four  cases 
that  differ  from  each  other  in  important  particulars: 

Lanioan  v.  Standabd  Shifbuildino  Corp.,  Mokan  v.  Intebitationai.  Blevat- 
ING  Co.,  Champion  v.  N.  Y.  and  N.  J.  Steamboat  Co.,  and  SsAjnxr  v. 
American  Suoab  Refinino  Co.,  S.  D.  R.,  vol.  14,  p.  623,  Bui.,  voL  3,  p.  14, 
Sept  11,  1917,  in  part. 

There  is  also  another  ground  for  not  changing  the  award  already  made, 
which  18  presented  to  us  with  a  good  deal  of  force,  namely,  that  of  estoppel. 
It  is  urged  that  the  employer  and  insurance  carrier  have  acquiesced  in  the 
jurisdiction  of  this  Commission,  have  recognized  their  liabilitity  imder  the 
Compensation  Law,  have  taken  no  steps  to  reverse  the  Commission's  award, 
have  repeatedly  recognized  their  liability  by  making  payments,  that  the  last 
payment  was  made  after  the  decision  of  the  United  States  Supreme  Court, 
and  that  by  this  acquiescence,  they  have  luUed  the  claimants  into  security 
until  some  of  their  rights  have  probably  been  eliminated  by  lapse  of  time 
and  their  opportunity  to  secure  the  proper  evidence  for  a  suit  either  at 
common-law  or  in  admiralty  is  gone. 

It  is  also  argued  that  the  insurance  carrie^r  has  been  compensated  for 
carrying  this  risk  to  maturity  by  the  premiums  which  it  exacted,  and  that 
it  is  taking  an  unfair  advantage,  after  having  exacted  premiums  which  it 
keeps  and  which  are  presumably  adequate  to  carry  the  risk  and  furnish  a 
fair  profit,  to  now  repudiate  the  liability  for  which  it  has  been  paid.  This 
argument  appeals  with  considerable  force,  so  far  as  the  business  ethics  of  the 
situation  are  concerned.  If  the  case  is  held  to  faU  under  admiralty  jurisdic- 
tion and  the  argument  that  want  of  jurisdiction  renders  the  Ccmunission's 
decision  null  and  void  db  initio  can  be  escaped  and  if  it  is  possible  for  an 
estoppel  to  be  invoked  in  such  a  case,  I  should  be  disposed  to  hold  that 
the  insurance  carrier  is  estopped  by  its  repeated  acts  of  affirmance  of  the 
Commission's  ruling.  Of  course  it  is  possible  for  the  insurance  carrier  to 
apparently  justify  its  action  in  retaining  the  premiums  paid  while  repudia- 
ting its  liability,  on  the  ground  that  they  are  now  subject  to  actions  either 
at  common-law  or  in  admiralty  which  might  result  in  very  large  damages 
against  them  and  that  it  is  not  fair  to  ask  them  to  respond  in  compensa- 
tion cases  where  no  negligence  is  found  and  not  have  the  benefit  of  compen- 
sation Awards,  in  cases  where  negligence  is  proven,  but  I  think  this  argu- 
ment has  something  specious  about  it,  because  the  question  of  the  Commis- 
sion's jurisdiction  over  admiralty  cases  was  raised  long  ago,  and  the  insur- 
ance companies  had  the  right,  and  undoubtedly  exercised  it,  of  fixing  the 
amount  of  their  premiums  at  a  figure  which  would  cover  this  risk  as  well 
as  all  others. 

The  time  at  my  disposal  has  not  permitted  me  to  go  very  carefully  into 
the  question  of  estoppel  here  presented,  but  I  am  disposed  to  give  to  the 
claimants  the  benefit  of  the  doubt,  since  to  do  so  works  out  what  seems  to 
me  to  be  justice  and  only  gives  another  reason  for  the  Award,  in  addition 
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to  a  finding  that  the  employment  of  the  deceased  was  covered  by  the  Com- 
pensation Law,  all  the  more  so,  because  it  is  in  line  with  the  opinion  of  the 
Attorney-General,  and  makes  it  possible  to  have  the  concededly  dose  ques- 
tions of  law  properly  reviewed  by  the  court. 

A  longshoreman,  suflFering  from  mental  derangement  due  to  a 
blow  on  the  head  while  he  was  working  on  the  docks,  had  received 
$374.79  in  periodic  payments  up  to  the  time  of  the  United  States 
Supreme  Court  decision ;  thereafter,  upon  application  of  his  attor- 
ney, the  Commission  reopened  his  case  and  dismissed  his  claim 
in  order  that  he  might  bring  an  action  for  negligence:  Regan  v. 
Cunard  8.  S.  Co.,  Claim  No.  71473,  Mar.  1, 1918. 

6.  Awards  in  pending  cases. — At  the  time  of  the  United  States 
Supreme  Court's  reversal  of  the  Jensen  and  Walker  awards  acci- 
dent cases  in  admiralty  were  pending  which  the  Commission  had 
not  ruled  upon.  A  month  after  the  above  ruling  in  Lanigan  v. 
Standard  Shipbuilding  Corp.,  etc.,  a  case  of  the  kind  was  deter- 
mined by  the  Commission.  This  claim  had  been  before  the  Com- 
mission for  two  years  and  eight  months  with  occasional  hearings 
but  no  decision.  The  insurance  carrier  had  been  advancing  com- 
pensation. The  Commission  held  that  an  award  should  be  made 
under  the  contract  of  insurance,  notwithstanding  the  Jensen  and 
Walker  decisions.  Commissioner  Lyon's  views,  which  it  adopted, 
are  as  follows : 

McCbacken  v.  Eastbbiv^  Gravel  Cobp.,  S.  D.  R,  vol.  14,  p.  659,  Bui.,  vol.  8, 
p.  56,  Oct.  11,  1917,  ♦»  part.* 

There  arises,  however,  another  question,  turning  on  the  contract  of  insur- 
ance, which  the  Commission  has  not  up  to  this  time  given  very  serious 
consideration,  although  the  general  doctrine  herein  expressed  underlay  the 
decision  in  the  Moran,  Champion  and  Shanley  cases,  recently  decided  by 
the  Commission,  it  was  not  stressed  and  the  Commission's  jurisdiction  was 
there  sustained  on  the  general  theory,  in  the  two  former  cases,  of  estoppel, 
and  in  the  latter  case,  of  agreement  to  pay  compensation.  Neither  of  these 
two  theories  is  strictly  applicable  to  the  present  case,  because  there  has 
been  no  award  made  by  the  Commission  so  as  to  bring  the  doctrine  of 
estoppel  into  play  with  the  same  force  as  in  the  Moran  and  Champion  cases; 
nor  is  there  any  agreement  made  imder  the  Compensation  Law  asin  the 
Shanley  case.  I  am  disposed  to  think,  however,  that  an  award  in  this  case 
should  be  made  under  the  contract  of  insurance,  following  the  intent  of  the 
statute,  even  though  the  case  is  an  admiralty  one.  It  will  be  noticed  that 
there  was  no  insurance  question  involved  in  either  the  Jensen,  the  Walker 
or  the  Winfield  cases,  decided  by  the  United  States  Supreme  Court,  the 

*Argued  in  Appellate  Division,  May  8,  1918. 
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employer  in  ea>ch  of  those  cases  being  a  self-insurer.  Our  courts  hare  held 
that  the  State  Fund  is  the  primary  source  of  compensation  insurance  and 
that  other  insurance  is  merely  a  permitted  substitute.  Section  90  of  the 
Compensation  Law  brings  the  State  Fund  into  existence  and  is  in  part  as 
follows: 

"  There  is  hereby  created  a  fund  to  be  known  as  '  the  State  insurance  fund ' 
for  the  purpose  of  insuring  employers  against  liability  under  this  chapter  and 
of  assuring  to  the  persons  entitled  thereto  the  compensation  provided  by  this 
chapter." 

It  thus  appears  that  the  State  Fund  was  brought  into  existence  both 
to  idemnify  the  employer  and  to  secure  compensation  to  the  employee.  We 
may,  I  think,  assume  that  all  other  permitted  insurance  carriers  with  it 
the  same  underlying  idea,  since  the  permitted  substitute  can  hardly  be  more 
favorable  to  the  insurance  carrier  than  the  original  which  it  displacea. 

Turning  now  to  the  policy  of  insurance  issued  by  the  insurance  carrier 
in  this  case,  we  find  that,  in  pursuance  of  subdivision  1  of  section  54  of 
the  Compensation  Law,  the  policy  contains  the  following  provision: 

"EMPLOTia:*s  BBOouBaD  to  CoMPA::nr.'* 
**  Condition  B.^The  Industrial  Oonunission  of  the  State  of  New  York 
shall  have  the  right  to  enforce  in  the  name  of  the  people  of  the  State,  for 
the  benefit  of  the  persons  entitled  to  the  compensation  herein  insured,  either 
by  a  filing  a  separate  application  or  by  making  the  Company  a  party  to  the 
original  application,  the  liability  of  the  company  in  a  whole  or  in  part  for 
the  payment  of  compensation;  provided,  however,  that  payment  in  whole 
or  in  part  of  such  compensation  either  by  the  Employer  or  the  Company 
shall,  to  the  extent  thereof,  be  a  bar  to  the  recovery  against  the  other  of  the 
amount  so  paid." 

This  provision  apparently  carries  out  the  underlying  purpose  of  the  Com- 
pensation Law  to  assure  payment  of  compensation  by  the  insurance  carrier 
to  the  injured  employee,  as  well  as  to  insure  the  employer  against  loss  for 
industrial  accidents.  The  policy  of  insurance  in  the  present  case  was  written, 
and  the  accident  which  lies  at  the  base  of  this  application  occurred  more 
than  two  years  before  the  decision  of  the  United  States  Supreme  Court  in 
the  Jensen  case,  during  all  of  which  time  the  New  York  Workmen's  Com- 
pensation Law  was  held  by  the  highest  courts  in  the  State  of  New  York  to 
cover  employees  engaged  on  vessels  in  the  navigable  waters  of  the  United 
States. 

In  the  case  of  the  New  Amsterdfimi  Casualty  Company  vs.  Olcott  Receiver, 
165  Appellate  Division  603,  suit  was  brought  by  a  Casualty  Company 
to  recover  the  balance  of  premium  upon  a  policy  of  compensation  insurance 
issued  under  the  prior  statute  in  New  York  which  was  declared  unconstitu- 
tional in  the  case  of  Ives  y.  South  Buffalo  Railroad  Compa/ny,  201  New 
York  271.  A  portion  of  the  premium  had*  been  paid  and  suit  for  the  balance 
was  brought  after  the  decision  of  the  Ives  case.  The  Appellate  Division 
ordered  judgment  for  the  plaintiff  on  the  ground  that,  notwithstanding 
the  unconstitutionality  of  the  law,  there  had  been  coverage  during  the  time 
when  the  Compensation  Law  had  been  declared  by  the  courts  to  be  the  law 
of  the  State.     The  Court  there  said: 
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''  I  think  the  defendant  has  misapprehended  the  meaning  of  the  term  '  risk ' 
upon  which  the  question  at  issue  depends.  If  property  insured  against  fire 
turns  out  to  have  been  destroyed  before  or  to  have  had  no  existence  at  the 
time  the  policy  was  written,  clearly  no  risk  ever  attached,  and  the  insurer 
could  not  claim  to  have  given  any  consideration  for  the  premium  reserved. 
But  here  the  risk  insured  against  attached  at  the  time  the  policy  was  issued 
and  continued  until  the  policy  expired,  because  during  all  of  that  period  the 
defendant  rested  under  the  possibility  of  being  cast  in  damages  in  the  event 
that  accidents  such  as  those  insured  against  had  happened.  The  fact  that 
thereafter  the  act  was  held  to  be  void  did  not  destroy  the  risk  qua  risk 
which  existed  while  the  act  was  in  force." 

I  think  this  may  be  held  to  be  the  law  in  this  case  for  our  purposes.  It 
may  be  said  that  this  quotation  from  the  New  Amsterdam  case  is  obiter 
dictum  because  the  Court  went  on  to  say: 

**  It  would  seem,  however,  as  if  all  doubt  was  removed  by  the  agreement 
of  the  parties  themselves,  for  the  rider  provided  '  the  actual  wages  and  earned 
premium  shall  be  determined  in  the  manner  set  forth  in  the  policy  to  which 
this  endorsement  is  attached,  and  it  is  agreed  that  such  earned  premium 
shall  be  retained  by  the  Company  regardless  of  the  construction  which  may 
be  given  by  the  courts  to  the  law  referred  to  herein/  being  the  act  in 
question." 

But  there  is  in  the  standard  form  policy  here  used,  something  which  is 
very  like  the  agreement  to  which  the  learned  Judge  there  refers.  It  is  as 
follows : 

"  UNCONSTITmONALTT   OB   INVAUDITY   OF   LaW   ReQUIBES   ReADJUSTMICNT  OF 

Premium  Rates.'* 

"  Condition  F. —  If  the  New  York  Workmen's  Compensation  Law  shall  be 
declared  invalid  or  unconstitutional,  in  whole  or  in  part,  by  the  judgment  of 
the  court  of  last  resort,  the  premium  rates  provided  by  this  policy  or  any 
endorsement  hereon,  shall  apply  until  the  date  of  such  judgment,  and  the 
Company  shall  immediately  readjust  the  premium  rates  provided  by  this  policy 
subject  to  the  approval  of  the  Superintendent  of  Insurance  so  as  to  equitably 
reflect  the  changed  conditions." 

This,  it  seem«  to  me,  is  tantamount  to  an  agreement  between  parties  that 
premiums  shall  be  paid  on  the  one  hand  and  compensation  losses  paid  on 
the  other,  up  to  the  time  when  the  Workmen's  Compensation  Law  shall  have 
been  held  unconstitutional  in  whole  or  in  part,  nothwithstanding  the 
Invalidity  of  the  law,  just  as  in  the  case  referred  to  in  165  Appellate  Divi- 
sion. I  think  the  parties  to  this  contract  of  insurance  definitely  agree 
that  it  should  be  treated  as  valid  for  all  purposes  and  covering  all  employees 
of  the  assured  up  to  the  time,  if  ever,  when  it  should  be  declared  invalid 
in  whole  or  in  part,  and  that,  from  and  after  that  date,  such  adjustment 
should  be  made  as  would  exclude  employees  not  covered  by  the  act  as  con- 
strued by  the  courts.  There  can  be  little  doubt  that  the  ineurance  carrier 
here  agreed  to  hold  the  insured  harmless  from  all  claims  up  to  the  time 
when  the  law  was  finally  adjudicated,  on  the  theory  already  referred  to  and 
under  the  provisions  of  subdivision   1  of  section  54  of  the  Compensation 


Digitized  by  VjOOQ IC 


360     CouBT  Decisions  on  Wobkmen's  Compensation  Law 

Law  embodied  in  tlie  policy,  I  think  the  Commission  may,  and  should,  give 
the  injured  workman  a  protection  under  the  policy  similar  to  that  given  the 
employer.  The  matter  thus  turns  upon  the  construction  of  the  insurance 
contract  rather  than  constitutional  law.  If  the  policy  is  held  to  cover  both 
employer  and  employee  up  to  the  time  when  the  Supreme  Court  of  the  United 
States  held  that  maritime  operations  were  not  covered  by  the  New  York  law, 
and  is  then  cancelled  pro-rata  as  of  that  date,  it  certainly  gives  to  each 
party  exactly  what  was  contemplated  when  the  contract  was  made,  namely, 
to  the  insurance  company  its  full  premium  of  insurance  for  the  period 
covered,  and  to  the  insured  his  complete  coverage  under  the  act.  It  is  to 
be  noted  also  that  the  claimant  when  she  made  her  claim  for  compensation, 
which  has  been  accepted  and  acted  upon  by  the  insurance  carrier,  executed 
the  following  assignment  of  every  cause  of  action  which  she  had  for  the 
death  of  her  son: 

"I  hereby  agree  to  accept  the  compensation  awarded  by  the  State  VVork- 
men's  Compensation  Commission  in  lieu  of  any  other  right  or  cause  of  action 
which  I  may  have  against  any  person,  firm  or  corporation,  in  consequence 
of  such  accident;  and,  in  consideration,  if  any,  when  awarded,  I  hereby  assign 
and  set  over  unto  the  State  Workmen's  Compensation  Commission,  for  the 
benefit  of  the  State  Insurance  Fund,  if  compensation  be  payable  therefrom 
and  otherwise  to  the  person  or  association  or  corporation  liable  for  the  pay- 
ment of  such  compensation,  all  my  right,  title,  and  interest,  if  any,  in  such 
cause  of  action  for  such  injury,  loss  or  damage  against  any  person,  firm  or 
corporation." 

Not  only,  therefore,  have  both  parties  to  the  insurance  contract  placed 
themselves  in  a  position  where  they  have  agreed  to  treat  it  as  giving  com- 
plete coverage  to  all  employees  up  to  May  21,  1917,  but  the  claimant  has 
transferred,  in  consideration  of  receiving  compensation,  her  entire  cause  of 
action  to  the  insurance  carrier  for  the  purpose  of  allowing  it  to  recoup  itself 
from  any  third  party  who  may  be  liable,  and  this  being  accepted  by  the 
insurance  carrier,  is  an  added  reason  for  holding  that  the  intent  of  the 
parties,  as  well  as  the  purpose  of  the  statute  as  outlined  above,  should  be 
carried  out,  and  I  advise  that  an  award  be  made  bringing  the  compensa- 
tion up-to-date  and  continuing  the  case. 

Such  a  decision  may  necessitate  a  reconsideration  of  some  cases  decided 
immediately  after  the  Supreme  Court  decision  and  before  the  situation  had 
been  carefully  analyzed,  but  that  should  not  deter  us  from  now  correcting 
the  error  if  one  has  been  made. 

7.  Return  of  premiums. —  Following  the  United  States  Su- 
preme Court's  reversal  of  the  Jensen  and  Walker  awards  certain 
employers  engaged  in  admiralty  pursuits  applied  to  the  State 
Industrial  Commission  for  return  of  premiums  paid  by  them 
into  the  State  Insurance  Fund.  The  Commission  declined  to 
male  such  refund  for  reasons  similar  to  those  which  led  it  to 
refuse  rescindment  or  denial  of  awards  in  admiralty  cases  occur- 
ring before  the  reversal.     Commissioner  Lyon's  opinion,  upon 
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which  it  based  its  action,  reviews  the  compensation  law's  pro- 
visions and  continues  as  follows: 

Matter  of  Ibon  Steamboat  Co.  op  New  Jebset,  S.  D.  R.,  toL  14,  p.  634,  Bui., 
vol.  3,  p.  46,  Sept.  20,  1917,  in  pari. 

It  is,  therefore,  quite  evident  that  it  was  entirely  optional  with  the 
petitioners  to  insure  in  the  State  Fund,  in  a  stock  company,  in  a  mutual 
association,  to  carry  their  own  insurance,  or  to  stand  on  their  legal  rights  on 
the  theory  that  the  statute  was  unconstitutional  as  to  them,  if  they  felt  that 
such  a  position  was  preferable,  and  refuse  to  insure  at  aU.  They  chose  of 
their  own  volition  to  apply  to  the  State  Insurance  Fund  for  policies  of 
insurance.  While  this  was  optional  with  the  petitioners,  the  State  Insurance 
Fund  had  no  option  whatever,  provided  the  petitioners  were  ready  and 
willing  to  pay  the  r^ular  rate  of  premium,  to  refuse  to  issue  the  policies. 
Had  these  applications  for  insurance  been  properly  made  to  the  State  Fund 
with  a  proper  tender  of  the  regular  premiums,  the  Commissioners,  as  the* 
administrators  of  the  State  Fund,  could  no  doubt,  on  their  refusal  to  issue 
the  policies,  have  been  compelled  by  mandamus  to  do  so.  Having  issued 
the  policies,  the  Commissioners  were  equally  bound  on  the  presentation  of 
proper  claims  for  compensation,  accompanied  by  convincing  proof,  to  mske 
awards,  and  equally  if  they  had  refused  to  do  so,  could  have  been  com- 
pelled by  court  action  to  perform  that  duty.  Having  made  the  awards,  I 
suppose  there  is  no  question  but  that  they  could  equally  have  been  com- 
pelled, as  administrators  of  the  State  Fund  to  make  payments  under  those 
awards.  These  premises  are  certainly  sound,  provided  the  law  is 
constitutional. 

For  nearly  three  years  it  was  the  declared  law  of  the  State  of  New  York 
that  the  Workmen's  Compensation  Law  was  constitutional  as  regards  the 
employers  of  labor  on  navigable  waters  of  the  United  States.  The  State 
Industrial  Commission  and  the  manager  of  the  State  Fund  during  that  period 
of  three  years,  in  issuing  policies,  requested  by  these  petitioners  and  making 
and  paying  awards  thereunder,  therefore,  but  performed  the  duties  inciunbent 
upon  them  by  their  official  positions  and  in  accordance  with  the  law  as 
declared  by  the  highest  courts  of  the  State.  In  so  doing  they  have  received 
many  thousands  of  dollars  of  premium,  which  they  could  not  under  the 
circmnstances  have  refused.  The  State  Industrial  Commission  has  made 
awards  of  many  thousands  of  dollars  and  the  State  Fund  has  paid  many 
thousands  of  dollars  in  awards  and  has  set  up  adequate  reserves  in  very  large 
sums  to  carry  losses  so  insured  to  maturity.  Not  only  would  it  be  impos- 
sible as  a  practical  matter  to  recover  these  awards  which  have  been  paid 
as  a  matter  of  fact,  because  the  fimds  have  been  dissipated  by  the 
recipients  of  them,  but  the  statute  expressly  provides  that  awards  once 
paid  cannot  be  recovered.  While  it  is  true  that  the  actual  payments  made 
under  the  policies  issued  to  these  petitioners  have  not  been  large,  it  is 
equally  true  that  in  other  cases  precisely  similar  payments  have  already 
been  made  aggregating  much  more  than  the  total  premiums  received,  this 
being  necessarily  so  where  the  carrying  of  risks  is  made  an  insurance 
problem,  the  overplus  received  on  one  policy  being  used  to  make  up  the 
under-payment  made  under  another. 
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It  iB  quite  manifest  that  under  these  circumstances,  to  comply  with  the 
demand  of  these  petitioners  would  very  seriously  impair  the  financial 
responsibility  of  the  State  Fund,  if  it  did  not  entirely  destroy  it.  If  these 
petitioners  are  entitled  to  the  relief  which  they  demand,  then,  of  course,  every 
other  insurer  in  the  State  Fund  in  like  situation  can  recover  all  his  premiums 
not  actually  expended  to  pay  losses,  leaving  the  losses  which  have  exceeded 
the  premiums  received  as  a  dead  burden  upon  other  insurers  in  the  State 
Fund. 

The  precise  question  here  presented  seems  to  have  been  passed  upon  by  the 
Appellate  Division  of  the  First  Department  in  the  case  of  The  New  Atnsier' 
dam  C(Mualty  Company  v.  Olcoti,  165  A.  D.  603.  In  that  case  the  plaintlft 
had  issued  a  compensation  policy  to  the  defendant  as  receiver,  but  had 
received  only  a  portion  of  the  premium.  While  a  portion  of  the  premium  was 
still  unpaid,  the  compensation  law  under  which  the  policy  had  been  issued 
was  declared  unconstitutional  by  the  Ck>urt  of  Appeals  in  the  case  of  Ivea 
V.  The  South  Buffalo  Railroad  Company,  201  N.  Y.  271.  Suit  was  brought 
after  the  decision  of  the  Ives  case  to  collect  the  balance  of  premium,  and 
the  defendant  pleaded,  as  the  clainkants  do  here,  that  the  law  having  been 
declared  unconstitutional,  there  was  no  liability  to  insure  against  and  that 
the  contract  of  insurance  was  without  consideration.  The  court  in  ordering 
a  judgment  for  the  plaintiff  said,  among  other  things: 

"  I  think  the  defendant  has  misapprehended  the  meaning  of  the  term 
'  risk '  upon  which  the  question  at  issue  depends.  If  property  insured  against 
fire  turns  out  to  have  been  destroyed  before  or  to  have  had  no  existence  at 
the  time  the  policy  was  written,  clearly  no  risk  ever  attached,  and  the 
Insurer  could  not  claim  to  have  given  any  consideration  for  the  premium 
reserved.  But  here  the  risk  insured  against  attached  at  the  time  the  policy 
was  issued  and  continued  until  the  policy  expired,  because  during  all  of  that 
period  the  defendant  rested  under  the  possibility  of  being  cast  in  damages 
in  the  event  that  accidents  such  as  those  insured  against  had  happened.  The 
fact  that  thereafter  the  act  was  held  to  be  void  did  not  destroy  the  risk  — 
qua  risk  —  which  existed  while  the  act  was  in  force." 

This  reasoning  seems  to  be  unanswerable.  In  the  present  case  not  only 
has  the  State  Fund  carried  the  risks  for  nearly  three  years  and  paid  all 
outstanding  claims,  but  it  now  stands  ready,  having  cancelled  the  policies 
pro-rata  as  of  May  21,  1917,  the  day  when  the  law  was  declared  uncon- 
stitutional as  to  the  petitioners,  to  carry  all  losses  arising  prior  to  that 
date  to  their  maturity.  This  is  manifestly  the  fair  and  honorable  thing 
to  do,  because  it  gives  the  petitioners  exactly  what  they  purchased  and 
treats  every  other  insurer  in  the  State  Fund,  who  is  in  like  condition  with 
these  petitions,  in  precisely  the  same  way,  and  this  it  seems  is  in  exact 
accord  with  the  reasoning  in  the  New  Amsterdam  Ciisualty  Company  case. 
Moreover,  it  is  not  clear  that  these  companies  did  not  have  some  employees 
for  whom  they  could  be  compelled,  even  since  the  United  States  Supreme 
Court  ruling,  to  cover  by  compensation  insurance.  If  this  be  so  then  on 
the  petitioner's  own  theory  there  was  a  consideration  for  the  premiums  paid. 

None  of  the  cases  cited  by  petitioners  are  in  point*  In  none  of  them  had 
the  position  of  the  parties  so  altered,  as  to  make  it  impossible  to  place 
them  in  statu  quo  ante.  Even  if  petitioners  had  not  received  full  considera- 
tion for  their  payments,  as  they  unquestionably  did,  it  is  manifestly  impos- 
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sible  to  retrace  all  the  steps  taken  by  the  State  Fund  during  the  nearly 
three  years  when,  by  the  declared  law  of  the  State,  the  coverage  of  petitioners 
was  complete,  and  payments  under  many  policies  were  necessarily  made. 

There  is  another  reason  for  denying  the  application  of  the  petitioners  and 
that  is,  that  the  money  which  they  now  seek  to  recover  was  paid  under  a 
mistake  of  law  —  a  mistake,,  it  will  be  noted,  made  by  both  the  petitioners 
and  the  manager  of  the  State  Fund.  Following  a  like  mistake  made  by  the 
Appellate  Division  and  the  Court  of  Appeals.  I  suppose  there  is  no  rule  of 
law  better  settled  than  the  one  which  rests  upon  the  doctrine  that  courts 
will  not  relieve  litigants  from  mistakes  of  law,  the  theory  being  that  every 
one  knows  the  law,  and  on  this  theory  it  must  be  held  that  the  petitioners 
here  paid  these  moneys  into  the  State  Fund  knowing  perfectly  well  that 
they  were  under  no  legal  obligation  to  do  so  and  that  the  payments  therefore 
having  been  made  voluntarily  could  afford  no  basis  for  a  demand  of  a  refund 
of  the  moneys  paid.  No  protest  accompanied  the  payment  nor  had  the 
Commission  instituted  any  proceeding  to  either  compel  the  petitioners  to 
insure  or  to  collect  the  penalty  for  not  insuring.  I,  therefore,  advise  that 
the  application  of  the  petitioners  be  denied.  I  do  this  all  the  more  readily 
because,  as  already  stated,  such  denial  works  out  absolute  and  unqualified 
equity  and  justice  not  only  to  these  petitioners,  but  to  all  other  insurers 
in  the  State  Fund. 

8.  Appellate  Division  decisions  relative  to  jturisdiction  and 
estoppel. —  In  deciding  ten  cases,  the  Appellate  Division  on 
March  7,  1918,  handed  down  a  sweeping  opinion  contrary  to  the 
above  views  of  the  Commission.  The  ten  cases  involved  injury 
to  longshoremen  on  piers  or  docks,  Anderson  v.  Johnson  Lighter- 
age Co.,  Case  No.  3728,  Tacoletti  v.  McQwade  Stevedoring  Co., 
File  No.  355593 ;  to  a  foreman  on  a  dock  supervising  the  unload- 
ing of  rock  from  a  vessel,  Keator  v.  Roch  Plaster  Mfg.  Co.,  Death 
Case  No.  553»13 ;  to  carpenters  temporarily  engaged  at  their  voca- 
tion alboard  vessels,  their  employers  being  not  the  vessel  owners 
but  independent  contractors,  Coakley  v.  Kirkhani  Co.,  File  No. 
9670,  Doey  v.  Rowland  Co.,  Death  Case  No.  6079;  to  captains 
aboard  their  vessels,  Anderson  v.  Chadwick  Co.,  Death  Case  No. 
401,  Meyers  v.  Dickson  £  Eddy,  Death  File  No.  552;  to'  deck- 
hands on  steamers,  Sullivan  v.  Hudson  Navigation  Co.,  Death 
Case  No.  30089;  Lentinni  v.  New  England  Steamship  Co., 
Claim  No.  21295,  Nov.  1,  1917;  and  to  a  chief  engineer  on  a 
steamboat,  Belknap  v.  Central  Hudson  Steamboat  Co.,  Death  File 
No.  21326.  In  all  of  these  cases  the  Commission  had  made  and 
sustained  awards,  except  in  the  Belknap  case  which  appears  to 
have  been  one  of  the  cases  in  which  it  rescinded  award  at  the  car- 
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rier's  request  shortly  after  the  United  States  Supreme  Court's 
decisions.     The  Appellate  Division  affirmed  the  Belknap  ruling 
and  reversed  every  one  of  the  other  nine  rulings.     In  so  doing, 
it  held  that  accidents  on  docks  or  piers,  accidents  on  navigable 
streams,  and  accidents  to  employees  of  independent  contractors 
casually  engaged  in  vessel  construction  or  repair  work,  as  well  as 
accidents  to  seagoing  men  proper  aboard  vessels  and  upon  harbor 
waters  or  high  seas  came  within  admiralty  jurisdiction,  to  the 
exclusion  of  the  Workmen's  'Compensation  Law,  and  that  the 
acquiescence  of  employers  and  insurance  carriers  in  awards  made 
prior  to  the  United  States  Supreme  Court's  decisions  declaring 
admiralty  law  exclusive  did  not  constitute  estoppel  or  waiver  in 
view  of  such  decisions.  Two  justices  dissented  from  the  majority's 
opinion  as  to  six  of  the  cases  on  the  ground  that  the  insurance 
carriers  had  not  adduced  evidence  at  the  Commission's  hearings 
to  show  that  the  accidents  happened  upon  navigable  waters,  the 
accidents  occurring  upon  docks  and  piers  being  clearly  compensat- 
able.    The  Court  of  Appeals  affirmed  the  reversal  orders  in  Lovis 
Anderson  v.  /.  L.  Co.  (No.  48)  and  the  Doey  and  Keator  cases, 
June  4,  1918.    It  is  well  to  repeat  that  legislation  has  rendered 
this  decision  purely  academic  as  concerns  all  admiralty  accidents 
subsequent  to  October  6,  1917,  the  date  of  the  act  of  Congress,  or 
at  least  subsequent  to  April  17,  1918,  the  date  of  the  New  York 
re-enactment.     The  texts  of  the  majority  and  minority  opinions 
are  as  follows : 

SuLLiYAir  V.  Hudson  Navigation  Oo.,  and  other  caaes, — ^App.  Div. — ,  Mar.  7, 

1918. 
WooDWABD,  J.:  All  of  the  above  cases  involve  the  question  of  the  juris- 
diction of  the  State  Industrial  Commission  to  make  the  awards  in  ques- 
tion, and  some  of  them  involve  the  problem  of  estoppel  or  waiver  on  the 
part  of  the  insurance  carriers.  It  is  conceded  that  the  jurisdictional  ques- 
tion involved  is  close,  and  it  has  been  thought  proper  to  dispose  of  them 
all  together,  that  all  of  the  matters  may  be  presented  upon  a  single 
determination. 

In  Matter  of  Belknap  (No  34),  the  State  Industrial  Commission  has 
refused  an  award  in  a  case  which  comes  within  the  letter  of  the  statute, 
on  the  ground  that  the  accident  occurred  on  board  a  steamboat  plying  the 
waters  of  the  Hudson  river,  a  navigable  stream,  and  that  the  case,  there- 
fore, fell  within  the  exclusive  jurisdiction  of  admiralty.  No  serious  ques- 
tion is  raised  that  the  appellant  is  entitled  to  a  reversal,  unless  the  conclu- 
sion is  reached  that  the  Commission  is  correct  as  to  the  question  of 
jurisdiction,  so  that  this  case  may  be  passed  for  the  present,  as  it  must 
follow  the  disposition  of  the  underlying  question  in  all  the  other  cases. 
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In  Matter  of  SulUvan  v.  Hudwm  N<»oigation  Compamy  (No.  26),  and 
Matter  of  Anderson  v.  C  W.  Vhadtoich  d  Compo/ny  (No.  39),  there  was  an 
accident  upon  a  steamboat  upon  navigable  waters,  as  in  Matter  of  Belknap 
{tupra),  and  in  the  Sullivan  case  the  Commission,  after  suspending  action, 
subsequently  reinstated  an  award  to  the  claimant  upon  the  theory  that 
as  the  matter  was  before  the  Commission  with  the  consent  of  the  insur- 
ance carriers  the  original  award  might  be  sustained  on  the  ground  that 
the  question  of  jurisdiction  was  not  raised  in  the  proceeding,  and,  there- 
fore, waa  to  be  deemed  waived.  Substantially  the  same  situation  prevails 
in  the  Andereon  case  (No  39). 

Assuming  for  the  present  that  the  accidents,  which  occurred  on  ship- 
board on  navigable  waters,  were  within  the  exclusive  Jurisdiction  of  admiralty 
courts,  did  the  fact  that  the  proceedings  before  the  State  Industrial  Com- 
mission were  consummated  before  the  decisions  of  the  United  States  Supreme 
Court  were  known,  have  the  effect  of  waiving  the  rights  of  the  insurance 
carriers  and  employers,  or  of  estopping  them  from  raising  the  question  of 
jurisdiction?  It  is  not  suggested  that  any  objection  to  the  jurisdiction 
of  the  State  Industrial  Commission  was  raised  when  the  cases  were  before 
that  body  for  determination,  and  it  was  only  after  the  decisions  of  the 
Supreme  Court  in  the  cases  of  Bouthem  Pacific  Co.  v.  Jensen  (244  U.  6. 
205)  and  Clifde  Steamship  Co.  v.  Walker  (Id.  255)  that  the  Commission 
itself  began  to  question  its  power,  and  this  was  followed  by  the  insurance 
carriers  and  employers  challenging  the  action.  The  question  is  thus  fairly 
presented  in  these  two  cases  whether  acquiescence  in  the  action  of  the  State 
Industrial  Commission,  at  the  time  the  matters  were  under  consideration  in 
that  body  resulting  in  awards  to  the  claimants,  renders  such  action  con- 
clusive, either  upon  the  theory  of  waiver  or  estoppel. 

It  is  true,  of  course,  that  persons  and  corporations  may  waive  in  some 
matters,  and  upon  some  occasions,  a  constitutional  or  statutory  provision 
in  their  favor  {Mayor  of  New  York  v.  M,  R,  Co,,  143  N.  Y.  1,  27,  and  authori- 
ties there  cited),  but  this  power  is  subject  to  the  limitation  that  it  must 
not  be  against  good  morals  or  sound  public  policy.  {Matter  of  Petition  of 
.V.  y.,  L.  <£  W.  jB.  R,  Co.,  98  N.  Y.  447,  453.)  The  public  policy  of  the  State 
is  evidenced  in  legislative  and  constitutional  enactments,  and  is  defined  and 
applied  in  judicial  decisions.  {Matter  of  Lampson,  161  N.  Y.  611.)  When 
that  public  policy  has  been  declared  parties  cannot  make  a  binding  con- 
tract, by  waiver,  estoppel,  or  by  mutual  agreement,  which  is  in  violation 
of  such  declared  law  or  public  policy.  {Stemaman  v.  Metropolitan  Life  Ins, 
Co.,  170  N.  Y.  13,  19.)  Whatever  is  forbidden  by  law,  either  directly  or 
by  necessary  implication,  cannot  be  legally  done;  in  law  it  has  no  standing 
whatever  and  is  void.  And  a  "  void  act  is  no  act."  {People  V.  Witherhee, 
178  App.  Div.  368,  370,  and  authorities  there  cited;  Davidson  v.  Ream,  Id. 
362.) 

This  rule  is  specially  emphasized  as  it  relates  to  the  powers  of  courts  or 
bodies  charged  with  the  discharge  of  particular  duties.  The  powers  or 
jurisdiction  cannot  be  extended  by  consent.  The  rule  is  well  established 
that  "when  a  party  interposes  the  judgment  of  a  court  as  the  foundation  of 
his  title  or  claim,  the  want  of  juVisdiction  in  the  court  to  render  the  judg- 
ment may  always  be  set  up  against  it  when  sought  to  be  enforced,  or  when 
any  benefit  is  claimed  under  it  by  the  party  in  whose  favor  it  was  rendered. 
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or  by  any  oii«  claiming  under  him.  It  is  always  open  to  the  party  a^inst 
whom  the  judgment  is  offered  to  proTe  the  want  of  jurisdiction  in  the  court, 
even  though  such  proof  contradicts  recitals  in  the  record.  •  •  •  Whenever, 
therefore,  a  judgment  is  interposed  as  a  claim  or  the  foimdation  of  a  title, 
the  party  against  whom  it  is  offered  may  show  that  it  is  void,  and,  there- 
fore, that  the  supposed  record  is  not  in  truth  a  record  at  all.  No  court 
or  judicial  officer  can  acquire  jurisdiction  by  the  mere  assertion  of  it,  or  by 
erroneously  alleging  the  existence  of  facts  upon  which  jurisdiction  depends. 
If  the  court  had  no  jurisdiction,  it  had  no  power  to  make  a  record,  and 
the  supposed  record  is  not  in  truth  entitled  to  the  character  of  a  judgment." 
{O'Donoghue  v.  Boies,  159  N.  Y.  87,  98.)  In  harmony  with  tiiis  holding, 
and  relying  upon  it  for  authority,  this  court  in  Davidson  Y.  Ream  (178  App. 
Div.  362)  held  squarely  that  the  plaintiff,  who  had  invoked  the  jurisdic- 
tion of  the  court,  was  Dot  estopped  to  question  its  jurisdiction,  and  to 
have  a  judgment,  nominally  in  her  favor,  set  aside.  In  that  case  we  pointed 
out  that  the  court  was  without  jurisdiction  of  the  subject  matter,  and 
say:  ''The  lack  of  jurisdiction  makes  the  original  judgment  and  the 
record  of  its  action  utterly  void  and  unavailable  for  any  purpose,  and 
while  the  plaintiff  might  rely  upon  this  situation,  she  is  at  liberty  by  a 
more  direct  and  summary  proceeding  to  have  the  judgment  set  aside  and 
vacated,  and  this  right  is  not  affected  by  the  fact  that  this  application  is 
made  before  a  different  justice  from  the  one  who  presided  at  the  time  the 
judgment  was  granted.  {Kamp  v.  Kamp,  59  N.  Y.  212,  216-218,  and 
authorities  there  cited.)  The  application  in  the  case  now  before  us  is 
not  to  reverse  the  judgment  of  the  court,  or  to  consider  the  merits  of 
the  controversy,  but  to  prevent  the  enforcement  or  recognition  of  a  void 
judgment  {Kamp  v.  Kamp,  supra),  and  the  fact  that  the  ^plaintiff  was,  in 
form  at  least,  the  moving  party  in  the  original  action  does  not  estop  her 
from  invoking  the  aid  of  this  court.  Wherever  there  is  want  of  authority 
to  hear  and  determine  the  suDJect  matter  of  the  controversy  an  adjudica- 
tion upon  the  merits  is  a  nullity  and  does  not  estop  even  an  assenting 
party.  {Matter  of  Walker,  136  N.  Y.  20,  29,  and  authority  there  cited; 
Risley  v.  Phoeniw  Bwnk  of  City  of  New  York,  83  id.  318,  337;  O'Donoghue 
v.  Boies,  159  id.  87,  98,  99  and  authorities  there  cited.)  **  And  the  rule 
is  that  the  judgment  may,  under  such  circumstances,  be  attacked  directly 
or  collaterally  whenever  it  comes  in  question.  {0*Donoghue  v.  Boies,  supra, 
99.)  Clearly,  if  a  party  who  has  invoked  the  aid  of  a  court  of  general 
jurisdiction,  and  has  had  a  judgment  in  here  favor,  may  be  heard  to  ques- 
tion the  jurisdiction  of  such  court  over  the  subject  matter,  and  may  have 
the  judgment  set  aside  as  void,  it  cannot  be  held  that  the  insurance  carrier 
and  employer  are  estopped  to  question  the  jurisdiction  of  a  statutory  tribunal 
when  it  has  been  judicially  determined  that  such  tribunal  has  no  jurisdic- 
tion of  the  controversy.  The  insurance  carrier  and  employer  did  not 
invoke  the  jurisdiction ;  it  was  assumed  by  the  State  Industrial  Commission, 
under  the  letter  of  the  Workmen's  Compensation  Law,  and  it  now  having 
been  fully  determined  by  the  United  States  Supreme  Court  that  under  the 
circumstances  of  this  case  the  exclusive  jurisdiction  vests  in  the  United 
States  District  Courts,  exercising  admiralty  jurisdiction,  we  are  of  the 
opinion  that  these  two  cases  here  specially  considered  should  be  reversed,  and 
*Ji&t  Matter  of  Belknap  (No.  34)  should  be  affirmed. 
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So  far,  therefore,  as  the  jurisdictional  question  is  involyed  in  any  of  the 
above  cases,  we  are  of  the  opinion  that  it  cannot  be  waived^  and  that  the 
conduct  of  the  parties  cannot  work  an  estoppel  which  will  give  validity 
to  an  award  of  the  State  Industrial  Commission  where  it  was  without  juris- 
diction of  the  subject  matter.  A  party  may,  by  appearing,  waive  an  objec- 
tion to  the  jurisdiction  of  his  person,  but  he  cannot  confer  authority  upon 
a  court  or  other  body,  which  is  denied  by  law,  by  a  failure  to  offer  the 
objection  seasonably.  Where  the  body  acts  contrary  to  law  and  without 
power  or  jurisdiction,  the  party  aggrieved  may  raise  the  question  at  any 
time  when  his  rights  are  invaded;  he  may  challenge  the  jurisdiction.  Where 
there  are  facts  before  the  court  for  determination  on  which  the  question 
of  jurisdiction  depends,  of  course  the  adjudication  may  be  reiviewed  only 
on  appeal.  [O'Donoghue  Y.  Boies,  supra).  In  such  a  case  it  is  necessary 
to  raise  the  question  at  a  proper  time  and  in  a  proper  manner,  but  the 
question  of  whether  the  body  acted  within  the  jurisdiction  or  power  granted, 
and  which  impliedly  forbade  the  exercise  of  any  other  power  than  that 
granted,  may  always  be  asserted  and  raised,  directly  or  collaterally,  either 
from  an  inspection  of  the  record  itself  when  offered  in  behalf  of  the  party 
claiming  under  it,  or  upon  extraneous  proof  which  is  always  admissible 
for  that  purpose.  {O'Donoghue  v.  Boies,  supra,  99.)  The  fact  that  appel- 
late courts,  confined  to  the  review  of  law  questions,  will  not  consider  % 
constitutional  question  which  was  not  presented  in  the  court  below,  as  in 
Vallei/  8.  8.  Company  v.  Waitawa  (244  U.  S.  202),  does  not  change  this 
rule.  It  is  the  duty  of  such  court  to  review  only  the  actual  determina- 
tions of  the  court  below,  not  to  take  original  cognizance,  and  the  fact  that 
the  party  may  subsequently  raise  the  question  of  jurisdiction  fully  protects 
his  rights.  It  matters  not  how  complete  the  adjudication  may  be,  if  the 
court  was  without  power  or  jurisdiction  its  judgment  or  decree  is  without 
avail.  This  distinction  runs  through  all  the  cases,  reaching  to  the  powers 
of  municipal  or  other  corporations.  Mere  irregularities,  not  going  to  the 
jurisdiction  of  the  body  acting,  may  be  disr^arded,  or  their  effect  limited; 
but  where  they  reach  to  the  dignity  of  jurisdictional  defects  they  are  fatal. 
{Moore  v.  Mayor,  73  N.  Y.  238,  248,  249,  and  authorities  cited.) 

In  Matter  of  Doey  (No.  38)  and  Matter  of  Coakley  (No.  35)  we  have 
cases  in  which  the  employers  were  corporations  engaged  in  making  altera- 
tions or  repairs  upon  ocean-going  ships  to  fit  them  for  carrying  particular 
cargoes,  and  the  employee  was  found  dead  in  the  hold  of  the  vessel  in  one 
instance,  and  was  injured  in  the  other.  Awards  have  been  made  in  both 
cases,  and  the  only  separate  question  necessary  to  be  considered  is  whether 
these  men  were  within  the  exclusive  jurisdiction  of  admiralty  in  the  per- 
formance of  their  work;  whether  their  contracts  of  employment  were  mari- 
time in  their  nature.  It  is  true  that  these  men  were  what  might  be=  called 
carpenters  by  trade,  and  they  were  engaged  in  carpenter  work  at  the  time 
of  the  accidents,  but  they  were  doing  work  looking  to  the  fitting  of  vessels 
to  carry  the  cargoes  offered;  they  were  doing  work  preliminary  to  the 
actual  loading,  of  the  vessels,  and  no  good  reason  suggests  itself  to  our 
minds  why  we  should  attempt  to  distinguish  between  this  class  of  labor, 
performed  on  shipboard  in  connection  with  the  taking  on  of  cargoes,  and 
the  work  of  longshoremen  in  actually  placing  cargo.  The  work  of  a  steve- 
dore has  been  conclusively  determined  to  be  maritime  in  its  nature,  and 


Digitized  by  VjOOQ IC 


368     CouBT  Decisions  on  Workmen's  Compensation  Law 

his  contract  of  employment  a  maritime  contract,  and  that  injuries  received 
in  connection  with  the  performance  of  such  contract  on  shipboard  were 
likewise  maritime;  and  that  the  rights  and  liabilities  of  the  parties  in  con- 
nection therewith  are  matters  clearly  within  the  admiralty  jurisdiction. 
{Southern  Pacific  Co.  y.  Jmaen,  244  U.  8.  205,  217,  and  authority  there 
cited.)  It  is  not  the  particular  kind  of  work  which  the  person  is  qualified 
to  perform,  or  the  fact  that  he  is  performing  a  particular  kind  of  work, 
which  determines  the  exclusive  jurisdiction  of  a  court  of  admiralty;  it  is 
the  character  of  the  contract  —  whether  it  has  reference  to. maritime  serv- 
ice or  maritime  transactions.  {AtUmtio  Transport  Co.  v.  Imbrovek,  234 
U.  S.  52,  62.)  In  the  case  of  torts,  the  mere  fact  that  the  tort  occurs  on 
board  of' a  ship  located  in  navigable  waters,  is  sufficient  {Atlantic  Transport 
Co,  V.  Imhrovek,  av/pra)  and  matters  of  contract  in  connection  with  such 
employment  are  likewise  within  the  rule,  as  we  have  already  seen.  Both 
of  these  cases  sound  in  tort;  they  are  cases  in  which  courts  of  common 
law  and  of  admiralty  had  concurrent  jurisdiction  prior  to  the  enactment 
of  the  Workmen's  Compensation  Law,  and  we  are  clearly  of  the  opinion 
that  the  State  Industrial  Commission,  which  has  no  common-law  jurisdic- 
tion, has  no  power  to  deal  with  these  cases.  In  Atlantic  Transport  Co,  ▼. 
Imhrovek  {supra),  the  employer  was,  as  in  this  case,  a  corporation  employ- 
ing persons  to  aid  in  the  loading  and  unloading  of  ships  at  their  do<&s, 
and  the  court  held  that  admiralty  had  jurisdiction  of  the  cause  of  action 
against  such  employers,  although  the  work  was  being  done  for  the  steam- 
ship company,  and  the  accident  grew  out  of  such  work.  If  the  court  in  that 
case  had  jurisdiction  of  the  employer,  it  would  have  jurisdiction  in  the 
cases  now  under  consideration,  and,  having  such  jurisdiction,  the  State 
Industrial  Commission  cannot  have  it,  and  the  awards  should  be  reversed. 
In  Matter  of  Anderson  (No.  48),  Matter  of  Keator  (No.  62)  and  Matter 
of  Tacoletti  (No.  60)  the  injured  employees  were  at  work  upon  the  wharf, 
and,  if  the  jurisdiction  depended  upon  the  rule  in  cases  of  torts,  it  might 
be  that  there  would  be  some  question  as  to  whether  the  admiralty  court 
would  have  jurisdiction.  The  authorities  seem  to  hold  that  in  matters  of 
tort  the  location  is  controlling;  that  to  give  jurisdiction  the  tort  must  have 
been  committed  upon  the  high  seas  or  navigable  waters,  and  it  has  been 
held  that  docks  and  piers  were  not  a  part  of  the  .navigable  waters,  but 
were  rather  extensions  of  the  land.  The  difficulty  is,  however,  that  section  9 
of  the  Judiciary  Act  of  1789  (1  Stat.  76,  77)  gives  the  District  Courts 
of  the  United  States  **  exclusive  original  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction;  *  *  *  saving  to  suitors,  in  all 
cases,  the  right  of  a  common  law  remedy,  where  the  common  law  is  com- 
petent to  give  it,''  and  this,  is  still  the  law.  {Southern  Pacific  Co,  v.  Jensen, 
supra,)  **  The  work  of  a  stevedore  in  which  the  deceased  was  engaged 
is  maritime  in  its  nature;  his  employment  was  a  maritime  contract;  the 
injuries  which  he  received  were  likewise  maritime;  and  the  rights  and 
liabilities  of  the  parties  in  connection  therewith  were  clearly  matters  within 
the  admiralty  jurisdiction."  {Southern  Pacific  Co,  v.  Jensen,  supra, 
217.)  In  other  words  the  admiralty  court  has  exclusive  jurisdiction  of 
maritime  contracts,  except  in  so  far  as  the  parties  have  common  law 
remedies  which  they  may  assert,  and  if  an  employee  under  a  maritime 
contract  receives  an  injury  he  must  look  either  to  the  conmion  law  or  to 
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the  admiralty  jurisdietioii  for  his  remedy.  Whether  the  Workmen's  Com- 
pensation Law  has  operated  to  take  away  the  common  law  remedy  of  per- 
sons envployed  in  loading  and  imloading  ships  tmder  maritime  contracts  it  is 
not  now  necessary  to  consider  it;  it  is  enough  that  the  remedy  which  the 
Workmen's  Compensation  Law  attempts  to  give  is  of  a  character  wholly 
unknown  to  the  conunon  law,  incapable  of  enforcement  by  the  ordinary 
processes  of  any  court  and  is  not  saTed  to  suitors  from  the  grant  of  exclu- 
sive jurisdiction.  {Southern  Pacific  Co,  v.  Jensen,  9upra,  218.)  In  such 
a  sitxiatlon  the  remedy  must  be  fotmd  elsewhere  than  in  the  Workmen's 
Oompensation  Law,  and  that  is  the  question  presented  here.  Maritime 
contracts  must  be  enforced,  and  the  rights  of  parties  determined  under 
them,  eitlier  in  admiralty  or  in  courts  of  common  law;  they  cannot  be  dis- 
posed of  by  a  tribunal  unknown  to  either  of  these  jurisdictions. 

While  there  are  s<nne  expressions  in  Southern  Pacific  Co.  v.  Jensen  (awpra), 
which  seem  to  intimate  that  the  case  is  intefided  to  be  limited  to  vessels 
engaged  in  interstate  or  foreign  commerce,  we  think  a  ^careful  reading  of 
the  opinion  does  not  warrant  such  a  limitation,  especially  in  the  light  of 
the  previous  adjudications  of  that  court.  In  The  Bine  v.  Trever  (4  Wall.  555, 
563),  the  court,  in  speaking  of  The  Oenesee  Chief  (12  How.  457),  say  that 
that  case  overrules  all  the  previous  decisions  limiting  the  jurisdiction  to  tide- 
water, and  *'  asserts  the  broad  doctrine  that  the  principles  of  that  jurisdic- 
tion, as  conferred  on  the  Federal  courts  by  the  Constitution,  extend  wherever 
ships  float  and  navigation  successfully  aids  commerce,  whether  internal 
or  external,**  and  in  Matter  of  Oo/mett  (141  U.  S.  1,  15),  the  court,  after 
citing  many  cases,  say:  ''In  some  of  the  cases  it  was  held  distinctly  that 
this  jurisdiction  does  not  depend  on  the  question  of  foreign  or  interstate 
commerce,  but  also  exists  where  the  voyage  or  contract,  if  maritime  in 
character,  is  made  and  to  be  performed  wholly  within  a  single  state,"  and 
quotes  Mr.  Justice  Clifford  as  saying  that  "  difficulties  attend  every  attempt 
to  define  the  exact  limits  of  admiralty  jurisdiction,  but  it  cannot  be  made 
to  depend  upon  the  power  of  Congress  to  regulate  commerce,  as  conferred  in 
the  Constitution.  They  are  entirely  distinct  things,  having  no  necessary  con- 
nection with  one  another,  and  are  conferred  in  the  Constitution  by  separate 
and  distinct  grants." 

If  the  Workmen's  Compensation  Law  had  given  the  right  which  the 
statute  now  gives,  and  had  provided  a  common  law  remedy,  the  difficulty 
here  presented  would  not  exist.  {Dougan  v.  ChampUUn  Transportation  Co,, 
56  N.  Y.  1,  5.)  By  giving  a  right  unknown  to  the  common  law,  and  by 
providing  a  remedy  equally  strange  to  our  underlying  law,  the  subject  mat- 
ter of  contracts  of  a  maritime  nature  is  left  to  the  exclusive  jurisdiction 
granted  by  law  to  courts  of  admiralty,  and  the  awards  made  by  the  State 
Industrial  Commission  are  without  jurisdiction,  and  void. 

All  of  the  awards  made  must  be  reversed,  and  all  of  the  orders  which 
have  been  made  denying  relief  to  the  appellants,  must  follow  this  disposi- 
tion; and  in  Matter  of  Belknap  (No.  34)  the  determination  of  the  Com- 
mission should  be  affirmed. 

All  concurred,  except  John  M.  Kellogo,  P.  J.,  who  dissented  (with  an 
opinion  in  which  Cochrane,  J.,  concurred)  in  each  of  the  cases  except  the 
BuUivan  case,  the  Belknap  case  and  the  EnUly  Anderson  case,  in  which  latter 
cases  he  concurred  in  the  result. 
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John  M.  Kellogg,  P.  J.  (dissenting  in  part) :  Concededly  the  Workmen': 
Compensation  Law  is  valid,  and  its  terms,  in,  effect,  enter  into  every  con- 
tract of  employment  embraced  within  its  various  groups.  {Matter  of  Post  v. 
Burger,  216  N.  Y.  544.) 

The  State  Industrial  Commission  has  general  jurisdiction  over  all  ques- 
tions of  compensation,  and  when  a  claim  apparently  within  the  law  is 
presented  to  it,  and  the  employer  and  insurance  carrier  are  duly  noticed 
of  it  and  of  the  hearing  thereof,  the  Commission  has  general  jurisdiction  of 
the  subject  matter  and  of  the  parties.  If  in  exercising  its  jurisdiction  it 
makes  mistakes,  overlooks  certain  facts  or  rules  of  law,  the  remedy  is  by 
appeal. 

The  determination  of  the  Commission  is  more  easily  sustained  by  the 
general  presiunption  created  by  the  statute  that  in  a  proceeding  to  enforce 
a  claim  for  compensation,  in  the  absence  of  substantial  evidence  to  the  con- 
trary, the  claim  comes  withii}  the  provisions  of  that  Act.     (Section  21.) 

The  determination  of  the  Commission  is  also  aided  by  section  20  of  the 
law,  which  provides :  "  The  Commission  shall  have  full  power  and  authority 
to  determine  all  questions  in  relation  to  the  payment  of  claims  presented 
to  it  for  compensation  imder  the  provisions  of  this  chapter.  *  •  •  The 
decision  of  the  Commission  shall  be  final  as  to  all  questions  of  f«u!t  and, 
except  as  provided  in  section  23,  as  to  all  questions  of  law.*'  Section  23 
provides:  "An  award  or  decision  of  the  Commission  shall  be  final  and  con- 
clusive upon  all  questions  within  its  jurisdiction  as  against  the  State  Fund, 
or  between  the  parties,  unless  reversed  or  modified  on  appeal  therefrom  as 
hereinafter  provided." 

It  is  unprofitable  to  attempt  to  apply  to  proceedings  under  this  law  the 
rules  relating  to  actions  and  other  proceedings  in  court,  for  one  of  the 
objects  of  the  law  was  to  take  claims  of  injured  employees  from  the  courts 
where  determination  depends  somewhat  upon  technicality  and  fixed  rules 
of  law  and  practice,  and  to  provide  a  summary  remedy  where  matters  of 
substance  only  should  be  considered  and  speedy  substantial  justice  admin- 
istered in  an  informal  way.  Section  68  of  the  law  provides  that  the  Com- 
mission "  in  making  an  investigation  or  inquiry  or  conducting  a  hearing, 
shall  not  be  bound  by  the  common  law  or  statutory  rules  of  evidence,  or  by 
technical  or  formal  rules  of  procedure  except  as  provided  by  this  chapter, 
but  may  make  such  investigation  or  inquiry,  or  conduct  such  hearing  in 
such  manner  as  to  ascertain  the  substantial  rights  of  the  parties."  The 
provisions  above  referred  to  not  only  relate  to  and  govern  the  action  of  the 
Commission,  but  continue  at  all  times,  and  govern  the  actions  of  any  court 
which  is  called  upon  to  review  or  consider  in  any  way  the  proceedings  of  the 
Commission. 

An  employment  may  fall  within  one  of  the  groups  named  as  hazardous 
employments;  nevertheless  there  may  be  employments  embraced  within 
that  group  which  are  practically  exempted  from  the  law  and  for  which 
compensation  cannot  be  made.  For  example,  the  operation  of  a  stationary 
engine  is  within  group  22  as  a  hazardous  employment;  but  if  the  engine  is 
operated  by  the  farmer  who  owns  it,  and  his  farm  hands^  in  doing  his 
ordinary  farm  work,  such  as  threshing  and  sawing  wood,  etc.,  the  operator 
is  not  within  the  benefits,  of  the  law  because  farm  laborers  and  domestic 
servants  are  excepted  therefrom  by  subdivision  4  of  section  3.    Longshore 
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work,  including  the  loading  or  unloading  of  cargoes  "  or  moving  or  handling 
the  same  on  any  dock,  platform  or  place,  or  in  any  warehouse  or  other  place 
of  storage,"  is  a  hazardous  employment  within  group  10;  but  if  a  stevedore, 
or  a  longshoreman  who  is  performing  the  work  of  a  stevedore,  is  actually 
engaged  in  stowing  away  the  cargo  upon  a  vessel  navigating  public  waters, 
he  is  not  within  the  protection  of  the  law.  {Southern  Pacific  Co.  v.  Jensen, 
244  U.  S.  205;  Cl7jde  8.  8.  Co,  v.  Walker,  i±  256;  Atlaf^ic  Transport  Co.  v. 
Jmbrovek,  234  U.  S.  52.)  Such  work,  being  performed  upon  navigable  waters 
in  contra-distinction  to  work  upon  the  dock  or  upon  land,  is  within  exclusive, 
admiralty  juriediction. 

A  careful  perusal  of  the  cases  cited  shows  that  there  is  more  or  less 
uncertainty  as  to  just  what  coilstitutes  an  admiralty  or  maritime,  claim. 
The  cases,  however,  establish  that  the  exact  location  of  the  performance 
of  the  work,  that  is  upon  navigable,  waters  or  upon  a  Fhip  in  use  in  navigat- 
ing such  waters,  is  the  controlling  feature  in  case  of  an  injury  to  a  work- 
man. The  effect  of  these  cases,  when  attempted  to  be  used  to  destroy  or 
limit  this  beneficial  statute,  must  be  strictly  construed  and  confined  to  the 
actual  point  decided  by  them,  or  necessarily  included  in  the  spirit  of  the 
decision.  The  mere  fact  that  an  injury  takes  place  upon  a  boat,  at  a  public 
dock,  does  not  show  conclusively  that  it  was  a  matter  within  the  admiralty 
jurisdiction.  It  must  arise  from  a  matter  pertaining  to  the  navigation  of  the 
boat;  if  we  assume  that  the  boat  upon  which  the  accident  occurred  had 
never  entered  upon  navigation,  but  was  being  fitted  for  its  initial  trip,  the 
work  upon  it  would  not  be  within  admiralty  jurisdiction. 

A  claim  is  presented  to  the  Commission  showing  that  an  employee  was 
injured  while  operating  a  stationary  engine.  The  employer  and  insurance 
carrier  are  summoned  before  it  and  the  evidence  taken.  The  facts  alleged 
in  the  claim  are  not  disputed,  but  it  does  not  appear  just  what  kind  of 
work  the  engine  was  doing  at  the  time  of  the  accident;  neither  party 
apparently  was  interested  in  that  question  at  the  time.  An  award  made 
upon  that  record  is  not  void  by  proof  thereafter  that  the  engine  at  the  time 
was  engaged  by  the  owner  in  performing  his  ordinary  farm  work,  or  that 
the  engine  was  in  operation  upon  a  steamboat  navigating  public  w^aters. 
Those  matters  should  have  been  proved  before  the  Commission.  The  evi- 
dence before  the  Commission,  and  the  presumptions  applying  to  the  case, 
fully  justified  the  award  when  made  and,  as  we  have  seen,  the  determina- 
tion is  final  unless  reversed  or  modified  on  appeal.  The  insurance  carrier 
and  employer  had  their  day  in  court,  and  if  they  were  within  an  exception 
to  the  law  they  should  have  proved  it. 

Upon  the  other  hand,  if  we  assume  that  it  appeared  before  the  Com- 
mission that  the  engine  was  in  fact  engaged  by  the  owner  in  doing  his 
ordinary  farm  work,  and  was  used  solely  for  that  purpose  by  the  farm 
hand  who  waa  injured,  or  that  it  was  on  board  a  ship  navigating  public 
waters,  the  Commission  would  have  no  power  to  go  further  with  the 
inquiry,  as  the  claim  clearly  would  not  be  within  its  jurisdiction.  In  the 
first  supposed  case  the  petition  upon  which  the  hearing  was  had,  and  the 
evidence  aided  by  the  presumptions  in  favor  of  the  claim,  show  that  it  was 
a  matter  properly  before  the  Commission.  In  the  other  supposed  case,  it 
appeared  that  the  Commission  had  no  power  to  make  inquiry  as  to  such 
matter.    A  court,  or  body  acting  judicially,  after  it  has  acquired  jurisdiction 
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admiralty  jurisdiction  that  the  insurance  carrier  and  the  employer  would 
bring  that  fact  to  its  attention.  The  question,  under  the  then  state  of  the 
decisions,  was  not  deemed  material,  and  it  is  probable  that  for  that  reason 
no  inquiry  was  made.  The  fact,  however,  that  the  insurance  carrier  did 
not  prove  its  defense  did  not  deprive  the  Commission  of  the  jurisdiction 
which  the  claim  filed  gave  it  to  hear  and  decide  the  claim. 

The  insurance  carrier,  after  having  paid  the  awards  for  a  longer  or 
shorter  time  without  objection,  asks  to  have  them  vacated  upon  proof  to 
the  Commission  that  the  accident  happened  upon  navigable  waters  and  that 
therefore  the  employees  were  not  within  the  protection  of  the  Workmen's 
Compensation  Law.  The  application  was  directed  to  the  conscience  of  the 
Commission.  It  might  grant  it  if  in  its  opinion,  under  the  circimistances, 
it  was  just  to  do  so;  otherwise  it  was  its  duty  to  deny  the  application.  In 
the  Keator  case,  as  we  have  seen,  his  employer  was  engaged  in  an  employ- 
ment concededly  hazardous  under  the  act.  In  all  of  the  other  cases  the 
insurance  carrier,  in  making  the  application,  claims  that  the  employers  were 
not  within  the  provision  of  the  law  and  that  they  required  no  insurance, 
and  that  any  instance  obtained  by  them  was  unnecessary  and  unenforceable. 
The  employer  engaged  in  a  hazardous  business  must  insure  or  qualify  as  a 
self-insurer,  and  by  insuring  he  relieves  himself  from  all  claims  of  negli- 
gence on  account  of  the  injury  and  at  the  same  time  obtains  compensation 
for  his  workmen  to  whom  he  owes  an  obligation  of  protection  in  a  greater 
or  less  degree.  The  insurance  company  was  under  no  obligation  to  issue  a 
policy;  it  sought  the  risks  and  assumed  them  voluntarily  upon  the  theory 
that  by  insuring  these  employers  whose  business  it  claims  was  upon  boats 
navigating  the  public  waters  it  would  do  a  profitable  business.  The  premium 
is  in  its  pocket;  the  loss  insured  against  has  occurred  and  a  just  award  has 
been  made.  The  award  docs  not  charge  it  with  any  liability  except  such 
as  it  voluntarily  assumed  and  for  which  it  has  been  fully  compensated.  In 
obtaining  the  premium  the  company  overreached  the  employer  and  the 
employee  by  apparently  giving  them  nothing  for  the  premium,  or,  if  acting 
honestly,  was  proceeding  under  a  mistake  of  law;  if  it  has  made  a  mistake 
of  law,  it  should  not  be  relieved  from  the  effect  of  it  as  long  as  it  has  been 
paid  fully  for  taking  the  risk.  If  it  intentionally  overreached  the  employer 
and  the  employee,  by  selling  them  insurance  which  it  knew  to  be  worthless, 
the  courts  will  not  be  solicitous  to  aid  it  in  such  a  scheme.  The  position 
of  the  company  is  technical  and  unjust  in  the  extreme,  and  while  it  may 
be  said  that  some  of  the  reasoning  here  is  technical,  it  is  reasonably  fair  to 
offset  technicality  against  technicality  in  the  intereart:  of  justice.  As  a  mat- 
ter of  justice,  and  perhaps  of  technical  reasoning,  the  same  rules  should 
apply  to  all  the  cases,  aside  from  the  Kcalor  case,  because  the  result  sought 
to  be  reached  by  the  insurance  company  leads  to  a  gross  injustice.  But  we 
have  seen  that  in  the  Sullivan  case  and  in  the  Bernard  Anderson  case  the 
awards  are  void  upon  their  face,  and  the  Commission  having  made  void 
awards  should  vacate  them.  In  the  other  cases  we  agree  with  the  Conunis- 
sion  that  justice  did  not  require  the  vacating  of  the  award.  We  have  seen 
that  the  insurance  carrier  voluntarily  entered  into  the  insurance  as  a  good 
stroke  of  business  for  itself.  Its  policy  provides  that  if  the  law  shall  be 
held  unconstitutional  or  invalid  in  whole  or  in  part  by  the  judgment  of  the 
court  of  last  resort,  the  premium  rates  provided  by  the  policy  shall  apply 
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until  tlie  date  of  such  judgment  and  that  the  rates  thereafter  shall  be 
adjusted  ao  as  to  reflect  the  changed  condition.  That  language  applied  to 
these  cajses  means  that  nothwithstanding  the  declared  invalidity  of  some  parts 
of  the  law,  the  premium  for  carrying  that  risk  shall  belong  to  the  Company, 
not  probably  as  a  gift,  but  as  something  which  it  has  earned,  which  calls  forth 
the  fair  inference  that  the  policy  contemplates  payments  for  accidents  which 
have  happened  up  to  the  time  when  the  invalidity  is  declared. 

If  the  payment  of  the  award  should  fall  upon  the  employer  at  any  time, 
the  determination  of  this  appeal  is  without  prejudice  to  his  right  to  bring 
the  matter  again  before  the  Commission.  {MoNaUy  v.  Diamond  MilU  Pa/per 
Co.,  9  Departmental  Rpta.  352.) 

I,  therefore,  favor  a  reversal  in  the  BuUvonn^  the  BeUenap  and  the  Bernard 
Anderson  cases  and  an  affirmance  in  each  of  the  other  cases.  Cochbanx,  J., 
concurred. 

Determination  in  each  case  reversed  and  the  awards  annulled,  except  in 
the  Belknap  case,  where  the  detennination  is  affirmed. 

In  deciding  with  opinion  the  three  cases  appealed  from  the 
Appellate  Division,  the  Court  of  Appeals  has  held  (1)  that  admi- 
ralty or  maritime  law  covers  longshoremen  and  othere  injured  on 
piers  or  docks  while  engaged  at  lading  or  unlading  work  and  car^ 
penters  injured  on  vessels  while  temporarily  plying  their  voca- 
tions, their  employers  being  not  the  vessel  owners  but  independent 
contractors;  and  (2)  that  the  employer  and  insurance  carrier  can 
at  any  time  question  the  jurisdiction  of  the  Commission  in  any 
accident  case  occurring  under  admiralty  or  maritime  jurisdiction 
prior  to  the  reversal  of  the  Jensen  and  Walker  aw^ards  by  the 
United  States  Supreme  Court.  In  writing  for  the  court,  Judge 
McLaughlin  has  based  brief  opinions  in  the  Anderson  and  Keator 
cases  upon  a  lengthy  opinion  in  the  Doey  case.  The  opinions  are 
as  follows : 

DoET  V.  HowLAND  Co.,  —  N.  Y.  — ,  Juue  4,  1918. 

McLAUOHLiir,  J.:  On  the  Slst  of  July,  1916,  Patrick  Doey,  an  employee  of 
Clarence  P.  Howland  Co.,  Inc.,  while  engaged  in  making  repairs  on  the  steam- 
ship Normandie,  lost  his  life  by  falling  down  a  hatchway.  His  widow,  on 
behalf  of  herself  and  infant  children,  filed  &  claim  with  the  state  industrial 
commission,  under  chapter  41  of  the  Laws  of  1914,  for  compensation  for  his 
death.  The  commission  recognized  the  validity  of  the  claim  and  in  March, 
1917,  made  an  award  directing  that  the  same  be  satisfied  by  weekly  payments. 
The  employer  and  insurance  carrier  acquiesced  in  the  award  until  May  21, 
1917,  when  the  Supreme  Court  of  the  United  States  handed  down  its  decisions 
in  Southern  Pacific  Co.  v.  Jensen  (244  U.  S.  205)  and  Clyde  Steamship  Co.  v. 
Walker  (Id.  255)  holding  that  the  New  York  State  Workmen's  Compensation 
Law  (Laws  of  1914,  chap.  41),  in  ao  far  as  it  applied  to  contracts  maritime  in 
iiature,  waa  void,  inasmuch  aa  the  same  was  in  contravention  of  article  III, 


Digitized  by  VjOOQ IC 


ST'C     CouET  Decisions  of  Woskmsn's  Compensation  Law 

section  2,  of  the  Federal  Constitution  extending  the  judicial  power  of  the 
United  States  to  all  cases  of  'admiralty  and  maritime  jurisdiction;  also  in 
oontrayention  of  section  9  of  the  Judiciary  Act  of  1789,  continued  in  Judicial 
Code  of  1911,  paragraphs  24  and  256  (36  Statutes  at  Large,  1091,  1160;  chap. 
231,  Comp.  Statutes,  1916,  pars.  991,  1213),  by  which  the  District  Courts  of 
the  United  States  are  given  "  exclusive  original  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction;  .  .  .  saving  to  suitors,  in  all 
cases,  the  right  of  a  common  law  remedy,  where  the  common  law  is  competent 
to  give  it." 

After  these  decisions  had  been  rendered  the  employer  and  insurance  carrier 
moved,  to  vacate  the  award,  on  the  ground  that  the  state  industrial  commis- 
sion did  not  haye  jurisdiction  to  make  the  same.  The  application  was  denied 
and  an  appeal  then  taken  to  the  Appellate  Division,  where  the  determination 
of  the  commission  was,  by  divided  court,  reversed  and  the  award  vacated. 
From  this  order  the  industrial  commission  appeals  to  this  court. 

Two  questions  are  presented:  (a)  Waa  Doey,  at  the  time  of  his  death, 
engaged  in  the  performance  of  a  maritime  contract?  (b)  If  so,  were  the  re- 
spondents, after  having  recognised  the  validity  of  the  award  by  making  pay- 
ments thereon  and  not  appealing  therefrom,  in  a  position  to  question  the 
jurisdiction  of  the  commission? 

If  the  first  question  be  answered  in  the  affirmative,  then  it  necessarily  fol- 
lows from  the  decisions  of  the  Supreme  Court  of  the  United  States  above 
referred  to,  that  the  commission  had  no  authority  to  make  the  award  in  ques- 
tion. In  determining  whether  a  contract  be  of  maritime  nature,  localitry  is 
not  controlling,  since  the  true  test  is  the  subject-matter  of  the  contract  —  the 
nature  and  character  of  the  work  to  be  done.  {Erie  R,  R.  Co,  v.  Welsh,  242 
U.  S.  303. )  In  torts  the  rule  is  different.  There,  jurisdiction  depends  solely 
upon  the  place  where  the  tort  was  committed,  which  must  have  been  upon 
the  high  seas  or  other  navigable  waters.  {Atlantic  Transport  Co.  of  W.  Fa. 
V.  Imhrovek,  234  U.  S.  62.)  An  award  under  the  Workmen's  Compensation 
Law  is  not  made  on  the  theory  that  a  tort  hajs  been  committed;  on  the  con- 
trary, it  is  upon  the  theory  that  the  statute  giving  the  conunission  power  to 
make  an  award  is  read  into  and  becomes  a  part  of  the  contract.  {Matter  of 
Post  V.  Burger  d  GohUce,  216  N.  Y.  544.)  The  contract  of  employment,  by 
virtue  of  the  statute,  contains  an  implied  provision  that  the  employer,  if  the 
employee  be  injured,  will  pay  to  him  a  certain  sum  to  compensate  for  the 
injuries  sustained,  or  if  death  results,  a  certain  sum  to  dependents.  These 
payments  are  made  irrespective  of  whether  or  not  the  employer  was  guilty  of 
wrongdoing.  It  is  a  part  of  the  compensation  agreed  to  be  paid  for  services 
rendered  in  the  course  of  the  employment. 

In  the  present  case,  upon  the  conceded  facts,  I  am  of  the  opinion  that  Doey 
was,  at  the  time  he  met  his  death,  engaged  in  the  performance  of  a  maritime 
contract.  His  employer  had  taken  a  contract  to  repair  an  ocean-going  vessel, 
preparatory  to  its  taking  on  a  cargo  of  grain.  Doey  was  one  of  several  car- 
penters employed  to  make  the  necessary  changes.  He  was,  at  the  time  he  was 
killed,  engaged  in  such  work  on  a  steamship  then  in  navigable' waters.  The 
contract  to  make  the  changes  was  certainly  maritime  in  its  nature.  Prepar- 
ing a  steamship  to  receive  a  cargo  is  as  much  maritime  in  nature  as  putting 
the  cargo  on  or  taking  it  from  the  ship.  Nor  was  the  nature  of  the  contract 
changed  in  any  way  because  the  contractor  did  not  actually  do  the  work  him- 
self, but  employed  others  to  do  it  for  him.    Doey's  contract  of  employment 
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was  just  as  much  of  «  maritime  nature  as  was  that  of  his  employer.  Any 
doubt  that  might  have  existed  that  an  employee  of  a  contractor  to  load  a 
ship  is,  while  thus  engaged,  in  the  performance  of  a  maritime  contract,  was 
settled  by  the  decision  in  Atlantic  Transport  Co,  of  W.  Fck  y.  Jmbrovek 
{8upra).  There,  Mr.  Justice  Hughes,  who  delivered  the  opinion  of  the  court, 
referring  to  the  work  of  a  longshoreman,  said:  "The  libelant  Was  injured 
on  a  ship,  lying  in  navigable  waters,  and  while  he  was  engaged  in  the  perform- 
ance of  a  maritime  service.  We  entertain  no  doubt  that  the  service  in  loading 
and  stowing  a  ship's  cargo  is  of  this  character.  Upon  its  proi>er  performance 
depend  in  large  measure  the  safe  carrying  of  the  cargo  and  the  safety  of  the 
ship  itself;  and  it  is  a  service  absolutely  necessary  to  enable  the  ship  to  dis- 
charge its  maritime  duty.  Formerly  the  work  was  done  by  the  ship's  crew, 
but,  owing  to  the  exigencies  of  increasing  commerce  and  the  demand  for  rapid- 
ity and  special  skill,  it  has  become  a  specialized  service  devolving  upon  a  class 
'  as  clearly  identified  with  maritime  affairs  as  are  the  mariners.' "     (p.  61.) 

In  Southern  Pacific  Co.  y.  Jensen  {supra)  the  decedent  was  an  employee  of 
the  Southern  Pacific  Company,  a  corporation  organized  under  the  laws  of  the 
state  of  Kentucky,  where  it  had  its  principal  oi&ce.  It  also  had  an  office  at 
pier  49,  North  river,  New  York  city.  It  had  a  contract  to  unload  a  cargo 
from  a  steamship  lying  alongside  that  pier.  Jensen,  in  the  discharge  of  his 
duties  to  his  employer,  drove  on  to  the  steamship  an  electric  truck,  where  it 
was  loaded  with  lumber.  He  then  started  to  drive  the  truck  from  the  ship 
and  while  it  was  on  the  bridge  connecting  the  ship  with  the  pier,  his  head 
came  in  contact  with  a  piece  of  timber  and  he  was  killed.  The  court  held, 
revei'sing  this  court,  that  the  New  York  state  industrial  commission  had  no 
jurisdiction  to  make  the  award  under  the  Workmen's  Compensation  Law  of 
that  state,  since  the  contract  which  Jensen  was  performing  was  maritime  in 
its  nature. 

In  Clyde  Btfiamship  Co,  v.  Walker  (supra)  the  steamship  company  had 
taken  a  contract  to  unload  a  vessel.  It  employed  Walker,  a  longshoreman, 
to  assist  in  doing  the  work.  While  thus  engaged  he  was  killed.  It  was  held, 
on  authority  of  the  Jensen  case,  that  at  the  time  he  received  his  injuries  he 
wa«  engaged  in  a  maritime  contract  over  which  the  admiralty  courts  had 
exclusive  jurisdiction;  that  the  New  York  state  industrial  commission  had 
no  authority  to  make  the  award  and  that  the  decision  of  this  court  in  so 
holding  was  erroneous. 

In  view  of  these  decisions,  I  am  unable  to  reach  a  conclusion  other  than 
that  Doey,  at  the  time  he  lost  his  life,  was  engaged  in  a  maritime  contract 
and  if  this  view  be  correct,  then  the  industrial  commission  had  no  authority 
to  make  the  award  in  question.  This  conclusion  necessarily  leads  to  the  con- 
sideration of  the  second  question. 

I  am  of  the  opinion  that  the  employer  and  insurance  carrier  were  in  a 
position  to  question  the  jurisdiction  of  the  commission  to  make  the  award. 
The  only  authority  it  had  to  make  the  award  was  that  derived  from  the  stat- 
ute. The  power  thus  given  was  unknown  to  the  common  law,  as  well  as  the 
method  of  procedure.  The  rule  is  well  settled  that  a  court  authorized  by 
statute  to  entertain  jurisdiction  in  a  particular  case  only,  if  it  undertakes  to 
exercise  jurisdiction  in  a  case  to  which  the  statute  has  no  application,  does  not 
acquire  jurisdiction  and  its  judgment  or  determination  when  made  is  a  nullity 
and  will  be  so  treated  whenever  called  in  question  by  either  a  direct  or  col- 
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lateral  attack.  {Ri9ley  v.  Pheniw  Bank  of  the  City  of  New  York,  83  N.  Y. 
318;  State  of  Rhode  Island  v.  Comm,  Massachusetts,  12  Peters,  657.) 

The  general  rule  is  that  lack  of  jurisdiction  to  render  a  judgment  or  deter- 
mination may  be  asserted  at  any  time,  and  the  only  exception  of  which  I  am 
aware  is  where  jurisdiction  depends  upon  a  question  of  fact.  If  that  be 
litigated  and  determined,  then  the  question  is  settled  by  the  judgment,  which 
becomes  final  and  conclusive  unless  set  aside  by  a  direct  attack  or  reversed 
on  appeal  therefrom.  {O'Donoghue  v.  Boies,  150  N.  Y.  87;  Ferguson  t. 
Crawford,  70  N.  Y.  253.)  In  all  other  cases  where  there  is  a  lack  of  authority 
to  hear  and  determine  the  subject-matter  of  the  controversy,  an  adjudication 
is  a  nullity  and  will  be  so  declared  at  the  instance  of  a  party  affected  thereby. 
{Matter  of  Will  of  Walker,  13G  N.  Y.  20.) 

The  employer  and  insurance  carrier,  therefore,  were  not,  in  my  opinion, 
estopped  from  questioning  the  jurisdiction  of  the  commission.  It  had  as- 
sumed to  pass  upon  a  subject  over  which  the  Federal  courts  had  exclusive 
jurisdiction.  The  fact  that  the  determination  of  the  commission  had  been 
acquiesced  in  to  the  extent  that  certain  payments  had  been  made  thereunder 
and  an  appeal  had  not  been  taken  therefrom,  could  not  prevent  either  of  such 
parties  raising  the  question  at  any  time  they  saw  fit.  This  follows  from  the 
fact  that  the  determination  was  a  nullity.  It  bound  no  one.  It  was  a  void 
determination. 

My  conclusion  is  that  Doey,  at  the  time  of  his  death,  was  engaged  in  the 
performance  of  a  maritime  contract;  that  the  compensation  commission  had 
no  power  to  make  the  award;  and  that  the  Appellate  Division  was  right  in 
reversing  the  determination  and  dismissing  the  claim. 

The  order  appealed  from  should  be  aflSrmed,  with  costs  against  the  state 
industrial  conunission.  HisoocK,  Ch.  J.,  Chase,  Collin  and  Cuddeback,  JJ., 
concur;  HoGAN  and  Cabdozo,  J  J.,  concur  in  result.     Order  affirmed. 

Anderson  v.  Johnson  LianiiaiAGB  Co.,  —  N.  Y.  — ,  June  4,  1918. 

McLaughlin,  J.:  The  claimant,  at  the  time  he  was  injured,  was  a  long- 
shoreman in  the  employ  of  the  Johnson  Lighterage  Company,  which  had  a 
contract  to  load  a  vessel  in  navigable  waters.  Wliile  thus  engaged  he  sus- 
tained an  injury  by  slipping  on  a  pier  from  which  the  cargo  was  being  taken. 
He  made  a  claim  under  the  Workmen's  Compensation  Law  and  thfe  industrial 
commission  allowed  the  same.  Its  reward  was  reversed  by  the  Appellate 
Division,  the  claim  dismissed,  and  the  commission  appeals  to  this  court. 

In  my  opinion,  for  the  reasons  stated  by  me  in  Matter  of  Doey  v.  Hotclaiid 
Co,,  Inc.,  decided  herewith,  Anderson,  at  the  time  he  was  injured,  was  engaged 
in  performing  a  maritime  contract.  The  industrial  commission,  tKerefore,  had 
no  jurisdiction  to  make  the  award;  it  was  properly  vacated  by  the  Appellate 
Division,  and  the  claim  dismissed. 

Tlie  order  of  the  Appellate  Division,  therefore,  should  be  affirmed  with  costs 
against  the  state  industrial  commission.  HiscocK,  Ch.  J.,  Chase  and  Collin, 
J  J.,  concur;  Cuddeback,  Hogan  and  Cabdozo,  JJ.,  dissent.    Order  affirmed.   * 

Keatob  v.  Rock  Plaster  Mfg.  Co.,  —  N.  Y.  — ,  June  4,  1918. 

McLaughlin,  J.:  On  the  12th  of  June,  1917,  Alexander  Keator  was  in  the 
employ  of  the  Rock  Plaster  Manufacturing  Company,  which  had  a  place  of 
business  at  One  Hundred  and  Fiftieth  street  and  East  rivOT^  New  York  city. 
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As  a  necessary  incident  to  the  carrying  on  of  such  business,  rock  was  unloaded 
from  vessels  lying  alongside  a  pier  in  the  East  river,  and  dumped  on  the  dock 
near  the  plant.  Keator  had  charge  of  the  unloading  of  such  rock.  On  the 
day  mentioned,  while  actually  engaged  in  the  performance  of  his  duties  in 
unloading  a  vessel,  then  in  navigable  waters,  he  was  struck  by  a  load  of  rock 
being  hoisted  from  the  vessel  to  the  dock  and  killed. 

I  am  of  the  opinion,  for  the  reasons  stated  by  me  in  Matter  of  Doey  v.  Hoto- 
land  Oo^  Inc.,  decided  herewith,  that  Keator,  at  the  time  he  was  killed,  was 
engaged  in  the  performance  of  a  maritime  contract. 

The  order  appealed  from,  therefore,  should  be  aflBrmed,  with  costs  against 
the  state  industrial  commission.  Hisgock,  Ch.  J.,  Chase  and  Colliit,  JJ., 
concur;  Cttddeback,  Hogan  and  Casdozo,  JJ.,  dissent.    Order  affirmed. 

9.  Vessel  used  by  foreign  corporation. —  In  Charlton  v.  Hilton- 
Dodge  Transportation  Co.,  the  chief  engineer  of  a  tug  enroute 
from  Portland,  Maine,  to  New  York  'City  injured  his  hand  on 
board  the  vessel  while  it  was  traversing  Long  Island  sound.  He 
was  a  resident  of  New  York.  The  corporation  that  owned  the 
tug  had  an  office  in  New  York  City.  His  contract  of  employ- 
ment was  made,  and  his  wages  were  paid  in  New  York.  The  tug 
was  enrolled  or  registered  in  the  custom  house  of  the  port  of 
New  York  and  purported  by  the  name  painted  on  its  stem  to 
hail  from  New  York  City.  Notwithstanding  these  facts  the 
Appellate  Division  held  that  the  State  Industrial  Commission 
did  not  have  jurisdiction  of  the  case  because  the  employer  was  a 
corporation  of  the  State  of  Georgia  and  hence  exempted  from 
the  New  York  Workmen's  Compensation  Law's  operation  by  its 
clause,  "other  than  vessels  of  other  states  or  countries  used  in 
interstate  or  foreign  commerce,"  in  group  8  of  §  2.  This  decision 
was  handed  down  about  three  weeks  before  the  United  States 
Supreme  Court  decisions  in  the  Jensen  and  Walker  cases.  Con- 
gress has  since  vested  the  States  of  the  Union  with  concurrent 
admiralty  jurisdiction  in  compensation  cases.  The  texts  of  the 
majority  and  minority  opinions  in  the  case  appear  above, 
page  304. 
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LABOR  LEGISLATION  IN  1918 
GENERAL  REVIEW 

This  Bulletin  contains  the  text  of  amendments  to  the  Labor  Law 
and  Workmen's  Compensation  Law  made  in  1918,  and  also  other 
legislation  relating  to  labor.  Additions  made  to  existing  statutes 
are  indicated  by  italic  type;  omissions  by  enclosure  in  brackets. 
Statutes  which  contain  new  matter  only  are  printed  in  Roman  type 
throughout.  Preceding  the  text  of  the  laws  are  the  statements 
made  by  the  Grovemor,  in  his  annual  message  to  the  Legislature, 
relative  to  labor,  and  also  the  text  of  two  special  messages  in  rela- 
tion to  additional  public  employment  offices  and  to  suspension  of 
labor  laws  during  the  war. 

Of  the  twenty-eight  laws  contained  in  this  Bulletin,  seven  amend 
the  Labor  Law  proper  and  four  amend  the  Workmen's  Compensa- 
tion Law.  The  remaining  seventeen  are  of  interest  in  one  way  or 
another  to  labor. 

Administnitioii  of  Labor  Law 

Three  measures  were  enacted  relating  to  the  administrative 
features  of  the  Labor  Law,  one  relating  to  the  Bureau  of  Statistics 
and  Information,  one  to  the  Industrial  Council  and  a  third  to  the 
Third  Deputy  Commissioner  and  to  the  Counsel. 

Bureau  of  Statistics  and  Information.  Chapter  456  rewrites 
the  sections  of  the  Labor  Law  relative  to  the  organization  and 
powers  of  the  Bureau  of  Statistics  and  Information.  No  essential 
change  is  made  but  the  organization  of  the  Bureau  is  made  more 
flexible,  and  the  statement  of  its  duties  is  couched  in  more  general 
terms  which  broaden  rather  than  narrow  its  field. 

Expenses  of  Industrial  Council.  Chapter  355  provides  for 
compensation  and  expenses  for  the  members  of  the  Industrial 
Council  while  actually  engaged  in  counselling  with  and  advising 
the  Industrial  Commission.  Formerly,  such  compensation  and 
expenses  were  specifically  denied  to  them  by  section  40-a  of  the 
Labor  Law. 
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Salary  Increases.  Chapter  595  increases  the  salary  of  the  Third 
Deputy  Commissioner  in  charge  of  the  Bureau  of  Mediation  and 
Arbitration  from  five  thousand  to  six  thousand  dollars  and  the 
salary  of  the  Counsel  to  the  Commission  from  six  thousand  to 
seven  thousand  dollars. 

Workmen't  Compeiiflation 

Four  l^islative  bills  amending  the  Workmen's  Compensation 
Law  were  enacted  this  year.  One  amended  the  law  generally; 
another  brought  within  the  scope  of  the  law  certain  employees  of 
the  State  Conservation  Commission;  a  third  re-enacted  certain 
provisions  of  the  law  which  had  been  overturned  by  court  decisions; 
and  a  fourth  exempted  from  the  scope  of  the  law  certain  employees 
engaged  in  woodcutting. 

Oeneral  Amendments.  Of  the  above  mentioned  statutes,  chap- 
ter 634  is  much  the  most  important.  This  statute  makes  the  fol- 
lowing changes: 

(1)  Creates  a  new  group  45  in  which  are  included  all  employ- 
ments, except  farming  and  domestic  service,  not  included  in  other 
groups,  in  which  "  are  engaged  or  employed  four  or  more  workmen 
or  operatives  regularly."  The  term  "  workmen  or  operatives  "  is 
new  in  the  Compensation  Law,  the  term  "  employee  "  having  been 
employed  exclusively  heretofore.  In  an  opinion,  requested  by  the 
Governor  prior  to  his  signature  to  the  bill,  the  Attorney-General 
states  as  follows  concerning  this  new  term  and  the  application  of 

the  amendment: 

It  is  my  opinion,  therefore,  that  the  term  "  workmen  or  operatives  "  would 
not  be  held  to  include  clerical  or  professional  work  but  would  be  limited  to 
those  who  do  manual  labor  or  were  mechanics  or  artisans.  I  can  only  speak 
in  general  terms.  It  would  be  difGicult,  if  not  impossible,  to  be  more  specific 
with  reference  to  the  many  employments  carried  on  throughout  the  State. 

The  particular  employments  and  the  class  of  employees  which 
are  brought  within  the  scope  of  the  Compensation  Law  by  this 
amendment  remains,  therefore,  a  matter  for  determination  by  the 
courts. 

(2)  The  time  within  which  an  injured  employee  is  required  to 
give  notice  of  his  injury  to  the  Industrial  Commission  and  to  his 
employer  is  changed  from  ten  days  "  after  disability  "  to  thirty 
days  "  after  the  accident  causing  such  injury."  Similarly,  the 
right  to  claim  compensation  is  changed  to  one  year  after  the  acci- 
dent instead  of  one  year  after  the  injury.  r^^^^T^ 
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(3)  The  power  of  the  Commiflsion  to  excuse  failure  to  give 
notice  of  injury  is  much  broadened.  This  offsets  the  tendency  of 
recent  court  decisions  which  has  been  increasingly  strict  in  r^ard 
to  the  requirement  of  notice. 

(4)  Medical  care  may  be  required,  when  deemed  necessary  by 
the  Commission,  for  a  period  in  excess  of  sixty  days,  instead  of 
being  limited  to  that  period.  The  injured  employee  may  himself 
procure  medical  treatm^it  at  the  expense  of  the  employer  but  only 
unless  the  ^nployer  shall  have,  after  request  by  the  employee,  failed 
to  furnish  it.  An  important  exception  to  the  necessity  for  such 
request  by  the  injured  employee  for  medical  treatment  is  made  by 
the  amendment  in  that  if  '^  the  employer  or  his  superintendent  or 
foreman  having  knowledge  of  such  injury"  fails  to  provide  it, 
then  the  injured  employee  may  procure  medical  services  without 
such  notice  and  at  the  expense  of  the  employer. 

(5)  Employers  and  insurance  carriers  are  deemed  to  have 
waived  notice  of  injury  or  death,  or  the  filing  of  a  claim  for  com- 
pensation, within  the  statutory  requirements  of  thirty  days  and  of 
one  year,  respectively,  unless  objection  to  such  failure  is  raised 
before  the  Commission  on  the  hearing  of  a  claim.  In  other  words, 
such  objection  may  not  be  brought  forward  in  an  appeal  to  the 
courts,  from  a  ruling  by  the  Commission,  unless  it  has  been 
previously  urged  before  the  Commission. 

(6)  Stage  carpenters,  electricians,  moving  picture  machine 
operators  and  other  similar  theatrical  employees  are  brought  within 
the  scope  of  the  law  by  including  them  in  group  42  of  the  second 
section. 

Conservation  Commission  Employees.  Chapter  633  brings 
within  the  scope  of  the  Compensation  Law  certain  field  employees 
of  the  State  Conservation  Commission.  These  are  placed  in  a 
group  numbered  45  which  happens  to  be  the  same  number  as  that 
of  the  new  group  created  by  chapter  634  referred  to  abova 

Interstate  Commerce  and  Longshore  Work.  Chapter  249  re- 
enacts  groups  8  and  10  of  the  Compensation  Law  which  refers  to 
vessels  engaged  in  interstate  or  foreign  commerce  and  to  longshore 
work.  These  groups,  which  were  included  in  the  act  originally, 
were  held  to  be  unconstitutional  by  the  United  States  Supreme 
Court  on  May  21, 1917,  in  the  case  of  Southern  Pacific  Company  v. 
Jensen,  244  XJ.  S.  205,  as  conflicting  with  the  admiralty  jurisdic- 
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tion  of  the  United  States.  On  October  6,  1917,  there  became 
effective,  through  an  act  of  Congress  and  the  signature  of  the 
President,  an  amendment  to  the  Federal  Judicial  Code  giving 
to  claimants  the  right  to  accept  compensation  under  State  law. 
Chapter  249,  by  re-enactment  of  the  groups  above  referred  to,  has 
thus  restored  jurisdiction  over  such  accidents  to  the  Industrial 
Commission. 

Cutting  of  Fire  Wood.  Chapter  636  is  notable  in  that  it  is  the 
first  statute  which  withdraws  the  protection  of  the  Compensation 
Law  from  certain  employees  to  whom  it  had  once  been  extended. 
On  account  of  the  fuel  situation  last  winter,  and  the  necessity  of 
enlarging  to  the  utmost  the  supply  of  fuel,  the  cutting  of  fire  wood, 
where  not  more  than  four  persons  are  employed,  has  been  removed 
from  the  list  of  enumerated  hazardous  employments.  In  such 
work,  the  cost  of  carrying  compensation  insurance  has  been  found 
to  be  a  deterrent. 

Safety 

The  structural  provisions  of  the  Labor  Law  as  related  to  fire 
prevention  in  factories  are  substantially  amended  by  one  statute, 
while  another  amends  the  Railroad  Law  relative  to  locomotive  cabs. 

Fire  Prevention  in  Factories.  Chapter  627  amends  the  pro- 
visions of  the  Labor  Law  relative  to  factory  construction  with  a 
view  to  lessening  the  fire  hazard  to  those  employed  therein.  As  to 
factory  buildings  erected  after  July  1,  the  power  now  possessed  by 
the  Industrial  Commission  under  section  52-a  of  the  Labor  Law 
to  permit  increased  occupancy  in  factory  buildings  is  taken  away, 
and  the  requirement  of  exits  based  on  floor  area  has  been  elim- 
inated. Such  buildings  must  conform  to  the  requirements  of  sec- 
tion 79-e  of  the  Labor  Law  as  to  occupancy  and  to  sections  79-e 
and  79-a  as  to  exits. 

A  number  of  changes  are  made  with  reference  to  stairways  and 
stairway  enclosures,  among  which  are  the  following:  1.  In  fac- 
tories hereafter  constructed  all  stairways,  serving  as  means  of  exit 
required  by  the  Labor  Law,  need  extend  to  the  roof  only  when 
"  safe  ^ress  may  be  had  from  the  roof  to  an  adjoining  or  nearby 
structure."  Formerly,  all  such  stairways  were  required  to  extend 
to  the  roof  and  must  do  so  even  under  the  amendment  if  the  build- 
ing exceeds  five  stories  in  height.     2.  In  existing  factories,  where 
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formerly  all  stairways  which  extended  to  the  top  story  were 
required  to  extend  to  the  roof  also,  the  amendment  requires  only 
that  stairways  "  serving  as  required  means  of  exit "  need  extend  to 
the  roof  and  even  then  only  unless  safe  egress  may  be  had  from 
the  roof.  3.  In  exterior  enclosed  fire  proof  stairways,  not  exceed- 
ing one  hundred  feet  in  height,  the  stairways  and  landings  may  be 
of  other  than  incombustible  material.  Such  other  material  must, 
however,  be  approved  by  the  Commission. 

The  Commission  is  empowered  to  permit,  under  stipulated  con- 
ditions, an  automatic  sprinkler  system  with  only  one,  instead  of 
two,  as  formerly,  adequate  source  of  water  supply  as  a  substitute 
for  a  fire  alarm  signal  system  or  for  a  fire  drill,  in  factory  build- 
ings more  than  two  stories  high. 

The  Fire  Commissioner  in  New  York  City  is  given  power  to 
issue  permits,  in  accordance  with  rules  established  by  the  Commis- 
sion, for  smoking  in  factory  buildings  in  New  York  City;  else- 
where, the  Commission  retains  this  power. 

The  words  "  and  in  proper  repair  "  are  added  to  requirements 
of  cleanliness  and  sanitary  conditions  in  factory  buildings. 

A  requirement  is  laid  upon  all  local  building  officials,  except 
in  New  York  City,  to  report  to  the  Commission  as  to  all  permits 
issued,  for  construction  or  alteration  of  any  factory,  mercantile 
or  storage  building. 

Vestibvled  Cabs  on  Locomotives.  Chapter  649  requires  that 
locomotive  engines  bo  equipped  with  vcstibuled  cabs  constructed 
so  as  to  "  enclose  all  openings  between  the  engine  cab  and  the 
water  tank  or  coal  tender  attached  to  such  engine."  The  act  is 
effective  January  1,  1919,  except  that  engines  at  that  time  in  serv- 
ice may  be  continued  in  service  until  they  are  sent  to  the  shop  for 
"general  heavy  repairs,"  at  which  time  they  must  be  equipped 
with  vestibules  unless  the  Federal  authorities  in  charge  of  railroads 
direct  otherwise. 

Woman  and  Child  Labor 

Three  legislative  enactments  relative  to  the  employment  of 

women  and  children  received  the  signature  of  the  Governor.     One 

relates  to  the  employment  of  female  minors  and  to  the  hours  of 

other  females  in  messenger  service;  another  legalizes  permits  for 

Digitized  by  VjOOQ IC 


10  New  Tobk  State  Industrial  Commission 

summer  vacation  work  for  children ;  and  the  third  makes  a  change 
as  to  the  furnishing  of  the  blanks  on  which  physical  examination 
records  in  connection  with  applications  for  children's  employment 
certificates  are  kept 

Women  as  Messengers.  By  chapter  434,  the  employment  of 
females  under  twenty-one  years  of  age  as  messengers  for  the 
delivery  of  goods  or  messages  is  absolutely  forbidden  in  cities  of 
the  first  and  second  class.  Women  over  that  age  may  be  so 
employed  between  7  o'clock  in  the  morning  and  10  o'clock  in  the 
evening  on  not  more  than  six  days  or  to  exceed  fifty-four  hours  in 
any  one  week. 

Summer  Vacdiion  Permits.  Chapter  628  adds  a  new  section 
to  the  Labor  Law  permitting  the  employment  of  children  between 
fourteen  and  sixteen  years  of  age  without  having  fully  complied 
with  the  present  requirements  for  issuance  of  employment  certifi- 
cates. The  amendment  limits  such  employment  to  the  months  of 
July  and  August  and  only  "  in  or  in  connection  with  any  mer- 
cantile establishment  or  business  ofiice  in  cities  or  villages."  A 
special  certificate  is  required  for  such  employment.  To  secure  this 
certificate  all  of  the  existing  requirements  for  an  employment  cer- 
tificate must  be  complied  with  except  that  no  definite  educational 
attainment  is  required.  At  present,  a  child  between  fourteen  and 
fifteen  must  have  completed  the  elementary  school  course,  or,  if 
between  fifteen  and  sixteen,  must  have  completed  the  sixth  grade  of 
the  elementary  school,  in  order  to  secure  an  employment  certificate. 

Records  of  Physical  Examinaiion.  Chapter  459  amends  sec- 
tions 71  and  163  of  the  Labor  Law  by  providing  that  in  cities  of 
the  first  and  second  class  the  blanks  for  recording  the  results  of 
physical  examinations  of  children  applying  for  employment  certifi- 
cates shall  be  furnished  by  those  cities  on  a  form  prescribed  by  the 
Commission.  Formerly,  the  Commission  was  required  to  furnish 
these  blanks. 

Education  of  Immigrants  and  lUiterates 

Three  statutes  enacted  in  1918  amend  the  Education  Law  with 
reference  to  providing  instruction  for  illiterates  and  those  unable 
to  attend  the  regular  day  schools.  One  only  of  these  is  reproduced 
in  this  Bulletin. 
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NanrEnglishrSpeaking  Minora.  By  chapter  415,  the  attend- 
ance of  every  minor  between  sixteen  and  twenty-one  years  of  age, 
who  does  not  possess  such  knowledge  of  the  English  language  as 
is  required  for  the  completion  of  the  fifth  grade  of  an  elementary 
school,  is  required  at  some  day  or  evening  school  unless  exempted 
by  the  health  authorities  as  being  physically  or  mentally  unfitted 
for  attendance.  Penalties  are  imposed  upon  minors,  and  upon 
those  having  minors  under  their  control,  for  failure  to  comply  with 
the  act  Employers  of  minors  may  meet  the  requirements  of  the 
act  by  conducting  classes  in  their  establishments  for  teaching  Eng- 
lish and  civics  to  foreign-bom  employees.-  Any  minor  subject  to 
the  act  may  satisfy  its  requirements  by  attendance  upon  such 
classes.  The  employment,  except  as  provided  by  law,  or  harboring 
of  a  minor  subject  to  the  act  is  punishable  by  fine. 

Night  Schools.  Chapter  409,  not  reprinted,  renders  compul- 
sory, instead  of  discretionary,  upon  district  and  city  boards  of 
education  the  establishment  of  free  night  schools  in  which  shall  be 
taught  the  "  common  branches  and  such  additional  subjects  as  may 
be  adapted  to  students  applying  for  instruction." 

Training  of  Teachers  for  Illiterates.  Provision  is  made  by 
chapter  412,  not  reprinted,  for  the  training  of  teachers  in  the  best 
methods  of  giving  instruction  to  illiterates  over  sixteen  years  of 
age. 

Increaaed  Pay  for  Public  Employees 

Three  statutes  of  1918  increased  the  compensation  of  certain 
State  employees.  Two  increased  salaries  of  employees  in  State 
prisons  and  a  third  increased  the  salaries  of  those  civilian 
employees  of  the  State  generally  whose  annual  compensation  is 
less  than  $1,500  per  year. 

Guards  in  State  Prisons.  Chapter  566  provides  increased  pay 
for  guards  in  Auburn,  Clinton,  Great  Meadow  and  Sing  Sing 
prisons,  and  for  certain  other  employeefl  in  the  industrial  depart- 
ments of  those  prisons.    The  act  is  effective  July  1,  1918. 

Guards  in  Prison  Hospitals.  Chapter  577  provides  for  an 
increase,  effective  July  1,  1918,  of  two  hundred  dollars  for  each 
year's  service  as  guard  or  attendant  in  State  prison  hospitals  up 
through  the  fifth  year.  Thereafter,  the  salary  is  to  be  fourteen 
hundred,  instead  of  twelve  hundred  dollars  as  at  present. 
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Civilian  Employees  of  the  State.  By  chapter  556,  an  increase 
in  annual  salary  of  10  per  cent  is  made,  during  the  war,  to  all 
civilian  employees  of  the  State  now  receiving  compensation  of  less 
than  $1,500  per  year.  If  the  present  salary  received  by  any 
employee  plus  any  maintenance  received  from  the  State  equals  or 
exceeds  $1,500  per  year  such  employee  is  not  entitled  to  the  bene- 
fits of  the  act. 

Hetirement  Pensions  for  State  Smployees 

Five  measures  enacted  in  1918  relate  to  the  general  subject  of 
retirement  systems  upon  pension  for  employees  in  State  sen-ice. 
One  deals  with  a  general  system  for  all  State  and  municipal 
employees  and  the  others  with  a  system  for  particular  departments 
in  State  service. 

Commission  on  General  Pension  System.  Chapter  414  creates 
a  State  Commission  of  five  members  to  inquire  into  the  subject  of 
retirement  pensions  for  all  State  and  municipal  officers  and 
employees  with  special  reference  to  the  financial  problem  involved. 
The  Commission  is  to  consist  of  the  State  Superintendent  of  Insur- 
ance, two  members  appointed  by  the  Governor,  and  two  members 
appointed  by  the  President  of  the  Senate  and  Speaker  of  the  Assem- 
bly, respectively.  An  appropriation  of  $5,000  is  made  and  a 
report  is  to  be  made  to  the  L^islature  on  February  1,  1919. 

Retirement  of  State  Hospital  Employees.  Chapter  499  amends 
the  retirement  system  for  employees  of  State  hospitals  so  as  to 
include  officers  as  well  as  employees;  extends  the  system  so  as  to 
include  all  State  hospitals  and  the  bureau  of  deportation  and  the 
psychiatric  institute;  limits  the  maximum  annuity  to  $1,500  per 
year;  provides  that  maintenance  shall  not  be  considered  in  com- 
puting contributions  or  annuities  of  officers;  and  provides  for  rep- 
resentation of  officers  and  of  employees  on  the  retirement  board. 

Retirement  of  Prison  Department  Employees.  The  retirement 
system  already  in  existence  for  guards  in  State  prisons  is  extended 
by  chapter  89  to  include  all  employees  of  the  Prison  Department 
Such  retirement  is  discretionary  with  the  prison  authorities  and 
is  subject  to  revocation  by  the  Governor. 

Retirement  of  Veterans  in  Adjutant-General's  Office.  By  chap- 
ter 567,  the  Adjutant-General  is  authorized  to  retire  upon  a  pen- 
sion any  Civil  War  veteran  in  his  office,  who  has  been  employed 
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continuously  for  ten  years  and  has  reached  the  age  of  seventy  years 
and  who  requests  such  retirement  In  case  of  incapacity  for  per- 
formance of  duty,  retirement  is  compulsory.  In  either  case,  an 
annual  pension  of  one-half  the  salary  received  by  such  employee  in 
his  last  year  of  service,  but  not  to  exceed  $1,000,  must  be  paid. 

Retirement  of  Veterans  in  State  Department  of  Public  Build- 
ings. The  retirement  of  Civil  War  veterans  in  the  employ  of  the 
State  Department  of  Public  Buildings,  who  have  reached  the  age 
of  seventy  years  and  have  served  continuously  for  five  years,  is 
made  discretionary  with  the*  department  by  chapter  142.  An 
annual  pension  of  one-half  the  salary  paid  such  employee  in  his 
last  year  of  service,  but  not  to  exceed  $1,000  per  year,  is  provided. 

MiscellaneoiM 

Below  will  be  found  noted  eight  other  statutes  of  1918  which 
are  of  sufficient  interest  to  be  included  in  this  Bulletin.  The 
text  of  one  of  the  statutes,  here  noted,  relating  to  convict  labor  in 
construction  of  a  State  highway  is  not,  however,  reproduced. 

Right  to  Pvhlic  Employment.  The  exclusion  of  any  citizen  of 
this  State  from  "  any  public  employment  "  by  reason  of  race,  color, 
creed  or  previous  condition  of  servitude  is  made  a  misdemeanor  by 
chapter  380  amendatory  of  the  Penal  Law. 

Time  for  Employees  to  Vote.  By  chapter  32,  the  statutory 
period  of  two  hours,  which  employers  must  allow  to  employees  for 
the  purpose  of  voting  at  a  general  election  must  be  allowed  to  such 
employees  at  any  election,  the  word  "  an  "  being  substituted  for  the 
word  "  general "  in  the  statute. 

Convict  Labor  on  State  Highway.  The  employment  of  convicts 
is  provided  for,  by  chapter  391,  not  reproduced  in  this  Bulletin, 
in  the  construction  by  the  State  Prison  Commission  of  a  substitute 
highway  for  a  State  highw^ay  in  Dutchess  county. 

Age  Requirements  for  Pilots  on  Vessels.  Chapter  190  permits 
the  employment  as  master,  pilot  or  engineer,  on  steam  vessels  of 
less  than  one  hundred  tons  burden,  of  persons  between  eighteen  and 
twenty-one  years  of  age.  Formerly,  all  persons  serving  as  such 
were  required  to  be  twenty-one  years  of  age. 

Compulsory  Labor  for  Males.  By  the  provisions  of  chapter 
625,  the  Governor  is  authorized  to  issue  a  proclamation  declaring 

Digitized  by  VjOOQ IC 


14  New  York  State  iNDUSTsiAii  Commission 

that  all  able-bodied  males  in  New  York  State,  between  the  ages  of 
eighteen  and  fifty  years,  are  required  during  the  war  to  "be 
habitually  and  r^ularly  engaged  in  some  lawful,  useful  and  recog- 
nized business,  profession,  occupation,  trade  or  employment." 
Students  and  workers  on  strike  are  exempted.  Sheriffs,  and  other 
officers,  are  to  seek  out  persons  subject  to  the  act  R^istration 
with  a  Public  Employment  Bureau  is  a  defense  against  prosecu- 
tion under  the  act,  but  registrants  must  accept  such  employment 
as  may  be  assigned  by  the  Bureau  at  the  current  of  wages  for 
such  work  in  the  locality.  The  Qovfemor  has  issued  the  proclama- 
tion under  date  of  June  1.  Failure  to  comply  with  its  provisions 
entails  three  months'  imprisonment,  or  fine  of  one  hundred 
dollars,  or  both. 

Manufacture  and  Sale  of  Mattresses,  To  the  General  Business 
Law  a  new  article  is  added  by  chapter  369,  effective  November  1, 
dealing  with  the  manufacture  and  sale  of  mattresses  and  bed 
springs.  The  former  provisions  of  the  same  code  relative  to  bed- 
ding material  are  repealed.  The  new  article  is  more  comprehensive 
and  detailed  in  scope.  The  Industrial  Commission  is  to  enforce 
the  article  and  the  State  Department  of  Health  is  to  prescribe  or 
approve  the  sterilization  process  through  which  secondhand 
material  used  in  manufacturing  of  bedding  must  pass. 

Identification  Badges  for  Employees.  Chapter  265  authorizes 
the  adoption  by  any  employer  of  a  badge  or  other  identifying 
insignia  to  be  worn  by  his  employees  while  upon  the  work  premises. 
Such  badge  is  to  be  certified  by  the  Industrial  Commission  and  its 
unlawful  wearing  is  made  a  misdemeanor. 

Employment  Office  for  Negroes.  Chapter  356  appropriates 
$5,000,  effective  July  1,  1918,  for  the  establishment  by  the  Indus- 
trial Commission  of  an  additional  public  employment  office  in  such 
locality  as  will  "  best  serve  the  interest  of  the  n^ro  population." 

STATEMENT  AS  TO  ATTITUDE  OF  ORGANIZED  LABOR  TOWARD 
THE  WAR  IN  ANNUAL  MESSAGE  OF  GOVERNOR  WHITBCAN,  1918 
As  showing  what  organized  labor  in  this  State  is  doing  to  aid  the  country 
in  the  war,  I  call  your  attention  to  the  fact  that  while  there  were  reported 
to  the  Bureau  of  Mediation  and  Arbitration  in  the  State  Industrial  Commis- 
sion between  April  1,  1916,  and  November  30,  1916,  385  strikes,  which  in- 
volved 216,043  persons;  during  the  same  period  in  1917  there  were  reported  to 
the  Bureau  but  228  strikes,  involving  less  than  66,000  persons. 
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SPECIAL  MESSA6S  OP  60VBRN0R  WHITMAN  RELATIVE  TO  ADDI- 
TIONAL PUBLIC  EMPLOYMENT  OFFICES 

State  of  New  Yobk  —  Executive  Chamber 

Albant,  February  18,  1918. 
To  the  Legislature: 

The  war  haa  emphaaixed  the  great  importance  at  the  present  time  of  all 
industrial  questions,  and  we  are  daily  impressed  with  the  intimate  relation 
between  industrial  efiiciency  and  military  e£Bciency.  During  the  past  few 
months  increasing  attention  has  been  giyen  by  the  authorities  at  the  National 
Capitol  to  matters  affecting  production  of  shipping  and  war  supplies,  and 
speeding  up  output,  as  well  as  to  those  questions  closely  and  vitally  aifecting 
the  well  being  of  the  workers  themselves. 

No  question  has  received  greater  consideration  or  more  thoughtful  care  than 
the  question  of  employment,  as  concerned  with  war  industries.  The  national 
authorities  have  realized  that  fact  and  are  now  taking  steps  to  deal  adequately 
with  this  great  problem.  To  this  end,  there  has  recently  been  established  in 
the  United  States  Department  of  Labor,  under  an  executive  order  of  the 
President,  a  War  Emergency  Employment  Service,  and  an  appropriation  has 
been  made  to  establish  an  Employment  Service  in  States  where  no  such 
service  has  heretofore  been  established;  and  also  to  extend  and  encourage 
the  Employment  Systems  of  those  States  where  such  a  service  now  exists. 

New  York  State  was  among  the  first  to  attempt  to  deal  in  a  large  way 
with  the  question  of  employment.  Under  the  State  Industrial  Commission 
there  has  been  built  up  an  efficient  organization  in  the  State  Public  Employ- 
ment Bureau,  which  maintains  offices  in  some  of  the  largest  of  our  industrial 
centers.  Starting  with  a  small  and  modest  beginning,  the  bureau  has  had  a 
steady  growth,  slow  it  is  true,  but  establishing  itself  upon  a  firm  basis  in 
those  communities.  A  force  of  efficient  workers  has  been  trained  in  this  field 
of  activity  and  a  vast  fund  of  information  has  been  accumulated  with  regard 
to  working  conditions  in  the  localities  the  bureau  serves. 

The  Industrial  Conmaission  has  rec<Hnmended  in  its  departmental  request 
the  establishment  of  three  additional  offices  this  year.  This  request,  I 
approved,  and  I  recommended  in  the  Tentative  Budget  Appropriations  the 
opening  of  such  c^ces  in  the  beginning  of  the  next  fiscal  year.  The  present 
offices  of  the  Employment  Bureau  are  located  at  Albany,  New  York  city, 
Syracuse,  Rochester  and  Buffalo. 

The  Industrial  Commission's  recommendation  was  that  new  offices  be 
opened  at  Utica,  Binghamton  and  Watertown. 

The  Secretary  of  Labor  of  the  United  States  has  now  recommended  the 
establishment  of  offices  in  the  three  cities  mentioned,  and  in  addition  that 
offices  be  opened  at  Elmira,  Jamestown  and  Newburgh.  The  Secretary  also 
suggests  the  desirability  of  opening  all  of  these  offices  at  once.  The  emer- 
gency is  urgent. 

The  Industrial  Commission  has  submitted  to  me  an  estimate  of  thd  cost 

of  establishing  such  offices.    From  such  estimate  it  appears  that  the  cost  of 

maintaining  these  offices  until  July  1st,  will  be  $20,000.    This  amount  should 

be  appropriated  at  once  and  be  made  immediately  available,  to  be  expended 

under  the  direction  of  the  Industrial  Commisaion. 
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The  State  of  New  York  has  responded  loyally  to  every  demand  of  the 
Federal  Government.  We  must  not  fall  behind  in  this  matter.  For  these 
reasons,  therefore,  and  because  I  believe  the  extension  of  our  present  employ- 
ment system  will  be  of  real  and  substantial  benefit  to  the  industries  of  the 
State  and  to  our  wage  earners,  I  earnestly  recommend  the  immediate  appro- 
priation *  of  the  sum  of  $20,000  for  the  purpose  named. 

If  this  be  done,  then  it  is  necessary  that  provision  be  made  in  the  annual 
appropriation  bill  for  the  expenses  of  maintaining  these  offices  during  the 
coming  year. 

(Signed)  CHARLES  S.  WHITMAN. 

SPECIAL  MESSAGE   OF    GOVERNOR   WHITMAN   RELATIVE   TO    SUS- 
PENSION  OF  LABOR  LAWS  DURING  THE  WAR 

State  op  New  York  —  Executive  Chahbeb 

Albany,  February  4,  1918. 
To  the  Legislature: 

For  your  information  I  transmit  herewith  a  quotation  from  a  letter 
addressed  to  me  by  Samuel  Gompera,  President  of  the  American  Federation 
of  Labor,  setting  forth  the  action  of  the  Council  of  National  Defense  and  the 
Advisory  Conunisaion  in  regard  to  the  suspension  of  the  labor  laws. 

''  Information  reaches  me  from  several  states  that  an  effort  is  being  made 
to  suspend  labor  legislation  imder  a  plea  of  war  emergency.  As  several  of 
these  efforts  have  misinterpreted  an  action  of  the  Council  of  National  Defense, 
I  wish  to  put  in  your  possession  exact  information  as  to  that  action  of  the 
Council. 

*'  In  order  to  safeguard  the  man  power  and  the  labor  power  of  the  nation, 
on  December  3,  1917,  the  Council  of  National  Defense,  in  joint  meeting  with 
the  Advisory  Commission,  adopted  a  series  of  rules  regulating  the  maintenance 
of  labor  standards  and  labor  safety  laws,  and  set  forth  the  restrictions  under 
which  their  suspension  may  be  effected  in  cases  of  extraordinary  emergency. 
That  program,  which  prescribes  definite  time  limits  and  requires  proof  that 
suspension  is  necessary,  is  as  follows: 

"  1.  Upon  notice  from  the  Council  of  National  Defense  stating  that  a  war 
emergency  or  that  public  welfare  require  such  suspension. 

"2.  That  such  suspension  should  be  made  only  aft^r  public  hearings  had 
been  held,  reasonable  notice  (of  not  less  than  five  days)  of  such  hearings 
having  been  sent  to  the  State  Labor  Department  or  State  Labor  Commission, 
to  the  plant,  organization  and  employees  in  the  industry  affected,  and  to  the 
public  by  appropriate  notice  in  the  press. 

"  3.  That  the  particular  provisions  of  the  labor  laws  that  are  suspended 
and  the  length  of  time  of  suspension  should  be  stated  in  a  permit  to  be 
issued  by  the  Governor. 

"4.  That  permits  should  be  issued  for  limited  periods  not  to  exceed  six 
months  and  to  be  renewed  only  upon  rehearings. 

"  5.  That  all  permits  should  expire  two  months  after  the  close  of  the  war. 

"  6.  That  the  permits  should  be  issued  to  individual  plants  and  not  to  an 


♦This  bill  Senator  Hill,  S.  668  (636)  and  Mr.  Machold,  A.  688  (762)  failed 
of  passage. 
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entire  industry  and  only  to  those  plants  that  comply  with  all  the  state 
factory,  building  and  fire  regulations,  and  that  no  suspension  of  outstanding 
regulations  or  order,  herein  provided  for,  should  be  construed  to  apply  to 
state  laws  requiring  the  installation  of  protective  devices. 

"  7.  That  copies  of  all  permits  issued  should  be  posted  in  conspicuous 
places  in  each  factory  or  plant  affected  over  the  proper  official  signature." 

( Signed )  CHARLES  S.  WHITMAN. 

TEXT  OF  LABOR  LAWS  OF  igi? 

[Arranged  in  chronological  order  of  enactment  as  Indicated  by  chapter  numbers. 
In  the  case  of  acts  which  make  changes  in  existing  law,  new  matter  Introduced  is 
printed  in  italic  type  and  old  matter  omitted  is  enclosed  in  braclLets.  Acts  contain- 
ing new  matter  only  are  In  Roman  type  throughout.} 

Chapter  33. 
An  Act  to  amend  the  election  law,  in  relation  to  time  allowed  employees  to 

vote  at  an  election. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  folUncs: 

Section  1.  Section  three  hundred  and  sixty-live  of  chapter  twenty-two  of 
the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  in  relation  to  the 
elections,  constituting  chapter  seventeen  of  the  consolidated  laws/'  is  hereby 
amended  to  read  as  follows: 

I  365.  Time  allowed  employees  to  vote.  Any  person  entitled  to  vote  at  [a 
general]  an  election  held  within  this  state,  shall  on  the  day  of  such  election 
be  entitled  to  absent  himself  from  any  service  or  employment  in  which  he  is 
then  engaged  or  employed,  for  a  period  of  two  hours,  while  the  polls  of  such 
election  are  open.  If  such  voter  shall  notify  his  employer  before  the  day  of 
such  election  of  such  intended  absence,  and  if  thereupon  two  successive  hours 
for  such  absence  shall  be  designated  by  the  employer,  and  such  absence  shall 
be  during  such  designated  hours,  or  if  the  employer  upon  the  day  of  such 
notice  makes  no  designation,  and  such  absence  shall  be  during  any  two  con- 
secutive hours  while  such  polls  are  open,  no  deduction  shall  be  made  from 
the  usual  salary  or  wages  of  such  voter,  and  no  other  penalty  shall  be 
imposed  upon  him  by  his  employer  by  reason  of  such  absence.  This  section 
shall  be  deemed  to  include  all  employees  of  municipalities. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  March  4. 

Chapter  89. 
An  Act  to  amend  the  prison  law,  in  relation  to  retirement  of  employees  in  the 

prison  department. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  aa  follows: 

Section  1.  Article  sixteen  of  chapter  forty-seven  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  prisons,  constituting  chapter 
forty-three  of  the  consolidated  laws,"  as  amended  by  chapter  seven  hundred 
and  twelve  of  the  laws  of  nineteen  hundred  and  seventeen,  is  hereby  amended 
to  read  as  follows: 
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ARTICLE  16. 

RETIREMENT  OF  GUARDS  AND  [OTHER]  OF  EMPLOYEES  OF  STATE 
PRISONS  AND  REFORMATORIES  AlfD  OF  THE  PRISON  DEPART- 
MENT. 

Section  410.  When  guards  and  other  employees  may  be  retired. 
411.  Retiremmt  subject  to  revocation  of  governor. 

I  410.  When  guards  and  other  employees  may  be  retired.  A  guard  or 
other  employee  in  a  state  prison  or  reformatory,  or  an  employee  in  the  prison 
department,  who  shall  have  served  a  term  of  employment  of  thirty  years, 
which  employment,  in  the  coMe  of  a  guard  or  employee  in  a  state  prSbn  or 
reformatory,  toas  either  wholly  in  such  prison  or  reformatory  or  partly 
therein  and  partly  in  another  prison  or  reformatory  or  in  a  state  hospital  or 
penitentiary,  or  tchich  employment,  in  the  case  of  an  employee  of  the  prison 
department,  was  either  wholly  in  such  department,  or  partly  therein  and 
partly  as  a  guard  or  other  employee  in  a  prison,  reformatory,  hospital  of 
penitentiary,  or  in  one  or  more  of  them,  and  which,  in  the  case  of  any  such 
guard  or  employee  in  a  state  prison  or  reformatory  or  employee  in  the  prison 
department,  was  either  in  one  consecutive  term  or  in  two  or  more  terms 
which  shall  together  amount  to  a  total  period  of  employment  of  thirty  years, 
may,  if  unable  to  perform  his  regular  duties  in  a  manner  satisfactory  to  the 
superintendent  of  prisons  or  superintendent  of  reformatories,  as  the  case 
may  be,  be  retired  as  hereinafter  provided  at  one-half  the  salary  paid  to  him 
for  the  year  immediately  preceding  such  retirement.  Such  payment  shall  in 
no  case  exceed  one  thousand  dollars  per  annum  and  shall  be  payable  out  of 
moneys  appropriated  by  the  state  for  the  salary  of  such  guard  or  employee, 
and  shall  not  be  revoked,  diminished  or  subject  to  the  claims  of  creditors. 
Such  guard  or  employee  may  be  retired  when  such  action  shall  be  in  the 
interest  of  the  state  in  the  following  manner:  A  guard  or  employee  in  a  state 
prison  or  an  employee  in  the  prison  department,  by  the  superintendent  of 
prisons,  a  guard  or  employee  in  a  state  reformatory,  by  the  board  of  managers 
of  such  reformatory,  on  the  recommendation  of  the  superintendent  of  reforma- 
tories. 

Within  the  meaning  of  this  section,  an  employee  of  the  prison  department 
means  any  person  employed  under  the  superintendent  of  state  prisons, 

{411.  Retirement  subject  to  revocation  of  governor.  The  retirement  of  a 
guard  or  employee,  pursuant  to  this  article,  shall  be  subject  at  any  time  to 
revocation  by  the  governor,  who  shall  serve  a  notice  of  such  revocation  on 
the  superintendent  of  state  prisons,  or  the  board  of  managers  of  the  state 
reformatory  making  such  retirement,  and  thereupon  such  retirement  and  all 
payments  on  account,  thereof  shall  cease.  Upon  such  revocation  such  guard 
or  employee  shall  be  entitled  to  reassume  his  duties  in  the  state  prison  or 
reformatory,  or  department,  from  which  he  was  retired  at  the  salary  or  com- 
pensation received  by  him  at  the  time  of  retirement. 

I  2.  This  act  shall  take  effect  immediately. 

Approved  March  26. 
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Chapter  142. 
An  Act  to  amend  the  public  buildings  law,  in  relation  to  the  powers  of  the 

trustees  of  public  buildings  to  retire  certain  employees  in  such  departmeat. 

The  People  of  the  Btate  of  New  York,  represented  in  Senate  and  Aasemhly, 
do  enact  aa  foUowe: 

Section  1.  Section  three  of  chapter  forty-eight  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  public  buildings,  constituting 
chapter  forty-four  of  the  consolidated  laws/'  as  amended  by  chapter  four 
hundred  and  three  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby 
amended  by  adding  thereto  a  new  subdivision,  to  be  subdivision  eight,  to  read 
as  follows: 

8.  Have  power,  in  their  discretion,  to  retire  any  onployee  in  the  depart- 
ment of  public  buildings  who  is  an  honorably  discharged  soldier,  sailor  or 
marine  of  the  army  or  navy  of  the  United  States  in  the  late  civil  war,  and 
who  shall  have  been  employed  for  a  continuous  period  of  five  years  or  more 
in  such  department  and  who  shall  have  reached  the  age  of  seventy  years. 
Such  retirement  may  be  upon  the  application  of  such  veteran,  or  the  trustees 
may  take  such  action  on  their  own  motion.  Upon  bMng  retired  pursuant  to 
this  act  such  person  shall  be  paid  in  the  same  manner  that  the  salary  or 
wages  of  his  former  position  were  customarily  paid  to  him  an  annual  sum 
equal  in  amount  to  one-half  the  salary  or  wage  paid  to  him  in  the  last  year 
of  his  employment,  provided,  however,  that  the  amount  so  paid  to  such 
retired  veteran  shall  not  exceed  the  sum  of  one  thousand  dollars  per  annum. 

S  2.  This  act  shall  take  effect  immediately. 

Approved  April  3. 

Chapter  190. 
An  Act  to  amend  chapter  forty- two  of  the  laws  of  nineteen  hundred  and  nine, 
entitled  "An  act  relating  to  navigation,  constituting  chapter  thirty-seven 
of  the  consolidated  laws,"  relative  to  the  age  of  applicants  for  licenses  as 
masters,  pilots  or  engineers. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  seventeen  of  chapter  forty- two  of  the  laws  of  nineteen 
hundred  and  nine,  as  amended  by  chapter  seven  hundred  and  sixty-five  of  the 
laws  of  nineteen  hundred  and  thirteen,  is  hereby  amended  so  as  to  read  as 
follows : 

{17.  Licenses.  Every  person  employed  as  master,  pilot,  or  engineer  on 
board  of  a  steam  vessel  or  a  vessel  propelled  by  machinery,  carrying  passengers 
or  freight  for  hire,  or  towing  for  hire,  shall  be  examined  by  the  inspectors  as 
to  his  qualifications,  and  if  satisfied  therewith  they  shall  grant  him  a  license 
for  the  term  of  one  year  for  such  boat,  boats  or  class  of  boats  as  ssid  inspectors 
may  specify  in  such  license.  In  a  proper  case,  the  license  may  permit  and 
specify  that  the  master  may  act  as  pilot,  and  in  case  of  small  vessels  also  as 
engineer  and  pilot.  The  license  shall  be  framed  under  glass,  and  posted  in 
some  conspicuous  place  on  the  vessel  on  which  he  may  act.  Whoever  acts  as 
master,  pilot  or  engineer,  without  having  first  received  such  license,  or  upon 
a  boat  or  class  of  boats  not  specified  in  his  license,  shall  be  liable  to  a  penalty 
of  fifty  dollars  for  each  day  that  he  so  acts,  except  as  in  this  article  otherwise 
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specified,  and  such  license  may  be  revoked  by  the  inspectors  for  intemperance, 
incompetency  or  willful  violation  of  duty.  An  applicant  for  license  as  master, 
pilot  or  engineer,  must  he  a  citizen  of  the  United  States;  and  to  act  as  such 
on  steam  vessels  of  more  than  one  hundred  tons  burden,  [must  be  a  citizen 
of  the  United  States,  and]  at  least  twenty-one  years  of  age,  and  to  act  as 
such  on  steam  vessels  of  one  hundred  tons  burden  or  imder,  and  on  motor 
boats  he  shall  be  not  less  than  eighteen  years  old. 

%  2.  This  act  shall  take  effect  immediately. 

Approved  April  12. 

Chapter  249. 
An  Act  to  re-enact  certain  proviaioni  of  the  workmen's  compenaation  law 
relating  to  the  application  thereof. 
The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  The  portions  constituting  groups  eight  and  ten  of  section  two  of 
chapter  eight  hundred  and  sixteen  of  the  laws  of  nineteen  hundred  and  thir- 
teen, entitled  ''An  act  m  relation  to  assuring  compensation  for  injuries  or 
death  of  certain  employees  in  the  course  of  their  employment,  and  repealing 
certain  sections  of  the  labor  law  relating  thereto,  constituting  chapter  sixty- 
seven  of  the  consolidated  laws,"  as  re-enacted  by  chapter  forty-one  of  the 
laws  of  nineteen  himdred  and  fourteen,  and  such  section  amended  by  chapter 
six  hundred  and  twenty-two  of  the  laws  of  nineteen  hundred  and  sixteen  and 
chapter  seven  hundred  and  five  of  the  laws  of  nineteen  hundred  and  seventeen, 
such  group  having  been  declared  unconstitutional  by  the  United  States  supreme 
court  aa  conflicting  with  the  admiralty  jurisdiction  of  the  United  States,  but 
subsequently  authorized  by  act  of  congress,  are  hereby  re-enacted  to  read  as 
follows : 

Group  8.  The  operation,  within  or  without  the  state,  including  repair,  of 
vessels  other  than  vessels  of  other  states  or  countries  used  in  interstate  or 
foreign  commerce,  when  operated  or  repaired  by  the  company;  marine  wreck- 
ing. 

Group.  10.  Longshore  work,  including  the  loading  or  unloading  of  cargoes 
or  parts  of  cargoes  of  grain,  coal,  ore,  freight,  general  merchandise,  lumber 
or  other  products  or  materials,  or  moving  or  handling  the  same  on  any  dock, 
platform  or  place,  or  in  any  warehouse  or  other  place  of  storage. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  April  17. 

Chapter  265. 

An  Act  to  amend  the  penal  law,  in  relation  to  wearing  industry  badges  by 

unauthorized  persons. 

Tlie  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  The  penal  law  is  hereby  amended  by  inserting  therein,  at  the 
end  of  article  one  himdred  and  thirty-four,  a  new  section,  to  be  section  four- 
teen hundred  and  thirty-flve,  to  read  as  follows: 

§  1435.  Wearing  industry  badges,  or  other  insignia  of  identification,  by 
unauthorized  persons.  An  employer  of  labor  may  adopt  a  badge,  or  other 
insignia  of  identification,  to  be  worn  or  displayed  by  the  employees  for  the 
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purpose  of  identification  while  upon  the  premises  of  the  employer  and  post 
a  notice  of  the  adoption  of  such  badge,  or  insignia,  near  the  main  entrance  of 
such  premises.  Such  employer  shall  deposit  with  the  industrial  commission 
a  replica  of  such  badge  or  insignia,  and  such  commission  shall,  if  such  badge 
or  insignia  be  distinctive,  issue  to  such  employer  a  certificate  authorizing  the 
use  thereof  for  the  purposes  of  this  section.  Any  person  who,  after  the 
approval  and  adoption  of  such  badge,  or  insignia,  and  posting  of  such  notice, 
without  authority  or  permission  of  tbe  employer  adopting  the  same,  wilfully 
wears  such  badge,  or  displays  such  insignia,  or  any  facsimile  or  any  imitation 
thereof,  or  uses  the  same  to  obtain  admittance  to  or  remain  upon  the  premises 
of  the  employer,  is  guilty  of  a  misdemeanor. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  April  17. 

Chapter  355. 

An  Act  to  amend  the  labor  law,  in  relation  to  the  expenses  of  the  members  of 
the  industrial  council,  and  making  an  appropriation  therefor. 

Tke  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Subdivision  three  of  section  forty-a  of  chapter  thirty-six  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  labor,  con- 
stituting chapter  thirty-one  of  the  consolidated  laws,"  as  added  by  chapter 
six  hundred  and  seventy-four  of  the  laws  of  nineteen  hundred  and  fifteen,  is 
hereby  amended  to  read  as  follows: 

(3)  [No  compensation  or  expenses  shall  be  paid  from  the  treasury  to  the 
members  of  the  council]  The  members  of  the  cowicil  shall  be  entitled  to\ 
compensation  at  the  rate  of  not  ewceeding  ten  dollars  per  diem  for  each  meet- 
ing attended  by  them,  or  each  day  actually  spent  in  the  work  of  the  council. 
They  shall  also  be  paid  their  reasonable  and  necessary  traveling  and  other 
expenses  while  engaged  in  the  performance  of  thevr  duties, 

$  2.  The  sum  of  fifteen  hundred  dollars  ($1,500),  or  so  much  thereof  ad 
may  be  necessary,  is  hereby  appropriated  for  the  purposes  of  this  act, 

§  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  eighteen. 

Approved  April  30. 

Chapter  356. 

An  Act  making  an  appropriation  for  the  establishment  by  the  industrial 
commission  of  an  additional  public  employment  office,  and  providing  for 
its  maintenance. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  The  sum  of  five  thousand  dollars  ($5,000),  or  so  much  thereof 
as  may  be  needed,  is  hereby  appropriated  to  the  industrial  commission  for  the 
establishment,  as  provided  by  article  five-a  of  the  labor  law,  of  an  additional 
public  employment  office  in  that  locality  which  in  the  opinion  of  the  industrial 
commission  would  best  serve  the  interest  of  the  negro  population.  The  sum 
hereby  appropriated  shall  be  payable  by  the  treasurer  on  the  order  of  the 
commission. 

S  2.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  eighteen. 

Approved  April  30.  ^  , 
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Chapter  369. 

An  Act  to  amend  the  general  bttsiness  law,  in  relation  to  mattresses^  uphol- 
stered box-springs  and  metal  bed-springs. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assemhltfy 
do  enact  as  follows: 

Section  1.  Chapter  twenty-five  of  the  laws  of  nineteen  hundred  and  nine, 
entitled  "An  act  relating  to  general  business,  constituting  chapter  twenty  of 
the  consolidated  laws/'  is  hereby  amended  by  inserting  therein  a  new  article, 
to  be  article  twenty -five-b,  to  read  as  follows: 

ARTICLE  25-B. 
Mattresses,  Upholstered   Box-Sfrings  and  Metal  BED-SpBiifrGS. 

Section  389-m.  Definitions.  • 

389-n.    Prohibition  as  to  manufacture. 
389-0.    Prohibition  as  to  sale. 
389-p.  Tagging  when  new;  idem  ''second-hand." 
389-q.    Tagging  "  ronade  or  renovated." 
389-r.    Tag,  how  made  and  attached. 
389-s.   Removing,  defacing  or  altering  tag  prohibited. 
389-t.    Industrial  commission  to  enforce  article. 
389-u.   Approval  or  disapproval  of  process  of  sterilization. 
389-v.   Complaints. 
389-w.  Violation  a  misdemeanor. 
§  389-m.  Definitions.     Whenever  used  in  this  article: 

The  term  "  mattress  "  means  any  mattress,  pillow,  cushion,  muff  bed,  down 
quilt,  quilted  bed  mattress,  mattress  pad,  comforter,  bunk,  quilt  or  pad,  or 
bed  quilt; 

The  term  "upholstered  box-spring"  means  any  metal  spring  placed  or 
built  upon  a  metal  or  wooden  frame,  covered  with  felt  or  other  material,  and 
encased  in  a  covering  or  ticking; 

The  term  "metal  bed-spring"  means  any  metal  bed-spring,  metal  couch, 
metal  folding  bed,  metal  cot,  metal  cradle  or  metal  bassinet;  and 

The  term  "second-hand  material"  means  any  material  which  has  been 
used  on,  for  or  about  the  person,  or  in  any  mattress,  upholstered  box-spring 
or  metal  bed-spring. 

§  389-n.  Prohibition  as  to  manufacture.  N'o  person  shall,  in  the  making, 
remaking  or  renovating  of  any  mattress,  upholstered  box-spring  or  metal 
bed-spring  for  sale,  use  any  second-hand  material  which  has  not  been  thor- 
oughly sterilized  by  a  process  prescribed  or  approved  by  the  state  department 
of  health. 

§  389-0.  Prohibition  as  to  sale.  No  person  shall  sell,  or  offer,  deliver  or 
consign  for  sale,  any  mattress,  upholstered  box-spring  or  metal  bed-spring, 
in  the  making,  remaking  or  renovating  of  which  there  has  been  used  any 
second-hand  material  which  has  not  been  thoroughly  sterilized  by  a  process 
prescribed  or  approved  by  the  state  department  of  health. 

§  389-p.  Tagging  when  new;  idem  "second-hand."  No  person  shall  directly 
or  indirectly  sell,  or  offer,  deliver  or  consign  for  sale  or  have  in  his  possession 
with  intent  to  so  sell,  offer,  deliver  or  consign : 
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(a)  Any  mattreM,  upholstered  box-spring  or  metal  bed-spring  which  con- 
tains cmly  new  material,  unless  there  is  attached  thereto  a  white  tag  specifying 

( 1 )  The  name  and  address  either  of  the  manufacturer  or  of  the  vendor  or 
of  the  successive  vendors,  and 

(2)  In  the  case  of  a  mattress  the  kind  of  material  used,  and  that  all  the 
material  used  is  new,  in  case  of  an  upholstered  box-spring,  the  kind  of  filling 
used,  and  that  all  the  material  used  is  new,  and  in  the  case  of  a  metal  bed- 
spring  that  all  the  material  used  is  new;  or 

(b)  Any  mattress,  upholstered  box-spring  or  metal  bed-spring  which  con- 
tains any  second-hand  material,  unless  there  is  attached  thereto  a  yellow  tag 
bearing  the  words  *'  second-hand  "  and  specifying 

(1)  The  name  and  address  either  of  the  manufacturer  or  of  the  vendor  or 
of  the  successive  vendors; 

(2)  The  date  of  sterilization  of  the  material  and  the  name  and  address  of 
the  person  sterilizing  the  same; 

(3)  In  the  case  of  a  mattress  the  kind  of  material  used,  and 

(4)  In  the  case  of  an  upholstered  box-spring,  the  kind  of  filling  used. 

i  389-q.  Tagging  "remade  or  renovated."  No  person  shall  directly  or 
indirectly  redeliver  to  the  owner  thereof,  or  have  in  his  possession  with  intent 
to  so  redeliver,  any  mattress,  upholstered  box-spring  or  metal  bed-spring, 
which  has  been  remade  or  renovated  unless  there  is  attached  thereto  a  blue 
tag  bearing  the  words  "  remade  or  renovated,"  and  spaoifying 

(1)  The  name  and  address  of  the  person  remaking  or  renovating  the  same, 
and 

(2)  The  date  of  sterilization  of  the  material  and  the  name  and  address  of 
the  person  sterilizing  the  same. 

§  389-r.  Tag,  how  made  and  attached.  Whenever  a  tag  is  required  by  this 
article  it  shall  be  made  of  muslin,  linen  or  other  material  of  like  durability, 
shall  be  legibly  printed,  stamped  or  written  in  the  English  language  and  in 
letters  at  least  one-eighth  of  an  inch  in  height,  and  shall,  in  the  case  of  a 
mattress  or  upholstered  box-spring,  be  prominently  and  securely  sewed  thereon, 
and  in  the  case  of  a  metal  bed-spring,  be  prominently  and  securely  affixed 
thereto. 

i  389-s.  Removing,  defacing  or  altering  tag  prohibited.  No  person  shall 
remove,  deface  or  alter,  or  cause  to  be  removed,  defaced  or  altered,  any  tag 
placed  upon  any  mattress,  upholstered  box-spring  or  metal  bed-spring  as 
required  by  this  article. 

f  389-t.  Industrial  commission  to  enforce  article.  Every  place  where 
mattresses,  upholstered  box-springs  or  metal  bed-springs  are  made,  remade 
or  renovated,  or  materials  therefor  prepared  or  sterilized,  or  where  sueh 
articles  or  materials  are  sold  or  offered,  delivered  or  consigned  for  sale,  or 
held  in  possession  with  intent  so  to  sell,  offer,  deliver  or  consign,  shall  be 
subject  to  the  supervision  and  inspection  of  the  industrial  commission,  which 
shall  also  have  power  to  supervise  and  inspect  the  manufacture  and  sale  of 
the  articles  covered  by  this  act,  and  to  prosecute  violations  thereof. 

S  389-u.  Approval  or  disapproval  of  process  of  sterilization.  The  state 
department  of  health  shall,  within  sixty  days  after  any  process  for  the 
sterilization  of  second-hand  material  has   been   submitted  to  it  as  herein 


Digitized  by  VjOOQ IC 


24  New  York  State  Industkial  Commission 

provided,  approve  such  process  if  it  finds*  it  reasonably  effective,  and  other- 
wise shall  disapprove  it  and  state  the  reasons  for  such  action. 

$  389- V.  Complaints.  Any  person  who  has  reason  to  believe  that  this  article 
has  been  or  is  being  violated  may  present  the  facts  to  the  industrial  com- 
mission and  it  shall  be  the  duty  of  the  commission  to  investigate  the  same 
and  to  institute  a  prosecution  if  it  finds  reasonable  cause  to  believe  that 
there  has  been  such  violation.  Any  individual  may  institute  proceedings  to 
enforce  this  article  and  punish  any  violation  thereof  in  the  county  where 
such  violation  occurs. 

§  389-w.  Violation  a  misdemeanor.  Any  person  who  violates  any  provision 
of  this  article  is  guilty  of  a  misdemeanor.  The  unit  for  each  separate  and 
distinct  misdemeanor  in  violation  of  this  article  shall  be  each  mattress, 
upholstered  box-spring  or  metal  bed-spring,  made,  remade  or  renovated,  sold, 
or  offered,  delivered,  or  consigned  for  sale,  or  delivered,  or  possessed  with 
intent  so  to  sell,  offer,  deliver  or  consign,  contrary  to  the  provisions  of  this 
article. 

§  2.  Section  three  hundred  and  ninety-tw^o-a  of  chapter  twenty-five  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  general 
business,  constituting  chapter  twenty  of  the  consolidated  laws,"  as  added  by 
chapter  five  hundred  and  three  of  the  laws  of  nineteen  hundred  and  thirteen, 
is  hereby  repealed. 

§  3.  This  act  shall  take  effect  six  months  from  and  after  the  date  of  its 
passage. 

Approved  April  30. 

Chapter  380. 
An  Act  to  amend  the  penal  law,  in  relation  to  protecting  dvil  and  public  rights. 

The  People  of  the  State  of  New  Yorkj  represented  in  Senate  and  Assembly ^ 
do  enact  as  follows: 

Section  1.  Section  ^v^  hundred  and  fourteen  of  the  penal  law  is  hereby 
amended  to  read  as  follows: 

§  614.  Protecting  civil  and  public  rights.     A  person  who: 

1.  Excludes  a  citizen  of  this  state,  by  reason  of  race,  color,  creed  or  pre- 
vious condition  of  servitude,  from  any  public  employment  or  from  the  equal 
enjoyment  of  any  accommodation,  facility  or  privilege  furnished  by  inn- 
keepers or  common  carriers,  or  by  owners,  managers  or  lessees  of  theatres  or 
other  places  of  amusement,  or  by  teachers  and  officer s  of  common  schools  and 
public  institutions  of  learning,  or  by  cemetery  associations;  or, 

2.  Denies  or  aids  or  incites  another  to  deny  to  any  other  person  because 
of  race,  creed  or  color,  public  employment  or  the  full  enjoyment  of  any  of  the 
accommodations,  advantages,  facilities  and  privileges  of  any  hotel,  inn,  tavern, 
restaurant,  public  conveyance  on  land  or  water,  theatre  or  other  place  of 
public  resort  or  amusement, 

Is  guilty  of  a  misdemeanor,  punishable  by  a  fine  of  not  leas  than  fifty 
dollars  nor  more  than  five  hundred  dollars. 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  and 
eighteen. 

Approved  April  30. 
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Chapter  414. 

An  Act  to  create  a  state  commission  to  inquire  into  the  subject  of  retirement 
pensions,  allowances  and  annuities  for  state  and  municipal  officers  and 
employees,  and  making  an  appropriation  therefor. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Commission  created.  A  state  commission  is  hereby  created 
consisting  of  seven  members,  of  whom  one  shall  be  the  superintendent  of 
insurance  of  the  state  of  New  York.  Two  shall  be  appointed  by  the  governor, 
one  by  the  temporary  president  of  the  senate  and  one  by  the  speaker  of  the 
assembly,  to  inquire  into  the  subject  of  retirement  pensions,  allowances  and 
annuities  for  state  and  municipal  officers  and  employees,  especially  with 
reference  to  the  method  of  establishing  and  maintaining  the  fund  from  which 
such  pensions,  allowances  and  annuities  shall  be  paid.  A  vacancy  occurring 
in  the  office  of  a  member  of  such  commission  shall  be  filled  by  the  officer  who 
made  the  original  appointment. 

§  2.  Powers  and  duties  of  commission.  Such  commission  shall  have  power 
to  subpoena  and  compel  the  attendance  of  witnesses,  including  public  officers 
and  employees,  and  to  require  the  production  of  books,  records  and  papers, 
to  take  and  hear  proofs  and  testimony  and  adopt  rules  for  the  conduct  of  its 
proceedings. 

§  3.  Officers  and  employees.  The  commission  shall  select  a  chairman  and 
vice-chairman  from  among  its  own  members  and  may  employ  a  secretary  and 
such  other  experts  and  employees  as  may  be  needed,  in  connection  with  the 
duties  of  the  commission,  and  may  fix  their  compensation. 

9  4.  Expenses  of  commissioners.  The  members  of  such  commission  shall 
receive  no  compensation  for  their  services,  but  shall  be  paid  their  actual  and 
necessary  traveling,  hotel  and  other  expenses  incurred  in  the  discharge  of  their 
duties. 

§  5.  Eeport  to  governor  and  legislature.  The  commission  shall  on  on  before 
February  first,  nineteen  himdred  and  nineteen,  report  the  result  of  its  inquiry 
to  the  governor  and  legislature,  including  such  proposed  legislation  as  it  may 
deem  advisable. 

§  6.  Appropriation.  The  siun  of  five  thousand  dollars  ($5,000)  or  so  much 
thereof  as  may  be  needed  is  hereby  appropriated  for  the  purposes  of  this  act, 
payable  by  the  treasurer  on  the  warrant  of  the  comptroller  on  the  order  of 
the  chairman  or  vice-chairman  of  such  commission. 

S  7.  This  act  shall  take  effect  immediately. 

Approved  May  1. 

Chapter  4x5- 

An  Act  to  amend  the  education  law,  to  require  the  attendance  at  school  of 
non-English-speaking  and  illiterate  minors. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Article  twenty-three  of  chapter  twenty-one  of  the  laws  of  nine- 
teen hundred  and  nine,  entitled  "An  act  relating  to  education,  constituting 
chapter  sixteen  of  the  consolidated  laws,"  as  amended  by  chapter  one  hundred 
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and  forty  of  the  laws  of  nineteen  hundred  and  ten  is  hereby  amended  by 
adding  thereto  a  new  section,  to  read  as  follows : 

§  637.  Attendance  of  illiterate  minors.  1.  Every  minor,  between  sixteen 
and  twenty-one  years  of  age,  who  does  not  possess  such  ability  to  speak,  read 
and  write  the  English  language,  as  is  required,  for  the  completion  of  the  fifth 
grade  of  the  public  or  private  schools  of  the  city  or  school  district  in  which 
he  resides,  shall  attend  some  day  or  evening  school  or  some  school  maintained 
by  an  employer  as  hereinafter  provided  in  subdivision  six  of  this  act,  in  the 
city  or  district  in  which  he  resides  throughout  the  entire  time  such  school  is 
in  session;  provided  that  no  such  minor  be  required  to  attend,  if  the  commis- 
sioner of  health,  or  the  executive  officer  of  the  board  or  department  of  health 
of  the  city,  town,  village  or  district,  where  such  minor  resides,  or  an  officer 
thereof  designated  by  euch  board,  department  or  commissioner  shall  deem 
such  minor  to  be  physically  or  mentally  unfit  to  attend. 

2.  Any  minor  subject  to  the  provisions  of  this  section,  who  willfully  vio- 
lates any  provisions  of  this  section,  shall  be  punished  by  a  fine  of  not  exceed- 
ing five  dollars. 

3.  Every  person  having  in  his  control  any  minor  subject  to  the  provisions 
of  this  section  shall  cause  such  minor  to  attend  a  school  as  hereby  required; 
and  if  such  person  fails  for  six  sessions  within  a  period  of  one  month  to  cause 
such  minor  to  so  attend  school,  tmless  the  commissioner  of  health  or  the 
executive  officer  of  the  board  or  department  of  health  of  the  city,  town,  vil- 
lage or  district  where  such  minor  resides  or  an  officer  thereof  designated  by 
such  board,  department  or  commissioner  shall  certify  that  such  minor's 
physical  or  mental  condition  is  such  as  to  render  his  attendance  at  school 
harmful  or  impracticable,  such  person  shall,  upon  complaint  by  a  truant 
officer  and  conviction  thereof,  be  punished  by  a  fine  of  not  more  than  twenty 
dollara 

4.  Whoever  induces  or  attempts  to  induce  such  minor  to  absent  himself 
unlawfully  from  school  or  employs  such  minor  except  as  is  provided  by  law, 
or  harbors  such  who,  while  school  is  in  session,  is  absent  unlawfully  there- 
from, shall  be  punished  by  a  fine  of  not  more  than  fifty  dollars. 

5.  The  employer  of  any  minor  subject  to  the  provisions  of  this  section  shall 
procure  from  such  minor  and  display  in  the  place  where  such  minor  is 
employed  the  weekly  record  of  regular  attendance  upon  a  school  and  it  shall 
be  unlawful  for  any  person  to  employ  any  minor  subject  to  the  provisions  of 
this  section  until  and  unless  he  procures  and  displays  said  weekly  record  as 
herein  provided.  It  shall  be  the  duty  of  the  teacher  or  principal  of  the  school 
upon  which  he  (such  minor)  attends  to  provide  each  week  such  minor  with 
a  true  record  of  attendance. 

6.  Any  employer  may  meet  the  requirements  of  this  act  by  conducting  a 
class  or  classes  for  teaching  English  and  civics  to  foreign-bom  in  shop,  store, 
plant  or  factory,  imder  the  supervision  of  the  local  school  authorities,  and 
any  minor  subject  to  the  provisions  of  this  act  may  satisfy  the  requirement 
by  attendance  upon  such  classes. 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  and  eigh- 
teen. 
Approved  May  1. 
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Chapter  434- 

An  Act  to  amend  the  labor  law,  in  relation  to  emj^loyment  of  women  a« 
messengers  and  the  hours  of  labor  in  snch  occnpation. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aseemhly, 
do  enact  as  follows: 

Section  1.  Section  one  hundred  and  sixty-one-a  of  chapter  thirty-six  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  ''An  act  relating  to  labor,  con- 
stituting chapter  thirty-one  of  the  consolidated  laws,"  aa  added  by  chapter 
three  hundred  and  forty-one  of  the  laws  of  nineteen  hundred  and  ten  is  hereby 
renumbered  section  one  hundred  and  sixty-one-c,  and  such  section  as  thus 
renumbered  is  hereby  amended  to  read  as  follows: 

I  161-[a]c.  [Hours  of  labor  of  messengers]  Employment  in  telegraph  or 
messenger  company  service.  In  cities  of  the  first  or  second  class  no  [person] 
male  under  the  age  of  twenty-one  years  shall  be  employed  or  permitted  to 
work  as  a  messenger  for  a  tel^[raph  or  messenger  company  in  the  distribution, 
transmission  or  delivery  of  goods  or  messages  before  five  o'clock  in  the  morn- 
ing or  after  ten  o'clock  in  the  evening  of  any  day.  No  female  under  the  age 
of  twenty-one  years  shall  he  employed  or  permitted  to  work  at  any  time  in  the 
occupation  specified  m  this  suhdifoision.  No  woman  over  twenty-one  years  of 
age  shall  he  employed  or  permitted  to  work  as  a  messenger  for  a  telegraph 
or  messenger  company  in  the  distrihution,  transmission  or  delivery  of  goods 
or  messages  more  than  six  days  or  fifty-four  hours  in  any  one  week,  or  hefore 
seven  o*clock  in  the  morning  or  after  ten  o^clock  in  the  evening  of  any  day. 
The  provisions  of  subdivision  four  of  section  one  hundred  and  sixty -one  of 
this  chapter,  in  relation  to  the  time  allowed  for  meals  and  of  section  one 
hundred  and  siaty-one-a  of  this  chapter,  in  relation  to  the  posting  of  a  notice 
as  to  the  numher  of  hours  employed,  and  sections  one  hundred  and  sixty- 
eight-c  and  one  hundred  and  sixty-eight- e  of  such  chapter,  in  relation  to 
washing  facilities  and  water  closets  respectively,  shall  he  deemed  also  to  apply 
to  the  employment  specified  in  this  section. 

f  2.  This  act  shall  take  effect  immediately. 

Approved  May  2. 

Chapter  456. 

An  Act  to  amend  the  labor  law,  in  ration  to  the  organisation  of  the  bureau 
of  statistics  and  information. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assemhly, 
do  enact  as  follows: 

Section  1.  Sections  sixty-two,  sixty-three,  sixty-four  and  sixty-five  of  chap- 
ter thirty-six  of  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relat- 
ing to  labor,  constituting  chapter  thirty-one  of  the  consolidated  laws,"  as 
renumbered  and  amended  by  chapter  one  hundred  and  forty-five  of  the  laws 
of  nineteen  hundred  and  thirteen,  are  hereby  amended  to  read,  respectively, 
as  follows: 

§  62.  Bureau  of  statistics  and  information.  The  bureau  of  statistics  and 
information[,]  shall  be  under  the  immediate  charge  of  a  chief  statistician, 
but  subject  to  the  direction  and  supervision  of  the  commission [er  of  labor]. 
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§  63.  Di visions [;  duties  and  powers.  1].  The  bureau  of  statistics  and 
information  shall  have  [five]  8nch  divisions  as  [follows:  general  labor  sta- 
tistics; industrial  directory;  industrial  accidents  and  diseases;  special  inves- 
tigations; and  printing  and  publication.  There  shall  be  such  other  divisions 
in  such  bureau  as  the  commissioner  of  labor  may  deem  advisable.]  may  he 
deemed  necessary  hy  the  commission.  Each  [of  the  said]  division [s]  shall, 
subject  to  the  supervision  and  direction  of  the  commission [er  of  labor]  and 
of  the  chief  statistician,  be  in  charge  of  [an  officer  or  employee  of  the  depart- 
ment of  labor  designated  by  the  commissioner  of  labor;  and  each  of  the  said 
divisions,  in  addition  to  the  duties  prescribed  in  this  chapter,  shall  perform 
such  other  duties  as  may  be  assigned  to  it  by  the  commissioner  of  labor] 
a  chief  of  dii>ision,  oi'  of  such  other  employee  of  proper  qitalifications  as  the 
commission  may  designate  therefor, 

[2.  The  division  of  general  labor  statistics  shall  collect,  and  prepare  sta- 
tistics and  general  information  in  relation  to  conditions  of  labor  and  the 
industries  of  the  state. 

3.  The  division  of  industrial  directory  shall  prepare  annually  an  industrial 
directory  for  all  cities  and  villages  having  a  population  of  one  thousand  or 
more  according  to  the  last  preceding  federal  census  or  state  enumeration. 
Such  directory  shall  contain  information  regarding  opportunities  and  advan- 
tages for  manufacturing  in  every  such  city  or  village,  the  factories  established 
therein,  hours  of  labor,  housing  conditions,  railroad  and  water  connections, 
water  power,  natural  resources,  wages  and  such  other  data  regarding  social, 
economic  and  industrial  conditions  as  in  the  judgment  of  the  commissioner 
would  be  of  value  to  prospective  manufacturers,  and  their  employees.  If  a 
city  is  divided  into  boroughs  the  directory  shall  contain  such  information 
as  to  each  borough. 

4.  The  division  of  industrial  accidents  and  diseases  shall  collect  and  pre- 
pare statistical  details  and  general  information  regarding  industrial  accidents 
and  occupational  diseases,  their  causes  and  effects,  and  methods  of  preventing, 
curing  and  remedying  them,  and  of  providing  compensation  therefor. 

6.  The  division  of  special  investigations  shall  have  charge  of  all  investiga- 
tions and  research  work  relating  to  economic  and  social  conditions  of  labor 
conducted  by  such  bureau. 

6.  The  division  of  printing  and  publication  shall  print,  publish  and  dis- 
seminate in  such  manner  and  to  such  extent  as  the  commissioner  of  labor 
shall  direct,  such  information  and  statistics  as  the  commissioner  of  labor 
may  direct  for  the  purpose  of  promoting  the  health,  safety  and  well  being  of 
persons  employed  at  labor. 

7.  The  commissioner  of  labor  may  subpoena  witnesses,  take  and  hear  tes- 
timony, take  or  cause  to  be  taken  depositions  and  administer  oaths.] 

§  64.  [Information  to  be  furnished  upon  request.  The  o^^Tier,  operator, 
manager  or  lessee  of  any  mine,  factory,  workshop,  warehouse,  elevator,  foun- 
dry, machine  shop  or  other  manufacturing  establishment,  or  any  agent,  super- 
intendent, subordinate,  or  employee  thereof,  and  any  person  employing  or 
directing  any  labor  affected  by  the  provisions  of  this  chapter,  shall,  when 
requested  by  the  commissioner  of  labor,  furnish  any  information  in  his  pos- 
session or  under  his  control  which  the  commissioner  is  authorized  to  require, 
and  shall  admit  him  or  his  duly  authorized  representative  to  any  place  which 
is  affected  by  the  provisions  of  this  chapter  for  the  purpose  of  inspection. 
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A  person  refusing  to  admit  such  commissioner,  or  person  authorized  by  him, 
to  any  such  establishment,  or  to  furnish  him  any  information  requested,  or 
who  refuses  to  answer  or  untruthfully  answers  questions  put  to  him  by  such 
commissioner,  in  a  circular  or  otherwise,  shall  forfeit  to  the  people  of  the 
state  the  sum  of  one  hundred  dollars  for  each  refusal  or  untruthful  answer 
given,  to  be  sued  for  and  recovered  by  the  commissioner  in  his  name  of  office. 
The  amount  so  recovered  shall  be  paid  into  the  state  treasury.]  Duties.  The 
bureau  of  staiiatics  and  information  shall  collect  and  prepare  sttch  statistics 
and  other  information  from  the  records  of  the  department,  from  reports  col- 
lected for  the  purpose,  or  from  other  sources,  for  the  use  of  the  commission 
or  for  publication,  as  may  be  directed  by  the  commission,  it  being  the  policy 
and  intent  of  this  section  that  the  commission  shall  have  full  a/nd  accurate 
information  relating  to  the  operation  and  effect  of  the  latcs  which  it  admin- 
isters, the  mea/ns  of  promoting  the  end  sought  by  those  laws,  and  any  other 
matters  concerning  tchich  the  commission  may  deem  it  desirable  that  informa- 
tion shall  be  available. 

The  bureau  shall  prepare  or  edit,  and  shall  issue  such  publications,  and  fur- 
nish information  otherwise,  as  may  be  directed  by  the  commission. 

S  65.  Industrial  poisonings  to  be  reported.  1.  Every  medical  practitioner 
attending  on  or  called  in  to  visit  a  patient  whom  he  believes  to  be  suffering 
from  poisoning  from  lead,  [phosphorous]  phosphorus,  arsenic,  brass,  wood 
alcohol,  mercury  or  their  compounds,  or  from  anthrax,  or  from  compressed 
air  illness,  contracted  as  a  result  of  the  nature  of  the  patient's  employment, 
shall  send  to  the  eomniiRsion[er  of  labor]  a  notice  stating  the  name  and  full 
postal  addrens  and  place  of  employment  of  the  patient  and  the  disease  from 
which,  in  the  opinion  of  the  medical  practitioner,  the  patient  is  suffering, 
with  such  other  and  further  information  as  may  be  required  by  the  said 
commission  [er]. 

2.  If  any  medical  practitioner,  when  required  by  this  section  to  send  a 
notice,  fails  forthwith  to  send  the  same,  he  shall  be  liable  to  a  fine  not  exceed- 
ing ten  dollars. 

3.  It  shall  be  the  duty  of  the  commission  [er  of  labor]  to  enforce  the  pro- 
visions of  this  section,  and  [he]  it  may  call  upon  the  state  and  local  boards 
of  health  for  assistance. 

S  2.  This  act  shall  take  effect  immediately. 
Approved  May  6. 

Chapter  459- 
An  Act  to  amend  the  labor  law,  in  reUtion  to  employment  certificates. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  seventy-one  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws,"  as  amended  by  chapter  three  hundred 
and  thirty-three  of  the  laws  of  nineteen  hundred  and  twelve  and  chapter  four 
hundred  and  sixty-five  of  the  laws  of  nineteen  hundred  and  sixteen,  is  hereby 
amended  to  read  as  follows: 
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$  71.  Employment  certificate,  how  issued,  i.  Such  certificate  shall  be 
issued  by  the  commissioner  of  health  or  the  executive  officer  of  the  board  or 
department  of  health  of  the  city,  town  or  village  where  such  child  resides  or  is 
to  be  employed,  or  by  such  other  officer  thereof  as  may  be  designated  by  such 
board,  department  or  commissioner  for  that  purpose,  upon  the  application 
of  the  parent,  guardian  or  custodian  of  the  child  desiring  such  employment. 
Such  officer  shall  not  issue  such  certificate  until  he  has  received,  examined, 
approved  and  filed  the  following  papers  duly  executed,  namely:  The  school 
record  of  such  child  properly  filled  out  and  signed  as  provided  in  this  article; 
also,  evidence  of  age  showing  that  the  child  is  fourteen  years  old  or  upwards, 
which  shall  consist  of  the  evidence  thereof  provided  in  one  of  the  following 
paragraphs  of  this  subdivision [s  of  this  section]  and  which  shall  be  required 
in  the  order  herein  designated  as  follows: 

(a)  Birth  certificate;  passport  or  baptismal  certificate.  A  duly  attested 
transcript  of  the  birth  certificate  filed  according  to  law  with  a  registrar  of 
vital  statistics  or  other  officer  charged  with  the  duty  of  recording  births;  or 
a  passport;  or  a  duly  attested  transcript  of  a  certificate  of  baptism  showing 
the  date  of  birth  of  such  child. 

(b)  Other  documentary  evidence.  In  case  it  shall  appear  to  the  satisfac- 
tion of  the  officer  to  whom  application  is  made,  as  herein  provided,  for  an 
employment  certificate,  that  a  child  for  whom  such  certificate  is  requested 
and  who  has  presented  the  school  record,  is  in  fact  over  fourteen  years  of  age, 
and  that  satisfactory  documentary  evidence  of  age  can  be  produced,  which 
does  not  fall  within  any  of  the  provisions  of  the  preceding  paragraphs  of  this 
subdivision [s  of  this  section],  and  that  none  of  the  papers  mentioned  in  said 
[subdivisions]  paragraphs  can  be  produced,  then  and  not  otherwise  he  shall 
present  to  the  board  of  health  of  which  he  is  an  officer  or  agent,  for  its  action 
thereon,  a  statement  signed  by  him  showing  such  facts,  together  with  such 
papers  as  may  have  been  produced  before  him  constituting  such  evidence. 
The  commissioner  of  health,  or  when  officially  authorized,  the  issuing  officer 
of  the  board  or  department  of  health  may  then  accept  such  evidence  as  suffi- 
cient as  to  the  age  of  such  child,  and  a  record  of  such  evidence  shall  be  fully 
entered  on  the  minutes  of  the  board  at  the  next  meeting  thereof. 

(c)  Physicians*  certificates.  In  cities  of  the  first  class  only,  in  case  appli- 
cation for  the  issuance  of  an  employment  certificate  shall  be  made  to  such 
officer  by  a  child's  parent,  guardian  or  custodian  who  alleges  his  inability  to 
produce  any  of  the  evidence  of  age  specified  in  the  preceding  [subdivisions] 
paragraphs  of  this  [section]  subdivision,  and  if  the  child  is  apparently  at 
least  fourteen  years  of  age,  such  officer  may  receive  and  file  an  application 
signed  by  the  parent,  guardian  or  custodian  of  such  child  for  physicians'  cer- 
tificates. Such  application  shall  contain  the  alleged  age,  place  and  date  of 
birth,  and  present  residence  of  such  child,  together  with  such  further  facts 
as  may  be  of  assistance  in  determining  the  age  of  such  child.  Such  application 
shall  be  filed  for  not  less  than  sixty  days  after  date  of  such  application  for 
such  physicians'  certificates,  for  an  examination  to  be  made  of  the  state- 
ments contained  therein,  and  in  case  no  facts  appear  within,  such  period 
or  by  such  examination  tending  to  discredit  or  contradict  any  material  state- 
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ment  of  such  application,  then  and  not  otherwise  the  officer  may  direct  such 
child  to  appear  thereafter  for  physical  examination  before  two  physicians 
officially  designated  by  the  board  of  health,  and  in  case  such  physicians  shall 
certify  in  writing  that  they  have  separately  examined  such  child  and  that 
in  their  opinion  such  child  is  at  least  fourteen  years  of  age  such  officer  shall 
accept  such  certificates  as  sufficient  proof  of  the  age  of  such  child  for  the 
purposes  of  this  section.  In  case  the  opinions  of  such  physicians  do  not 
concur,  the  child  shall  be  examined  by  a  third  physician  and  the  concurring 
opinions  shall  be  conclusive  for  the  purpose  of  this  section  as  to  the  age  of 
such  child. 

2.  Such  officer  shall  require  the  evidence  of  age  specified  in  [subdivision] 
paragraph  (a)  in  preference  to  that  specified  in  any  subsequent  paragraph 
of  subdivision  one  and  shall  not  accept  the  evidence  of  age  permitted  by  any 
subsequent  [subdivision]  paragraph  unless  he  shall  receive  and  file  in  addi- 
tion thereto  an  afiidavit  of  the  parent  showing  that  no  evidence  of  age 
specified  in  any  preceding  [subdivision]  paragraph  or  [subdivisions]  para- 
graphs of  this  [section]  subdivision  one  can  be  produced.  Such  affidavit  shall 
contain  the  age,  place  and  date  of  birth,  and  present  residence  of  such  child, 
which  affidavit  must  be  taken  before  the  officer  issuing  the  employment  cer- 
tificate, who  is  hereby  authorized  and  required  to  administer  such  oath  and 
who  shall  not  demand  or  receive  a  fee  therefor. 

3.  Such  employment  certificate  shall  not  be  issued  until  such  child  further 
has  personally  appeared  before  and  been  examined  by  the  officer  issuing  the 
certificate,  and  until  such  officer  shall,  after  making  such  examination,  sign 
and  file  in  his  office  a  statement  that  the  child  can  read  and  write  correctly 
simple  sentences  in  the  English  language  and  that  in  his  opinion  the  child 
is  fourteen  years  of  age  or  upwards  and  has  reached  the  normal  development 
of  a  child  of  its  age,  and  is  in  sound  health  and  is  physically  able  to  perform 
the  work  which  it  intends  to  do.  Every  such  employment  certificate  shall  be 
signed,  in  the  presence  of  the  officer  issuing  the  same,  by  the  child  in  whose 
name  it  is  issued.  In  every  case,  before  an  employment  certificate  is  issued, 
such  physical  fitness  shall  be  determined  by  a  medical  officer  of  the  depart- 
ment or  board  of  health,  who  shall  make  a  thorough  physical  examination  of 
the  child  and  record  the  result  thereof  on  a  blank  [to  be  furnished  for  the 
purpose]  which  shall  he  prescribed  by  the  [industrial]  commission  and  which 
shall  set  forth  [thereon]  such  facts  concerning  the  physical  condition  and 
history  of  the  child  as  the  [industrial]  commission  may  require.  Outside  of 
cities  of  the  fvrst  and  second  class  such  blanks  shall  be  furnished  by  the 
commission. 

4.  In  case  the  evidence  of  age,  filed  as  in  this  section  provided,  shows  such 
child  to  be  fourteen  years  old  but  fails  to  show  such  child  to  be  fifteen  years 
old,  no  employment  certificate  shall  be  issued  unless  such  child,  in  addition 
to  complying  with  all  the  requirements  of  this  section  and  producing  the 
school  record  described  in  section  seventy-three,  shall  also  present  a  certifi- 
cate of  graduation  properly  issued  in  the  name  of  such  child,  from  a  public 
elementary  school,  or  school  equivalent  thereto  or  parochial  school,  or  a  pre- 
academic  certificate  issued  by  the  regents,  or  a  certificate  of  the  completion 
of  an  elementary  course  issued  by  the  education  department. 
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Chapter  499. 

An' Act  to  amend  the  inunity  law,  in  relation  to  the  retirement  of  officers  and 
employees  of  state  hospitals  for  the  insane. 

The  People  of  ike  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  The  schedule  of  sections  of  article  five  of  chapter  thrty-two 
of  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  in  relation  to  the 
insane,  constituting  chapter  twenty-seven  of  the  consolidated  laws,"  as 
inserted  by  chapter  fifty-nine  of  the  laws  of  nineteen  hundred  and  twelve,  is 
hereby  amended  to  read  as  follows: 

ARTICLB  V. 

RETIREMENT  OF  OFFICERS  AND  EMPLOYEES  OF  TEE  STATE  HOS- 
PITAL SYSTEM  [STATE  HOSPITAL  EMPLOYEES]. 

Section! 09.  Definition. 

110.  Retirement  fund  created;  custody  snd  control. 

111.  Retirement  of  officers  and  employees. 

112.  Proceedings  for  retirement;  physical  disability. 

113.  Retirement  for  disability  caused  by  injury. 

114.  Term  of  service;  how  computed. 

115.  C!ontributions  to  retirement  fund. 

116.  Repayments   when    retirement   s    without   fault    of    officer    or 

employee;  payments  in  case  of  death. 

117.  Forfeiture  of  right  to  annuity  by  default  in  making  contributions. 

118.  Temporary  officers  and  employees. 

119.  Retirement  board  created. 

120.  Medical  examiners. 

121.  Application  blanks. 

122.  Expenses  of  administration. 

§  2.  Such  chapter,  as  added  by  chapter  fifty-nine  of  the  laws  of  nineteen 
hundred  and  twelve,  and  amended  by  chapter  six  hundred  and  seven  of  the 
laws  of  nineteen  hundred  and  sixteen,  is  hereby  amended  by  inserting  therein 
a  new  section,  to  be  section  one  hundred  and  nine,  to  read  as  follows: 

S  109.  Definition.  Wherever  the  state  hospital  system  is  mentioned  in 
this  act  it  includes  the  officers  and  employees  of  aU  the  state  hospitals, 
including  Dannemora  and  Matteawan  state  hospitals;  the  medical  member 
of  the  state  hospital  commission  and  medical  inspectors  who  have  had  pre^ 
vious  experience  in  the  New  York  state  hospitals  and  employees  of  the  state 
hospital  commission;  the  bureau  of  deportation  and  the  psychiatric  institute. 

§  3.  Sections  one  hundred  and  ten,  one  himdred  and  eleven,  one  hundred 
and  twelve,  one  hundred  and  thirteen,  one  hundred  and  fourteen,  one  hundred 
and  fifteen,  one  hundred  and  sixteen,  one  hundred  and  seventeen  and  one 
hundred  and  eighteen  of  such  chapter,  as  added  by  chapter  fifty-nine  of  the 
laws  of  nineteen  hundred  and  twelve,  and  amended  by  chapter  six  hundred 
and  seven  of  the  laws  of  nineteen  hundred  and  sixteen,  are  hereby  amended 
to  read,  respectively,  as  follows: 

f  110.  Retirement  fund  created;  custody  and  control.  A  permanent  fund 
for  the  payment  of  annuities  to  officers  and  employees  of  the  New  York  state 
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ho6pital[8]  system  for  the  inaane  in  the  employ  of  the  state  of  New  York  is 
hereby  established,  such  fund  to  consist  of  moneys  that  may  be  paid  in  by 
those  entitled  to  the  benefits  of  the  provisions  of  this  section  as  hereinafter 
prov:;ided;  moneys  received  from  donations,  gifts  and  bequests;  moneys  received 
from  deductions  for  leave  of  absence  without  pay,  for  not  less  than  twenty- 
four  hours  nor  more  than  thirty  days  in  any  one  year;  moneys  received  from 
deductions  for  sickness  for  not  less  than  twenty-four  hours  nor  more  than 
ninety  days  in  any  one  year,  and  moneys  received  from  other  sources.  The 
treajBurer  or  other  oflScer  of  any  department  of  the  state  hospital  eystem  who 
collects  or  receives  money[s,]  hereby  declared  to  be  part  of  such  fund,  shall 
pay  to  the  comptroller  of  the  state  of  New  York,  who  shall  place  the  same 
in  such  fund,  which  shall  be  invested  by  him  and  the  money  received  from 
interest  thereon  shall  be  credited  to  said  fund.  All  moneys  belonging  to  the 
fund  herein  provided  for  shall  be  received  by  the  comptroller  of  the  state  of 
New  York  who  shall  have  charge  of  the  administration  thereof,  and  who  shall 
pay  therefrom  the  annuities,  payable  quarterly  throughout  life,  or  other 
benefits  that  may  become  due  and  payable  hereunder.  The  retirement  board 
provided  for  in  this  article  shall  from  time  to  time  establish  such  reasonable 
rules  and  regulations  for  the  administration  and  investment  of  such  fund 
as  will  insure  the  perpetuation  thereof.  The  comptroller  of  the  state  of  New 
York  shall  report  annually  for  the  fiscal  year  to  the  retirement  board  the 
condition  of  said  fund  in  detail,  giving  all  items  of  receipts  and  disburse- 
ments and  his  recommendation  in  regard  thereto.  This  report  shall  be  pub- 
lished with  and  as  a  part  of  the  annual  report  of  the  state  hospital 
conunisaion. 

S  111.  Retirement  of  officers  and  employees.  Any  officer  or  employee  of  the 
New  York  state  hospital[s]  system  for  the  care  of  the  insanei,  including  the 
Matteawan  and  Dannemora  state  hospitals  for  criminal  insane,  who  shall 
have  signified  his  or  her  intention  to  take  advantage  of  the  provisions  of 
this  article  and  who  shall  faithfully  and  honestly  discharge  his  or  her  duty 
in  one  or  more  of  such  state  hospitals,  or  state  hospiUU  deptprtment  or  in 
any  former  city  or  county  asylum,  now  a  state  hospital  for  the  insane,  or 
partly  in  each  for  twenty-five  years,  shall  upon  his  or  her  application  to  the 
retirement  board  be  entitled  to  retirement;  provided,  however,  in  the  opinion 
of  such  board,  there  is  sufficient  money  in  the  fund  to  warrant  such  retire- 
ment. Every  applicant  must  be  in  the  service  dt  [a]  the  state  hospital 
system  for  the  insane,  as  hereinbefore  provided,  at  the  time  application  is 
made  for  retirement,  and  shall  remain  in  the  said  service  until  notified  by 
the  retirement  board  of  his  or  her  retirement.  Any  person  retired  pursuant 
to  the  provisions  of  this  section  must  be  awarded,  granted  and  paid  from 
said  retirement  fund  an  annual  amount  equal  to  one-half  of  the  wages  or 
compensation,  including  maintenance,  as  fixed  by  the  state  hospital  com- 
misaion  or  by  statute  received  by  him  or  her,  for  the  year  immediately  pre- 
ceding the  application  for  retirement,  provided,  however,  that  no  person 
shall  receive  such  annuity  until  he  or  she  shall  have  paid  into  the  said  fund, 
by  deductions  from  his  or  her  wages,  or  by  contributions  in  full,  an  amount 
equal  'to  fifty  per  centum  of  his  or  her  first  year's  annuity,  and  provided 
further  that  any  such  person  who  has  been  reduced  in  grade  after  twenty-five 
years  of  service  shall  be  retired  at  the  rate  of  wages  and  maintenance 
received  by  him  or  her  during  the  twenty-fifth  year  of  service  and  provided 
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further  that  no  annuity  shall  ecpceed  the  eum  of  fifteen  hundred  dollars  per 
annum.  Such  annuity  shall  become  effective  from  the  first  of  the  montk 
immediately  subsequent  to  the  date  of  the  meeting  of  the  retirement  board 
taking  action  on  same,  and  shall  be  for  the  natural  life  of  such  person  and 
payable  in  quarterly  installments,  and  shall  not  be  revoked,  repealed,  dimin- 
ished or  subject  to  claim  of  creditors. 

S  112.  Proceedings  for  retirement;  physical  disability.  The  retirement 
board  shall  have  power  upon  its  own  motion  or  upon  the  application  in 
writing  of  any  person  entitled  to  the  benefit  of  the  retirement  fund  to  retire 
any  such  person  who  shall  have  faithfully  and  honestly  discharged  his  or 
her  duties  in  [one  or  more  of  such]  any  department  of  the  state  [hospitals] 
hospital  system  including  the  Matteawan  and  Dannemora  state  hospitals 
for  criminal  insane,  or  former  city  or  county  asylum  now  a  state  hospital, 
or  partly  in  each,  for  twenty-five  years,  or  who  shall  have  performed  such 
duties  for  fifteen  years  or  more,  faithfully  and  honestly  and  who  shall  hare 
become  mentally  or  physically  incapacitated  by  reason  of  accident  or  illness, 
provided,  however,  that  reasonable  notice  in  writing  shall  be  given  by  the 
board  or  one  of  its  members  of  its  proposed  action,  to  the  person  intended 
to  be  retired  and  an  opportunity  afforded  to  such  person  to  be  heard  before 
the  final  action  is  taken  by  such  board,  and  said  board  shall  certify  in 
writing  the  reason  for  such  retirement,  and  that  the  best  interests  of  the 
public  service  demand  the  same.  To  aid  in  such  determination,  the  board 
may  cause  the  person  intended  to  be  retired,  to  be  physically  examined  by 
the  medical  examiners  hereinafter  provided  for.  Any  person  retired  pursuant 
to  the  provisions  of  this  section  must  be  awarded,  granted  and  paid  from 
said  retirement  fund  an  annual  amount  equal  to  as  many  twenty-fifths  of 
one-half  of  the  wages  for  compensation,  including  maintenance  received  by  him 
or  her  for  the  year  immediately  preceding  the  application  for  retirement  as 
he  or  she  has  served  years,  provided,  however,  in  the  opinion  of  the  retire- 
ment board,  there  is  sufficient  money  in  the  fund  to  warrant  such  retirement, 
and  provided  further  that  no  person  shall  receive  such  annuity  until  he  or 
she  shall  have  paid  into  said  fund  by  deductions  from  his  or  her  wages  or 
salary  or  by  contribution  in  full  an  amount  equal  to  fifty  per  centum  of  his 
or  her  first  year's  annuity,  and  further  provided  that  no  such  annuity  shall 
ewceed  fifteen  hundred  doUars  per  annum.  Such  annuity  shall  become  effec- 
tive from  the  first  of  tlie  month  immediately  subsequent  to  the  date  of  the 
meeting  of  the  retirement  board  taking  action  on  same,  shall  be  payable  in 
[quartely*]  quarterly  installments  and  shall  not  be  diminished  or  subject  to 
the  claims  of  creditors.  Officers  or  [E] employees  retired  for  disability  under 
the  provisions  of  this  section  shall  be  subject  to  examination  by  a  medical 
examiner  or  board  appointed  by  the  retirement  board,  or  by  the  retirement 
board  itself;  and  in  the  event  of  an  officer  or  employee  so  retired  becoming 
able  to  perform  active  service  again,  he  or  she  [shall]  may  be  reinstated  by  the 
superintendent  or  other  appointing  power  on  [the]  a  certificate  of  the  retire- 
ment board  that  such  retired  officer  or  employee  is  again  able  to  perform 
duty,  and  such  annuity  shall  cease  upon  the  date  of  such  reinstatement. 

§  113.  Retirement  for  disability  caused  by  injury.  Any  officer  or  employee 
of  the  New  York  state  hospital  system  for  the  insane  who  shall  have  signified 
his  or  her  intention  to  take  advantage  of  the  provisions  of  this  article  and 


^  So  in  original. 
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who  upon  the  report  of  the  medical  examiner  hereinafter  provided  for  to  the 
retirement  board,  has  become  totally  disabled  by  reason  of  an  injury  received 
in  the  line  of  duty  or  at  the  hands  of  a  patient  of  [any]  the  New  York  state 
hospital  system  for  the  insane,  including  the  Matteawan  and  Dannemora 
state  hospitals  for  criminal  insane,  and  incapacitated  for  performing  the 
duties  of  the  position,  shall  be  retired  with  such  allowances  as  under  the 
circumstances  may  appear  fitting  to  the  retirement  board,  independently  of 
length  of  service,  but  such  allowance  shall  not  be  less  than  ten  twenty-fifths  of 
one-half  of  the  wages,  including  maintenance,  provided,  however,  in  the 
opinion  of  the  retirement  board,  there  is  sufficient  money  in  the  fund  to 
warrant  such  retirement,  and  provided  further  that  no  person  shall  receive 
such  annuity  until  he  or  she  shall  have  paid  into  the  said  fund  by  deductions 
from  his  or  her  wages  or  by  contribution  in  full  an  amount  equal  to  fifty 
per  centum  of  his  or  her  first  year's  annuity  as  hereinbefore  provided.  Such 
annuity  shall  become  effective  from  the  first  of  the  month  immediately  sub- 
sequent to  the  date  of  the  meeting  of  the  retirement  board  taking  action  on 
same,  shall  be  payable  in  quarterly  installments,  and  shall  not  be  diminished 
or  subject  to  the  claim  of  creditors.  Officers  and  [E]6mployees  retired  for 
disability  under  the  provisions  of  this  section  shall  be  subject  to  an  examina- 
tion by  a  medical  examiner  or  board  appointed  by  the  retirement  board,  or 
by  the  retirement  board  itself;  and  in  the  event  of  an  officer  or  an  employee 
so  retired  becoming  able  to  perform  active  service  again,  he  or  she  [shall] 
may  be  reinstated  by  the  superintendent  or  other  appointing  power  on  [the]  a 
certificate  of  the  retirement  board  that  such  retired  officer  or  employee  is 
again  able  to  perform  duty,  and  such  annuity  shall  cease  upon  the  date  of 
such  reinstatement. 

S  114.  Term  of  service;  how  computed.  The  term  of  service  of  an  officer 
or  an  employee  of  the  New  York  state  [hospitals]  hospital  system  for  the 
insane  shall  be  computed  according  to  the  time  such  person  was  upon  the 
pay-roll  of  [any]  the  state  hospital  system,  including  the  Matteawan  and 
Dannemora  state  hospitals  for  criminal  insane,  or  any  city  or  county  asyliun 
now  a  New  York  state  hospital  for  the  insane.  [Except  that  the  period  of 
time  during  which  any  officer  or  employee  is  not  a  participant  in  the  fund 
and  not  entitled  to  the  benefits  of  this  article  shall  not  be  considered  in 
computing  his  or  her  time  of  service,]  Any  time  for  which  any  contribution 
may  have  been  repaid  to  an  officer  or  employee  as  provided  in  section  one 
hundred  and  sixteen  shall  not,  in  case  the  officer  or  employee  re-enters  the 
service,  be  counted  or  considered  in  making  retirements  unless  the  amount 
of  such  repayment  shall  be  paid  into  the  fund,  with  interest  at  the  rate  of 
four  per  centum  from  the  time  it  was  repaid  to  the  offi^jer  or  employee. 

S  115.  Contributions  to  retirement  fund.  Every  offi^jer  or  employee  of  the 
New  York  state  [hospitals]  hospital  system  for  the  insane  who  shall  have 
signified  his  or  her  intention  to  take  advantage  of  the  provisions  of  this 
article  shall  contribute  to  said  fund  and  the  treasurer  or  other  officer  of  [any] 
the  state  hospital  system  as  hereinbefore  provided  shall  at  the  end  of  the 
first  full  calendar  month  after  this  section  as  hereby  amended  takes  effect 
deduct  and  retain  monthly  from  the  wages  and  maintenance  of  such  persons 
and  pay  to  the  comptroller  of  the  state  of  New  York  who  shall  credit  the  said 
fund  by  amounts  as  follows:  Persons  who  have  performed  such  duty  for 
less  than  five  years,  one  per  centum.  Persons  who  have  performed  such  duty 
for  more  than  five  years  and  less  than  ten  years,  one  and  one-half  per  centum. 
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Persoiu  who  have  performed  mich  duty  for  more  than  ten'  years  and  lees  than 
fifteen  years,  two  per  centum.  Persons  who  have  performed  such  duty  for 
more  than  fifteen  years  and  less  than  twenty  years,  two  and  one-half  per 
centum.  Persons  who  have  performed  such  duty  for  more  than  twenty  years, 
three  per  centum.  Such  payments  shall  cease  when  a  person  has  paid  for 
twenty-five  years,  or  who  has  been  retired  pursuant  to  the  provisions  of  this 
article.  Every  person  to  whom  this  article  applies  who  shall  have 
signified  his  or  her  intention  to  take  advantage  of  this  article, 
who  shall  continue  in  the  employ  of  the  New  York  state  [hospitals] 
hospital  system  for  the  insane  after  this  article  takes  effect,  as  well  as  every 
person  to  whom  this  article  applies  who  may  hereafter  be  appointed  to  a 
position  or  place,  shall  be  deemed  to  consent  and  agree  to  the  deductions 
made  and  provided  for  herein,  and  shall  receipt  in  full  for  the  wages,  pay  or 
compensation  which  shall  be  paid  monthly  or  at  any  other  time,  and  such 
payment  shall  be  a  full  and  complete  discharge  and  acquittance  of  all  claims 
or  demands  whatsoever  for  the  services  rendered  by  such  person  during  the 
period  covered  by  such  payment,  notwithstanding  the  provisions  of  any  other 
law,  rule  or  regulation  affecting  the  wages,  pay  or  compensation  of  any  person 
or  persons  employed  in  the  New  York  state  civil  service  to  whom  this  article 
applies.  Every  officer  or  employee  entering  the  service  of  the  New  York  state 
[hospitals]  hospital  system  on  and  after  the  first  day  of  the  calendar  month 
after  this  section  as  hereby  amended  takes  effect  and  who  is  not  for  any 
reason  exempted  from  the  benefits  of  this  article,  shall  contribute  and  con- 
tinue to  contribute  thereto  to  the  retirement  fund  at  the  rate  of  two  per 
centum  per  month  of  his  or  her  wages  including  maintenance,  except  moinfe- 
nance  shaU  not  he  considered  in  computing  contributions  or  amnuities  of 
officers.  All  officers  and  employees  participating  in  the  retirement  fund  at 
the  time  this  section  as  hereby  amended  takes  effect  or  employed  hereafter  or 
reinstated  shall,  subject  to  the  provisions  of  this  act,  continue  to  participate 
while  they  remain  in  the  state  hospital  [service]  system.  All  officers  and 
employees  in  the  state  hospital  [service]  system  prior  to  the  twenty-second 
day  of  March,  nineteen  hundred  and  twelve,  who  are  not  participants  in  the 
retirement  fund  may  become  such  by  signifying  their  desire  to  do  so  to  the 
retirement  board  within  the  thirty  days  next  following  the  time  this  section 
as  hereby  amended  takes  effect  and  shall  continue  to  be  participants  while 
they  remain  in  the  state  hospital  [service]  system, 

§  116.  Repayments  where  retirement  is  without  fault  of  officer  or  employee; 
payments  in  case  of  death.  Any  person  who  has  not  become  entitled  to  a 
retirement  allowance,  who  loses  his  or  her  employment  by  reason  of  reduction 
of  force  or  any  change  due  to  the  action  of  the  [hospital]  authorities,  of  the 
state  hospital  system  and  not  owing  to  his  or  her  own  default  or  misconduct, 
shall  be  entitled  to  receive  on  retirement  the  aggregate  amount  of  his  or  her 
contribution  to  the  fund  or  funds  from  which  the  retirement  allowances  are 
to  be  paid,  and  shall  not  be  entitled  to  any  further  benefits  under  this  article. 
In  case  of  death  of  any  annuitant  occurring  between  quarterly  payments,  the 
estate  of  the  deceased  annuitant  shall  be  paid  the  amount  due  the  annuitant 
at  the  date  of  death.  Such  amount  shall  be  accepted  as  a  complete  discharge 
and  acquittance  of  all  claims  or  demands  whatsoever  against  the  retirement 
fund.  In  case  of  death  of  an  officer  or  an  employee  who  has  made  at  least 
two  payments,  his  estate  shall  either  be  reimbursed  in  the  amount  contributed 
by  him  or  her,  or  in  such  sum  as  the  retirement  board  mav  deem  proper. 
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§117.  Forfeiture  of  right  to  annuity  by  default  in  making  oontributiona. 
Any  officer  or  employee  who  has  been  granted  retirement  pursuant  to  the  pro- 
Tisions  of  this  article  and  who  does  not  make  all  necessary  contributions 
required  herein,  within  ninety  days  after  notice  of  such  retirement,  shall 
forfeit  his  or  her  rights  to  said  annuity,  and  shall  not  be  entitled  to  retire- 
ment except  upon  reapplication  to  the  retirement  board. 

S  118.  Temporary  officers  and  employees.  The  retirement  board  hereinafter 
provided  shall  exclude  from  the  operation  of  this  act  any  group  of  officers  or 
employees  who  receive  their  compensation  on  a  temporary  pay-roll  and  whose 
tenure  of  office  is  intermittent  or  of  uncertain  duration. 

f  4.  Section  one  hundred  and  nineteen  of  such  chapter,  as  added  by  chapter 
fifty-nine  of  the  laws  of  nineteen  hundred  and  twelve,  and  amended  by  chap- 
ter two  hundred  and  eighty-three  of  the  laws  of  nineteen  hundred  and  twelve 
and  chapter  six  hundred  and  seven  of  the  laws  of  nineteen  hundred  and  six- 
teen, is  hereby  amended  to  read  as  follows: 

S  119.  Betirement  board  created.  The  retirement  board  hereinbefore  men- 
tioned, shall  be  composed  of  the  comptroller  of  the  state  of  New  York,  the 
medical  member  and  the  legal  member  of  the  New  York  state  hospital  com- 
mission, a  representative  of  the  officers  to  he  chosen  at  a  regular  quarterly 
conference  of  the  superintendents  with  the  state  hospital  commissionf  and  a 
representative  of  the  employees,  to  he  chosen  hp  a  majority  vote  of  the 
employees  contrihuting  to  the  retirement  fund,  which  board  shall  have  gen- 
eral jurisdiction  over  and  authority  to  pass  upon  all  questions  that  may  arise 
under  the  provisions  of  this  article.  Memhers  of  the  retirement  hoard  as  pro- 
vided in  this  section,  eacept  the  comptroller,  medical  and  legal  memhers  of 
the  state  hospital  commission,  shall  he  chosen  or  elected,  as  provided  in  this 
section,  within  ninety  days  after  this  act  as  herehy  amended  takes  effect  and 
thereafter  hienniaUy,  commencing  with  Novemher,  nineteen  hundred  and 
twenty. 

f  5.  Section  one  hundred  and  twenty  of  such  chapter,  as  added  by  chapter 
fifty-nine  of  the  laws  of  nineteen  hundred  and  twelve,  is  hereby  amended  to 
read  as  follows: 

S  120.  Medical  examiners.  The  retirement  board  may  appoint  one  or  more 
boards  of  medical  examiners  hereinbefore  mentioned,  each  of  which  boards 
shall  be  composed  of  not  less  than  three  physicians  connected  with  the  New 
York  state  hospital  [service]  system  to  conduct  examinations. 

I  6.  This  act  shall  take  effect  immediately. 

Approved  May  7. 

Chapter  556. 

An  Act  to  provide  for  increased  compensation  to  civilian  employees  of  the 
state  of  New  York  during  the  existing  war  for  dvilisation,  and  making  an 
appropriation  therefor. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  During  the  continuance  of  the  existing  war  with  the  Qerman 
empire  and  its  allies,  there  shall  be  paid  to  all  persons  employed  by  the  state 
of  New  York  as  civilian  employees  increased  compensation  at  the  rate  of  ten 
per  centum  per  annum  to  such  employees  who  receive  salaries  or  wages  from 
the  state  of  New  York  at  a  rate  per  annum  of  less  than  one  thousand  five 
hundred  dollars.  Digitized  by  vjOOQ Ic 
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§  2.  If  a  person  employed  by  the  state  reoeivee  maintenanoe,  no  iaerea«e 
in  his  compensation  shall  be  allowed  under  this  act  if  the  total  of  the  money 
compensation  and  maintenance  equals  one  thousand  five  hundred  dollars.  If 
such  total  be  less  than  one  thousand  five  hundred  dollars,  the  increase 
allowed  under  this  act  shall  be  ten  per  centum  of  the  money  compensation 
and  not  of  the  total  of  such  compensation  and  maintenance. 

I  3.  The  increased  compensation  provided  by  this  act  shall  not  apply  to 
persons  whose  duties  require  only  a  portion  of  their  time  or  whose  services 
are  needed  for  brief  periods  or  intervals,  or  to  any  persons  who  receive  a  part 
of  their  salaries  or  wages  for  the  same  service  from  other  sources,  except 
where  compensation  is  at  an  annual  rate  but  paid  in  less  than  twenty-four 
instalments. 

f  4.  If  the  salary  or  comp^isation  of  an  employee  shall  have  been  increased 
by  any  appropriation  to  an  amount  exceeding  the  increase  herein  provided 
for  this  act  shall  not  apply  to  such  employee.  If  the  increase  by  any  such 
appropriation  be  less  than  that  herein  provided  for,  such  employee  shall 
receive,  by  this  act,  only  the  difference  between  such  increase  and  the  increase 
herein  provided  for. 

§  5.  In  any  case  where  the  extra  compensation  allowed  under  this  act 
would  make  the  total  compensation  of  the  employee  exceed  fifteen  hundred 
dollars  per  annum,  only  such  proportion  of  the  increase  shall  be  allowed  as  to 
make  the  total  compensation  equal  one  thousand  five  hundred  doUars. 

§  6.  In  determining  the  right  of  civilian  employees  to  increased  compensa- 
tion under  this  act,  such  employees  as  are  employed  on  piece-work,  by  the 
hour,  or  per  diem  rates,  shall  be  entitled  to  receive  increased  compensation 
at  the  rate  specified  when  the  fixed  rate  of  compensation  for  the  regular 
working  hours  on  the  basis  of  three  hundred  and  twelve  days  in  a  year  would 
amount  to  less  than  the  highest  amount  of  salary  or  wages  hereinbefore 
specified  for  each  group;  provided,  that  this  method  of  computation  shall 
not  apply  to  any  per  diem  employees  r^^ularly  paid  a  per  diem  compensation 
for  every  day  in  the  year. 

S  7.  The  sum  of  one  million  dollars  ($1,000,000),  or  so  much  thereof  aa 
may  be  necessary,  is  hereby  appropriated  out  of  any  moneys  in  the  state 
treasury  not  otherwise  appropriated,  to  carry  out  the  provisions  of  this  act. 
The  moneys  appropriated  shall  be  paid  out  by  the  state  treasurer  on  the 
warrant  of  the  comptroller  in  the  manner  provided  by  law  for  the  payment  of 
moneys  appropriated  for  the  compensation  of  employees  affected  by  this  act. 

f  8.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  eighteen. 

Approved  May  8. 

Chapter  557. 

An  Act  to  amend  the  military  law,  in  relation  to  retiring  certain  employeea 
in  the  office  of  the  adjutant-general,  and  pensioning  them,  and  maUng  an 
appropriation  therefor. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follotca: 

Section  1.  Article  one  of  chapter  forty-one  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  ''An  act  in  relation  to  the  militia,  constituting  chapter 
thirty-six  of  the  consolidated  laws,"  is  hereby  amended  by  inserting  therein  a 
new  section,  to  follow  section  nineteen,  to  be  section  nineteen-a,  to  read  as 
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S  19-a.  Retiring  veteranB  of  the  late  civil  war  and  granting  them  pensions. 
Every  soldier,  sailor  or  marine  of  the  army  or  navy  of  the  United  States  in 
the  late  civil  war  honorably  discharged  from  service  who  shall  have  been 
employed  for  a  continuous  period  of  ten  years  or  more  in  the  office  of  the 
adjutant-general  of  the  state  of  New  York  and  who  shall  have  reached  the 
age  of  seventy  years  may,  upon  his  own  request  and  the  approval  of  the 
adjutant-general,  or  upon  being  incapacitated  for  performing  the  duties  of  his 
position,  shall  be  retired  from  such  employment,  and  thereafter  during  his 
life  the  adjutant-general  shall  pay  to  him  in  the  same  manner  that  the  salary 
or  wages  of  his  former  position  were  customarily  paid  to  him  an  annual 
sum  equal  in  amount  to  one-half  the  salary  or  wages  paid  to  him  in  the  last 
year  of  his  employment;  provided,  however,  that  the  amount  so  to  be  paid  to 
such  retired  veteran  shall  not  exceed  the  smn  of  one  thousand  dollars  per 
annum. 

f  2.  The  sum  of  three  thousand  six  hundred  dollars  ($3,600),  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated  out  of  any  moneys  in  the 
treasury  not  otherwise  appropriated  for  the  purposes  of  this  act  payable  by 
the  treasurer  on  the  warrant  of  the  comptroller  on  vouchers  signed  by  the 
adjutant-general,  being  for  the  fiscal  year  beginning  July  first,  nineteen 
hundred  and  eighteen. 

§  3.  This  act  shall  take  effect  immediately. 

Approved  May  8. 

Chapter  566b 

An  Act  making  appropriations  for  increases  in  salaries  of  guards  in  the  state 
prisons  and  of  certain  other  officers  and  employees  of  the  indnatrial  depart- 
ments of  the  several  prisons. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aaaemhly, 
do  enact  ae  follows: 

Section  1.  The  treasurer  shall  pay,  on  the  warrant  of  the  comptroller,  from 
the  several  sums  specified,  to  the  persons  and  for  the  purposes  indicated  in 
this  act,  the  amounts  named  or  so  much  thereof  as  shall  be  sufficient  to 
accomplish,  in  full,  the  purposes  designated  by  the  appropriations,  which 
several  amounts  are  hereby  appropriated  out  of  any  moneys  in  the  treasury 
not  otherwise  appropriated.  The  increase  for  each  guard  is  to  be  at  the 
rate  of  two  hundred  dollars  a  year  and  for  each  of  the  other  officers  and 
employees  in  the  industrial  departments  of  the  several  prisons,  receiving  a 
salary  of  not  to  exceed  fifteen  hundred  dollars  a  year,  the  increase  is  to  be 
at  the  rate  of  one  hundred  dollars  a  year.  The  amounts  as  herein  appropriated 
are  for  the  fiscal  year  beginning  July  1,  1918,  and  are  to  be  considered  as 
supplementing  the  amounts  for  the  several  positions  included  under  the 
several  subdivisions  in  any  other  appropriation. 

Auburn  prison 

Payable  from  general  fund 

Guard,  86  at  $200 $17,000  00 

Clinton  prison 

Payable  from  general  fund 
Guard,  91   at  $200 $18,200  00 


Digitized  by 


Google 


42  Nbw  York  Stats  Indubtbial  Cohmissiok 

Great  Meadow  priBon 
PayiU)le  from  general  fund 

Guard,  55  at  $200 $11,000  00 

Sing  Sing  prison 
Payable  from  general  fund 

Guard,  92  at  $200 $18,400  00 

Auburn  prison 
Payable  from  prison  capital  fund 

Guard,  11  at  $200 $2,200  00 

Foreman,  assistant  engineer  and  fireman,  18  at  $100 $1,800  00 

Clinton  prison 
Payable  from  prison  capital  fund 

Guard,  8  at  $200 $1,600  00 

Foreman,  mechanic  and  fireman,  7  at  $100 $700  00 

Sing  Sing  prison 
Payable  from  prison  capital  fund 

Guard,  3  at  $200 $600  00 

Foreman,  mechanic,  assistant  engineer  and  fireman,  8  at  $100  $800  00 

§  2.  This  act  shall  take  effect  on  the  first  day  of  July,  nineteen  hundred 
and  eighteen. 
Approved  May  8. 

Chapter  577. 

An  Act  to  amend  the  prison  law,  in  ration  to  the  compensation  of  guards 

and  other  officers. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  foUows: 

Section  1.  Section  one  hundred  and  fourteen  of  chapter  forty-seven  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  ''An  act  relating  to  prisons,  con- 
stituting chapter  forty-three  of  the  consolidated  laws,"  as  amended  by  chapter 
fifty  of  the  laws  of  nineteen  hundred  and  twelve  and  chapter  one  hundred 
and  eighty-nine  of  the  laws  of  nineteen  hundred  and  fourteen,  is  hereby 
amended  to  read  as  follows: 

§  114.  Compensation  of  other  officers.  The  superintendent  of  state  prisons  shall, 
from  time  to  time,  prescribe  the  compensation  of  the  other  officers  of  said 
prisons,  but  the  compensation  so  fixed  and  prescribed  [for  the  following  officers] 
in  each  of  such  prisons  shall  not  in  any  case  exceed  the  rate  of  [an]  the  annual 
salary [,  as  follows:  To  the  principal  keeper,  two  thousand  dollars;  to  the 
kitchen  keeper,  storekeeper,  hall-keeper,  yard-keeper,  and  sergeant  of  the 
guard,  each  fifteen  hundred  dollars ;  to  the  state  detective  at  Sing  Sing  prison, 
eighteen  hundred  dollars]  appropriated  for  the  position  of  each  of  such  officers. 
The  compensation  of  guards  and  attendants  in  prison  hospitals  shall  be  as 
follows:  For  the  first  year's  service,  [eight]  ten  hundred  dollars;  for  the 
second  year's  service,  [nine]  eleven  hundred  dollars;  for  the  third  year's 
service,  [ten]  twelve  hundred  dollars;  for  the  fourth  year's  service,  [eleven] 
thirteen  hundred  dollars;  for  the  fifth  year's  service,  and  thereafter,  [twelve] 
fourteen  htmdred  dollars. 

§  2.  This  act  shall  take  effect  on  the  first  day  of  July,  nineteen  himdred 
and  eighteen. 

Approved  May  9. 
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Chapter  595. 

An  Act  to  amend  the  labor  law,  in  relation  to  the  salaries  of  the  third  deputy 
conunissioner  and  of  the  conneel  to  the  commission,  and  making  an  appro- 
priation therefor. 

The  People  of  the  State  of  New  York,  represented  in  Benate  and  ABsemhly, 
do  enact  as  follows: 

Section  1.  Section  forty-one  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  ''An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws/'  as  amended  by  chapter  seven  hundred 
and  twenty-nine  of  the  laws  of  nineteen  hundred  and  eleven,  chapter  one 
hundred  and  forty-five  of  the  laws  of  nineteen  hundred  and  thirteen  end 
chapter  six  hundred  and  seventy-four  of  the  laws  of  nineteen  himdred  and 
fifteen,  is  hereby  amended  to  read  as  follows: 

$  41.  Deputy  commissioners.  The  commission  shall  appoint  and  may 
remove  a  first  deputy  commissioner  who  shall  be  in  charge  of  the  bureau  of 
inspection;  a  second  deputy  commissioner  who  shall  be  in  charge  of  the 
woriunen's  compensation  bureau;  a  third  deputy  commissioner  who  shall  be 
in  charge  of  the  bureau  of  mediation  and  arbitration. 

The  annual  salaries  of  the  deputies  shall  be  as  follows:  first  deputy,  six 
thousand  dollars;  second  deputy,  six  thousand  dollars;  third  deputy,  [five] 
8w  thousand  dollars. 

S  2.  Section  forty-eight  of  chapter  thirty-six  of  the  laws  of  nineteen  hundred 
and  nine,  entitled  "An  act  relating  to  labor,  constituting  chapter  thirty-one 
of  the  consolidated  laws,"  as  amended  by  chapter  one  hundred  and  forty-five 
of  the  laws  of  nineteen  hundred  and  thirteen  and  chapter  six  hundred  and 
seventy-four  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby  amended 
to  read  as  follows: 

S  49.*  Counsel.  The  commission  may  appoint  and  at  pleasure  remove  as 
counsel  to  the  commission  an  attorney  and  counsellor  at  law  of  the  state  of 
New  York  who  shall  represent  the  department  of  labor  or  the  commission 
and  take  charge  of  and  assist  in  the  prosecution  of  actions  and  proceedings 
brought  by  or  on  behalf  of  the  commission  or  the  department  and  who  shall 
generally  act  as  legal  advisor  to  the  commission.  Such  counsel  shall  receive 
an  annual  salary  of  [six]  seven  thousand  dollars.  The  commission  may 
appoint  and  at  pleasure  remove  not  exceeding  three  attorneys  and  counsellors 
at  law  to  assist  the  counsel  in  the  performance  of  his  duties  and  may  fix 
their  compensation  within  the  limits  of  the  annual  appropriation  provided 
therefor. 

$  3.  The  sum  of  one  thousand  dollars  ($1,000),  or  so  much  thereof  as  may 
be  necessary,  is  hereby  appropriated  to  pay  that  part  of  the  salary  of  the 
third  deputy  commissioner  in  charge  of  the  bureau  of  mediation  and  arbitra- 
tion of  the  department  of  labor,  as  prescribed  by  section  forty-one  of  the 
labor  law,  as  amended  by  this  act,  which  represents  the  amount  of  the  increase 
in  such  salary  made  by  this  act,  for  the  fiscal  year  beginning  July  first,  nine- 
teen hundred  and  eighteen. 

The  sum  of  one  thousand  dollars  ($1,000),  or  so  much  thereof  as  may  be 
necessary,  is  hereby  appropriated  to  pay  that  part  of  the  salary  of  the 
counsel  to  the  state  industrial  commission  and  department  of  labor,  as  pre- 


*The  Mctioii  numb«r  is  given  inadvertently  m  "49"  instead  of  "48**. 
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scribed  by  section  forty-nine  of  the  labor  law,  as  amended  by  tliis  act,  whidi 
represents  the  amount  of  the  increase  in  such  salary  made  by  this  act^  for 
the  fiscal  year  beginning  July  first,  nineteen  hundred  and  eighteen. 

S  4.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  eighteen. 

Approved  May  9. 

Chapter  625. 

An  Act  to  rtfpuit  that  all  ablft-bodied  male  persona^  between  the  ages  .of 
eighteen  and  fifty  years,  be  regularly  employed  or  engaged  in  a  useful 
occupation*  after  proclamation  by  the  governor  and  until  the  tennination 
of  the  present  war. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assemhlff, 
do  enact  as  follows: 

Section  1.  The  govemor  is  hereby  authorized  to  issue  a  proclamation, 
during  the  present  war  with  Germany  and  its  allies,  to  the  effect  that  public 
exigency  requires  that  every  able-bodied  male  person,  between  the  ages  of 
eighteen  and  fifty  years,  inclusive,  be  habitually  and  regularly  engaged  in 
some  lawful,  useful  and  recognized  business,  profession,  occupation,  trade  or 
employment  until  the  termination  of  such  war.  Any  such  proclamation  shall 
be  filed  with  the  secretary  of  state  and  published  at  least  once  in  each  county, 
in  a  newspaper  of  general  circulation  therein.  The  governor  may,  in  like 
manner,  revoke  any  such  proclamation  before  the  termination  of  such  war. 

S  2.  From  and  after  the  issuance  of  the  proclamation  by  the  governor,  as 
provided  in  section  one,  and  until  the  termination  of  the  present  war  with 
Germany  and  its  allies  or  until  the  prior  revocation  of  such  proclamation, 
every  able-bodied  male  resident  of  this  state,  between  the  agM  of  eighteen 
and  fifty  years,  inclusive,  shall  habitually  and  regularly  engage  in  some 
lawful,  useful  and  recognized  business,  profession,  occupation,  trade  or 
employment.  A  refusal  by  any  such  person  to  be  so  employed  for  at  least 
thirty-six  hours  per  week  shall  constitute  a  violation  of  this  section.  The 
possession  by  any  person  of  money,  property  or  income  sufficient  to  support 
himself  and  those  regularly  dependent  upon  him  shall  not  be  defense  to  a 
prosecution  for  a  violation  of  this  section  or  of  any  provision  of  this  article. 

S  3.  In  the  prosecution  of  any  person  for  failure  or  refusal  to  be  employed 
as  required  by  section  two,  if  the  defendant  allege  his  inability  to  obtain 
work  or  employment  the  burden  of  proof  shall  be  upon  him  to  show  that  he 
made  reasonable  efforts  in  that  behalf;  and  the  people  shall  not  be  required 
to  prove  in  the  first  instance  that  the  defendant  failed  or  refused  to  make 
such  efforts.  It  shall,  however,  be  a  defense,  if  the  defendant  shall  prove 
that  he  was  registered,  a«  an  applicant  for  employment,  with  the  bureau  of 
employment  of  the  department  of  labor  or  with  a  branch  office  of  such  bureau 
and  that  employment  was  not  furnished. 

§  4.  No  person  shall  be  excused  from  accepting  any  proposed  employment 
on  the  ground  that  the  compensation  is  not  adequate,  if  the  wage  or  salary  is 
equal  to  that  paid  to  others  in  the  same  locality  for  the  same  kind  of  work. 
In  addition  to  its  other  powers,  the  state  industrial  commission  may  assign 
any  person  registered  with  the  bureau  of  employment  to  any  available  job 
or  occupation  for  which  such  person  is  fitted.  Such  commission  shall  prepare 
and  publish  such  rules  and  regulations  governing  the  assignment  of  persons 
to  work  under  this  act  as  will  assure  that  all  persons  similarly  circumstanced 
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shall,  8o  far  as  possible,  be  treated  alike.  In  assigning  any  one  to  work,  suoh 
commission  shall  take  into  consideration  the  age,  physical  condilion  and  any 
other  appropriate  circomstances  of  the  person  so  assigned.  Such  rules  shall 
have  the  force  of  law,  and  a  violation  thereof  shall  be  punishable  in  the  same 
manner  as  a  violation  of  any  other  provision  of  this  act. 

f  6.  It  shall  be  the  duty  of  the  sheriffs  of  the  respective  counties  and  of  any 
other  oflScer,  state  or  municipal,  charged  with  enforcing  the  law,  to  seek  and  to 
continue  to  seek  diligently  the  names  and  places  of  residence  of  able-bodied 
male  persons  within  their  respective  jurisdictions,  between  the  ages  of 
eighteen  and  fifty  years,  inclusive,  not  regularly  or  continuously  employed, 
as  provided  in  this  act,  while  such  proclamation  is  in  force. 

f  6.  The  state  industrial  commission  is  hereby  authorized  to  appoint  or 
employ,  subject  to  the  civil  service  law  or  rules,  such  additional  employees  as 
may  be  necessary,  and  to  use  such  agencies  as  may  be  available  and  appro- 
priate, to  carry  out  the  provisions  of  this  act. 

§  7.  The  provisions  of  this  act  shall  not  apply  to  persons  temporarily 
unemployed  by  reason  of  differences  with  their  employers  or  to  bona  fide 
students  during  the  school  term  nor  to  persons  fitting  themselves  to  engage 
in  trade  or  industrial  pursuits. 

i  8.  For  the  purposes  of  this  act,  any  male  person  found  within  the  state 
shaU  be  deemed  a  resident  and  in  any  prosecution  hereunder  of  a  male  person 
between  the  ages  of  eighteen  and  fifty  years,  inclusive,  proof  that  the  accused 
habitually  loiters  in  idleness  in  streets,  roads,  depots,  pool  rooms,  saloons, 
hotels,  stores  or  other  places  shall  be  prima  facie  evidence  of  the  failure  or 
refusal  of  such  person  to  comply  with  the  provisions  of  this  act. 

I  9.  Any  able-bodied  male  person,  between  the  ages  of  eighteen  and  fifty 
years,  inclusive,  who,  after  such  proclamation,  and  during  the  time  required 
by  this  act,  fails  or  refuses  to  be  habitually  and  regularly  engaged  in  some 
lawful,  useful  and  recognized  business,  profession,  occupation,  trade  or 
employment,  as  required  by  section  two  of  this  act,  or  who,  after  unsuccess- 
fully sedcing  employment,  fails  to  register  with  the  bureau  of  employment 
of  the  department  of  labor  within  thirty  days  after  the  proclamation  by  the 
governor  as  provided  by  this  act  takes  effect,  or  who  thereafter  continues 
out  of  employment  for  any  period  of  thirty  days  without  having  r^stered 
with  such  bureau,  or  who  refuses  to  accept  employment  assigned  to  him  by 
the  state  industrial  conunission,  shall  be  guilty  of  a  misdemeanor  and  pun- 
ishable by  a  fine  of  not  exceeding  one  hundred  dollars  or  imprisonment  for 
not  exceeding  three  months  or  both. 

I  10.  This  act  shall  take  effect  immediately. 
Approved  May  11. 

Chapter  637. 

An  Act  to  amend  the  labor  law,  in  relation  to  floor  area  and  required  exits, 
stairways,  fire  alarm  sjfBtema  and  fire  dxiUs^  smoking  and  cleanliness  in 
factoriaa. 

The  People  of  the  State  of  Neu>  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Subdivision  two  of  section  seventy-nine-a  of  chapter  thirty-six 
.of  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  labor, 
constituting  chapter  thirty-one  of  the  consolidated  laws,''  as  added  by  chap- 
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ter  four  hundred  and  siicty-one  of  the  laws  of  nineteen  hundred  and  thirteen, 
and  amended  by  chapter  seven  hundred  and  twenty-one  of  the  laws  of  nine- 
teen hundred  and  seventeen,  is  hereby  amended  to  read  as  follows: 

2.  Floor  area  and  required  exits.  The  term  "  floor  area "  [as  used  in  this 
section]  means  the  entire  space  between  fire  walls,  or  between  a  fire  wall  and 
an  exterior  wall  of  a  building,  or  between  the  exterior  walls  of  the  building 
where  there  is  no  intervening  fire  walL  From  every  fioor  area  there  shall  be 
not  less  than  two  means  of  exit  remote  from  each  other,  one  of  which  on  every 
floor  above  the  ground  floor  shall  be  an  interior  enclosed  flreproof  stairway 
or  an  exterior  enclosed  fireproof  stairway,  and  the  other  shall  be  such  a 
stairway  or  a  horizontal  exit.  No  point  in  any  fioor  area  in  an  unsprinklered 
building  shall  be  more  than  one  hundred  feet  distant  from  the  entrance  to 
one  such  means  of  exit,  and  in  a  sprinklered  building  shall  be  more  than 
one  hundred  and  fifty  feet  distant  from  the  entrance  to  one  such  means  of 
exit.  In  buildings  erected  after  July  first,  nineteen  hwndred  and  eighteen, 
no  increase  in  occupancy  shall  he  permitted  under  the  provisions  of  section 
fifty-two-a  of  this  chapter,  [Whenever  any  fioor  area  exceeds  five  thousand 
square  feet  there  shall  be  provided  at  least  one  additional  means  of  exit  as 
hereinbefore  described  for  each  five  thousand  square  feet,  in  excess  of  Ave 
thousand  square  feet,  except  where  the  industrial  commission  shall  other- 
wise prescribe.]  In  every  building  over  one  himdred  feet  in  height  there 
shall  be  at  least  one  exterior  enclosed  fireproof  stairway  which  shall  be 
accessible  from  any  point  in  the  building. 

§  2.  Subdivision  three  of  section  seventy-nine-a  of  such  chapter,  as  added 
by  chapter  four  hundred  and  sixty-one  of  the  laws  of  nineteen  hundred  and 
thirteen,  is  hereby  amended  to  read  as  follows: 

3.  Stairways.  All  stairways  shall  be  constructed  of  incombustible  material 
and  shall  have  an  unobstructed  width  of  at  least  forty-four  inches  through- 
out their  length,  except  that  handrails  may  project  not  more  than  three  and 
one-half  inches  into  such  width,  and  ewcept  that  stairu)ays  and  landings 
inside  an  exterior  enclosed  fireproof  stairway  not  to  exceed  one  hundred  feet 
in  height,  may  he  constructed  of  other  than  incomhustihle  material,  such  other 
material  to  he  approved  hy  the  commission.  There  shall  be  not  more  than 
twelve  feet  six  inches  in  height  between  successive  landings.  The  treads 
shall  be  not  less  than  ten  inches  wide  exclusive  of  nosing,  and  the  rise  shall 
be  not  more  than  seven  and  three-fourths  inches.  No  stairway  with  "  winders  " 
shall  be  [allowed  except  as  a  connection  from  one  floor  to  another]  permitted 
as  a  required  means  of  exit.  The  treads  shall  be  constructed  nnd  maintained 
in  such  manner  as  to  prevent  persons  from  slipping  thereon.  Every  stairway 
shall  be  enclosed  on  all  sides  by  fireproof  partitions  extending  continuously 
from  the  lowest  story  to  which  such  stairway  extends  to  three  feet  above 
the  roof  [and  the],  except  in  huildings  with  fireproof  roof  slabs  the  stairway 
enclosure  may  terminate  at  the  underside  of  such  sUib,  The  roof  of  the 
enclosure  shall  be  constructed  of  fireproof  material  at  least  four  inches  thick 
[with  a  skylight  at  least  three-fourths  the  area  of  the  shaft]  and  the 
enclosure  shall  he  ventilated  hy:  (a)  windows  in  exterior  walls,  or,  {b)by 
skylights  in  metal  frames  with  fixed  or  movable  louvres  or  ventilators  in 
roof  of  enclosure.  Exterior  windows  uyithin  twenty-fvoe  feet  of  a  non-fireproof 
structure  shaU  he  fireproof ed.  Skylights,  unless  provided  with  wired  glass, 
shaU  have  thereunder  a  shield  of  wire  mesh  in  suhstantial  framework.  [All 
stairways  MTving  as  required  means  of  exit  shall  extend  to  the  roof  and 
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shall  lead  oontinuoualy  to  the  street  or  to  a  fireproof  passageway  independent 
of  other  means  of  exit  from  the  building,  opening  on  a  road  or  street,  or  to 
an  open  area  affording  unobstructed  passage  to  a  road  or  street  All  stair- 
ways that  extend  to  the  top  story  shall  be  continued  to  the  roof.]  Whenwer 
safe  egress  may  he  had  from  the  roof  to  an  adjoining  or  nearby  structure  aU 
stainoa/ys  serving  as  required  means  of  eait  skaU  emtemd  to  the  roof.  AU 
stairu>ays  serving  as  required  means  of  eoit  shaU  lead  continuously  to  1^ 
street  or  to  a  fireproof  passageway  independent  of  other  means  of  eent  from 
the  building  opening  on  a  road  or  etreejt  or  to  an  open  wreo,  affording  imob- 
structed  passage  to  a  road  or  street;  provided,  however,  that  in  buildings 
more  than  five  stories  in  height  aU  stairways  serving  as  required  means  of 
exit  shaU  extend  to  the  roof.  Provision  shall  be  made  for  the  adequate  light- 
ing of  aU  stairways  by  artificial  light. 

i  3.  Subdivision  one  of  section  seventy-nine-c  of  such  chapter,  as  added  by 
chapter  four  hundred  and  sixty-one  of  the  laws  of  nineteen  hundred  and 
thirteen,  is  hereby  amended  to  read  as  follows: 

1.  Stairways.  Stairways  shall  be  provided  with  proper  and  substantial 
hand-rails.  Where  the  stairway  is  enclosed  by  fireproof  partitions  the  bot- 
tom of  the  enclosure  shall  be  of  fireproof  material  at  least  four  inches  thick 
unless  the  fireproof  partitions  extend  to  the  cellar  bottom.  Whenever  safe 
egress  may  be  had  from  the  roof  to  an  adjoining  or  nearby  structurel.  A]<iU 
stairways  serving  as  required  means  of  ecpit  that  extend  to  the  top  story  shall 
be  continued  to  the  roof. 

I  4.  Section  seventy-nine-d  of  such  chapter,  as  added  by  chapter  four 
hundred  and  sixty-one  of  the  laws  of  nineteen  hundred  and  thirteen,  is  hereby 
amended  by  adding  thereto  a  new  subdivision,  to  be  subdivision  five,  to  read 
as  follows: 

5.  Notice  of  issuance  of  permit.  The  officer  of  any  city,  village  or  town  hav- 
ing power  to  examine  and  pass  upon  plans  for  the  constrtustion  and  alteram 
tion  of  buildings  shally  immediately  upon  the  issuance  of  a  permit  for  the 
construction  or  alteration  of  a  factory  building,  storage  building  or  mercantile 
building  as  defined  in  this  chapter,  forward  to  the  department  of  labor,  on 
forms  provided,  a  notice  of  the  issuance  of  such  permit  and  such  other  infor- 
mation as  is  set  forth  in  such  forms.  Provided,  however,  that  the  provisions 
of  this  subdivision  shall  not  apply  to  the  city  of  New  York. 

{  5.  Subdivision  eight  of  section  seventy-nine-f  of  such  chapter,  as  added 
by  chapter  four  hundred  and  sixty-one  of  the  laws  of  nineteen  hundred  and 
thirteen,  2b  hereby  amended  to  read  as  follows: 

8.  Exterior  enclosed  fireproof  stairways  shall  be  stairways  completely 
enclosed  from  top  to  bottom  by  walls  of  fireproof  material  not  less  than  eight 
inches  thick  extending  from  the  sidewalk,  court  or  yard  level  to  the  roof, 
and  with  walls  extending  above  the  roof  so  as  to  form  a  bulkhead.  The 
stairway  shall  in  all  other  respects  conform  to  the  requirements  of  [this 
article  in  regard  to  enclosed  stairways]  subdivision  three  of  section  seventy- 
nine-a  of  this  chapter.  There  shall  be  no  opening  in  any  wall  separating  the 
exterior  enclosed  fireproof  stairway  from  the  building.  Access  shall  be  pro- 
Tided  to  the  stairway  from  every  floor  of  the  building  by  means  of  an  nut- 
lide  balcony  or  vestibule  of  steel,  iron  or  masonry.  Every  such  balcony  or 
restibule  shall  have  an  imobstructed  width  of  at  least  forty-four  inches  and 
ihall  be  provided  with  a  fireproof  floor  and  a  railing  of  incombustible 
material  not  less  than  three  feet  high.    Access  to  such  balconies  from  the 
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building  and  to  the  stairway  from  the  balconies,  shall  be  by  means  of  fire 
doors.  The  level  of  the  balcony  floor  shall  be  not  more  than  seven  inches 
below  the  level  of  the  door  sUl  of  the  building.  The  doors  shall  be  not  leas 
than  forty-four  inches  wide  and  shall  swing  outward  <xito  the  balcony  and 
inward  from  the  balcony  to  the  stairway,  and  shall  be  provided  with  locks  or 
latches  with  visible  fastenings  requiring  no  key  to  open  them  in  leaving  the 
building.  The  landings  in  such  stairway  shall  be  of  such  width  that  the 
doors  in  opening  into  the  stairway  shall  not  reduce  the  free  passageway  of 
the  landings  to  a  width  less  than  the  width  of  the  stairs.  Every  such 
stairway  shall  be  provided  with  a  proper  lighting  system  which  shall  furnish 
adequate  light  and  shall  be  so  arranged  as  to  ensure  its  reliable  operation 
when,  through  accident  or  other  cause,  the  regular  factory  lighting  is  extin- 
guished. The  balconies  giving  access  to  such  stairways  shall  be  open  on  at 
least  (me  side  upon  an  open  space  not  less  than  one  hundred  square  feet  in 
area. 

f  6.  Section  eighty-three-a  of  such  chapter,  as  added  by  chapter  three 
hundred  and  thirty  of  the  laws  of  nineteen  hundred  and  twelve,  and  amended 
by  chapters  two  hundred  and  three  of  the  laws  of  nineteen  hundred  and 
thirteen,  three  hundred  and  forty-seven  of  the  laws  of  nineteen  hundred  and 
fifteen,  four  hundred  and  sixty-six  of  the  laws  of  nineteen  hundred  and 
sixteen  and  six  hundred  and  thirty-four  of  the  laws  of  nineteen  hundred 
and  seventeen,  is  hereby  amended  to  read  as  follows: 

S  83-a.  Fire  alarm  signal  systems  and  fire  drills.  1.  Every  factory  build- 
ing over  two  stories  in  height  in  which  more  than  tw^ity-flve  persons  are 
employed  above  the  ground  floor,  shall  be  equipped  with  a  fire  alarm  signal 
system  with  a  sufficient  number  of  signals  clearly  audible  to  all  occupants 
thereof,  except  in  buildings  in  which  every  square  foot  of  the  floor  area  on  all 
stories  is  protected  with  an  automatic  sprinkler  system  having  two  adequate 
sources  of  water  supply  and  approved  by  the  public  authorities  having  juris- 
diction and  in  which  also  the  maximum  number  of  occupants  on  any  one 
floor  does  not  exceed  by  more  than  fifty  per  centum  the  capacity  of  the  exits 
as  determined  by  subdivisions  one,  two  and  three  of  section  aeventy-nine-e, 
in  addition  to  the  prescribed  occupancy  under  subdivisions  four,  five,  six  and 
seven  of  section  seventy-nine-e  of  this  chapter.  Provided,  however,  that  the 
commission  may,  after  investigation  and  when  it  is  determined  that  the- 
spirit  of  this  chapter  is  observed  and  public  safety  secured,  permit  in  lieu 
of  a  fire  alarm  signal  system  and  fire  driUs,  an  automatic  sprinkler  system 
ha/ving  one  adequate  source  of  water  supply,  approved  by  the  public  authori- 
ties having  jurisdiction  and  in  which  also  the  mawimum  number  of  occupants 
on  any  one  floor  does  not  exceed  by  more  than  fifty  per  centum  the  capacity 
of  the  exits  as  determined  by  subdivisions  one,  two  and  three  of  setytion 
seventy-nme-e,  in  addition  to  the  prescribed  occupancy  under  subdivisions 
four,  five,  six  and  seven  of  section  seventy-nine-e  of  this  chapter.  The  board 
of  standards  and  appeals  in  the  city  of  New  York,  and  elsewhere  the  [indus- 
trial] commission,  may  make  rules  and  regulations  prescribing  the  number, 
character  and  location  of  such  signals,  and  the  mode,  manner,  method  and 
character  of  installation,  including  the  character  of  all  appliances  in  connec- 
tion therewith.  Such  system  shall  be  installed  by  the  ovmer  or  lessee  of  the 
building  and  shall  permit  the  soimding  of  all  the  alarms  within  the  building 
whenever  the  alarm  is  sounded  in  any  portion  thereof.  Such  system  shall  be 
maintained  in  good  working  ordesr.    No  person  shall  tamper  with,  or  render 
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ineffective  any  portion  of  said  syBtem  except  to  repair  the  same.  It  shall  be 
the  duty  of  whoever  discovers  a  fire  to  cause  an  alarm  to  be  sounded 
immediately. 

2.  In  every  factory  building  over  two  stories  in  height  in  which  more  than 
twenty-five  persons  are  employed  above  the  ground  floor,  a  fire  drill  which  will 
conduct  all  the  occupants  of  such  building  to  a  place  of  safety  and  in  which 
all  the  occupants  of  such  building  shall  participate  simultaneously  shall  be 
conducted  at  teast  once  a  month,  except  in  buildings  in  which  every  square 
foot  of  the  floor  area  on  all  stories  is  protected  with  an  automatic  sprinkler 
system  having  two  adequate  sources  of  water  supply  and  approved  by  the 
public  authorities  having  jurisdiction  and  in  which  also  the  maximum  number 
of  occupants  on  any  one  floor  does  not  exceed  by  more  than  fifty  per  centiun  the 
capacity  of  the  exits  as  determined  by  subdivisions  one,  two  and  three  of 
section  seventy-nvne-ey  m  addition  to  the  prescribed  occupancy  under  subdir 
visions  four,  five,  six  and  seven  of  section  seventy-nine-e  of  this  chapter. 
Provided,  however,  that  the  commission  may  after  investigation  and  when  it 
is  determined  that  the  spirit  of  this  chapter  is  observed  and  public  safety 
secured,  permit  in  buildings,  in  lieu  of  a  fire  alarm  signal  system  and  fire 
drills,  an  automatic  sprinkler  system  hoAJvng  one  adequate  source  of  toater 
supply,  approved  by  the  public  authorities  having  jurisdiction  and  in  which 
also  the  mawimum  number  of  occupants  on  any  one  floor  does  not  exceed  by 
more  than  fifty  per  centum  the  capa4:ity  of  the  exits  as  determined  by  sub- 
divisions one,  two  and  three  of  section  seventy-nine-e,  in  addition  to  the  pre- 
scribed occupancy  under  subdivisions  four,  five,  six  and  seven  of  section 
seventy-nine-e  of  this  chapter. 

In  the  city  of  New  York  the  fire  commission  of  such  city  and  elacwhere 
the  [industrial  board]  commission  shall  make  rules,  regulations  and  special 
orders  necessary  or  suitable  to  each  situation  and  in  the  case  of  buildings 
containing  more  than  one  tenant,  necessary  or  suitable  to  the  adequate  co-op- 
eration of  all  the  tentuits  of  such  building  in  a  fire  drill  of  all  the  occupants 
thereof.  Such  rules,  regulations  and  orders  may  prescribe  upon  whom  shall 
rest  the  duty  of  carrying  out  the  same.  Such  special  orders  may  require 
posting  of  the  same  or  an  abstract  thereof. 

3.  In  the  city  of  New  York  the  fire  commissioner  of  said  city,  and  else- 
where the  commission [er  of  labor]  is  charged  with  the  duty  of  enforcing 
this  section. 

f  7.  Subdivision  three  of  section  eighty-three-c,  as  added  by  chapter  three 
hundred  and  twenty-nine  of  the  laws  of  nineteen  hundred  and  twelve,  and 
amended  by  chapter  one  hundred  and  ninety-four  of  the  laws  of  nineteen 
hundred  and  thirteen  and  chapter  three  hundred  and  forty-seven  of  the  laws 
of  nineteen  hundred  and  fifteen,  is  hereby  amended  to  read  as  follows: 

3.  No  person  shall  smoke  in  any  factory  but  the  [industrial  board]  com- 
mission in  its  rules  may  permit  smoking  in  protected  portions  of  a  factory 
or  in  special  [classes  of]  occupancies  where  in  its  opinion  the  safety  of  the 
employees  would  not  be  endangered  thereby.  A  notice  of  such  prohibition, 
stating  the  penalty  for  violation  thereof,  shall  be  posted  in  every  entrance 
hall  and  in  every  elevator  car,  and  in  every  stairhall  and  room  on  every  fioor 
of  such  factory  in  English  and  also  in  such  other  language  or  languages  as 
the  fire  commissioner  of  the  city  of  New  York  in  such  city,  and  elsewhere, 
the  commission  [er  of  labor]  shall  direct.  The  fire  commissioner  of  the  city 
of  New  York  in  such  city,  and  elsewhere,  the  commission  may  issue  permits 
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permitting  smoking  in  proteoied  portions  of  a  factory  or  in  wpodial  elates 
of  occupancy,  in  accordance  with  rvXee  adopted  by  the  commission.  The  fi/re 
commissioner  of  the  city  of  New  York  in  such  city,  and  elsewhere,  the  oom- 
miB8ion[er  of  labor]  shall  enforce  the  proTisions  of  this  Bubdivision. 

i  8.  Section  eighty-four  of  such  chapter,  as  amended  by  chapter  one  hun- 
dred and  fourteen  of  the  laws  of  nineteen  hundred  and  ten  and  chapter 
eighty-two  of  the  laws  of  nineteen  hundred  and  thirteen,  is  hereby  amended 
to  read  as  foUows: 

f  84.  Cleanliness  of  rooms.  Every  room  in  a  factory  and  the  floors,  walls, 
ceilings,  windows  and  every  other  part  thereof  and  all  fixtures  therein  shall 
at  all  times  be  kept  in  a  clean  and  sanitary  condition  and  in  proper  repair. 
The  walls  and  ceilings  of  each  Toam  in  a  factory  shall  be  lime  washed  or 
painted,  except  when  properly  tiled  or  covered  with  slate  or  marble  with  a 
finished  surface.  Such  lime  wash  or  paint  shall  be  renewed  whenever  neces- 
sary as  may  be  required  by  the  commission [er  of  labor].  Floors  shall,  at 
all  times,  be  maintained  in  a  safe  condition.  No  person  shall  spit  or  expec- 
torate upon  the  walls,  floors  or  stairs  of  any  building  used  in  whole  or  in 
part  for  factory  purposes.  Sanitary  cuspidors  shall  be  provided,  in  every 
workroom  in  a  factory  in  sufficient  numbers.  Such  cuspidors  shall  be  thor- 
oughly cleaned  daily.  Suitable  receptacles  shall  be  provided  and  used  for  the 
storage  of  waste  and  refuse;  such  receptacles  shall  be  maintained  in  a  sani- 
tary condition. 

f  9.  Section  eighty-four-a  of  such  chapter,  as  added  by  chapter  one  hun- 
dred and  ninety-eight  of  the  laws  of  nineteen  hundred  and  thirt^n,  is  hereby 
amended  to  read  as  follows: 

S  84-a.  Cleanliness  in  factory  buildings.  Every  part  of  a  factory  building 
and  of  the  premises  thereof  and  the  yards,  courts,  passages,  areas  or  alleys 
connected  with  or  belonging  to  the  same,  shall  be  kept  clean,  and  shall  be 
kept  free  from  any  accumulation  of  dirt,  filth,  rubbish  or  garbage  in  or  on  the 
same.  The  roof,  passages,  stairs,  halls,  ceilings,  waUs,  basements,  cellars, 
privies,  water-closets,  cesspools,  drains  and  all  other  parts  of  such  building 
and  the  premises  thereof  shall  at  all  times  be  kept  in  a  clean,  sanitary  and 
safe  condition  and  in  proper  repair.  The  entire  building  and  premises  shall 
be  well  drained  and  the  plumbing  thereof  at  all  times  kept  in  proper  repair 
and  in  a  clean  and  sanitary  condition. 

I  10.  This  act  shall  take  effect  immediately. 

Approved  May  11. 

Chapter  6a8. 
An  Act  to  amend  the  labor  law,  in  relation  to  summer  vacation  permits. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  foUows: 

Section  1.  Chapter  thirty-six  of  the  laws  of  nineteen  hundred  and  nine, 
entitled  ''An  act  relating  to  labor,  constituting  chapter  thirty-one  of  the 
consolidated  laws,"  is  hereby  amended  by  inserting  therein  a  new  section,  to 
be  section  one  hundred  and  sixty-five-a,  to  read  as  follows: 

I  165-a.  Summer  vacation  permit.  During  the  months  of  July  and  August, 
children  between  the  ages  of  fourteen  and  sixteen  years,  notwithstanding  the 
provisions  of  sections  one  hundred  and  sixty-two  and  one  hundred  and  sixty- 
three  of  this  chapter,  may  be  employed  in  or  in  connection  with  any  mer- 
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cantUe  establishment  or  business  office  in  cities  or  villages  upon  obtaining  the 
summer  vacation  permit  herein  provided  for.  Such  permit  shall  bear  con- 
spicuously across  the  face  the  following  words  in  red  ink :  "  Summer  vaca- 
tion permit  good  only  from  July  first  until  August  thirty-first  inclusive/' 
The  summer  vacation  permit  shall  differ  in  size  and  color  from  the  employ- 
ment certificate  and  shall  not  be  granted  unless  all  the  provisions  of  section 
one  hundred  and  sixty-three,  except  that  relating  to  the  filing  of  a  school 
record,  shall  have  been  complied  with.  Ko  summer  vacation  permit  shall  be 
granted  until  the  officer  issuing  employment  certificates  shall  receive,  exam- 
ine and  file,  in  lieu  of  a  school  record,  a  certificate  of  attendance,  which  shall 
contain  a  statement  certifying  that  the  child  has  regularly  attended  the 
public  schools  or  schools  equivalent  thereto  or  parochial  schools  for  not  less 
than  one  hundred  and  thirty  days  during  the  twelve  months  next  preceding 
his  fourteenth  birthday,  or  during  the  twelve  months  next  preceding  his 
application  for  such  summer  vacation  permit.  The  certificate  of  attendance 
herein  required  shall  be  issued  in  the  same  manner  as  prescribed  in  section 
one  hundred  and  sixty-five  regulating  the  issuance  of  school  records. 

The  officer  issuing  employment  certificates  shall  not  issue  a  summer  vaca- 
tion permit  until  he  has  also  received,  examined  and  filed  a  statement  signed 
by  the  prospective  employer,  or  some  one  duly  authorized  on  his  behalf, 
showing  that  he  expects  to  give  such  child  present  employment  and  setting 
forth  the  character  of  the  work  to  be  required.  The  summer  vacation  permit 
herein  described  shall  be  granted  to  the  prospective  employer  and  shall 
contain,  in  addition  to  the  contents  prescribed  for  the  employment  certificate, 
the  name  of  the  employer  and  the  address  at  which  the  child  is  to  be  employed, 
and  shall  be  forwarded  by  mail  by  the  issuing  officer  to  such  employer,  and 
shall  be  valid  for  the  employment  of  the  child  named  therein  by  the  employer 
to  whom  it  is  granted,  and  only  during  the  months  of  July  and  August. 

It  shall  be  the  duty  of  every  person  to  whom  a  summer  vacation  permit 
has  been  granted  to  return  such  permit  by  mail  to  the  issuing  officer  as 
follows: 

1.  Within  three  days  after  its  receipt,  in  case  the  child  for  whose  employ- 
ment it  was  granted  is  not  employed; 

2.  Within  three  days  after  the  termination  of  the  employment  of  the 
child,  if  occurring  within  the  permitted  period  of  summer  employment; 

3.  Within  three  days  after  August  thirty-first,  in  case  such  child  is  employed 
until  the  termination  of  the  permit. 

Any  person,  firm  or  corporation  who  fails  to  return  the  summer  vacation 
permit  when  required  to  do  so  by  this  section,  or  who  employs  a  child  under 
sixteen  years  of  age  upon  a  summer  vacation  permit,  except  during  the 
months  of  July  and  August,  shall  be  guilty  of  a  misdemeanor. 

The  issuing  officer  to  whom  a  summer  vacation  permit  has  been  returned 
shall  file  said  permit  and  preseire  it  for  at  least  one  year.  Any  child  whose 
summer  vacation  permit  has  been  returned  as  above  provided  and  who,  after 
re-examination,  is  found  to  be  physically  fit  to  perform  the  work  for  which 
the  new  permit  is  to  be  granted,  shall  be  entitled  to  a  new  permit  upon 
presentation  of  a  statement  from  a  prospective  employer  as  hereinbefore 
provided. 

i  2.  This  act  shall  take  effect  immediately. 

Approved  May  11. 
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Chapter  633. 

An  Act  to  amend  the  workmen^s  compensation  law,  in  relation  to  certain 
officers  and  employees  of  the  conservation  commission. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  two  of  chapter  eight  hundred  and  sixteen  of  the  laws  of 
nineteen  hundred  and  thirteen,  entitled  "An  act  in  relation  to  assuring  com- 
pensation for  injuries  or  death  of  certain  employees  in  the  course  of  their 
employment,  and  repealing  certain  sections  of  the  labor  law  relating  thereto, 
constituting  chapter  sixty-seven  of  the  consolidated  laws,"  as  re-enacted  by 
chapter  forty-one  of  the  laws  of  nineteen  hundred  and  fourteen  and  amended 
by  chapter  six  hundred  and  twenty-two  of  the  laws  of  nineteen  hundred  and 
sixteen  and  chapter  seven  hundred  and  five  of  the  laws  of  nineteen  hundred 
and  seventeen,  is  hereby  amended  by  inserting  therein  after  group  forty-four 
and  before  the  succeeding  paragraph  a  new  group  to  be  group  forty-five,  to 
read  as  follows: 

Group  forty-five.  Employment  as  a  district  forest  ranger,  forest  ranger, 
obseirer,  chief  railroad  inspector,  game  protector,  inspector,  forester,  land 
appraiser,  surveyor,  assistant  on  survey,  engineer,  or  assistant  on  construc- 
tion work,  by  the  state,  notwithstanding  the  definitions  of  the  terms  '*  employ- 
ment," "employer"  or  "employee"  in  subdivision  five  of  section  three  of 
this  chapter. 

I  2.  This  act  shall  take  effect  immediately. 

Approved  May  13. 

Chapter  634. 
An  Act  to  amend  the  workmen's  compensation  law,  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assemhhf, 
do  enact  as  follows: 

Section  1.  That  part  of  section  two  constituting  group  forty-two  of  chapter 
eight  hundred  and  sixteen  of  the  laws  of  nineteen  hundred  and  thirteen, 
entitled  "An  act  in  relation  to  assuring  compensation  for  injuries  or  death 
of  certain  employees  in  the  course  of  their  employment  and  repealing  certain 
sections  of  the  labor  law  relating  thereto,  constituting  chapter  sixty-seven  of 
the  consolidated  laws,"  as  re-enacted  and  amended  by  chapter  forty-one  of  the 
laws  of  nineteen  hundred  and  fourteen  and  amended  by  chapter  six  hundred 
and  twenty-two  of  the  laws  of  nineteen  hundred  and  sixteen  and  chapter 
seven  hundred  and  five  of  the  laws  of  nineteen  hundred  and  seventeen,  is 
hereby  amended  to  read  as  follows: 

Group  42.  Stone  cutting  or  dressing;  marble  work;  manufacture  of  arti- 
ficial stone;  steel  building  and  bridge  construction  or  repair;  installation  or 
repair  of  elevators,  fire  escapes,  boilers,  engines  or  heavy  machinery;  bride- 
laying,  tile-laying,  mason  work,  stone-setting,  concrete  work,  plastering;  and 
manufacture  of  concrete  blocks;  structural  carpentry;  painting,  papering, 
picture  hanging,  glazing,  decorating  or  renovating;  sheet  metal  work;  roofing; 
construction,  repair  and  demolition  of  buildings,  bridges  and  other  struc- 
tures; blasting;  maintenance  and  care  of  buildings;  salvage  of  buildings  or 
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contents;  plumbing,  sanitary  lighting  or  heating  installation  or  repair; 
installation  and  covering  of  pipes  or  boilers;  junk  dealers;  iheatrical  Biage 
carpenters,  property  men,  electriciana,  stage  hands,  fly-men,  lamp  operators 
and  moving  picture  machine  operators, 

i  2.  Section  two  of  such  chapter  is  hereby  amended  by  adding  thereto  a 
new  subdivision  or  group,  to  be  group  forty-five,  to  read  as  follows: 

Group  45.  AU  other  employments  not  hereinbefore  enumerated  carried  on 
by  any  person,  firm  or  crtrporation  in  which  there  are  engaged  or  employed 
four  or  more  toorkmen  or  operatives  regularly,  in  the  same  business  or  in  or 
about  the  same  estahUshment,  either  upon  the  premises  or  at  the  plant  or 
(Moay  from  the  plant  of  the  employer,  under  any  contraot  of  hire,  empress  or 
implied,  oral  or  written,  except  farm  laborers  and  domestic  servants, 

I  3.  Sections  thirteen  and  eighteen  of  such  chapter  are  hereby  amended  to 
read,  respectively,  as  follows: 

S  13.  Treatment  and  care  of  injured  employees.  The  employer  shall 
promptly  provide  for  an  injured  employee  such  medical,  surgical  or  other 
attendance  or  treatment,  nurse  and  hospital  service,  medicine,  crutches  and 
apparatus  as  the  nature  of  the  injury  may  [be]  require [d  or  be  requested  by 
the  employee,]  during  sixty  days  after  the  injury;  but  the  commission  may 
where  the  nature  of  the  injury  or  the  process  of  recovery  requires  a  longer* 
period  of  treatment  require  the  same  from  the  employer.  If  the  employer  fail 
to  provide  the  same,  after  request  by  the  injured  employee  such  injured 
employee  may  do  so  at  the  expense  of  the  employer.  The  employee  shall  not 
be  mtitled  to  recover  any  amount  expended  by  him  for  such  treatment  or 
services  unless  he  shall  have  requested  the  employer  to  furnish  the  same  and 
the  employer  shall  have  refused  or  neglected  to  do  so,  or  unless  the  nature 
of  the  injury  required  s%ich  treatment  and  services  and  the  employer  or  his 
superintendent  or  foreman  having  knowledge  of  such  injury  shall  ha/ve 
neglected  to  provide  the  same.  All  fees  and  other  charges  for  such  treatment 
and  services  shall  be  subject  to  regulation  by  the  conunission  as  provided  in 
section  twenty-four  of  this  chapter,  and  shall  be  limited  to  such  charges  as 
prevail  in  the  same  community  for  similar  treatment  of  injured  persons  of  a 
like  standard  of  living. 

I  18.  Notice  of  injury.  Notice  of  an  injury  for  which  compensation  is 
payable  imder  this  chapter  shall  be  given  to  the  commission  and  to  the 
employer  within  [ten]  thirty  days  after  [disability]  the  accident  causing  such 
injury,  and  also  in  case  of  the  death  of  the  employee  resulting  from  such 
injury,  within  thirty  days  after  such  death.  Such  notice  may  be  given  by 
any  person  claiming  to  be  entitled  to  compensation,  or  by  some  one  in  his 
behalf.  The  notice  shall  be  in  writing,  and  contain  the  name  and  address  of 
the  employee,  and  state  in  ordinary  language  the  time,  place,  nature  and 
cause  of  the  injury,  and  be  signed  by  him  or  by  a  person  on  his  behalf  or,  in 
case  of  death,  by  any  one  or  more  of  his  dependents,  or  by  a  person  on  their 
behalf.  It  shall  be  given  to  the  commission  by  sending  it  by  mail,  by  regis- 
tered letter,  addressed  to  the  commission  at  its  office.  It  shall  be  given  to 
the  employer  by  delivering  it  to  him  or  sending  it  by  mail,  by  registered  let- 
ter, addressed  to  the  employer  at  his  or  its  last  known  place  of  [residence] 
business;  provided  that,  if  the  employer  be  a  partnership  then  such  notice 
may  be  so  given  to  any  one  of  the  partners,  and  if  the  employer  be  a  cor- 
poration, then  such  notice  may  be  given  to  any  agent  or  officer  thereof  upon 


Digitized  by  VjOOQ iC 


54  New  Yoek  State  Indubtbiax  Commissioit 

whom  lenral  process  may  be  served,  or  any  a^ent  in  chai)^  of  the  business  in 
the  place  where  the  injury  occurred.  [The  failure  to  give  such  notice,  unless 
excused  by  the  commission  either  on  the  ground  that  notice  for  some  sufficient 
reason  could  not  have  been  given,  or  on  the  ground  that  the  state  fund,  insur- 
ance company,  or  employer,  as  the  case  may  be,  has  not  been  prejudiced 
thereby,  shall  be  a  bar  to  any  claim  under  this  chapter.]  The  failure  to  give 
notice  of  injury  or  notice  of  death  unless  ewcused  by  the  commission  either  on 
the  ground  that  notice  for  some  sufficient  reason  could  not  have  been  given, 
or  on  the  ground  that  the  employer,  or  his  or  its  agents  in  charge  of  the  busi- 
ness in  the  place  where  the  accident  occurred  or  having  immediate  supervision 
of  the  employee  to  whom  the  accident  happened,  had  knowledge  of  the  aoddent, 
or  on  the  ground  that  the  employer  has  not  been  prejudiced  thereby,  shaU  he 
a  ba/r  to  any  claim  under  this  chapter,  but  the  employer  and  the  insurance 
carrier  shall  be  deemed  to  have  waived  such  notice  unless  the  ob/eciton  to 
the  failure  to  give  such  notice  or  the  insufficiency  thereof,  is  raised  before  the 
commission  on  the  hearing  of  a  chUm  fUed  by  such  injured  employee,  or  his 
or  her  dependents, 

S  4.  Section  twenty-eight  of  such  chapter  is  hereby  amended  to  read  as 
follows : 

S  28.  Limitation  of  right  to  compensation.  The  right  to  claim  compensa- 
tion under  this  chapter  shall  be  forever  barred  unless  within  one  year  after 
the  [injury]  accident,  or  if  death  results  therefrom,  within  one  year  after  such 
death,  a  claim  for  compensation  thereunder  shall  be  filed  with  the  commis- 
sion, but  the  employer  and  insurance  carrier  shall  be  deemed  to  have  waived 
the  bar  of  the  statute  unless  the  objection  to  the  failure  to  file  the  claim  within 
one  year  is  raised  before  the  commission  on  the  hearing  of  a  claim  for  com- 
pensation filed  by  the  injured  employee,  or  his  or  her  dependents, 

§  5.  This  act  shall  take  effect  immediately. 

Approved  May  13. 

Chapter  635. 

An  Act  to  amend  the  workmen's  compensation  law,  in  relation  to  employees 
in  lumbering  operations. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Group  fourteen  of  section  two  of  chapter  eight  hundred  and  six- 
teen of  the  laws  of  nineteen  hundred  and  thirteen,  entitled  "An  act  in  rela- 
tion to  assuring  compensation  for  injuries  or  death  of  certain  employees  in 
the  course  of  their  employment,  and  repealing  certain  sections  of  the  labor 
law  relating  thereto,  constituting  chapter  sixty-seven  of  the  consolidated 
laws,"  as  re-enacted  by  chapter  forty-one  of  the  laws  of  nineteen  hundred  and 
fourteen  and  amended  by  chapter  six  hundred  and  twenty-two  of  the  laws  of 
nineteen  himdred  and  sixteen  and  chapter  seven  hundred  and  five  of  the  laws 
of  nineteen  hundred  and  seventeen,  is  hereby  amended  to  read  as  follows: 

Group  fourteen.  Lumbering,  except  operations  solely  for  the  production  of 
fire  wood  in  which  not  more  than  four  persons  are  engaged  by  a  single 
employer;  logging,  river-driving,  rafting,  booming,  saw  mills,  bark  mills; 
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shingle  mills^  lath  millB,  lumber  yards;  manufacture  of  veneer  and  of  excel- 
sior; manufacture  of  barrels,  k^gs,  vats,  tubs,  staves,  spokes,  or  headings. 

I  2.  This  act  shall  take  effect  immediately. 

Approved  May  13. 

Chapter  649. 

An  Act  to  amend  the  railroad  law,  in  rdation  to  equipment  of  engines. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aeeemblyy 
do  enact  <ia  foUowa: 

Section  1.  Section  seventy-seven  of  chapter  four  hundred  and  eighty-one 
cf  the  laws  of  nineteen  hundred  and  ten,  entitled  "An  act  in  relation  to  rail- 
roads, constituting  chapter  forty-nine  of  the  consolidated  laws/'  as  amended 
by  chapter  three  hundred  and  seventy  of  the  laws  of  nineteen  hundred  and 
seventeen,  is  hereby  amended  to  read  as  follows: 

§  77.  Equipment  of  engines.  It  shall  be  unlawful  for  any  railroad  com- 
pany to  use  vdthin  the  state  on  its  line  or  lines  any  locomotive  engine  not 
equipped  with  a  power  driving  wheel  brake  and  appliances  for  operating  the 
train  brake  system,  or  to  use  any  locomotive  engine  operated  by  steam  not 
equipped  with  a  mechanically  operated  door  to  the  fire  box  of  such  locomotive 
engine,  or  to  utte  any  locomotive  engine  not  equipped  with  a  vestibuled  co5. 
Such  mechanically  operated  door  shall  be  so  constructed  and  operated  by 
steam,  compressed  air,  electricity  or  other  means,  and  euch  vestibuled  cab 
Shan  be  so  constructed  as  deemed  best  and  most  efficient  by  the  officers  of 
such  railroad.  The  device  for  operating  such  door  shall  be  so  constructed  that 
it  may  be  operated  by  the  fireman  on  said  engine  by  means  of  a  push  button 
or  other  appliance  located  in  or  near  the  floor  of  the  deck  or  floor  of  the  tender 
at  a  suitable  distance  from  such  door  to  enable  the  fireman  while  firing  such 
engine,  by  pressure  with  his  foot  to  open  such  door  for  the  firing  of  such 
engine[;  provided,  however,  that  such  mechanically  operated  doors  shall  not 
be  required  on  locomotives  equipped  with  mechanical  stokers],  and  such  vesti- 
buled ca^s  shall  be  so  constructed  as  to  attach  to  the  sides  of,  and  enclose  all 
openings  between  the  engine  cab  and  the  water  tank  or  coal  tender  attached 
to  such  engine;  [and]  provided  [further],  however,  that  nothing  in  this  sec- 
tion shall  be  construed  to  inhibit  the  passage  of  a  locomotive  engine  not  so 
equipped  with  such  mechanically  operated  door[,]  or  vestibuled  cab,  moving 
under  its  own  steam  either  with  or  without  a  train,  when  such  movement  is 
from  a  point  without  this  state  through  and  to  a  point  beyond  its  borders,  or 
from  a  point  without  this  state  to  a  point  within  it,  or  from  a  point  within 
this  state  to  a  point  without  it  if  such  passage  is  for  the  purpose  of  moving 
it  to  or  from  a  repair  shop  or  shops  for  the  purpose  of  repairing  such  locomo- 
tive engine,  and  when  it  is  not  intended  for  service  within  this  state. 

fi  2.  All  new  locomotive  engines  placed  in  service,  after  this  act  shall  take 
effect,  shall  be  equipped  with  such  mechanically  operated  doors  and  vestibuled 
cabs.  As  to  all  locomotive  engines  not  actually  in  service,  nor  assigned  to  or 
held  for  such  service,  within  this  state,  at  the  time  of  the  passage  of  this  act, 
it  shall  take  effect  on  and  after  the  first  day  of  January,  nineteen  hundred 
and  nineteen.  As  to  any  locomotive  engine  or  engines  in  actual  service,  or 
assigned  to  and  held  for  such  service,  within  this  state,  when  this  act  shall 
take  effect,  the  same  may  be  continued  in  service  until  it  is  necessary  to  with- 

Digitized  by  VjOOQ IC 


56  New  York  State  Industeial  Commission* 

draw  it  or  them  for  general  heavy  repairs;  and  every  locomotive  engine  80 
withdrawn  from  service  for  general  heavy  repairs  shall  be  properly  equipped 
with  such  mechanically  operated  fire  box  doors  and  such  vestibuled  cabs  before 
it  shall  be  returned  to  service,  unless  the  director  general  of  railroad  lines, 
or  any  other  official  or  officials  who  may  hereafter  be  designated  or  authorixed 
by  the  federal  authorities  as  the  person  or  persons  to  control  the  operation 
of  railroad  lines,  otherwise  direct. 

§  3.  This  act  shall  take  effect  January  first,  nineteen  hundred  and  nineteen. 

Approved  May  13. 


Digitized  by  VjOOQ IC 


Tub  Labob  Laws  of  1918  57' 


INDEX     OF     BILLS     RELATING     TO     LABOR     IN     THE 
LEGISLATIVE   SESSION    OF    1918 

[Bxplaaatioa. — Only  the  princii>ml  purpose  and  final  stage  of  each  bill  are  indicated;  identical 
bills  in  Senate  and  Assembly  are  reoordea  as  one;  bills  enaoted  into  laws  are  described  in  italic 
type;  numbers  in  parentheses  are  "  Printed  "  the  other  "  Introductory,"  numbers.  Abbreviations 
tued  are:  S.  or  Sen.  for  Senate.  A.  or  Assm.  for  Assembly,  and  Com.  for  Committee.] 

ADMINISTRATION  OF  LABOR  LAWS 

To  provide  payment  for  members  of  the  industrial  cou/ncU  of  the  Btat& 
Industrial  Commission.  Mr.  Bewley^  A.  725  (800,  874).  Approved  April  30, 
as  Chapter  356. 

Similar  bUl  by  Senator  Carson,  S.  823  (996).    Finance  Com. 

To  increase  the  salary  of  the  counsel  to  the  State  Industrial  Commission 
from  $6,000  to  $7,600  per  year.  Senator  Carson,  S.  723  (846)  and  Mr.  Bewley, 
A.  713  (788).  Sen.  Labor  and  Industry  Com.;  Assm.  Labor  and  Industries 
Com. 

To  increase  the  salary  of  the  Third  Deputy  in  the  State  Industrial  Com- 
mission from  five  thousand  to  six  thousand  dollars  and  of  the  Counsel  from 
six  thousand  to  seven  thousand  dollars.  Mr.  Betrley,  A.  891  (1031,  1432). 
Approved  May  10,  cm  Chapter  595. 

To  increase  the  salaries  of  factory  and  mercantile  inspectors  in  the  employ 
of  the  State  Industrial  Commission.  Mr.  Bewley,  A.  714  (789,  1287,  1378). 
Sen.  Finance  Com.;  Assm.  passed. 

To  increase  the  minimum  number  of  factory  inspectors  from  125  to  150 
and  providing  that  not  less  than  50  instead  of  not  more  than  30  shall  be 
women.     Senator  Lawson,  S.  1190  (1661).    Labor  and  Industry  Com. 

To  increase  the  number  and  raise  the  salaries  of  mercantile  inspectors 
and  to  amend  generally  the  mercantile  provisions  of  the  Labor  Law.  Senator 
Lockwood,  S.  1134  (1460)  and  Mr.  Blakely,  A.  1140  (1347).  Sen.  Finance 
Com.;  Assm.  Ways  and  Means  Com. 

To  extend  the  mercantile  provisions  of  the  Labor  Law  to  cities  of  the  third 
class.  Senator  Carson,  S.  726  (849)  and  Mr.  Bewley,  A.  719  (794).  Sen. 
Labor  and  Industry  Com.;  Assm.  passed. 

To  amend  generally  provisions  of  the  Labor  Law  relative  to  employment  in 
mercantile  establishments.  Senator  Carson,  S.  725  (848)  and  Mr.  Bewley, 
A.  717    (792,  1430).    Sen.  Labor  and  Industry  Com.;  Assm.  passed. 

To  empower  State  Industrial  Commission  to  suspend  Labor  Law  provisions 
which  interfere  with  prosecution  of  the  war  or  are  "  opposed  to  public  wel- 
fare and  necessity."    Senator  E.  R.  Brown,  S.  115  (115).    War  Com. 

To  suspend  for  the  period  of  the  war  and  six  months  thereafter  all  restric- 
tions of  the  Labor  Law,  Public  Health  Law  and  Education  Law  relative  to  the 
employment  of  children  under  fourteen  years  of  age.  Mr.  Klingmann,  A.  623 
(690).     Labor  and  Industry  Com. 

To  fix  responsibility  for  observance  of  the  Labor  Law  provisions  as  to 
cleanliness,  drinking  water,  washrooms,  water  closets  and  ventilation  in 
mercantile  establishments  upon  the  owner  of  the  building,  and  to  define  the 
term  "owner".  Senator  Carson,  S.  870  (1047)  and  Mr.  Bewley,  A.  1066 
(1246).    Sen.  Com.  of  the  Whole;  Assm.  Labor  and  Industries  Com. 
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To  make  appropriation  for  the  establishment  by  the  State  Industrial  Com- 
mission of  public  employment  offices  in  Binghamton,  Elmira,  Newburgh,  Utica 
and  Watertown.  Senator  Hill,  S.  568  (636)  and  Mr.  Machold,  A.  688  (762). 
Sen.  Finance  Com.;  Assm.  Ways  and  Means  Com. 

To  ewempi  Btate  Industrial  CommiMion  from  furnishing  employment  cer- 
tificate blanks  in  cities  of  the  fvrst  and  second  class.  Senator  Carson,  8,  722 
(846)  and  Mr,  Bewley,  A.  716  (791).    Approved  May  6,  as  Chapter  459. 

To  rewrite  the  provisions  of  the  Labor  Law  as  to  the  organization  and 
duties  of  the  Bureo/u  of  Statistics  and  Information.  Senator  Carson,  8.  717 
(841)  and  Mr.  Bewley,  A.  720  (795).    Approved  May  6,  as  Chapter  456. 

To  create  an  advisory  committee  to  the  State  insurance  fund;  to  require  all 
expenses  of  the  fund  to  be  paid  directly  from  premium  receipts;  and  to 
authorize  the  fund  to  insure  liability  at  common  law,  admiralty  law  and 
otherwise.  Senator  Walters,  S.  597  (680)  and  Mr.  Pratt,  A.  691  (765). 
Sen.  Judiciary  Com.;  Assm.  Judiciary. (yom. 

To  render  the  State  Insurance  Law,  relative  to  rate  making  associations, 
applicable  to  the  State  insurance  fund.  Sen.  760  (883)  and  Mr.  Martin,  A. 
935  (1084).    Sen.  Judiciary  Com.;  Assm.  Judiciary  Com. 

To  establish  a  health  insurance  bureau  in  the  State  Industrial  Commission. 
Senator  Nicoll,  S.  619  (706).    Labor  and  Industry  Com. 

To  alter  the  definition  of  the  term  "  factory."  Senator  Carson,  S.  729  (852) 
and  Mr.  Bewley,  A.  711  (786).  Sen.  Com.  of  the  Whole;  Assm.  Labor  and 
Industries  Com. 

To  provide  that  service  of  notice  and  summons  under  the  Labor  Law  shall 
be  made  upon  factory  owners  personally  and  not  upon  an  agent  when  such 
owners  are  within  the  court's  jurisdiction.  Senator  Boylan,  S.  97  (97)  and 
Mr.  Donohue,  A.  99  (99).    Sen.  Labor  and  Industry  Com.;  Assm.  laid  aside. 

To  make  verbal  changes  in  the  law  governing  proceedings  before  the  Bureau 
of  Industries  and  Immigration.  Senator  Carson,  S.  731  (854)  and  Mr. 
Bewley,  A.  724  (799).    Sen.  0>m.  of  the  Whole;  Assm.  passed. 

To  relieve  the  owner  of  a  tenant-factory  from  requirements  as  to  the  light- 
ing of  halls  and  stairways,  except  those  used  by  the  public  Senator  Boylao, 
S.  445  (489).    Labor  and  Industry  Com. 

To  define  the  term  ^'  owner  "  of  a  tenant-factory  so  as  to  exclude  agents  in 
charge  of  the  property.  Senator  Boylan,  S.  444  (488).  Labor  and  Industry 
Com. 

To  relieve  the  owner  of  a  tenant-factory  from  liability  for  non-observance 
of  requirements  as  to  access  to  means  of  egress.  Senator  Boylan,  S.  442  (486). 
Labor  and  Industry  Com. 

To  relieve  the  owner  of  a  tenant-factory  from  liability  for  non-observance 
of  requirements  as  to  wash-rooms.  Senator  Boylan,  S.  441  (485).  Labor 
and  Industry  Com. 

To  relieve  the  owner  of  a  tenant-factory  from  liability  for  non-observance 
of  requirements  as  to  fire  drills.  Senator  Boylan,  S.  440  (484).  Labor  and 
Industry  Com. 

To  establish  a  bureau  of  old-age  pension  in  the  State  Industrial  Commission. 
Mr.  Garfinkel,  A.  1089  (1270).    Ways  and  Means  Com. 

To  enact  a  Social  Insurance  Law,  providing  old  age,  xmemployment,  sick- 
ness, accident  and  death  benefits  for  all  employees  not  covered  by  workmen's 
compensation.    Mr.  Waldman,  A.  1287  (1711).    Insurance  Com. 
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To  empower  the  State  Industrial  Commisdoii  to  requisition,  after  procla- 
mation by  the  €rovemor,  all  able-bodied  male  residents  of  the  State  between 
eighteen  and  sixty  years  of  age,  not  r^ularly  engaged  in  some  useful  occu- 
pation for  service  in  essential  occupations.  Mr.  Cowee,  A.  1216  (1617,  1030). 
Vetoed  by  the  Governor. 

Similar  bill  by  Mr.  Decker,  A.  269   (280).    Labor  and  Industries  Com. 

Siinilar  bill  by  Mr.  Martin,  A.  24  (24).    Judiciary  Com. 

To  require  all  ahle-hodied  males  between  eighteen  and  fifty  years  of  age  to 
he  engaged  in  some  useful  occupation  until  the  termination  of  the  present  war. 
Senator  Robinson,  S.  951   (1173).    Approved  May  11,  as  Chapter  626. 

Identical  bill  by  Sraator  Lawson.    S.  1193  (1564).    War  Com. 

To  provide  for  the  establishment  by  the  Btate  Industrial  Commission  of  an 
additional  employment  office  to  serve  the  interests  of  negroes.  Mr.  B.  A. 
Johnson,  A.  1167   (1401).    Approved  April  30,  as  Chapter  366. 

To  abolish  all  private  fee-charging  employment  agencies  and  appropriating 
$50,000  to  the  State  Industrial  Commission  to  carry  on  their  work.  Mr. 
Garflnkel,  A.  613  (652).    Ways  and  Means  Com. 

HEALTH  AND  SAFETY 
Factobies  and  Mebcantile  Estabusmments 

To  revise  Labor  Ikmjo  provisions  as  to  floor  area,  required  eants,  fire  alarm 
signal  systems  and  occupancy  in  factory  buildings.  Senator  Carson,  8.  716 
(840,  1650)  and  Mr,  Bewley,,A.  722  (797).  Approved  May  11,  as  Chapter 
627. 

To  further  regulate  the  manufacture  and  sale  of  mattresses  and  bed  springs. 
Mr,  A.  Taylor,  A,  111   (111,  1291).     Approved  April  30,  as  Chapter  369. 

To  regulate  fire  exits  and  stairway  enclosures  and  to  strike  out  the  power 
of  Industrial  Commission  to  adopt  rules  relative  to  stairway  exits  in  factory 
buildings  of  five  stories  or  less.  Mr.  Karlin,  A.  357  (370).  Labor  and 
Industries  Com. 

Identical  bill  by  Mr.  Rosenberg,  A.  438  (462).    Labor  and  Industries  Com. 

To  require  in  all  factory  buildings  more  than  six  stories  high  and  having 
more  than  five  thousand  square  feet  in  area  at  least  one  dividing  fire  wall. 
Mr.  Karlin,  A.  358  (371).    Labor  and  Industries  Com. 

To  permit  wood  sash  glazed  with  wire  glass  instead  of  fireproof  windows 
and  making  other  relaxations  of  the  Labor  Law  provisions  as  to  fireproof 
windows  in  factories.  Mr.  Shannon,  A.  804  (907).  Labor  and  Industries 
Com. 

To  amend  generally  the  structural  provisions  of  the  Labor  Law  as  to  floor 
area,  stairways,  fire  alarm  systems,  fire  drills,  smoking  and  other  matters 
in  factories.    Mr.  Bewley,  A.  916  (1056,  1288,  1440).    Stricken  from  calendar. 

To  extend  the  requirements  as  to  fire  alarm  signal  systems  and  fire  drills 
to  all  factory  buildings  over  two  stories  high,  irrespective  of  the  number  of 
employees.    Senator  Boylan,  S.  443  (487,  1208).    Com.  of  the  Whole. 

BUILDIVO  WOBK 

To  make  the  application  of  the  scaffolding  provisions  of  the  Labor  Law 
statewide;  to  require  the  inspection  of  ammonia  tanks  in  factories  and  mer- 
cantile establishments;  and  to  prohibit  compulsory  deductions  from  wages 
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in  factories,  as  well  as  in  mercantile  eBtabliahments,  as  contributions  to  any 
benefit  or  insurance  fund.  Senator  Carson,  S.  720  (843)  and  Mr.  Bewley,  A. 
712  (787).    Sen.  Labor  and  Industry  Com.;  Assm.  passed. 

BOILEBS  AND  EZPLDSIVES 

To  further  regulate  the  inspection  of  boilers  and  the  storage  of  explosives. 
Senator  Carson,  S.  718  (842,  1602)  and  Mr.  Bewley,  A.  729  (804,  1513). 
Sen.  Com.  of  the  Whole;  Assm.  Labor  and  Industries  Com. 

Bakeries 
To  require  a  sanitary  certificate  for  each  building  used  as  a  baJcery,  such 
certificate  to  be  applied  for  jointly  by  the  owner  of  the  building  and  the 
occupier  of  the  bakery.     Senator  Carson,  S.  724   (847)   and  Mr.  Bewley,  A. 
710   (785).    Sen.  Com.  of  the  Whole;  Assm.  passed. 

Tenement  Houses 

To  prohibit  manufacturing  in  tenement  houses.  Mr.  Garflnkel,  A.  402 
(421).    Labor  and  Industries  Com. 

To  prohibit  the  manufacture  of  toys  and  wearing  apparel  in  tenement 
houses  or  in  apartments.  Mr.  Youker,  A.  1050  (1220).  Labor  and  Industry 
Com. 

To  require  removal  of  old  paper  or  calcimine  from  walls  of  tenement  or  work 
rooms  before  repapering  or  recalcimining.  Senator  Gibbs,  S.  77  (77)  and  Mr. 
Blakely,  A.  527    (570,  1506).     Sen.  Public  Health  Com.;  Assm.  passed. 

Railboads 

To  require  vestibuled  cabs  on  locomotive  engines,  Senator  Hilly  8,  647 
(744,  1132,  1486)  and  Mr.  J.  M.  Mead,  A.  805  (908,  1369,  1668).  Approved 
May  13,  cm  Chapter  649. 

To  empower  the  Public  Service  C]k)mmission8  to  compel  the  enclosure  or 
vestibuling  of  street  car  platforms  in  cities  of  more  than  450,000  inhabitants. 
Mr.  Braun,  A.  646  (716).    Railroads  Com. 

To  empower  Public  Service  Commission  to  suspend  Full  Crew  Railroad  Law 
during  the  war.    Senator  E.  R.  Brown,  S.  116  (116).    War  Com. 

To  fix  niunber  of  crew  when  a  locomotive  is  operating  within  yard  limits. 
Senator  Whitney,  S.  732  (855,  1155)  and  Mr.  C.  L.  Mead,  A.  788  (891,  1339). 
Sen.  Public  Service  Com.;  Assm.  Railroads  Com. 

To  extend  protection  of  Labor  Law  to  subway  workers  and  all  other  workers 
in  compressed  air.  Senator  Carson,  S.  730  (853)  and  Mr.  Bewley,  A.  721 
(796).    Sen.  Com.  of  the  Whole;  Assm.  Labor  and  Industries  Com. 

WOMAN  AND  CHILD  LABOR 

To  regulate  the  employment  and  hours  of  labor  of  females  on  railroada 
Mr.  Meyer,  A.  910  (1050).    Labor  and  Industries  Com. 

To  suspend  the  Compulsory  Education  Law,  as  to  children  over  twelve 
years  of  age  engaged  in  agricultural  pursuits,  from  April  1  to  November  1 
of  each  year  during  the  continuance  of  the  war.  Mr.  Wiltsie,  A.  489  (516). 
Education  Com. 
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To  further  restrict  street  trading  by  children.  Senator  Wagner,  S.  755 
(878,  1450).     Sen.  passed;  Assm.  Labor  and  Industries  Ck>m. 

To  prohibit  the  employment  in  cities  of  the  first  and  second  class  of  females 
\md0r  twenty-one  years  x>f  age  for  the  delivery  of  goods  or  messages,  and 
regulating  the  hours  of  labor  of  females  over  twenty-one  engaged  in  such 
employment.  Senator  NicoU,  8.  783  (006,  1675)  and  Mr,  Mej/er,  A.  Oil 
(1051).    Approved  May  2,  as  Chapter  434. 

To  make  it  a  misdemeanor  to  employ  any  hoy  between  simteen  and  nineteen 
years  of  age  who  does  not  hold  a  certificate  of  enrollment  for  miUtary  or 
vocational  training.  Senator  Slater,  S.  (1074,  1406,  1488)  and  Mr,  Welsh, 
A.  1001  (1272,  1563).    Approved  May  6,  as  Chapter  470. 

To  reduce  by  two  years  the  ages  at  which  children  may  be  employed  at 
carrying  and  selling  papers  and  in  other  street  trades.  Senator  Walters, 
S.  1001   (1246).    Labor  and  Industry  Com. 

Identical  bill  by  Senator  Walters,  S.  1256  (1606).    Third  reading. 

To  prohibit  the  employment  of  women  under  twenty-one  years  of  age  in 
employment  on  surface,  elevated  and  subway  railroads  and  regulating  the 
working  hours  of  women  over  twenty-one  so  employed.  Senator  Nicoll, 
S.  210  (213,  010,  1645).    Sen.  Com.  of  the  Whole. 

To  make  it  a  misdemeanor  to  employ  women  under  twenty-one  years  of  age 
on  surface,  elevated  and  subway  railroads  or  to  violate  the  law  as  to  working 
hours  of  women  over  twenty-one  so  employed.  Senator  Nicoll,  S.  211  (214). 
Codes  Com. 

To  repeal  chapter  680,  laws  of  1017,  suspending  the  Compulsory  Education 
Law  from  April  to  November  of  each  year  during  the  war.  Mr.  Claessens,  A. 
68  (68).    Public  Education  Com. 

To  permit  employment  of  children  between  fourteen  and  sixteen  years  of 
age  without  employment  or  school  record  certificates  in  cities  of  the  first  and 
second  class  during  the  period  when  the  public  schools  are  not  in  session. 
Mr.  E.  A.  Johnson,  A.  170  (170).    Labor  and  Industries  C!k>m. 

To  authorize  the  issuance  of  summer  vacation  permits  for  the  employment 
of  children  between  fourteen  and  simteen  years  of  age  in  mercantile  establish- 
ments during  the  months  of  July  and  August,  Senator  Welling  ton,  8,  570 
(653, 1160)  and  Mr,  Cowee,  A,  700  (784,  1505) .  Approved  May  11,  as  Chapter 
628. 

To  permit  employment  of  women  over  twenty-one  years  of  age  in  restaurants 
in  first  and  second  class  cities  until  1  a.  m.  but  not  to  exceed  nine  hours  per 
day  or  fifty-four  hours  pfer  week.  Mr.  Soule,  A.  1104  (1455,  1632,  1640). 
Lost 

To  permit  women  over  twenty-one  years  of  age  employed  in  restaurants, 
lunch  rooms  or  ice  cream  parlors  which  are  operated  in  connection  with 
candy  stores  to  work  until  1  a.  m.,  provided  they  do  not  work  to  exceed  nine 
hours  per  day  or  fifty-four  hours  per  week.  Mr.  Soule,  A.  1195  (1456,  1610, 
1638).    Laid  aside. 

To  permit  employment  of  women  in  restaurants  serving  public  markets  for 
fourteen  hours  on  Saturdays.  Senator  Oibbs,  S.  677  (775)  and  Mr.  Zim- 
merman, A.  856  (070,  1564,  1605).  Sen.  Labor  and  Industry  Com.;  Assm. 
laid  aside. 

To  render  the  mercantile  and  street  trading  provisions  of  the  Labor  Law 
inapplicable  to  children  under  sixteen  years  of  age  during  the  period  when 


Digitized  by  VjOOQ IC 


62  New  York  State  Inbustbial  Commission 

the  public  schools  are  not  in  session.  Mr.  K  A.  JohnsoUi  A.  171  (171). 
Labor  and  Industries  Com. 

To  increase  from,  fourteen  to  sixteen  years  the  minimum  a^  at  which 
children  may  be  employed  in  factories  and  requiring  employment  certificates 
for  children  between  sixteen  and  eighteen  years  of  age  so  employed.  Mr. 
Claessens,  A.  329  (340).    Labor  and  Industries  Com. 

To  reduce  from  fifty-four  to  forty-eight  hours  per  wedc  and  frcmi  nine  to 
eight  hours  per  day  the  working  time  permitted  for  females  in  factories, 
mercantile  establishments  and  restaurants.  Mr.  Link,  A.  434  (458).  Labor 
and  Industries  Com. 

To  shorten  the  working  hours  of  minors  and  women  in  factories  and  mer- 
cantile establishments  to  forty-eight  per  week  and  eight  per  day.  Senator 
Lockwood,  S.  615  (702,  1604)  and  Mr.  Caulfield,  A.  983  (1134).  Sen.  Com. 
of  the  Whole;  Assm.  Labor  and  Industries. 

To  prohibit  employment  of  females  and  male  minors  in  a  factory  and  in 
a  mercantile  establishment  for  a  greater  number  of  hours  per  day  or  week 
than  is  permitted  in  a  single  factory  or  mercantile  establishm^it,  and  to 
prohibit  their  employment  after  6  P.  M.  Senator  Carson,  S.  721  (844)  and 
Mr.  Bewley,  A.  718  (793).  Sen.  third  reading;  Assm.  Labor  and  Industries 
Com. 

To  except  women  over  twenty-one  years  of  age  employed  in  composing 
rooms  of  printing  establishments  from  Labor  Law  restrictions  as  to  hours  of 
labor.  Senator  Boylan,  S.  736  (859)  and  Mr.  Bewley,  A.  872  (1000).  Sen. 
passed;  Assm.  lost. 

To  make  it  a  misdemeanor  for  any  woman,  whether  as  employee  or  other- 
wise, to  be  in  any  place  of  amusement  or  attend  any  entertainment  or  social 
gathering  after  10  p.  m.  or  oftener  than  twice  each  week  at  any  hour  of  the 
day.    Senator  Gibba,  S.  1225  (1627).    Codes  Com. 

HOURS  OF  WORK 

To  make  September  22  of  each  year  a  legal  holiday  to  be  known  as 
'' Emancipation  Day".    Mr.  Amos,  A.  22  (22).    Gkneral  Laws  Com. 

To  prohibit  employment  in  bakeries  before  5  A.  M.  or  after  9  p.  h.  except 
for  dough  mixing  and  sponge  setting.  Mr.  Shiplacoff,  A.  487  (514,  873,  997). 
Labor  and  Industries  Com. 

To  require  that  all  retail  stores  shall  close  not  later  than  10  p.  m.  except 
on  Saturdays  when  they  remain  open  until  11  P.  M.  Mr.  Leininger,  A.  814 
(926).    Codes  Com. 

To  provide  a  ten-hour  day  for  male  employees  in  surface,  subway  and 
elevated  railroads  in  first  and  second  class  cities  and  a  nine-hour  day  for 
females  so  employed.  Mr.  Shiplacoff,  A.  307  (318).  Labor  and  Industries 
Com. 

To  establish  an  eight-hour  day  and  forty-four  hour  week  for  all  employees 
in  any  occupation  in  this  State  except  in  farm,  domestic  and  dairy  service 
where  five  or  less  persons  are  employed.  Agreements  for  overtime  woik 
at  increased  rates  of  pay  are  forbidden.  Mr.  Rosenberg,  A.  844  (859).  Labor 
and  Industries  Com. 

To  strike  out  the  exception  of  certain  State  employees  from  the  eight-hour 
law;  to  permit  the  State  to  make  contracts  for  overtime  work;  and  to  extend 
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the  one-day-of-rest-in-seven  law  to  all  State  civil  aervioe  employees.  Senator 
HiU,  S.  347  (374)  and  Mr.  Bourke,  A.  414  (438).  Sen.  Labor  and  Industry 
Com.;  Assm.  Labor  and  Industries  Com. 

SUNDAY  WORK 

To  prohibit  the  retail  sale  of  ice  on  Sunday.  Mr.  Morris,  A.  775  (872). 
CodeB  Com. 

To  permit  barber  shops  in  Saratoga  Springs  and  New  York  City  to  keep 
open  on  Sunday  from  8  a.  m.  until  noon  instead  of  until  1  p.  m.  Senator 
0.  F.  Thompson,  S.  1023  (1295).    Codes  Com. 

ONE  DAY  OF  REST  IN  SEVEN 

To  include  restaurants  within  the  application  of  the  one-day-of-rest-in- 
fleven  law  and  to  exclude  managers  and  buyers  in  mercantile  establishments 
therefrom.  Senator  Carson,  S.  727  (850)  and  Mr.  Bewley,  A.  723  (798). 
Sen.  Labor  and  Industry  Com.;  Assm.  Labor  and  Industry  Com. 

To  establish  a  ten-hour  day  for  barbers  in  Saratoga  Springs  from  June  15 
to  September  15  and  in  New  York  City  throughout  the  year;  Sunday  hours 
from  8  A.  M.  until  noon;  and  one  full  week  day  of  rest  for  each  barber  who 
has  worked  on  two  consecutive  Sundays.  Senator  G.  F.  Thompson,  S.  1026 
(1298).    Codes  Com. 

To  an  a  nine-hour  day  for  employed  pharmacists  and  to  provide  one  day 
of  rest  in  each  week.  Senator  Dunnigan,  S.  1053  (1335,  1478).  Public  Health 
Ck)m. 

Similar  bill  by  Mr.  Orr,  A.  224  (225).    Public  Health  Com. 

To  extend  the  one-day-of-rest-in-seven  law  to  all  occupations  except  steam 
railroad  employees,  farm  laborers  and  domestic  servants.  Senator  Cotillo, 
S.  1232    (1651).    Labor  and  Industry  Com. 

LEGAL  RIGHTS   . 

EmPLOTEBS'   LlABILITr 

To  require  provisum  in  employers'  liability  insurance  policiee  thai  the 
injured  party  may  maintain  an  action  againai  the  insurance  carrier  for  the 
amount  of  any  unsatisfied  execution  against  an  insolvent  or  bankrupt 
employer.  Senator  Walters,  8.  603  (686,  983),  and  Mr,  Crane,  A.  779  (882, 
1159).    Approved  April  10,  as  Chapter  182. 

Wages 

To  regulate  the  procedure  in  the  New  York  City  municipal  court  in  actions 
for  voages.  Mr.  Karlin,  A.  484  (511,  1558).  Approved  May  7,  as  Chapter 
503. 

Concurrent  resolution  for  amendment  to  State  constitution  authorizing  the 
Legislature  to  fix  living  wages  for  women  and  child  employees.  Mr.  Hamill, 
A.  244(247).    Judiciary  Com. 

To  provide  that  a  woman  may  be  arrested  in  an  action  for  the  recovery  of 
wages.    Mr.  Flynn,  A.  318  (329).    Codes  Com. 

To  make  officers  as  well  as  stockholders  of  corporations  liable  for  wage 
debts.    Mr.  Flynn,  A.  319   (330).    Judiciary  Com. 
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To  subject  weekly  wages  of  sixteen  dollars  to  garnishee  action  instead  of 
twelve  dollars  as  at  present.    Mr.  McLaughlin,  A.  678  (752).    Codes  Com. 

To  allow  to  plaintiff  in  a  successful  action  for  wages  a  reasonable  attorney's 
fee  as  part  of  the  taxable  costs.  Mr.  Rosenberg,  A.  704  (779).  Labor  and 
Industries  Com. 

To  require  that  weekly  payment  of  wages  by  corporations  shall  be  in  lawful 
money  of  the  United  States.  Mr.  Rosenberg,  A.  1187  (1448).  Labor  and 
Industries  Com. 

To  regulate  wage  contracts.  Mr.  Whitehom,  A.  1227  (1541).  Labor  and 
Industries  Com. 

To  establish  a  State  Wage  Commission  for  the  determination  of  living 
wages  for  women  and  minors.  Senator  Wagner,  S.  93  (93),  and  Mr.  Bloeh, 
A.  777  (880).  Sen.  Labor  and  Industry  Com.;  Assm.  Labor  and  Industries 
Com. 

To  permit  insurance  companies  to  write  insurance  against  loss  of  wages 
occasioned  by  the  discharge  of  employees.  Saiator  Lockwood,  S.  1063  (1345). 
Insurance  Com. 

Workmen's  0>mpe2tsation 

To  allow  workmen's  compensation  benefits  from  date  of  injury  instead  of 
from  two  weeks  after  injury.    Mr.  Larney,  A.  294  (305).    Judiciary  Com. 

To  increase  workmen's  compensation  benefits  for  employees  receiving  ten 
dollars  a  week  or  less  to  full  amount  of  wages.  Mr.  Larney,  A.  295  (306). 
Judiciary  Com. 

To  include  theatrical  scene  shifters  and  other  property  men  within  coverage 
of  Workmen's  Compensation  Law.  Mr.  Blakely,  A.  340  ( 353 ) .  Sen.  passed ; 
Labor  and  Industry  Com. 

To  begin  benefits  under  the  Workmen's  Compensation  Law  within  four, 
instead  of  fourteen  days,  from  date  of  injury;  to  require  medical  care  so  long 
as  the  injury  lasts  instead  of  for  sixty  days;  and  to  require  c(Hnpensation 
equal  to  full  wages  instead  of  two-thirds  of  wages.  Mr.  Karlin,  A.  659  ( 602 ) . 
Judiciary  Com. 

To  include  farm  laborers  and  domestic  servants  within  the  Workmen's  Com- 
pensation Law  and  to  include  restaurants  and  wholesale  and  retail  establish- 
ments.   Mr.  Karlin,  A.  560  (603).    Judiciary  Com. 

To  give  the  State  Fund  a  monopoly  of  workmen's  compensation  insurance. 
Mr.  Karlin,  A.  561    (604).     Judiciary  Com. 

To  exempt  for  the  period  of  the  war  woodcutting  for  fuel  from  the  Work- 
men's Compensation  Law.    Mr.  Showers,  A.  573  (619).    Judiciary  Com. 

To  establish  a  merit  rating  bureau  in  the  State  Fund.  Mr.  A.  Taylor, 
A.  628  (695).    Judiciary  Com. 

To  bring  employment  of  a  certain  forest  ranger  to  the  Conservation  Com- 
mission retroactively  ioithin  coverage  of  the  Workmen*s  Compensation  Law. 
Senator  Marshall,  S.  142  (143),  and  Mr.  Thayer,  A.  172  (172).  Approved 
May  10,  as  Chapter  598. 

To  include  certain  employees  of  the  State  Conservation  Commission  within 
coverage  of  the  Workmen's  Compensation  Law,  Senator  Walton,  8.  299  (314) , 
and  Mr,  Talmadge,  A,  393  (412).    Approved  May  13,  cm  Chapter  633. 

To  establish  a  State  health  insurance  system  for  employees  in  case  of  death, 
sickness  and  accident  not  covered  by  the  Workmen's  Compensation  Law. 
Senator  Nicoll,  S.  496  (544,  692).     Judiciary  Com. 
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To  except  from  coverage  of  the  Workmen'e  Oompensatian  Law  operatUma 
solely  for  the  production  of  fireioood  when  not  more  thani  four  persons  are 
employed.  Senator  Walton,  B,  589  (672),  and  Mr.  Showers,  A.  737  (824). 
Approved  May  13,  (u  Chapter  635. 

To  re-miaoi  those  portions  of  the  Workmen's  compensation  Law  deaUng 
u)%th  the  operation  of  vessels  and  %oith  longshore  work.  Senator  Walters, 
8.  601  (684),  and  Mr.  Pratt,  A.  689  (763).  Approved  April  17,  as  Chapter 
249. 

To  amend  the  Workmen's  Compensation  Law  generally.  Senator  Walters, 
8.  602  (685,  1608),  and  Mr.  Pratt,  A.  690  (764).  Approved  May  13,  as 
Chapter  634. 

To  bring  the  employment  of  a  certain  engineer  in  a  State  institution  retro- 
actively within  coverage  of  the  Workmen*s  Compensation  Law.  Senator 
CotiUo,  £f.  668  (766),  and  Mr.  HamiU,  A.  840  (955).  Approved  May  10,  as 
Chapter  699. 

To  require  approval  of  premium  rates  of  the  State  insurance  fund  by  the 
State  insurance  department.  Senator  Wicks,  S.  758  (881),  and  Mr.  Martin, 
A.  932  (1081).    Sen.  Insurance  Com.;  Assm.  laid  aside. 

To  provide  a  system  of  group  life  insurance  for  employees.  Senator  Towner, 
8.  818  (978),  and  Mr,  Gardner,  A.  979  (1128,  1363).  Approved  April  13,  as 
Chapter  192. 

To  prohibit  stock  companies  and  mutual  companies  from  doing  business 
under  the  Workmen's  Compensation  Law.  Senator  Gilchrist,  S.  821  (994), 
and  Mr.  J.  M.  Mead,  A.  914  (1054).  Sen.  Judiciary  Com.;  Assm.  Judiciary 
Com. 

To  include  certain  occupational  diseases  within  the  definition  of  "  Injury  " 
under  the  Workmen's  Compensation  Law.  Senator  Walters,  S.  1002  (1247). 
Labor  and  Industry  Com. 

To  extend  Workmen's  Compensation  Law  to  officers  and  employees  generally 
of  State  prisons,  hospitals  and  reformatories.  Senator  Walters,  S.  1185 
(1556),  and  Mr.  Pratt,  A.  1265  (1656).    Vetoed  by  the  Governor. 

STATE  AND  MUNICIPAL  EMPLOYEES 

To  include  officers  as  well  as  employees  and  to  regulate  pensions  and  annu- 
ities in  the  system  of  State  hospitals.  Mr.  Jenks,  A.  997  (1152).  Approved 
May  7,  as  Chapter  499. 

To  provide  a  retirement  and  pension  system  for  Civil  War  veterans  employed 
in  the  civil  service  of  the  State.  Mr.  Gardner,  A.  190  (190).  Ways  and 
Means  Com. 

To  provide  a  retirement  and  pension  system  for  Spanish  War  veterans 
employed  in  the  State  civil  service,  and  pensions  for  widows  of  Civil  War  and 
Spanish  War  veterans.    Mr.  Bates,  A.  245  (250).    Ways  and  Means  Com. 

To  make  mandatory  the  retirement  upon  pension  of  incapacitated  New  York 
City  employees  after  twenty-five  years'  service  and  in  the  case  of  Civil  War 
veterans  after  twenty  years'  service.  Mr.  Twomey,  A.  598  (654,  1135).  Cities 
Com, 

To  r^ruiate  pensions  of  members  of  the  street  cleaning  department  in  New 
York  City.    Mr.  Klingmann,  A.  694  (768).    Cities  Com. 

To  regulate  the  retirement  of  members  of  the  police  force  in  New  York  City. 
Mr.  Klingmaim,  A,  739  (826).    Cities  Com. 
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To  provide  for  retirement  on  pension  of  New  York  City  employees  after 
twenty-five  years*  service  in  the  case  of  Spanish  War  veterans,  veterans  of  the 
present  war,  or  veterans  of  a  volunteer  fire  department.  Mr.  Curley,  A.  919 
(1059,  1137).    Cities  Com. 

To  provide  for  retirement  on  pension  of  Civil  War  veterans  in  the  State 
civil  service  who  have  served  seven  years  and  are  aeventy-flve  years  of  age. 
Mr.  Shannon,  A.  923  (1063).    Judiciary  Com. 

To  provide  for  the  volimtary  retirement  upon  pension  in  all  municipalities 
of  the  State  of  policemen  and  firemen  who  are  veterans  of  the  Spanish- Ameri- 
can War  after  fifteen  years  of  employment  and  oompulflory  retirement  after 
twenty  years.    Mr.  Blakely,  A.  1243  (1S78).    Judiciary  Com. 

To  establish  a  pension  and  retirement  system  for  State  employees.  Senator 
NicoU,  S.  79  (79).    Civil  Service  Com. 

To  provide  a  pension  and  retirement  system  for  Civil  War  veterans  in  pub- 
lic service.  Senator  Towner,  S.  180  (180,  1077).  Sen.  passed;  Assm.  Judici- 
ary Com. 

To  amend  the  pension  law  for  Civil  War  veterans  in  State,  county  or 
municipal  service.  Senator  Hill,  S.  191  (194),  and  Mr.  Jenks,  A.  633  (576). 
Sen.  Civil  Service  Com.;  Assm.  Ways  and  Means  Com. 

To  pension  employees  wider  the  Superintendent  of  State  Priaona,  Senator 
Whitney,  S,  192   (195).    Approved  March  26,  cm  Chapter  89. 

To  establish  a  relief  and  pension  fund  in  the  bureau  of  street  cleaning  of 
the  Borough  of  Queens.  Senator  Farrenkopf,  8.  233  (248,  1226,  1480).  Not 
accepted  by  City. 

Similar  bill  by  Mr.  CHare,  A.  281   (292,  1380).    Cities  Com. 
To  authorize  the  retirement  on  peneion  of  CivU  War  veterans  in  the  employ 
of  the  State  Superintendent  of  Buildings.    Senator  Sage,  S,  278   (293),  and 
Mr,  Fenner,  A.  373  (386).    Approved  April  3,  as  Chapter  142. 

To  amend  retirement  pension  system  for  members  of  the  New  York  City 
police  force.    Senator  Lawson,  S.  522  (671).    New  York  City  Com. 

To  provide  that  time  served  by  members  of  the  water  supply  police  force 
in  New  York  City  shall  count  in  determining  salary,  promotion,  retirement 
and  pensions  in  the  case  of  members  who  have  been  placed  on  regular  police 
force.    Senator  Ottinger,  S.  712  (832).    Not  approved  by  City. 

Identical  bill  by  Senator  Carroll,  S.  626    (723),  and  Mr.  Flynn,  A.  272 
(283).    Sen.  New  York  City  Com.;  Assm.  Cities  Com. 
Identical  bill  by  Mr.  Donnelly,  A.  629  (672).    Cities  Com. 
To  provide  retirement  and  pension  system  for  CivU  War  veterans  employed 
in  the  office  of  the  AdjutantGeneraL    Senator  Stivers,  S.  793  (933),  and  Mr. 
F.  A.  Wells,  A.  879  (1,007).    Approved  May  8,  as  Chapter  657. 

To  shorten  the  length  of  service  required  on  the  New  York  City  police  force 
to  be  eligible  for  retirement  on  pension.  Senator  Dunnigan,  S.  798  (947), 
and  Mr.  McDonald,  A.  955  (1103).  Sen.  New  York  City  Com.;  Assm.  Cities 
Com. 

To  provide  for  retirement  on  pension  of  New  York  City  employees  engaged 
in  the  operation  of  public  utilities  which  may  be  tak^i  over  by  that  city. 
Senator  Cromwell,  S.  804  (953),  and  Mr.  Seesselberg,  A.  871  (991).  Not 
accepted  by  City. 

To  make  compulsory  the  retirement  on  pension  of  members  of  the  New  York 
City  fire  department  who  are  permanently  disabled  in  the  actual  perform- 
ance of  their  duties.    Senator  Koenig,  S.  992  (1287).    New  York  City  Com. 
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To  provide  additional  pension  benefits  to  widows  of  New  York  City  polioe- 
men,  who  are  killed  while  in  performance  of  duty,  in  proportion  to  the  num> 
ber  of  dependent  children  under  sixteen  years  of  age.  Senator  Lockwood, 
S.  1040  (1318,  1487).    Vetoed  by  Governor. 

To  establish  a  retirement  and  pension  system  for  civil  service  employees 
of  boards  of  education  in  all  cities  of  the  State  having  a  population  of  one 
hundred  thousand  and  more.  Senator  Murphy,  S.  1111  (1422,  1727),  and 
Mr.  FarreU,  A.  1244   (1579). 

To  establish  a  single  retirement  system  for  all  New  York  City  employees. 
Senator  Nicoll,  S.  1119  (1430).    New  York  City  Com. 

To  provide  retirement  and  pension  system  for  uniformed  force  of  depart- 
ment of  corrections  in  New  York  City.  Senator  Boylan,  S.  1148  (1492). 
Not  accepted  by  City. 

To  create  a  State  commission  to  investigate  the  subject  of  retirement  pen- 
sions for  aU  State  and  municipal  employees.  Senator  Lockwood,  8.  1178 
(1550).    Approved  May  1,  as  Chapter  414. 

To  increase  pension  benefits  to  families  of  deceased  members  of  the  uni- 
fonnetl  force  of  New  York  City  fire  department  in  proportion  to  the  num- 
ber of  dependent  children  imder  sixteen  years  of  age.  Senator  Carroll,  S. 
1215   (1616,  1723).    Vetoed  by  the  Governor. 

To  prohibit  the  removal  of  subordinates  in  the  classified  dvil  service  of  the 
building  bureaus  of  New  York  City  without  granting  opportunity  of  ewplana- 
iion  to  such  subordinates,  and  requiring,  in  case  of  removal,  that  a  record  of 
the  reason  therefor  shall  be  filed.  Senator  Dunnigan,  8.  258  (268),  and  Mr. 
McDonald,  A.  492   (519).    Approved  May  11,  as  Chapter  617. 

To  provide  that  reinstated  members  of  the  New  York  City  police  depart- 
ment shall  have  credit  for  time  served  before  dismissal  but  not  for  time  dur- 
ing such  dismissal.    Senator  Downing,  S.  269  (279).    Com.  of  the  Whole. 

To  increase  the  maximum  age  for  appointment,  during  the  war,  of  patrol- 
men on  New  York  City  police  force  from  twenty-nine  ycura  to  thirty-five 
years.  Senator  Dunnigan,  S.  629  (726),  and  Mr.  McDonald,  A.  635  (705, 
1434). 

To  increase^  the  maximum  age  of  applicants  for  membership  in  the  New 
York  City  fire  department  from  twenty-nine  years  to  thirty-five  years  during 
the  present  war.  Senator  Dunnigan,  8.  799  (948),  and  Mr.  McDonald,  A.  957 
( 1106,  1433) .    Approved  May  7,  as  Chapter  500. 

To  increase  the  salaries  of  chief  engineers  and  electrical  engineers  in  State 
hospitals  having  four  thousand  or  more  patients.  Mr.  Everett,  A.  316  (327, 
949,  978).    Vetoed  by  the  Governor. 

To  increase  the  pay  of  employees  in  State  armories.  Mr.  F.  A.  WcIIm, 
A.  113  (113,  394,  499,  662).    Vetoed  by  the  Governor. 

To  provide  a  10  per  cent  increase  in  the  salaries  of  all  State  employees.  Mr. 
Lamey,  A.  298  (309).    Judiciary  Com. 

To  increase  the  salaries  of  State  civil  service  employees.  Mr.  Gitlow,  A.  447 
(471,  1186).    Ways  and  Means  Com. 

To  increase  the  salaries  of  New  York  City  employees.  Mr.  Orr,  A.  465 
(492).     Cities  Com. 

To  regrade  and  increase  the  salaries  of  members  of  the  New  York  rify 
police  force.     Mr.  Klingmann,  A.  740  (827).    Cities  Com. 
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To  regulate  salaries  and  promotions  of  employees  in  State  reformatories. 
Mr.  Richford,  A.  977   (1126,  1387).     Ways  and  Means  Com. 

To  regulate  salaries  of  State  hospital  employees.  Senator  Wicks,  S.  283 
(298),  and  Mr.  Jenks,  A.  321  (332).  Sen.  Finance  Com.;  Asam.  Ways  and 
Means  Com. 

To  increase  the  salaries  of  employees  in  State  hospitals.  Senator  G.  L. 
Thompson,  S.  378  (409),  and  Mr.  Murphf,  A.  638  (706).  Sen.  FinanceOom.; 
Assm.  Ways  and  Means  Com. 

To  increaae  the  salaries  of  guards  and  certain  other  employees  in  Auburn^ 
Clintony  Great  Meadow  and  Sing  Sing  prisons.  Senator  Slater,  S.  914  (1105, 
1592),  and  Mr.  Pierce,  A.  1123  (1320).    Approved  May  8,  as  Chapter  566. 

To  increase  the  salary  of  guards  in  State  prisons.  Senator  Slater,  8.  915 
( 1106) ,  and  Mr.  Pierce,  A.  1122  ( 1319) .    Approved  May  9,  as  Chapter  577. 

To  increase  by  10  per  cent  the  salaries  of  civilian  employees  of  the  State 
receiving  less  than  $1,500  per  year.  Senator  Locktoood,  S.  937  (1144,  1646, 
1664,  1705),  and  Mr.  Fearon,  A.  1162  (1396,  1669,  1713).  Approved  May  8,' 
as  Chapter  556. 

To  provide  that  any  person  who  has  been  employed  in  the  New  York  City 
bureau  of  water  supply  for  thirty  years  and  who,  while  so  engaged,  has  fur- 
nished his  own  horse  and  wagon,  shall  be  retired  on  an  annual  pension  of 
$400.    Mr.  Hamill,  A.  444  (468).    Cities  Com. 

To  permit  State  and  municipal  employees  who  are  members  of  the  New 
York  Guard  to  absent  themselves  on  military  duty  without  prejudice  to 
position,  privilege  or  pay.    Mr.  Flynn,  A.  477  (504).    Ways  and  Means  Com. 

To  provide  that  any  city  employee  of  New  York  City,  who  is  over  draft 
age,  may,  with  the  consent  of  the  city  government,  absent  hiwiwAlf  daring  the 
war  to  engage  in  the  manufacture  of  war  materials  without  prejudice  to  his 
position  or  pension  privil^es.    Mr.  Farrell,  A.  649  (719).    Cities  Com. 

To  grant  leave  of  absence,  without  pay,  to  New  York  City  employees 
engaged  in  the  manufature  of  munitions  or  war  materials.  Senator  Dowling, 
S.  300  (315,  714;  A.  1549).    Not  accepted  by  City. 

To  provide  that,  except  for  institutional  service,  a  position  in  the  State 
civil  service  when  once  placed  in  the  competitive  class  shall  not  thereafter 
be  exempted.  Mr.  Youker,  A.  509  (548,  1593).  Assm.  passed;  Sen.  third 
reading. 

To  give  preference  as  to  retention  in  civil  service  of  war  veterans  and  mem- 
bers of  volimteer  fire  companies.  Senator  O.  L.  Thompson,  S.  871  (1048), 
and  Mr.  McWhinney,  A.  1037  (1216).  Sen.  Civil  Service  Oom.;  Asol 
Judiciary  Com. 

To  guarantee  the  civil  rights  of  all  State,  county  and  municipal  employees; 
to  permit  teachers  and  civil  service  employees  to  organize  and  to  f redy  express 
their  views  without  prejudice  to  position  or  promotion.  Mr.  Feigenbaum, 
A.  1085  (1266).    Judiciary  Com. 

To  abolish  the  tenement  house  department  and  the  bureau  of  fire  preven- 
tion in  the  fire  department  in  New  York  City  and  to  transfer  their  duties 
and  their  employees  to  the  building  bureaus  of  the  several  boroughs.  Senator 
Dunnigan,  S.  991   (1236).    New  York  City  Com. 

To  require  all  State  civil  service  examinations  to  be  open  to  botli  ssonst 
except  when  the  nature  of  the  employment  precludes.  Mr.  Showers,  A.  1046 
(1225).    Judiciary  Com. 
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Similar  bill  by  Mr.  Showers,  A.  1205  ( 1480) .    Judiciary  Ck)m. 

To  establish  a  two  platoon  system  for  the  fire  departments  in  first  class 
cities.    Mr.  Blakely,  A.  252  (257).    Cities  Com. 

Identical  bill  by  Mr.  Braun,  A.  648  (718).    Cities  Com. 

To  require  that  all  city  employees,  who  are  required  to  wear  uniforms,  shall 
be  furnished  with  such  uniforms  without  charge.  Mr.  Lamey,  A.  297  (308). 
Cities  Com. 

COMTICT  LABOR 

To  authorize  the  employment  of  convicts  in  county  jails  on  construction 
and  repair  of  county  roads.  Mr.  Wiltsie,  A.  643  (713).  Penal  Institutions 
Com. 


REGULATION  OF  TRADES  AND  OCCUPATIONS 

To  increase  the  license  fee  for  employment  agencies  from  twenty-five  to  one 
himdred  dollars.  Senator  Newton,  S.  1270  (1733).  Sen.  passed;  Asam. 
General  Laws  Com. 

To  reduce  from  eighteen  to  seventeen  years  the  minimum  age  of  chauffeurs 
or  motor  vehicle  operators.  Senator  Towner,  S.  770  (893),  and  Mr.  Donohoe, 
A.  823  (935,  1431).    Sen.  Internal  Affairs  Com.;  Assm.  passed. 

To  regulate  the  licensing  of  motor  car  "operators."  Senator  Murphy, 
S.  585  (668),  and  Mr.  Welsh,  A.  703  (777).  Sen.  Internal  Affairs  Com.; 
Assm.  Ways  and  Means.  Com. 

To  permit  the  employment  <is  masters,  pilots  and  engineers  on  steam  ves- 
sels of  less  than  one  hundred  tons  hwrden  of  persons  between  eighteen  and 
twenty-one  years  of  age.  Senator  Rohinson,  B.  637  (591,  1274),  a/iid  Mr,  E, 
O.  Davis,  A.  676   (750,  1464).     Approved  April  12,  as  Chapter  190. 

To  regulate  the  licensing  of  operators  of  moving  picture  apparatus.  Sen- 
ator Walker,  S.  361  (388,  712),  and  Mr.  Flynn,  A.  930  (1079,  1597).  Sen. 
Cities  Com.;  Assm  passed. 

To  provide  for  the  renewal,  ioithout  examination,  at  the  end  of  the  war  of 
the  licenses  of  chauffeurs  who  have  been  in  military  service.  Senator  Crom- 
weU,  8,  271   (286).    Approved  April  16,  as  Chapter  238. 

To  define  the  term  "  operator "  and  to  regulate  issuance  of  chauffeurs' 
licenses.    Mr.  Welsh,  A.  746  (833).    Ways  and  Means  Com. 

To  create  a  State  Board  for  the  examination  and  licensing  of  horseshoers 
in  this  State.    Mr.  Fenner,  A.  1256  (1610).    General  Laws  Com. 

INDUSTRIAL  DISPUTES 

To  require  reports  of  strikes  and  lockouts,  existing  or  threatened,  to  be 
made  in  writing  to  the  State  Industrial  Commission  by  city  or  village  authori- 
ties.    Senator  Carson,  S.  728  (851).    Com.  of  the  Whole. 

To  r^ulate  court  injunctions  in  labor  disputes.  Senator  Wagner,  S.  432 
(466,  524,  962),  and  Mr.  Martin,  A.  561  (594,  1028).  Sen.  Codes  Com.; 
Assm.  Codes  Com. 

To  amend  the  procedure  as  to  punishment  for  criminal  contempt  of  court. 
Senator  Wagner,  S.  431  (465,  623),  and  Mr.  Martin,  A.  552  (595).  Sen. 
Judiciary  Com.;  Assm.  Judiciary  Com. 
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To  require  county  residence  of  at  least  three  years  in  the  case  of  persons 
appointed  as  deputy  sheriffs  in  connection  with  labor  disputes.  Mr.  Feigen- 
bauni,  A.  1213  (1489).    Internal  Affairs  Com. 

To  prohibit  the  use  of  the  State  troops  or  the  State  police  in  labor  dis- 
putes.    Mr.  Feigenbaum,  A.  1212   (1488).     Military  Affairs  Com. 

To  require  notice  to  the  defendants  and  hearing  and  decision  of  the  appli- 
cation before  an  injunction  may  be  issued  in  labor  disputes.  Mr.  Orr,  A.  1117 
(1314).    Codes  (>)m.        « 

To  require  city  and  village  authorities  to  notify  State  Industrial  Commis- 
sion at  once  by  telegram  of  threatened  strike  or  lockout.  Mr.  Bewley,  A.  715 
(790,  1025).    Labor  and  Industries  Com. 

To  require  an  employer,  when  advertising  for  laborers  during  the  continu- 
anoe  of  a  labor  dispute  among  his  employees,  to  state  the  existence  of  such 
dispute.    Mr.  Rosenberg,  A.  325  (336).     Codes  0>m. 

To  prohibit  the  use  of  a  body  of  armed  men  unauthorised  by  State  law  for 
the  suppression  of  strikes  and  to  regulate  detectives.  Mr.  Feigenbaum,  A.  233 
(234).    Codes  Com. 

To  provide  that  human  labor  shall  not  be  deemed  to  be  a  commodity  and 
to  except  labor  organizations  from  classification  as  illegal  comb&iations.  Sen- 
ator Wagner,  S.  433  (467,  958),  and  Mr.  Martin,  A.  550  (593,  1027).  Sen. 
Judiciary  Com.;  Assm.  General  Laws  Com. 

To  provide  that  human  labor  shall  not  be  deemed  to  be  a  commodity. 
Senator  Wicks,  S.  797  (946),  and  Mr.  Martin,  A.  934  (1,083.  Sen.  passed; 
Assm.  Judiciary  Com. 

To  except  labor  organizations  from  classification  as  illegal  combinations. 
Senator  Wagner,  S.  434  (468),  and  Mr.  Martin,  A.  553  (596).  Sen.  passed; 
Assm.  Codes  (Hom. 

MISCELLANEOUS 

To  make  eoDclusion  from  pvhUc  employment  on  account  of  racfi,  oreed  or 
color  a  misdemeanor.  Mr,  E,  A,  Johnson,  A.  38  (38,  1557).  Approved  April 
30,  as  Chapter  380. 

Similar  bill  by  Senator  Dowling,  S.  60  (60).    Codes  Com. 

To  prohibit  discrimination  by  employers  against  employees,  except  domestic 
servants  and  teachers,  on  account  of  race,  creed  or  color.  Mr.  Shiplaooff, 
A.  1208  (1484).    Codes  Com. 

To  authorisse  an  employer  to  adopt  a  badge  to  he  worn  by  employees  whUe 
on  the  premises,  and  making  it  a  misdemeanor  to  misuse  such  badge.  Sena4or 
Nicoll,  8.  470  (513,  1164;  A.  1731),  and  Mr.  Talmadge,  A.  569  (616,  1615). 
Approved  April  17,  as  Chapter  265. 

To  require  school  attendance  or  instruction  in  English  and  civics  at  the 
place  of  employment  for  illiterates  between  siateen  and  twenty-one  years  of 
age.  Senator  Robinson  8.  1168  (1540,  1672),  and  Mr.  Meyer,  A.  1199  (1474). 
Approved  May  1,  as  Chapter  416. 

To  provide  institutes  to  train  teachers  in  methods  for  instructing  UUterates 
over  siateen  years  of  age.  8enator  Lockwood,  8.  1062  (1344,  1593),  and 
Mr.  Meyer,  A.  1218  (1519).    Approved  May  1,  as  Chapter  412. 

To  require  fraternal  organizations  to  expend  within  this  State  and  upon 
citizens  of  this  State,  all  sums  collected  within  this  State  for  the  support  of 
eleemosynary  institutions.    Senator  Lawson,  S.  748  (871).    Judiciary  Com. 

Identical  bill  by  Senator  Lawson,  S.  803  (952,  1674).    Judiciary  Com. 


Digitized  by  VjOOQ IC 


Ths  Labob  Laws  of  1918  71 

To  require  employers  to  grant  two  hours*  absence  from  work  without  deduc- 
tion from  wages  to  employees  at  any  election  instead  of  at  a  general  election 
as  at  present.    Mr.  Adler,  A.  41  (41,  430).    Approved  March  A,  as  Chapter  32. 

Similar  bill  by  Senator  Walters,  S.  140  (140,  281,  441).  Becalled  from  the 
Governor. 

To  require  fraternal  organizations  which  levy  assessments  upon  members 
for  support  of  orphanages,  homes  for  aged  or  oUier  eleemosynary  purposes  to 
expend  within  New  York  State  all  siuns  collected  within  this  State.  Mr.  A. 
Taylor,  A.  1083  (1264).    Insurance  Com. 

To  require  employers  to  give,  upon  demand,  to  any  employee  of  one  year's 
standing  who  is  leaving  employment  a  certificate  as  to  the  nature  of  work 
done  by  such  employee  and  whether  performed  in  a  satisfactory  manner. 
Mr.  Link,  A.  401  (420).    Labor  and  Industries  Com. 

Concurrent  resolution  urging  support  of  congressional  bill  to  raise  salaries 
of  United  States  postal  employees.  Mr.  Link.  Sen.  War  Measures  Com.; 
Assm.  adopted. 

Assembly  resolution  urging  support  of  a  congressional  bill  to  appropriate 
$100,000,000  to  reimburse  workers  east  of  the  Mississippi  river  for  loss  of 
wages  caused  by  shut-down  of  industrial  plants  due  to  the  fuel  crisis  of  last 
winter.    Mr.  Whitehom.    Laid  over  under  Rules. 
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HEALTH  HAZARDS  OF  THE  CLOTH  SPONQINQ  INDUSTRY 

The  unhealthful  conditions  surrounding  workmen  engaged  in  the 
process  of  sponging  and  steaming  of  cloth,  having  been  the  subject 
of  numerous  complaints,  a  thorough  investigation  of  the  health  hazards 
in  this  industry  was  made  by  the  Bureau  of  Inspection  of  the  New 
York  State  Industrial  Commission. 

In  accordance  with  this  survey,  ninety  establishments,  using  cloth 
sponging  devices,  in  the  State,  were  visited.  Eighty-eight  orders  were 
issued  to  correct  conditions  inimical  to  the  health  of  employees.  Com- 
pliance with  these  orders  will  be  insisted  on  and  obtained. 

The  report  shows  the  necessity  for  correcting  these  conditions  for  the 
removal  of  steam  and. vapor  and  the  consequent  lowering  of  humidity 
in  the  rooms  in  which  these  machines  are  operated  and  men  employed. 

DESCRIPTION  OF  PROCESS 

Cloth  sponging  comprises  the  process  of  subjecting  cloth,  as  it 
comes  from  the  mill,  to  the  action  of  steam  under  pressure,  or,  to  the 
action  of  cold  water  according  to  the  material  and  weave  of  the  goods, 
in  order  to  shrink  it  evenly  and  prevent  further  shrinkage  when  mado 
up  into  clothing  or  used  for  other  purposes. 

This  process  is  in  use  in  every  city  and  town  of  any  size  where 
cloth  is  made  into  garments,  etc.,  in  the  State  of  New  York,  New 
York  City  alone  having  approximately  sixty-five  establishments  which 
employ  an  average  of  three  hundred  men,  no  women  being  employed 
in  any  branch  of  this  industry.  The  industry  is  divided  into  three 
branches:  (1)  Examining;  (2)  Cold  Water  or  London  Shrinking 
which  is  the  older  branch  of  the  business;  (3)  Steam  Shrinking  or 
Sponging,  which  was  devised  as  a  labor  and  time  saving  device.  Before 
the  bolts  of  cloth  are  put  through  any  of  the  following  described  proc- 
esses, every  yard  is  closely  inspected  by  experts,  known  in  the  trade  as 
cloth  examiners.  These  men  pull  the  cloth  over  a  rack  or  "  perch  " 
as  it  is  familiarly  called,  and  all  defects  as  found  by  them  are  marked 
by  a  tape  put  in  the  selvage  of  the  goods.  These  distinguishing  marks 
are  put  in  the  material  for  the  purpose  of  guiding  the  cutters  so  that 

they  mav  avoid  placing  the  defects  in  the  cut  clothing.     When  the 

[3] 
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examiners  find  that  the  defects  run  higher  than  a  certain  given  per- 
centage, the  piece  is  rejected  and  sent  back  to  the  mill. 

Cold  water  shrinking  is  conducted  by  running  the  bolts  of  cloth 
through  a  tank  of  clean,  cold  water  and  then,  in  some  factories,  as  it 
emerges  from  the  tank,  a  spray  of  cold  water  under  pressure  is  thrown 
against  the  cloth.  It  is  then  run  through  wringers,  to  dispoee  of  llie 
excess  water,  and  is  dried  by  being  hung  for  a  period  of  twelve  to 
forty-eight  hours  over  wooden  racks  attached  to  the  ceiling. 

When  dry,  the  cloth  is  taken  down,  measured  on  a  measuriu^ 
machine,  and  then  rolled  or  wound  on  boards;  some  shops  use  a 
combination  measuring  and  winding  machine.  It  is  then  ready  for 
the  tailoring  trade.  This  process  is  known  as  the  "London,  or  Cold 
Water  Process  of  Shrinking." 

Warm 'water  is  used  in  some  factories,  instead  of  cold  water,  for 
eertain  weaves  of  goods,  while  other  factories  use  drying  maxJiines  to 
accelerate  the  process  of  drying  after  the  cloth  has  been  run  through 
the  dampening  machine.  This  machine  consists  of  a  rectang:iilar 
chamber  approximately  25  feet  long,  10  feet  wide  and  8  feet  high; 
at  the  top  of  this  chamber  there  are  placed  racks  of  wood  over  which 
the  rolls  of  damp  cloth  are  slowly  drawn  by  motor  power,  about 
fifteen  minutes  being  consumed  in  drying  a  seventy-five  yard  bolt 
of  cloth.  In  a  compartment  at  the  side  of  .this  chamber,  coils  of 
steam  pipe  are  installed,  three  fans  being  used  to  distribute  the  heat 
evenly  throughout  the  drying  chamber.  This  is  an  elaboration  of  the 
"  London  Process  "  and  does  not  roughen  or  disturb  the  nap  of  the 
cloth,  thus  obviating  the  necessity  of  refinishing  the  goods. 

Refinishing  is  often  necessary  when  the  nap  on  the  cloth  ia  rough- 
ened or  disturbed;  diiferent  machines  and  processes  are  used  tn 
restore  the  cloth  to  its  proper  condition  for  the  trade.  In  some  places, 
the  cloth  is  run  over  a  smooth  roll  under  an  endless  sleeve,  thereby 
smoothing  and  finishing  it ;  in  other  places,  a  refinishing  press  is  used, 
especially  for  canvas.  After  canvas  is  shrunk  and  dried  it  is  often 
somewhat  wrinkled  and  is  put  through  this  type  of  pressing  machine 
which  automatically  smoothes  and  presses  the  goods  between  flat 
diambers  heated  by  steam.  Another  process  of  refinishing  is  that 
accomplished  by  the  machine  known  as  the  Rowe  Press.  In  this  pro- 
cess the  cloth  is  placed,  in  folds,  between  pieces  of  cardboard  which 
are  then  piled  between  steel  plates  which  have  been  heated  to  a  proper 
degree  of  temperature  in  a  metal  heating  box;  these  piles  are  placed 
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in  the  Kowe  Press  and  pressed  until  the  cloth  is  smooth  and  the  nap 
lies  properly,  a  knuckle  back  link  being  used  to  regulate  the  pressure. 
A  machine  called  the  Can  Drying  Machine  is  also  used  in  some  fac- 
tories; this  is  a  machine  having  several  cylinder  rolls  arranged  in  a 
series,  after  the  manner  of  a  paper-making  machine,  between  which 
the  cloth  is  passed  and  dries  by  steam  heat. 

The  Hebdbn,  or  horizontal,  roll  process  is  that  i)rocess  in  w^hich 
the  cloth,  after  being  examined  for  defects,  is  pa^ssed  over  a  hollow 
metal  cylinder  having  therein  a  great  number  of  small  jx^i-f orations  con- 
nected with  tubes  about  2  inches  long  projecting  into  the  cylinder 
through  which  live  steam  is  forced  under  a  pressure  of  from  sixtv  to- 
ninety  pounds,  depending  on  the  weight,  te>xture  and  quality  of  the 


Photograph  No.  i 
Showing  pitch  ten  degrees  of  sail  cloth  canopy  over  tliree  Hebdon  sponging  machines, 
with  two  suction  fans  located  in  an  advantageous  position  in  wall  of  building, 
which  discharge  excess  steam  into  a  large  stand  pipe  leading  above  roof  of 
building.  Capacity  of  the  36-inch  disc  fan  —  84S4  cubic  feet  per  minute; 
the  24-inch  disc  fan  —  6875  cubic  feet  per  minute.  In  the  picture  steam  is 
1  limed  off  and  fans  are  not  running. 
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goods  to  be  shrunk.  WTiile  being  passed  over  one  roll,  of  the  two 
cylinder  Hebdon  machine,  containing  live  steam,  it  is  wound  on  the 
second,  or  dead,  roll  of  the  machine  for  drying;  it  is  then  carried  on 
this  roll  to  the  measuring  and  winding  machines  where  the  exact 
yardage  of  the  shrunken  goods  is  ascertained  and  the  cloth  woun.l 
on  boards  ready  for  the  tailoring  trade. 

The  steam  jet,  or  vertical  cylinder,  process;  consists  of  winding  th* 
cloth  on  short,  perforated  cylinders,  about  3  feet  6  inches  to  4  fai 
in  length,  prior  to  steaming.  These  rolls,  when  filled  with  cloth,  ar-i 
set  in  an  upright  position  over  steam  jets  placed  in  a  row  on  a  narn»v 
table,  after  which  the  steam  is  forced  under  pressure  into  the  cylin'leri 
and  through  the  cloth.  The  rolls,  weighing  approximately  sixni 
pounds  are  carried,  while  still  hot  and  steaming,  by  the  operators  tj 
the  rcHwinding  machines;  in  doing  this  it  is  necessary  to  wrap  tW 
rolls  in  cloth  to  prevent  the  operator  being  burned,  but  despite  thi 
jii-ecaution,  the  faces  and  shoulders  of  the  operators  are  often  burna 
and  blistered. 

In  some  factories,  a  modification  of  the  Hebdon  machine  is  in  use 
This  machine  consists  of  one  Hebdon  cylinder  and  one  steam  box  ovd 
which  the  cloth  is  passed  and  rolled  on  the  remaining  cylinder.  Thi 
box  is  a  rectangular  metal  chamber,  about  24  inches  wide  and  IS 
inches  deep,  covered  with  cloth ;  the  steam,  being  introduced  by  a  jet 
percolates  through  the  cloth  top,  steaming  and  shrinking  the  Iwlt  o: 
cloth  which  is  being  passed  over  it,  and  performing  the  same  functi(>i 
as  the  perforated  Hebdon  cylinder. 

HAZARDS 

The  health  hazard  in  the  sponging  industry  consists  of  the  dangers 
to  which  the  examiners  and  the  spongers  and  their  helpers  an 
subjected. 

The  hazard  of  the  examiners  can  be  dismissed  briefly.  It  is  th^ 
ordinarv  danger  of  the  inhalation  of  the  so-called  "shod''  or  *'flutf*' 
which  flics  from  the  material  as  it  is  pulled  over  the  ^'perch."  Kespira^ 
tory  diseases  are  the  natural  consequence  of  this  branch  of  the  business; 
Tt  is  evident,  that  to  eliminate  the  health  hazard  of  the  expert  cloth 
examiner,  a  light  mask  or  respirator  should  be  worn  during  the  hourt 
of  work.  It  is  our  opinion,  and  that  opinion  is  coincided  with  bv 
many  of  the  workers  who  were  spoken  to,  that  this  method  would  solv« 
the  difficulty  under  which  they  now  labor  at  this  point. 
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The  health  hazard  of  the  t'ponger  and  hia  helper  is  a  most  difficult 
one  to  approach.     The  combining  of  actual  hard  labor,  entailing  the 


Photograph  No.  2 

Tliis  picture  shows  the  condition  prevailing  when  cloth  is  being  sponged  on  two 
Hebdon  machines  with  no  suction  fans  in  operation.  Note  that  steam  is 
hanked  about  the  Hebdon  rolls,  envelops  the  canopy  h<K>d,  filling  the  large 
room  in  front  and  would  completely  envelop  any  one  working  at  the  machines 
under  these  conditions.  The  sail  cloth  canopy  above  the  rolls  was  envclopcil 
in  live  8t«am  given  off  under  80  lbs.  pressure,  for  20  minutes  and  did  not 
show  a  trace  of  drip. 

eainlng  of  rolls  of  cloth  weighing  from  sixty  to  one  hundrcnl  and 
fifty  pounds  when  rolled  on  the  steam  cylinders,  with  working  in  the 
presence  of  high  temperature  and  humiditj',  must  certainly  be  followed 
\v  a  general  lowering  of  the  body  vitality,  and  the  workers  not  only 
Puffer  from  the  diseases  coincident  with  the  industry,  but  any  inter- 
current diseases  are  intensified  to  a  marked  degree. 

It  has  been  shown  by  actual  experiments  that  laboring  under 
f^onditions  in  which  there  is  a  hot,  humid  air  causes  an  increase  of  the 
Wly  temperature,  an  increased  pulse  rate,  and  a  loss  of  moisture  by 
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the  body  which  is  entirely  out  of  proportion  to  the  work  which  is  being 
performed. 

Prof.  F.  C.  Lee  says  that  when  working  in  a  hot,  humid  atmosphere 
the  blood-vessels  of  the  skin  are  dilated  and  overcharged  with  blood, 
and  the  brain  and  spinal  cord,  among  other  organs,  are  rendered 
correspondingly  anaemic.  This  is  sufficient  of  itself  to  account  largely 
for  the  feeling  of  weariness,  indifference  and  apathy  when  working  in 
an  atmosphere  of  this  kind. 


Photograph  No.  3 

This  picture  shows  the  process  of  steam  sponging  with  two  exhaust  fans,  {om* 
24-inch  disc  and  one  30-inch  disc  fan)  in  operation.  The  steam  is  being  oul- 
lected  under  the  sail  cloth  canopy  about  8  feet  above  the  floor  and  is  beinf! 
drawn  directly  to  the  suction  fans  and  discharged  through  stand  pipes  to 
the  outer  air.*^  Steam  is  banked  about  2  to  3  feet  above  and  away  from  th»' 
heads  of  the  w^orkmen.  (As  this  is  a  time  exposure  requiring  about  20  minute>. 
workmen  are  not  shown.) 


The  changed  bodily  sensations  and  the  general  bodily  discoinfv)rt 
also  tend  toward  the  same  end,   but  if  the  stage  of  elevated   body 
temperature  be  reached,  the  interaal  conditions  are  still  more  radic4\lly 
changed:  a  febrile  state,  especially  when   pronounced  and  long   eon- 
Digitized  by  VjOOQ IC 


Health  Haz^vrds  of  the  Cloth  Sponglvg  Industry  9 

tinned,  affords  unusually  good  chemical  conditions  for  the  oncoming 
of  fatigue.  • 

Well  known  investigators,  such  as  George  M.  Kober,  M.  D.,  of 
Washington,  D.  C,  W.  Oilman  Thompson  of  New  York,  and  C.  E.  A. 
Winslow  of  New  York,  who  have  written  along  the  same  lines,  and 
also  British  experts  agree  on  the  rejwrt  of  the  British  Committee  on 
Ventilation  which  says  **The  conclusion  is  drawn  that  prolonged 
exposure  to  a  hot,  moist  atmosphere  would  appear  to  be  more  injurious 
than  exposure  to  an  even  higher  wet  bulb  temperature  for  a  short 
time,  and  that  the  views  expressed  entirely  support  the  contention  that  • 
humidification  in  any  shape  or  form  causes  bodily  discomfort  and 
injury  to  ^the  health." 

Barkers  analysis,  as  quoted  in  his  volume  on  Heating  and  Ventila- 
tion (page  106),  was  that  the  degree  of  discomfort  experienced  by 
workers  in  a  hot,  moist  atmosphere  is  measured  not  by  the  temperature 
of  the  air,  nor  by  its  relative  saturation,  nor  the  absolute  percentage 
of  aqueous  vapor  present,  but  ^*hy  the  temperature  shown  by  the  wet 
bulb  thermometer.  If  this  exceeds  about  78  degrees  F.  hao'd  work 
becomes  impos^le.^^  He  further  says  that  "A  temperature  of  75 
degrees  P.  wet  btdb  should  not  be  exceeded,  and  a  limit  of  70'  degrees 
F.  is  still  more  desirable." 

A  study  of  the  comparative  table  appended  will  show  the  high  degree 
of  the  wet  bulb  readings  in  sponging  establishments. 

It  is  the  opinion  of  other  investigators,  as  well  as  our  own,  that  to 
a  large  degree  the  acute  respiratory  conditions,  as  found  in  this  and 
other  industries,  are  due  to  the  fact  that  promptly  at  the  hour  of 
cessation  of  labor,  at  both  noon  and  evening  periods,  the  employees  go 
immediately  from  this  high  humid  atmosphere  to  the  cold  of  the 
street,  thus  causing  the  many  conditions  complained  of. 

The  factories  engaged  in  carrying  on  this  work,  or  industrv%  present 

a   great  similarity  in  their  physical  characteristics  and  methods  of 

work: 

FACTORY  NO.  1 

This  factory  occupies  the  entire  second  floor  of  a  ten  story  building 
(semi-fireppoof)  with  approximately  2,600  square  feet  of  floor  space. 

The  examining  department  employs  six  men  and  is  situated  in  the 
eastern  end  of  the  building  and  in  direct  relation  to  the  windows, 
some  of  which  were  open.  Floors,  walls,  ceiling  and  windows  were 
lioavily  covered  with  shod  and  dust. 
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The  s])oiiging  department  is  located  in  the  northwest  corner  of  the 
floor  ajid  occupies  approximately  20  feet  by  20  feet  of  floor  space. 

One  llebdon  machine  without  a  hood  and  one  table  having  three 
steam  jets,  are  in  use.  The  HLebdon  machine,  only,  was  in  operation 
at  the  time  of  visit.  There  is  extending  downward  from  the  ceiling 
a  dwarf  wooden  partition  4  feet  6  inches  deep.  Natural  ventilation 
is  provided  by  two  windows  approximately  6  feet  high  by  3  feet 
wide.  A  24  inch  exhaust  fan  was  in  operation,  but,  despite  this 
fan,  clouds  of  steam  were  heavily  banked  on  the  ceiling  and  escaping 
.  into  the  room  under  the  wooden  partition.  Two  men  were  at  work, 
the  heads  of  both  of  whom  were  immersed  in  the  steam. 

The  floor  space  between  the  Hebdon  machine  and  the  examiners  was 
used  for  storage  of  goods  waiting  to  be  sponged.  One  winding  or  re- 
rolling  machine  was   also   in  use. 

FACTORY  NO.  2 

This  factory  occupies  the  entire  first  floor  of  a  six  story  building 
(non-fireproof)  with  approximately  6,000  square  feet  of  floor  space. 

The  examining,  sponging,  and  winding  departments  are  situated  in 
a  one  story  addition  located  at  the  rear  of  the  building.  This  addition 
is  about  30  feet  deep  and  has  a  skylight  roof  pitched  from  about  13 
feet  in  the  front  to  9  feet  in  the  rear. 

The  ventilation  of  this  factory  consists  of  two  windows  in  the  front 
of  the  building  and  four  long,  narrow  openings  in  the  skylight  in  the 
rear. 

The  sponging  is  carried  on  at  one  end  of  this  addition  in  a  room 
approximately  20  feot  by  30  feet  in  area.  The  examining  and  winding 
is  done  in  the  remaining  area  of  this  addition.  The  main  floor  in 
front  is  occupied  by  ]x>lts  of  cloth  ready  to  be  examined  and  sponged. 

The  ventilation  in  the  examining  room  is  poor  and  a  large  quantity 
of  shod  is  noticeable  on  the  walls  and  floors. 

The  sponging  room  is  equipped  with  one  Hebdon  two-cylinder 
machine  and  one  steam  table  with  se\Tral  jets  for  the  vertical  cylinders. 

The  Ilebdon  machine  was  in  use  at  the  time  of  visit,  and  the  steam 
was  banked  over  the  cylinders  and  in  the  room  while  the  cylinders  were 
in   operation. 

Artificial  ventilation  was  maintained  by  one  30  inch  exhaust  fan, 
but  the  temperature  observ^ed  was  86  degrees  F.  and  the  humidity. 
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as  registr  red  by  the  wet  bulb  thermometer,  waj*  82  degrees  F.,  giving 

«  relative  humidity  of  85  per  cent 

The  rolls  of  cloth  carried  from  the  sponging  machine  to  the  winding 

machines  average  from  seventy-five  to  one  hundred  and  fifty  pounds 

in  weight. 

FACTOST  NO.  3 

This  factory  is  situated  on  the  first  floor  of  a  six  story  building 
(non-fireproof)  and  occupies  the  entire  fl(K)r  space  of  appn)ximately 
7.  GOO  square  feet. 

The  examining  department  is  in  the  front  of  the  building.  The 
sj)onging  and  winding  departments  are  situated  in  the  southwest  cor- 
ner at  the  rear  of  the  building.  Bolts  of  cloth  are  stacked  on  the  floor 
tetween  the  examining  and  sponging  departments.  .  One  sponging 
machine  was  being  used  at  the  time  of  visit  and  the  steam,  arising 
(luring  the  process,  hung  in  clouds  over  the  rolls  and  the  operators. 
Xatural  ventilation  was  furnished  on  the  front,  side  and  rear  by 
windows.  A  36  inch  exhaust  fan  was  situated  in  the  outside  rear  wall 
of  the  building  about  9  feet  alx>ve  the  floor;  this  fan  discharges  the 
steam  directly  into  the  outer  air,  clouds  of  vSte^m  arising  along  the 
side  of  the  building. 

The  percentage  of  humidity  is  high  in  this  establishment,  l)Cing 
about  73^2  per  cent,  with  a  room  temperature  of  approximately  85 
(legrees  F.,  and  a  wet  bulb  reading  of  78  R 

Floors,  walls  and  ceiling  were  not  well  kept,  a  great  deal  of  shod 
and  dust  being  in  evidence. 

FACTORY  NO.  4 

This  factory  occupies  the  second  and  fourth  floors  of  a  four  story 
building   (non-fireproof). 

The  sponging  is  carried  on  in  three  small  rooms  on  the  seccmd 
floor  and  in  the  east  end  of  a  large  room  on  ihe  fourth  floor. 

Steam  boards  are  employed  by  this  ftictory  to  steam  the  goods. 
These  are  hollow  metal  boanls  shaped  something  like  the  pressing 
boards  used  by  tailors,  and  are  pimctured  with  numerous  small  holes, 
in  the  upper  surface,  through  which  the  steam  escapes  when  introduced 
into  the  board  from  the  live  steam  jets. 

One  rectangular  steam-box  was  also  in  operation  at  the  time  of  our 
visit.  This  is  a  metal  box,  having  the  top  covere<l  with  several 
thicknesses  of  canvas,  over  which  the  goods  are  pass(^d  after  live 
steam  has  been  introduced  through  steam  jets. 
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Two  men  were  working  over  steam  boards  in  a  room  15  feet  by  2n 
feet  in  area,  and  a  mass  of  steam  was  arising  from  the  boards  and 
enveloping  the  men  before  passing  out  of  an  open  window  to  the 
outer  air.  No  exhaust  fans  or  other  artificial  means  of  ventilation 
are  employed  in  this  factor}-. 

In  another  room  on  this  floor,  approximately  18  feet  by  22  feet 
in  area,  one  man  was  working  over  the  steam  box  heretofore  described. 
This  room  is  ventilated  naturally  by  three  windows,  one  of  which  was 
open  at  the  time  of  visit 

In  a  room  about  12  feet  by  15  feet  in  area,  two  men  were  working 
over  the  steam  boards,  with  three  windows  for  ventilation. 

In  a  room  on  the  fourth  floor,  approximately  25  feet  by  35  feet  in 
area,  having  ten  windows  for  ventilation,  two  men  were  working  on 
horizontal  steam  boards  before  an  open  window.  The  same  conditions 
of  steam  arising  and  enveloping  the  workers  before  passing  through 
the  oi>en  window  prevailed  as  described  above. 

FACTORY  NO.  5 

This  factory  is  situated  on  the  fifth  floor  of  a  seven  story  building 
(non-fireproof),  occupies  the  entire  floor,  and  is  devoted  almost  entirely 
to  the  cold  water  shrinking  of  canvas.  This  canvas,  after  passing 
through  the  cold  water  bath  and  being  wrung  out,  is  hung  to  dry  on 
racks  near  the  ceiling.  An  unpleasant  odor  is  given  oif  from  the 
drying  canvas,  this  being  due  to  the  gum  used  for  sizing  the  goods. 

Fourteen  men  are  employed  in  this  factory.  A  steam  table  having 
two  vertical  jet  cylinders  is  used  occasionally;  this  is  set  next  to  the 
wall  and  has  a  hood  with  a  pipe  leading  above  the  roof  for  purposes 
of  ventilation,  but  has  no  exhaust  fan  connected  therewith. 

The  room  has  fifty  windows,  that  are  used  for  natural  ventilation, 
most  of  which  were  open  on  the  day  of  our  visit.  The  temperature 
of  this  room  registered  82  degrees  F.,  and  the  wet  bulb  78  degrees  F.. 
giving  84  per  cent  relative  humidity  although  no  steam  was  being  us^hI 
at  the  time. 

FACTORY  NO.  6 

This  fiictory  is  situated  on  the  second  floor  of  an  eight  story  building 
(firepr(x>f  factory)  and  occupies  the  entire  floor  space  of  approximately 
7,350  square  feet. 

The  examining  department  occupies  the  entire  front  of  the  building. 
The  sponging   and   winding   departments   are   situated   in   the    rear. 
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The  sponging  is  done  under  a  canopy,  of  large  hood,  of  sail  cloth 
situated  just  below  the  ceiling  about  10  feet  from  the  floor.  This 
hood  is  pitched  at  an  angle  of  approximately  8  degrees  toward  the 
center  of  the  room  from  the  outside  wall. 

On  the  day  of  visit  one  Hebdon  machine  and  one  combined  Ilebdon 
roll  and  steam  box  were  being  operated.  A  seven-jet  condensing 
table  was  also  being  used.  In  this  particular  machine,  a  rectangular 
steam  box  with  cloth  cover  was  substituted  for  one  of  the  hollow 
cylinders  usually  found  in  the  .Hebdon  machine. 

An  exhaust  fan  was  situated  in  the  outside  wall  of  the  building 
just  below  the  sail  cloth  top  of  the  canopy  or  hood ;  clouds  of  steam 
were  escaping  into  the  room  and  banked  about  the  heads  of  the  work- 
men, the  exhaust  fan  being  of  insufficient  size  and  speed  to  properly 
remove  the  steam  rising  from  the  steaming  machine  toward  the  canopy 
which  should  be  of  greater  pitch  to  properly  guide  steam  toward 
suction  fan. 

Four  men  were  employee!  at  the  two  machines.  After  being 
steamed,  while  being  carried  to  the  winding  machines,  and  while  the 
winding  process  is  being  carried  on,  the  rolls  continue  to  give  off 
steam  in  a  greater  or  less  d^ree.  This  floor  has  twenty-four  windows 
which  are  lised  for  natural  ventilation  in  the  summer. 

FACTORY  NO.  7 

This  IS  a  small  factory  situated  in  the  basement  of  a  tenement  house 
and  is  approximately  15  feet  by  20  feet  in  area. 

One  man  was  employed  sponging  rolls  of  cloth  on  a  horizontal 
sponging  board ;  this  is  the  stationary  board,  described  heretofore,  about 
4  feet  long,  10  inches  wide  and  5  inche>s  deep. 

Steam  was  escaping  around  the  head  of  the  operator.  The  only 
ventilation  in  this  cellar  was  affordeil  by  one  open  window  in  the  rear, 
and  the  open  entrance  door  at  the  foot  of  the  stairs  in  front. 

The  temperature  of  the  room,  at  the  time  of  our  visit,  was  84 
degrees  F.  and  the  humidity,  as  shown  by  the  wet  bulb,  76  degree.s  F., 
giving  a  relative  humidity  of  70  per  cent. 

FACTOST  NO.  8 

This  factory  is  also  situated  in  the  cellar  of  a  tenement  house  and 
occupies  approximately  15  feet  by  30  feet.  Xatural  ventilation  is 
afforded  by  two  windows  situated  one  front  and  one  rear.  One  man 
was  employed  assisting  the  proprietor.   ' 
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A  small  steam  table  having  two  steam  jets  was  in  use  at  the  time  of 
visit. 

No  exhaust  fan  was  in  use  and  the  steam  was  escaping  through 
the   open  windows. 

The  temperature  of  the  room  was  85  degrees  F.  and  the  wet  bulb 
reading  was  74  degrees  F.,  giving  a  relative  humidity  of  63  per  cent. 

FACTORY  NO.  9 

This  factory  is  situated  on  the  first  floor  and  .in  the  cellar  of  a 
twelve  storv'  building  (fireproof),  and  covers  approximately  7,790 
square  feet  in  area. 

The  cloth  sponging  is  carried  on  in  the  southwest  comer  of  the 
first  floor.  Four  Ilebdon  machines  and  one  table  containing  four  steam 
jets  were  in  use  at  the  time  of  visit.  Eight  men  were  at  work  at  these 
machines  steaming  the  bolts  of  cloth.  The  examining  was  performetl 
at   the  front   of  the   building. 

N'atural  ventilation  was  furnished  by  one  window  situated  at  the 
front  of  the  building,  two  windows  at  the  side,  and  six  skylight  open- 
ings at  the  rear.  One  36  inch  exhaust  fan  was  also  in  use.  The 
temperature  in  the  sponging  room  was  80  d^rees  F.,  the  humidity, 
by  the  wet  bulb,  being  71  degrees  F.,  giving  a  relative  hun>idity  of  64 
per   cent 

A  canopy  of  heavy  cloth  pitched  at  an  angle  of  approximately  12 
degrees  guides  the  rising  steam  to  the  exhaust  fan  and  prevents 
condensation  and  drip.  The  wet  bulb  thermometer  readings  and  the 
percentage  of  relative  humidity  were  low  in  this  workroom.  The 
space  between  the  sponging  and  examining  departments  was  used  for 
the  storage  of  bolts  of  cloth. 

In  the  cellar,  cold  water,  or  London,  shrinking  was  being  carried  on. 

Three  men  were  employe^!  at  this  work.  The  cloth  was  being  dried 
in  the  open  cellar,  no  drvang  machines  being  used. 

Two  36  inch  exliaust  fans  were  used  to  exhaust  the  humid  air  from 
this  workroom,  and  a  plenum  system  of  introducing  fresh  air  from 
outside  was  also  in  use. 

The  temperature  of  the  cellar  workroom  was  74  degrees  F.,  and  the 
relative  humidity  registered  60  per  cent. 

FACTORY  NO.  10 

This  factory  is  situated  on  the  first  floor  of  a  twelve  story  building 
(fireproof)  and  has  an  area  of  approximately  4,97*7  square  feet. 
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The  sponging  department  is  located  in  the  northeast  corner  of  the 
floor.  Two  Hebdon  machines,  one  steam  box,  and  one  steam  table  with 
eight  steam  jets  from  vertical  cylinders  were  in  use  on  the  day  of  visit. 

One  Hebdon  machine  was  equipped  with  a  metal  hood  placed  about 
5  feet  above  the  rolls ;  this  hood  was  connected  with  a  pipe  that  ended 
about  1  foot  from  a  36  inch  exhaust  fan  set  in  the  outer  wall  of  the 
building.  The  fact  that  this  hood  and  duet  are  not  connected  directly 
with  the  exhaust  fan  makes  it  entirely  inefficient. 

One  Hebdon  machine,  one  rectangular  steam  box,  and  one  steam 
table  w^ith  eight  steam  jets  are  placed  under  a  large  hood  of  galvanized 
iron  having  a  5  foot  drop  dwarf  partition  of  galvanized  iron  extending 
dowTiward  from  the  ceiling  with  a  fringe  of  canvas  about  1  foot  in 
depth.  The  pipes  and  walls  of  this  sponging  room  were  covered  with 
dirt  and  shod.  Ventilation  was  furnished  by  one  window  on  the  side, 
one  window  under  the  fan,  and  one  skylight  opening.  Artificial 
ventilation  was  maintained  by  one  36  inch  exhaust  fan  set  in  the  out- 
side wall  of  the  workroom.  Four  men  were  at  work  on  the  Hebdon 
machine  and  the  steam  box.  The  steam  hung  in  clouds  over  the 
machines  and  under  the  ceiling  of  the  canopy. 

The  ten  plants  reported  are  typical  of  the  thirty-seven  factories 
out  of  a  total  of  ninety  visited,  in  which  the  wet  and  dry  bulb  ther- 
mometer readings  were  taken. 

An  analysis  of  Table  1,  which  is  hereto  appended  will  show  con- 
clusively that  the  temperature  and  humidity  conditions  as  found  in 
this  investigation  are  practically  similar  in  all  of  the  shops. 

In  but  few  instances  does  the  wet  bulb  reading  show  less  than  .74 
d^rees  F.  In  four  shops  were  found  82  F.  registered;  in  tw^o  shops 
80;  in  two  shops  79;  in  seven  shops  78;  in  two  shops  77;  in  eight 
shops  76 ;  in  five  shops  75 ;  in  one  shop  74 ;  in  five  shops  72 ;  and 
in  one  shop  71. 

A  comparatively  limited  number  of  men  are  employed  at  this  work. 
It  has  been  shown  by  inquiries  that  during  the  entire  period  of  their 
employment,  a  large  percentage  of  the  men,  at  one  time  or  other, 
have  worked  in  almost  all  of  the  factories  engaged  in  this  particular 
industry,  therefore  exposing  themselves  to  all  the  adverse  conditions 
found. 

During  the  investigation,  ninety-five  men  employed  in  the  industry 
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were  examined  physically.    From  a  study  of  these  cases,  the  appended 
Table  2  was  compiled. 

The  table  shows  groups  of  men  who  have  worked  in  the  industry 
in  periods  ranging  from  one  to  thirty-five  years.  In  the  group  from 
31  to  35  years,  but  one  man  was  found  and  examined.  \  close  perusul 
of  the  chart  shows  the  marked  preponderance  of  diseases  of  the  respira- 
tory tract,  the  most  important  of  which  is  pulmonary  tuberculosis. 
With  the  exception  of  one  group,  (31  to  35  years),  this  lesion  was 
found  present  in  all  the  groups ;  eighteen  cases  showing  various  stages 
of  tuberculosis  were  observed,  giving  a  percentage  for  this  condition 
of  19. 

Koy  T.  Nichols,  of  Western  Keserve  University,  in  a  paper  pub- 
lished in  1912,  states: 

"  Is  it  not  time  that  we  not  only  recognize,  as  one  must,  that  tuber- 
culosis is  not  the  inevitable  lot  of  certain  races,  or  the  inherited  lot 
of  certain  families,  but  that  it  is  largely  due  to  the  effect  of  the 
industrial  and  living  conditions,  and  that  we  must  therefore  expend 
large  amounts  not  only  in  combating  the  disease  by  sanitary  instruc- 
tion and  segregation,  but  by  appropriations  for  the  safeguarding  of 
workers  in  certain  industries?    *    *    *  " 

In  a  bulletin  printed  by  the  Ohio  State  Board  of  Health  in  April 
1914,  the  following  sentence  is  of  striking  importance  — 

"  If  foul  air,  abnormal  humidity,  fatigue,  inactivity,  poisons,  etc., 
predispose  to  tuberculosis  between  6  p.  m.  and  6  a.  m.,  must  they  not 
also,  during  the  day,  when  heat  and  dust  are  also  added,  and  respira- 
tion and  other  vital  processes  are  much  accentuated  ?  " 

Other  diseases  of  the  respiratory  tract,  such  as  acute  bronchitis, 
chronic  bronchitis,  asthma  and  pleurisy  were  found.  Skin  diseases 
were  also  noticed,  and  some  cases  of  anaemia. 

In  the  group  16  to  20  years,  the  larg^t  number  of  incidental 
diseases  were  observ^ed,  these  comprising  gastric  ulcer,  lipoma,  cata- 
ract, chronic  endocarditis,  myocarditis,  chronic  alcoholism  and  cir- 
rhosis of  the  liver. 

It  will  also  be  observed  in  the  column  showing  previous  histories 
that  all  of  the  groups,  except  that  of  31  to  35  years,  give  histories 
of  diseases  of  the  respiratory  tract  at  some  time  during  the  period  of 
employment. 

The  presence  of  a  high  morbidity  rate  in  the  diseases  of  the  respirs- 
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tory  tract  led  to  an  analysis  of  the  mortality  of  the  industry.  It  was 
shown  by  the  records  that  seventeen  men  engjiged  in  this  industry 
had  died  during  the  last  three  years.  Through  the  courtesy  of  the 
Department  of  Health  of  the  City  of  New  York,  the  actual  cause  of 
death  in  ele\'en  cases  out  of  the  seventeen  cases  was  ascertained.  In 
five  instances  death  was  due  to  tuberculosis  of  the  lungs  (pulmonarj' 
tuberculosis)  thus  bearing  out  to  an  unusual  degree  the  relation 
between  morbidity  and  mortality  statistics. 


Photograph  No.  4 

Tlie  above  photograph  shows  a  Hel)don  sponging  machines  equipped  with  metal  hood, 
connected  with  exhaust  fan.  Tlie  metal  h(KKl  is  too  small  and  placed  too  low 
to  properly  collect  excess  steam  and  conduct  it  to  the  exhaust  fan.  Note  the 
streaks  made  by  steam  condensing  on  outside  of  hood,  causing  dirty  water  to 
drip  on  cloth  being  sponged  and  on  to  tlie  operators. 

In  many  of  these  establishments  which  were  visitd  during  the 
investigation,  the  proprietors '  stated  that  when  metal  hoods  were 
placed  al)Ove  Hebdon  rolls,  steam  boxes  and  condenser  tables,  the 
drip,  (water  which  condenses  from  the  steam),  from  the  hoods  and 
pipes  spotted  the  cloth  which  was  under  treatment.     It  is  tnie  that 
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hoods  and  pipes  placed  above  these  devices  usually  contain  more  or 
leas  dust  both  of  a  soluble  and  an  insoluble  nature,  this  being  par- 
ticularly true  when  the  apparatus  remains  idle  for  a  few  days;  when 
the  steam  given  off  from  the  rolls  or  steam  boxes  strikes  the  under 
side  of  hoods  and  pipes,  some  of  it  condenses  and  falls  on  the  machines, 
floor,  and,  frequently  on  the  cloth,  causing  spotting.  Metal  hoods 
soon  rust  or  corrode  and  wooden  hoods  contain  salts  and  other 
extractives,  all  of  which  are  easily  carried  down  hy  the  drip  which 
causes  si)otting  of  the  cloth,  and  gives  rise  to  the  objections  stated 
by  the  proprietors  of  these  places. 


Photograph  No.  5 

Sliowing  an  effective  Rail  cloth  hood  over  Hebdon  sponging  machine*.  It  represents 
an  arc  of  a  circle  in  cross  section,  increasing  in  size  and  pitch  up  to  exhaust 
fan  located  in  outside  wall  of  building. 

To  overcome  these  objectionable  features,  hoods  or  canopies  made 
of  sailcloth  stretched  on  wooden,  aluminum,  or  other  non-rustable 
metal  frames,  should  be  placed  at  heights  varying  from  ten  to  twelve 
feet  above  the  machines  and  ])rovided  with  an  exhaust  fan  of  sufficient 
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capacity  at  upper  end  to  completely  remove  all  excess  steam  generated 
in  the  process  of  sjionging;  the  size  of  the  fan  will  vary  according  to 
conditions,  it  being  found  that  a  30  inch  disc  fan  removing  7,300 
cubic  feet  of  air  per  minute  usually  suffices,  under  ordinary  condi- 
tions, for  the  removal  of  steam  from  a  Hebdon  roll  and  a  steam 
box.  When  the  height  of  the  ceiling  will  permit,  the  canopy  should 
have  a  pitch  of  not  less  than  1  foot  in  6  feet  to  proi)erly  guide  the 
steam  to  the  fan.  In  some  instances,  where  metal  hoods  are  now  in 
use,  gutters  at  base  of  hoods  were  found  to  be  necessarv  to  convey  the 
drip  away  from  machines. 


Photograph  No.  6 
Steam   turned    on,   fan    not    running.      Xotice   volume   of   steam    over   and    around 

cylinders. 

It  must  be  remembered  that  atmospheric  conditions,  factorv'  con- 
ditions, construction,  outside  temperature,  relative  humidit}',  air 
currents,  size  of  room,  size,  type  and  velocity  of  fan,  also  size  of 
liood,  all  have  an  important  bearing  on  steam  removal.  Admission 
of  cold  air  from  outside,  during  winter  months  espe(»ially,  lowers  the 
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dew  points  in  the  room  and  renders  the  removal  of  steam  much  more 
difficult,  therefore,  heated  air  injected  into  the  rooms  containing  these 
machines  raises  the  dew  point  and  assists  in  the  removal  of  the  steam. 


Photograph  No.  7 

JSteam  turned  on,  fan  in  operation.  Note  that  steam  rising  from  rolls  is  eonduoted 
directly  over  the  heads  of  workmen  to  exliaust  fan  aird  does  not  escape  into 
room  from  under  the  canopy.  The  24-inch  disc  fan  is  removing  2,Jli$3  cubic 
feet  of  air  per  minute. 

It  has  been  found  by  experience,  that  sail  cloth,  instead  of  wchkI 
is  the  most  suitable  material  for  use  in  the  construction  of  the  canopies, 
as  the  fibres  soon  swell  and  thereby  le.ssen  the  size  of  the  interstices 
of  the  cloth  partly  filling  them  with  water,  thus  rendering  the  material 
practically  vapor-proof;  felt  is  too  exi)en8ive;  burlap  is  too  loosely 
woven  and  wood  does  not  dr^'  out  with  sufficient  rapidity,  while 
wooden  hoods  lined  with  felt  show  less  condensation  than  wood  alone. 
The  point  of  discharge  from  the  fans  must  be  so  located  as  regards 
the  factorv  that  the  vapors  do  not  again  enter  the  workroom.  Various 
Boards  of  Health  in  different  cities  require  steam  to  be  so  removed. 
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During   the   investigation    90   eBtabliahments   in   the   State   were 
visited  and  inspected;  it  was  found   that  orders  were  necessary  in 


Photograph  No.  8 
Showing    large  wooden   canopy   erected   above   Hebdon   rolls,   lined   on   inner   side 
with  sail  clotli  to  prevent  drip.     The  lining  prevents  condensation  of  steam 
and   drip.     Tlie  device  effectively  guides  the  steam  to  the  fan,  where  it   is 
remoTed. 

50  of  these  factories  and  a  total  of  88  orders  were  issued,  compli- 
ance of  which  will  be  insisted  upon  within  the  time  required  by  law. 

As  a  result  of  this  investigation,  the  following  recommendations 
are  made: 

That  a  dressing  room,  properly  heated  to  68  degrees  F.  in  winter, 
containing  sanitary  lockers  be  installed  in  each  factory  for  use  of 
sponging  workers. 

That  suitable  means  shall  be  provided  to  dry  clothing  of  employees 
working  in  sponging  rooms. 

That  fans  should  be  of  such  capacity  as  to  maintain  a  wet  bulb  tem- 
l)erature  in  sponging  rooms  not  to  exceed  75  degrees  F. 
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A  SIMPLE  AND  INEXPENSIVE  RESPIRATOR  FOR  DUST 

PROTECTION 

Working  conditions  in  all  factories  should  be  such  as  to  render  the 
use  of  respirators  unnecessary,  but  conditions  are  sometimes  encoun- 
tered in  which  the  wearing  of  these  devices  for  a  period  of  time  becomes 
a  necessity  as  a  secondary  aid  to  protect  the  health  of  employees  by 
preventing  the  inhalation  of  dust  which  is  generated  under  certain 
working  conditions. 

Industrial  dusts  often  give  rise  to  irritation  of  the  eyes,  ears,  nose, 
throat  and  lungs  with  thickening  of  the  membranes  and  the  production 
of  conjunctivitis,  otitis,  coryza,  pharj'ngitis,  laryngitis,  bronchitis,  and 
pulmonary  tuberculosis,  according  to  the  character  of  the  dust,  the 
length  of  time  the  worker  is  exposed  to  its  action  and  the  amount 
inhaled  and  deposited  in  the  organs  mentioned;  certain  dusts,  such 
as  chemical  agents  may  be  absorbed  through  the  mucous  membranes 
and  produce  acute  or  chronic  poisoning,  ulceration  and  destruction 
of  the  membranes. 

Dusts  may  be  conveniently  divided  according  to  their  physical 
properties  into  six  main  classes: 

1.  Cutting  dusts,  composed  of  minute  crystalline  particles  with 
sharp  cutting  edges,  which  include  sand,  stone,  lime,  steel,  glass,  etc. 

2.  Irritant  dusts  which  include  wood,  ivory,  textile  fabrics,  that  is 
wool,  fluff,  eilk,  cotton,  flax,  shoddy  and  hair. 

3.  Inorganic  poisonous  dusts  derived  from  certain  chemicals,  such 
as  mercury,  copper,  arsenic,  lead,  etc. 

4.  Soluble  saline  dusts  derived  from  soluble  crystalline  substances 
such  as  sulphate  of  iron,  sulphate  of  copper  or  sodium  sulphate. 

5.  Organic  poisonous  dusts,  such  as  tobacco,  hellebore  and  certain 
drugs. 

6.  Obstructive  and  irritating  dusts  such  as  soot,  coal,  flour  and 
starch. 

In  a  few  instances  such  as  sand  blasting  of  metal  castings,  rag 
sorting,  working  with  several  poisonous  substances,  bag  filling  and 
bin  trimming  of  the  cement  industry,  the  constant  use  of  some  form 
of  a  good  respirator  becomes  necessary,  and  this  Bulletin  is  published 
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to  describe  a  cheap  form  of  respirator  which  not  only  filters  out  dust 
while  being  worn  by  employees,  but  which  can  be  kept  clean  at  a 
iimall  cost. 

No  objection  is  made  to  the  use  of  respirators  which  fit  the  nose 
and  mouth  and  protect  the  eyes  of  the  person  obliged  to  wear  them, 
if  they  are  kept  clean  and  worn  under  proper  conditions. 

The  term  "  respirator  "  means  a  device  made  of  various  materials, 
the  frame  or  body  of  which  is  made  of  rubber,  aluminum  or  fabric, 
which  covers  the  nose  and  mouth,  and  contains  a  porous  material 
allowing  the  wearer  to  breathe  air  through  it.  The  object  is  to  absorb 
by  mechanical  means  or  screen  out  suspended  material  in  the  air 
breathed. 

Such  devices  range  in  style  from  a  rubber  cone  containing  a  sponge 
to  a  full  fledged  gas  mask  or  oxygen  helmet. 
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PariH  green  worker  provided  with  patent  respirator  showing  necessity  of 
gauze  on  top  and  bottom  to  prevent  infiltration  of  dust.  Demonstrates 
the  improper  fit  of  the  respirator.  This  muzzle  or  respirator,  having 
been  repeatedly  worn  and  hung  about  workroom,  was  dirty  inside,  thus 
becoming  a  menace  instead  of  a  protection  to  the  person  wearing  it. 
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Many  types  of  these  devices  are  found  on  the  market,  but  some 
of  them  are  almdst  useless  for  the  reason  that  they  interfere  with 
respiration,  chafe  the  skin  of  the  face,  cause  perspiration  to  flow, 
prevent  proper  vision  or  become  dirty  and  unsightly,  because  thev 
are  worn  day  after  day  without  proper  care  or  cleansing.  They  al 
prevent  the  chewing  of  tobacco,  blowing  the  nose  or  spitting,  whiili 
results  in  the  earlv  discard  of  the  nrnzzle,  mask  or  respirator  by  the 
person  obliged  to  wtfar  it. 

Eule  722  of  the  Industrial  Code  of  the  Labor  Law  of  New  York 
State  provides  that  the  employer  shall  provide,  and  renew  when 
necessary,  at  least  two  respirators  of  approved  type  for  each  employee 
who  is  engaged  in  any  work  or  process  which  produces  lead  dusts ;  bu* 
no  provision  is  made  in  the  law  that  their  use  is  obligatory  except  wliert 
lead  dust  is  created. 

Respirators  give  but  little  protection  against  gases,  vapors  or  funle^. 
contrary  to  popular  supposition  unless  the  filtering  medium  is  soaketi 
or  impregnated  with  some  substance  which  chemically  combines  with 
the  gas  or  vapor  filtering  through  the  sponge  or  fabric  of  the  respirator: 
such  a  respirator  could  be  worn  but  a  brief  period  or  until  such  tiin^^ 
as  the  chemical  reagent  had  fully  combined  with  the  infiltrating  gi^N 
Volatile  liquids,  however,  placed  on  sponges  to  absorb  certain  gA^e^ 
are  more  detrimental  than  the  material  in  the  air  being  breathed. 

When  gases  or  vapors  of  a  poisonous  nature  are  met  with  in  tlu' 
process  of  manufacturing,  gas  masks  or  helmets,  covering  the  entire 
head,  are  necessary.  Into  these  oxygen  or  air  from  a  cylinder  carried 
by  the  operator,  or  from  som-e  distant  point  through  a  hose,  can  flow 
under  a  slight  pressure  into  the  helmet  in  such  manner  that  no  extenial 
air  containing  objectionable  gases  can  enter  and  be  breathed  by  the 
person  wearing  the  device.  Another  method  is  to  absorb  the  gas  V 
some  chemical  substance,  placed  in  a  canister  or  tube  connected  with 
the  mask,  which  will  combine  with  the  specific  gas,  allowing  the  air 
freed  of  such  gas  to  pass  on  and  be  breathed.  For  instance,  by  the 
use  of  caustic  soda  in  the  canister,  chlorine,  carbon  dioxide  and 
hydrogen  sulphide  can  be  absorbed.  Nickel  salts  will  absorb  cyanogen 
gas,  hexamethylenetetramine  absorbs  phosgene  gas  and  a  zinc  or  an 
iron  salt  absorbs  ammonia  gas.  Charcoal  is  also  used  in  such  maj^k^ 
OH  account  of  its  power  of  absorption  of  various  gases. 
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Improvised  respirators  are  often  preferred  by  workmen  obliged  to 
handle  dusty  and  poisonous  materials.  These  are  far  more  sanitary 
and  can  be  made  up  at  a  minimum  of  cost. 

A  series  of  tests  were  made  by  the  Bureau  of  Inspection  of  the 
Xew  York  State  Industrial  Commission  of  various  types  of  respirators 
as  to  their  value  to  filter  out  dust.  As  the  result  of  these  tests  it  was 
determined  that  with  the  use  of  one-half  ounce  of  clean,  absorbent 
cotton  pinned  or  otherwise  fastened  to  a  piece  five  inches  wide  of 
cheese  cloth,  or  of  coarsely  woven  muslin,  and  of  sufficient  length, 
about  thirty-three  inches,  to  tie  about  the  head,  or  of  a  length,  if 
preferred,  to  thoroughly  cover  nose  and  mouth,  seven  or  eight  inches, 
10  which  is  attached  a  tape  which  can  be  fastened  at  back  of  head,  all 
dust  would  be  filtered  out  for  a  period  of  four  hours  or  more.  The 
absorbent  cotton  of  the  respirator  should  be  covered  with  a  small  piece 
of  muslin  or  cheesecloth  to  prevent  the  small  particles  of  fibre  touching 
the  lips  or  tongue  of  the  operator  wearing  it ;  the  total  weight  should 
be  about  two-thirds  of  an  ounce. 
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Workman  provided  with  chee.scloth  or  muslin  respirator  as  described. 
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The  tests  conducted  by  the  Division  of  Inspection  as  to  the  efficiency 
in  filtering  out  and  excluding  dust  by  the  use  of  absorbent  cotton  or 
clean  cotton  waste,  covered  periods  of  four  hours  each.  Dust  laden 
air  containing  a  basic  lead  salt  was  drawn  through  the  filtrating 
media  of  a  respirator  constructed  as  described,  at  a  rate  equal  to  the 
amount  of  air  breathed  by  an  average  individual  (about  15.6  cubic 
feet  per  hour).  Careful  analytical  tests  revealed  no  lead  drawn 
through  the  gauzy  material  forming  the  filtrating  material  of  the 
respirator. 

Respirators  thus  constructed  filter  out  the  dust  in  the  air  being 
breathed,  are  cheap,  light  in  weight,  do  not  ol  struct  vision,  can  be 
changed  daily  at  little  cost  and  be  washed  when  necessary.  There 
is  less  incentive  for  a  workman  to  appropriate  the  respirator  of 
another.  They  neither  break,  rust  or  wear  out.  They  cause  no 
excessive  perspiration  and  absorb  what  is  produced ;  cause  no  irritation 
of  the  cheeks,  nose  and  chin  and  can  be  more  readily  arranged  to  fit 
the  face  than  the  patented  types.  It  is  recommended  on  account  of 
the  properties  possessed  by  this  form  of  respirator  and  superiority 
described  that  this  type  be  accepted  in  compliance  with  Rule  722 
of  the  Industrial  Code  of  the  Lalx)r  Law  of  New  York  State. 
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IHTBOOXTCTION 

VALUE  OF  SHOP  SAFKTY  ORGANIZATION 

The  indispensable  function  of  accident  prevention  and  main- 
tenance of  cleanliness  and  orderliness  is  carried  on  haphazardly 
in  most  manufacturing  plants.  Instead  of  centralizing  the  work 
in  the  care  of  one  person,  it  is  generally  divided  up  and  parts 
are  added  to  the  other  duties  of  several  of  the  managerial  staff. 
As  the  management  and  its  subordinates  are  mostly  preoccupied 
with  the  more  pressing  responsibilities  of  production  and  market- 
ing, shop  safety,  sanitation  and  health  usually  receive  but  inci- 
dental and  unsystematic  attention.  Even  where  the  manage- 
ment assigns  a  person  to  supervise  this  work,  its  failure  to 
realize  the  significance  of  this  phase  of  shop  management  often 
leads  it  to  choose"  one  who  can  be  spared  rather  than  one 
best  qualified  for  this  highly  important  task.  Yet  thepe  matters 
vitally  affect  the  compensation  insurance  premium  as  well  as 
plant  output.  Practical  business  men,  who  have  resorted  to 
this  form  of  shop  activity,  testify  enthusiastically  that  a  safe  and 
sanitary  shop  not  only  means  fewer  accidents  but  a  more  efficient 
working  force.  Since  it  is  good  business  to  prevent  accidents 
and  maintain  orderliness  and  cleanliness  in  the  factory,  super- 
vision of  the  work  is  assigned  to  a  competent  person,  who  can 
give  to  it  whatever  time  is  required  in  accordance  with  the  size 
of  the  working  force  and  the  hazard  of  the  industry. 

-STothwithstanding  that  a  large  percentage  of  the  accidents  can  be 
prevented  only  by  the  good  will  and  cooperation  of  the  employees, 
the  average  employer  has  done  little  to  enlist  their  aid.  He  relies 
upon  safeguards  alone,  whereas  a  cursory  study  of  his  accident 
records  would  indicate  that  a  large  proportion  of  accidents  cannot 
be  prevented  by  them.  Those  employers  who  are  aware  of  this 
fact  arrive  at  the  hasty  conclusion  that  the  worker  is  "  careless." 
This  opinion,  if  voiced  publicly,  instead  of  imbuing  the  workers 
with  cautiousness  and  a  desire  to  cooperate  with  the  management, 
actually  stirs  up  "  bad  blood."    Very  few  employees  are  deliber- 
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ately  careless.  The  ordinary  employee  generally  subjects  himself 
and  fellow  workers  to  danger  because  it  has  not  occurred  to  him 
that  he  is  going  about  his  work  in  an  unsafe  manner.  The  same 
can  be  said  with  reference  to  maintaining  cleanliness  and  order- 
liness in  the  shop.  The  remedy  is  to  educate  and  interest  the 
worker  in  "  safe  and  sanitary  practices."  But  signs  and  posters 
alone  are  inadequate.  Success  in  such  matters  can  best  be 
attained  with  the  cooperation  of  the  employees.  Hearty  coopera- 
tion has  been  secured  in  those  plants  where  the  workers  have  been 
made  responsible  for  their  share  of  plant  accident  prevention  and 
maintenance  of  cleanliness  and  orderliness.  To  interest  the 
workers,  they  must  be  given  definite  responsibilities  and  duties. 
Human  beings  learn  by  doing  and  sharing  in  responsibilities. 
Wherever  this  principle  has  been  adopted  and  properly  applied 
the  workers  have  responded  most  enthusiastically. 

Manufacturers  who  have  a  cohesive  shop  safety,  sanitation  and 
health  organization,  guided  by  a  competent  person,  point  to  the 
following  as  some  of  the  more  obvious  benefits  of  such  an 
organization: 

It  relieves  the  management  and  its  subordinates  from  attending; 
to  the  numerous  details  connected  with  maintaining  orderliness, 
cleanliness  and  safety  in  the  shop. 

It  provides  a  medium  through  which  these  matters,  so  vital 
to  the  successful  and  economical  operation  of  the  plant,  will 
receive  the  consideration  they  merit  without  encroaching  upon 
the  time  required  for  other  business  problems. 

It  enlists  the  cooperation  of  all  employees  from  the  superin- 
tendent to  the  rank  and  file  worker  by  introducing  collective 
responsibility. 

It  furnishes  a  means  of  interesting  the  rank  and  file  whose 
cooperation  is  absolutely  necessary  in  the  successful  conduct  of 
a  shop  safety,  sanitation  and  health  organization. 

It  systematizes  the  work  so  that  maximum  results  ensue  from 
the  time  devoted  to  this  phase  of  shop  activity.  Nothing  is  more 
wasteful  and  ineffective  than  haphazard  methods. 

It  provides  a  check  on  the  efficiency  of  safety  work. 

It  makes  possible  the  accumulation  and  exchange  of  knowledge 
and  experience  in  shop  safety,  sanitation  and  health  work. 
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It  makes  possible  the  creation  and  perpetuation  of  an  enthu- 
siasm and  "  safety  first "  spirit  without  which  the  best  intentions 
are  but  vain  dreams. 

WHY  XmS  PLAN  WAS  PREPARED 

A  field  investigation  has  revealed  that  employers  generally  are 
not  aware  of  the  value  of  a  shop  safety,  sanitation  and  health 
organization.  Many  plants  having  such  an  organization  lack  the 
requisite  information  in  order  to  make"  it  succeed.  The  bare 
skeleton  outlines  with  which  they  are  provided  do  not  convey  a 
comprehensive  idea  of  the  necessary  form  and  functions  of  a 
thoroughgoing  shop  safety,  sanitation  and  health  organization. 
The  plan  presented  herewith  aims  to  aid  manufacturers  in  form- 
ing a  shop  safety  organization  and  in  understanding  its  functions. 

HOW  THE  PLAH  WAS  PREPARED 
While,  as  already  noted,  this  plan  is  an  outgrowth  of  a  field 
investigation,  the  information  thus  gathered  was  supplemented  by 
literature  bearing  on  these  subjects.  The  plan  is  therefore  a  com- 
posite of  the  experience  of  a  wide  range  of  plants  in  numerous 
industries.  The  plan  was  originally  issued  in  tentative  form  and 
submitted  for  criticism  to  leading  safety  authorities  and  practical 
manufacturers.  The  large  number  of  painstaking  suggestions  is 
conclusive  evidence  that  safety  leaders  not  only  preach  but  actually 
practice  cooperation.  The  spirit  and  substance  of  the  plan  were, 
however,  practically  unanimously  endorsed.  Three  classes  of 
suggestions  and  criticisms  on  specific  items  in  the  plan  were 
received.  Those  that  were  of  a  general  nature  and  therefore 
coincided  with  the  purpose  of  the  plan,  which,  as  stated  in  the 
introduction,  was  designed  to  serve  '"  as  a  guide  rather  than  as  an 
inflexible  program,"  were  incorporated  on  their  merit.  Sugges- 
tions and  criticisms  that  were  suitable  only  for  a  particular  plant, 
or  industry,  were  generally  omitted.  A  third  class  of  recom- 
mendations comprised  a  number  of  comments  on  the  most  success- 
ful manner  of  launching  a  safety  organization;  on  how  to  guide 
it  successfully ;  on  how  to  manipulate  the  various  human  elements 
composing  the  organization ;  on  the  attitude  of  the  management 
toward  specific  phases  of  a  safety  plan,  and  so  on.  These  psycho- 
logical problems  pertain  to  the  human  or  policy  aspect  of  accident 
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prevention  work.  The  plan  presented  herewith  aims  to  aid  manu- 
facturers in  forming  a  shop  safety  organization  and  in  under- 
standing its  functions.  It  confines  itself  chiefly  to  the  machinery 
of  plant  accident  prevention  work  rather  than  its  psychological 
side.  The  psychological  phase  is  treated  to  some  extent  in  the 
Department's  Special  Bulletin  No.  77,  on  Accident  Prevention. 
In  addition  to  circulation  for  general  criticism,  the  plan  wai? 
submitted  to  the  Industrial  Council  which  by  resolution  approved 
the  idea  "  of  formulating  a  standard  plan  of  organization  of  shop 
safety  committees  for  submission  to  the  industries  of  the  state  for 
adoption  and  adaptation  to  conditions  in  their  various  plants,  and 
approves  the  tentative  plan  submitted  to  the  Council  with  such 
modifications  as  may  hereafter  be  found  to  be  necessary." 

PLAN  IS  DESIGNED  ONLY  FOR  A  GUIDE 

The  plan  has  been  drafted  in  detail  even  at  the  risk  of  arousing 
fear  that  it  is  unwieldy  and  perhaps  disproportionately  expensive. 
In  reality,  only  such  provisions  as  plants  have  by  experience  found 
practicable  are  contained  in  this  plan.  It  is,  however,  intended 
as  a  guide  rather  than  as  an  inflexible  program.  Local  conditions, 
size  of  the  plant  and  so  on  will  make  it  necessary  to  modify  the 
plan  and  alter  its  provisions.  In  general,  the  plan  as  it  stands 
should  meet  the  needs  of  plants  employing  150  workers  or  more. 
Plants  of  1,000  workers  or  more  have  secured  best  results  by  having 
a  workers'  committee  for  each  department  or  division.  In  plants 
employing  less  than  150  workers  the  organization  would  doubtless 
need  to  be  simplified. 

Experience  in  the  field,  as  well  as  many  of  the  comments  on 
the  plan,  indicate  that  each  individual  plant  may  have  to  decide 
for  itself,  on  the  basis  of  its  particular  production  problem,  at  what 
intervals  the  various  divisions  should  meet,  how  often  the  different 
committees  should  make  inspections,  whether  the  supervisor  and 
workers'  committee  should  make  inspections  and  the  foremen's 
committee  should  be  relieved  of  this  duty,  and  so  on.  The  fact 
that  it  is  not  possible  to  exactly  decide  these  matters  in  advance 
should  not  deter  manufacturers  from  installing  a  shop  safety  organ- 
ization. Since  practical  knowledge  is  primarily  acquired  by  the 
trial  and  error  method,  manufacturers  may  feel  confident  that 
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experience  will  guide  them  in  detecting  and  discarding  such 
features  as  do  not  bring  maximum  results  in  their  individual  plant. 
In  all  probability  only  slight  modifications  will  be  sufficient.  It  is 
hoped  manufacturers  will  not  too  hastily  brand  this  method  as  theo- 
retical experimentation.  If  they  will  but  reflect  upon  their  meth- 
ods when  the  most  up-to-date  machine  or  improvement  in  process  is 
introduced  they  will  recall  that  they  practically  follow  this  pro- 
cedure in  every  line  of  manufacturing  activity.  In  other  words, 
no  matter  how  perfect  a  machine  or  process  its  proper  adaptation 
to  a  particular  plant  must  be  studied  at  least  in  the  first  stages 
of  its  use  in  that  plant.  The  criterion  for  introducing  the  new 
machine  or  process  is  that  it  has  brought  results  elsewhere.  This, 
in  all  fairness,  should  be  the  only  test  that  a  safety  organization 
should  be  put  to.  As  practical  manufacturers  testify  from  their 
personal  experience,  and  statistical  evidence  corroborates  them, 
that  shop  safety  organizations  have  aided  in  reducing  accidents 
and  in  improving  the  efficiency  of  the  working  force,  the  fear 
that  slight  modifications  might  be  necessary  when  actually  tried 
in  a  particular  plant  should  not  weigh  against  it. 

THE  FUNDAMENTAL  SPIRIT  OF  THE  PLAN 

Workers  are  easily  skeptical  about  improvements  for  their 
welfare  that  come  solely  from  the  top.  Their  suspicions  can  be 
effectively  disarmed  by  freely  giving  them  a  direct  voice  in  the 
conduct  of  affairs  that  affect  their  welfare.  This  new  spirit, 
based  upon  the  simple  psychological  principle  that  human  beings 
are  more  responsive  and  more  easily  directed  when  an  appeal  is 
made  to  their  self-respect,  is  rapidly  penetrating  industry.  Some 
employers  have  tried  to  neutralize  the  old  and  new  methods  by 
consulting  with  representatives  of  their  employees,  but  choosinc: 
those  representatives  for  them.  Undoubtedly  this  is  an  improve- 
ment, but  it  lays  the  employer  open  to  the  charge  of  insincerity. 
Experience  proves,  that  a  lasting  cooperation  and  mutual  good 
will  between  employer  and  employees  can  best  be  attained  through 
granting  a  full  measure  of  actual  participation,  by  allowing  the 
workers  to  choose  their  representatives  and  by  giving  those  repre- 
sentatives an  equal  voice  with  the  management  in  matters  affect- 
ing their  welfara     This  practice  is  calculated  to  enlarge  their 
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sense  of  responsibility.     Upon  this  principle  hinges  the  success 
of  enlisting  the  unstinted  cooperation  of  the  workers. 

While  this  plan  presents  alternative  methods  wherever  the 
question  of  joint,  mutual  participation  arises,  it  is  urged  that  " 
best  results  can  be  obtained  by  freely  consulting  and  giving  the 
workers  a  voice  in  matters  affecting  their  welfare.  Employers 
fre(iuently  complain  that  their  employees  do  not  manifest  the 
proper  appreciation,  nor  do  they  cooperate  wholeheartedly  in 
making  a  success  of  costly  improvements  installed  for  their 
benefit.  This  complaint  seldom  comes  from  those  who  have 
consulted  their  employees  and  who  have  invited  them  to  partici- 
pate in  the  management  of  the  welfare  work. 

ADVANTAGE  OF  A  PRINTED  EDITION 

Manufacturers  having,  or  desiring  to  establish  a  shop  safety 
organization  are  urged  to  adapt  this  plan  to  their  needs  and  to 
publish  it  in  pocket  size  booklet  form  as  the  plan  of  the  firm. 
The  advantages  to  be  gained  are  numerous.  In  plants  where 
printed  copies  are  made  available  the  serious-minded  workers 
use  their  spare  moments  during  working  hours,  and  some  of 
their  leisure  time  at  home  to  study  and  familiarize  themselves 
with  the  plan.  But  what  is  perhaps  the  most  important  con- 
sideration is,  that  a  printed  plan  available  to  all  will  create 
greater  interest  and  forestall  misunderstandings  or  malicious 
attempts  to  block  the  organization.  Persons  hostile  toward  this 
activity  or  ignorant  of  its  true  purpose  can  foment  dissatisfaction 
by  assigning  false  attributes  to  the  plan.  If  there  is  no  readily 
accessible  means  of  ascertaining  the  true  features,  those  who 
are  credulous  are  apt  to  be  misled,  while  the  honest  upholder  is 
helpless  in  defending  it.  With  a  printed  copy  in  the  hands  of 
everyone,  dishonest  or  ignorant  criticism  can  easily  be  disarmed 
by  reference  to  the  booklet. 

ANNOUNCEMENT  OF  THE  PLAN 

The  imperativeness  of  giving  proper  publicity  to  the  new  organ- 
ization cannot  be  over  emphasized.  Unless  the  rank  and  file 
workers  know  tliJit  such  an  organization  is  in  existence,  are  fairly 
conversant  with  its  purpose,  and  feel  that  it  has  the  inanagem^it's 
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unqualified  approval,  it  will  1)6  difficult  to  Hceure  their  coiiperation. 
Indeed  there  is  danger  that  the  whole  undertaking  may  turn  out 
to  be  a  farce.  The  most  effective  method  of  publicity  is  to  call 
a  mass  meeting  of  the  workers,  wherever  possible,  at  which  the 
purpose  of  the  organization  and  its  functions  should  be  explained 
by  some  one  high  in  authority.  Should  this  not  be  practicable, 
a  printed  announcement  is  a  fair  substitute.  (Manufacturers 
will  find  it  worth  while  to  use  both  methods.) 

The  following  statement,  signed  by  the  firm,  is  suggested  as  a 
sample  for  a  poster  or  dodger  to  be  distributed  or  inserted  in  the 
pay  envelope  when  the  organization  is  launched.  The  membership 
of  the  workers'  committee  and  the  occupation  or  department  that 
each  member  represents  might  be  incorporated  in  the  statement : 

AXKOUNCING  THE   FORMATION   OF   A  SAFETY,   SANITATION   AND 
HEALTH  ORGANIZATION  OF  THE 

(Insert  firm  name.) 

The  (insert  firm  name)  has  always  been  solicitous  for  the  comfort  and 
safety  of  its  onployees.  In  pursuance  of  this  policy  it  has  done  everything 
practicable  to  safeguard  the  life,  limb  and  health  of  the  workers.  The  New 
York  State  Industrial  Commission  has  brought  to  our  attention  a  method 
of  systematizing  plant  safety,  sanitation  and  health  work  so  that  it  will  be 
placed  on  as  business-like  a  basis  as  any  other  phase  of  plant  management. 
The  plan  which  they  recommend  is  being  used  by  many  progressive  manu- 
facturing firms  in  the  State,  and  is  bringing  excellent  results.  Its  chief  merit 
is  that  it  enlists  the  mutual  cooperation  of  every  one  in  the  plant,  from  the 
superintendent  to  the  rank  and  file  worker.  We  particularly  appeal  to  the 
rank  and  file  workers  in  our  plaait  to  assist  us  in  this  worthy  endeavor.  You 
spend  the  best  part  of  each  day  in  the  plant,  and  some  unsafe  and  unsanitary 
conditions  and  practices  come  to  your  attention  that  we  may  overlook.  We 
want  to  remedy  these  shortcomings  and  invite  suggestions  from  every  one. 

The  organization  will  consist  of  three  committees  —  one  representing  the 
management,  one  the  foremen  and  one  the  workers  in  the  plant.  (Indicate 
here  how  the  workers'  committee  will  be  chosen,  and,  if  possible,  the  members 
of  the  first  committee,  also  give  the  name  of  the  Safety  Supervisor. ) 

The  workers*  committee  has  been  chosen  to  work  for  Y'OU.  The  duty  of 
this  committee  is  to  study  ways  of  protecting  YOU,  of  promoting  YOUR 
comfort  and  safeguarding  YOUR  health  while  you  are  in  this  building.  In 
some  cases  changes  suggested  by  this  committee  have  to  do  with  machines  or 
equipment.  In  other  cases  the  committee  finds  that  certain  practices  among 
the  people  in  the  various  departments  are  not  for  the  best  interests  of  all. 
If  through  thoughtlessness  or  ignorance  any  one  in  the  building  is  doing 
something  that  endangers  YOUR  health  or  safety  or  comfort,  it  is  the  duty 
of  the  committee  to  see  that  this  practice  is  stopped.  If  the  committee  fails 
to  do  this,  they  fail  to  protect  YOUR  INTERESTS. 
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In  other  words,  the  committee  points  out  certain  unsafe  and  unsanitary 
practices  and  conditions  tliat  endanger  YOU,  and  recommends  certain  iin- 
provemenlB  that  should  be  made  in  YOUR  interest.  Don't  you  think  that  the 
COMMITTEE  in  their  work  for  you  should  have  your  help  and  cooperation? 

PROMOTION  OF  SAFBTY  SBHTIMENT 

If  the  Shop  Safety,  Sanitation  and  Health  Organization  plan  is 
issued  in  pamphlet  f  onn,  space  on  the  cover  or  elsewhere  might  be 
used  for  brief  matter  to  promote  the  safety  sentiment  The  fol- 
lowing is  an  example  of  such  matter  found  in  safety  literature: 

THE  "  SAFETY  FIRST  "  IDEAL 

''And  the  tnd  is  that  the  workman  shall  live  to  enjoy  the  fruits  of  his 
labor;  that  his  mother  shall  have  the  comfort  of  his  arm  in  her  age;  that 
his  wife  shall  not  be  untimely  a  widow ;  that  his  children  shall  have  a  father ; 
and  that  cripples  and  hopeless  wrecks  who  were  once  strong  men,  shall  no 
longer  be  a  by-product  of  industry." —  P.  B.  Juhivxe. 

SAFETY  LITERATURE 

The  movement  for  prevention  of  accidents  and  conservation  of 
health  of  wage  workers,  like  all  human  movements,  depends  for 
its  success  on  the  proper  mental  attitude  of  those  affected  by  it. 
This  fact  assumes  greater  significance  in  this  phase  of  industrial 
betterment,  since  the  best  results  are  attained  only  when  mechan- 
ical safeguards  and  devices  are  supplemented  by  the  good  will  and 
hearty  cooperation  of  the  personnel  connected  with  the  plant. 
The  proper  psychology  cannot  be  maintained  without  constant  con- 
tact with  the  movement.  The  Safety  Supervisor  can  hardly  be 
expected  to  imbue  others  with  the  *'  safety  first "  idea  unless  he 
has  a  continuous  source  of  inspiration  which  will  stimulate  his 
intellect  and  emotions.  Current  literature  treating  all  phases  of 
this  movement  is  indispensable. 

Without  undertaking  to  specify  all  that  might  be  desirable  the 
following  non-commercial  sources  are  suggested  as  affording  a 
minimum  of  literature  such  as  any  safety  organization  should 
have: 

GoYemment   Publications 

New  York  Stcde.  The  Bureau  of  Statistics  and  Information  of 
the  State  Industrial  Commission  will  upon  request  send  regularly 
the  Commission's  publications  which  might  be  of  service,  particu- 
larly the  Proceedings  of  the  Annual  State  Industrial  Safety  Con- 
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gress,  the  Monthly  Bulletin,  and  Special  Bulletins  which  from 
time  to  time  contain  material  relating  to  industrial  safety  and 
hygiene. 

Federal  Oovemment.  The  Bureau  of  Labor  Statistics  will  upon 
request  send  regularly  its  Monthly  Labor  Review,  as  well  as  other 
publications.  For  current  literature  dealing  with  safety,  sanita- 
tion, health  and  general  employee  relations  problems,  consult 
"  Publications  Belating  to  Labor  "  in  each  issue  of  the  Review. 

The  Public  Health  Service  of  the  Surgeon-Generars  Office, 
Washington,  D.  C,  issues  reprints  from  its  weekly  Public  Health 
Reports  and  supplements  thereto,  relating  to.  the  health  of  indus- 
trial workers.    These  will  be  sent  upon  request. 

The  newly  established  Division  of  Safety  Engineering  and  the 
Division  of  Industrial  Hygiene  and  Medicine  of  the  Working 
(Editions  Service  in  theU.  S.  Department  of  Labor,  Washington, 
D.  C,  should  be  requested  to  supply  all  material  which  they  plan 
to  publish. 

Other  Literature 

In  addition  to  the  government  publications  above  referred  to, 
attention  is  called  to  the  publications  of  the  American  ^luseum 
of  Safety  and  the  National  Safety  Council  referred  to  below. 

Aside  from  the  above  there  is  a  considerable  body  of  literature 
relating  to  industrial  safety  and  hygiene,  in  various  forms  (books, 
periodicals  and  pamphlets),  prepared  by  various  agencies  (indi- 
viduals, insurance  companies,  and  industrial  concerns).  The 
Industrial  Commission,  through  its  Bureau  of  Statistics  and 
Information,  will  gladly  furnish  upon  request  information  con- 
coming  such  literature  with  relation  to  either  general  or  particular 
topics  in  which  any  safety  organization  may  be  interested. 

CONSULTATION  SAFETY  SERVICE 
Besides  aid  from  the  literature  of  the  subject,  it  is  more  and 
more  coming  to  be  realized  that  the  varying  needs  of  individual 
concerns  due  to  their  varying  conditions  and  circumstances  can 
often  be  most  helpfully  met  by  consultation  with  persons  having 
special  experience  or  technical  knowledge  in  this  field.  Such  con- 
sultation service  is  available  from  several  agencies,  l)oth  private 
and  public.  So  far  as  its  resources  will  permit,  the  State  Indus- 
trial Commission  will  gladly  render  to  any  firm  or  shop  safety 

Digitized  by  VjOOQ IC 


14  Xew  York  State  Inddstkial  Commission 

organization  all  possible  aid  along  this  line.  The  Federal  Govern- 
ment is  planning  for  such  service  through  the  Working  Conditions 
Service  in  Department  of  Labor  above  referred  to.  Prominent  in 
this  kind  of  work,  as  well  as  for  other  work  indicated,  are  the  two 
following  non-commercial  cooperative  associations : 

American  Museum  of  Safety  (14  West  Twenty-fourth  street, 
New  York  City).  Renders  service  to  engineers,  inspectors  and 
industrial  firms.  It  has  maintained  for  a  number  of  years  a 
permanent  exhibit  of  approved  safety  and  sanitary  appliances. 
The  Museum's  resources  include  an  inquiry  and  research  service, 
a  highly  specialized  library,  inspection  and  consultation  service 
to  meet  the  engineering  and  other  problems  arising  in  safety  and 
sanitation  work,  lectures,  and  traveling  exhibits  illustrating  vari- 
ous phases  of  accident  prevention  and  health  conservation,  as  well 
as  a  monthly  billletin,  Safety,  a  technical  noncommercial  publica- 
tion, free  to  members.  To  nonmembers  the  subscription  price  of 
the  bulletin  is  $1  per  year. 

The  National  Safety  Council  (208  La  Salle  street,  Chicago, 
111.).  Renders  a  safety  service  which  consists  of  a  weekly  bulletin 
service,  special  publications  and  a  consultation  safety  service. 
Membership  dues  are  based  on  the  nature  of  service  rendered  and 
number  of  employees  on  the  payroll. 
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Part  I 

PiniFOSE  Aim  ORGAiriZATION 

PURPOSE 

Prevention  of  accidents  and  the  promotion  of  the  general  good 
order,  hygiene  and  sanitation  of  a  manufacturing  plant  can  be 
most  successfully  accomplished  when  there  is  a  hearty  cooperation 
between  the  management  and  its  employees.  It  is  to  their 
mutual  interest  to  work  harmoniously  in  such  matters.  While 
the  company  loses  financially  whenever  an  accident  occurs  or  a 
worker  is  obliged  to  lay  off  because  of  sickness,  the  employee  is 
the  greater  sufferer  in  such  casea  He  must  bear  the  pain,  and, 
r^ardless  of  the  amount  of  financial  compensation  awarded  to 
an  employee,  it  does  not  equal  his  earnings. 

With  this  consideration  in  view  a  shop  safety,  sanitation  and 
health  organization  is  instituted  to  establish  standards  for  the 
reasonable  and  adequate  protection  of  the  lives,  health  and  safety 
of  all  persons  employed  by  the  (insert  name  of  firm). 

The  (insert  name  of  firm)  and  those  in  its  employ  obligate 
themselves  to  maintain  such  standards  to  the  best  of  their  ability 
and  to  the  full  extent  of  their  power. 

ORGANIZATION 

The  shop  safety,  sanitation  and  health  organization  shall  con- 
sist of  the  following  divisions:  executives'  conunittee,  foremen's 
committee,  workers'  committee,  and  safety  supervisor. 

Executives'  Committee 

This  committee  shall  be  composed  of  at  least  three  persons  frdm 
the  executive  authorities  representing  the  general  management 
and  operating  or  production  branch  of  the  plant. 

The  functions  of  this  committee  shall  be  as  follows: 

1.  Have  general  charge  of  and  supervision  over  all  matters 
affecting  the  safety  and  health  of  the  employees. 

2.  Pass  upon  reports  and  recommendations  made  by  the  fore- 
men's and  workers'  committees,  and  the  safety  supervisor. 

[16] 
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3.  Pass  upon  general  plans  for  the  conduct  of  accident  preven- 
tion and  health  conservation  woik. 

4.  Eeview  comparative  data  as  to  accident  frequency  and 
severity  in  the  plant. 

5.  This  division  shall  (should)  furnish  satisfactory  reason 
to  the  other  divisions  whenever  it  vetoes  or  modifies  recommenda- 
tions submitted  for  its  consideration. 

6.  This  division  shall  (should)  submit  new  policies  or  pro- 
posed deviations  from  established  policies  to  the  consideration 
of  the  other  divisions  comprising  this  oiganization. 

7.  This  division  may  delegate  as  much  of  its  authority  as  it 
chooses  to  other  divisions  comprising  this  organization,  provided 
due  notice  of  such  action  diall  be  given  in  writing  to  all  divisions. 

8.  This  division  shall  meet  at  least  quarterly.  (Monthly  meet- 
ings are  preferred  by  many.) 

ForemMi's  Committee 

This  committee  shall  be  composed  of  not  less  than  five  foremen 
and  subforemen  (in  some  plants  membership  of  all  foremen  is 
considered  desirable)  chosen  as  follows: 

a.  Bv  the  executives'  committee,  or 

b.  By  the  foremen  and  subforemen. 

This  division  shall  choose  its  chairman  from  among  its 
membership. 

Rotation  in  membership  by  periodic  changes  in  personnel  may 
be  provided  for. 

The  functions  of  this  committee  shall  be  as  follows: 

1.  Make  quarterly  inspections  for  the  purpose  of  standardizing 
the  safety,  sanitation  and  health  work  throughout  the  plant.  (In 
some  plants  monthly  inspections  are  considered  desirable.) 

2.  So  far  as  possible  investigate  at  time  of  occurrence  all 
serious  accidents  and  report  thereon. 

3.  Discuss  accidents  or  near  accidents  in  the  plant,  determine 
responsibility  and  attempt  to  devise  means  of  preventing 
recurrence. 

4.  Consider  ways  and  means  of  furthering  safety,  sanitation 
and  health  work  in  the  plant 
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5.  Formulate  rules  for  instructing  workers  in  "  safe  and  sani- 
tary practices." 

6.  Consider  communications  from  executives'  committee. 

7.  Consider  recommendations  and  reports  of  the  workers' 
committee. 

8.  Consider  recommendations  and  reports  of  the  safety 
supervisor. 

9.  Receive  reports  from  individual  committee  members  on 
personal  activity  in  furthering  shop  safety,  sanitation  and  health 
work. 

10.  Receive  information  from  safety  supervisor  on  accidents, 
sanitation  and  healtk 

11.  This  division  shall  meet  at  least  once  a  month. 

Workers'  Committee 

This  committee  shall  be  composed  of  not  less  than  five  wage 
workers  from  the  rank  and  file  of  the  employees  and  representing 
the  major  departments  or  occupations.  (Workers  holding  a  posi- 
tion of  even  minor  authority,  such  as  "  working  boss,"  or  "  sub- 
foreman,"  are  not  eligible  to  serve  on  this  committee.) 

Members  of  this  committee  may  be  chosen  according  to  any  of 
the  following  methods : 

a.  The  wage  workers  of  each  department  or  occupation  to  elect 
their  representative  (this  method  of  choosing  the  workers^  com- 
mittee is  the  best  means  of  securing  the  confidence  and  good  will 
of  the  employees),  or 

b.  The  executives'  committee  to  elect  the  initial  workers'  com- 
mittee, and  the  wage  workers  of  each  department  or  occupation 
to  fill  future  vacancies  by  election,  or 

c.  The  executives'  committee  to  select  the  initial  workers'  com- 
mittee, and  the  members  of  the  latter  body  to  designate  from  time 
to  time  their  successors,  or 

d.  By  the  executives'  committee,  upon  consultation  with  the 
foremen. 

Rotation  in  membership  by  periodic  changes  in  personnel  may 
be  provided  for. 

This  division  shall  choose  its  chairman  from  among  its 
membership. 
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This  division  may  upon  occasion  invite  the  executives  or  fore- 
men to  its  meetings. 

Members  of  this  division  doing  piece,  task,  bonus  or  premium 
work  shall  be  compensated  on  the  basis  of  their  average  hourly 
earnings  when  attending  committee  meetings  or  making  inspec- 
tions during  working  hours.  Members  paid  by  the  hour,  day  or 
week  shall  receive  the  usual  pay  while  attending  committee  meet- 
ings or  making  inspections  during  working  hours. 

Members  of  this  division  shall  be  compensated  on  the  basis  of 
the  regular  rate  of  pay  when  attending  committee  meetings  or 
making  inspections  outside  of  working  hours. 

The  functions  of  this  committee  shall  be  as  follows : 

1.  Make  at  least  monthly  (preferably  semi-monthly)  inspec- 
tions of  the  plant  —  collectively  where  practicable.  If  this  is  not 
practicable  individual  committee  members  may  inspect  the  depart- 
ments they  represent,  or  that  portion  of  the  plant  most  familiar 
to  them. 

At  least  a  quarterly  inspection  of  the  whole  plant  shall  be  made 
collectively  by  the  committee. 

A  report  of  every  inspection  should  be  prepared  and  signed  by 
the  entire  committee. 

2.  So  far  as  possible  investigate  at  time  of  oocurrence  all 
serious  accidents  and  report  thereon. 

3.  Discuss  accidents  or  near  accidents  in  the  plant,  determine 
responsibility  and  attempt  to  devise  means  of  preventing 
recurrence. 

4.  Consider  ways  and  means  of  improving  safety,  sanitation 
and  health  conditions  in  the  plant. 

5.  Make  recommendations  for  elimination  of  unsafe  and 
unsanitary  conditions  in  the  plant. 

6.  Consider  communications  from  the  executives'  committee. 

7.  Consider  recommendations  and  reports  of  the  foremen's 
committee. 

8.  Consider  recommendations  and  reports  of  the  safety 
supervisor. 

9.  Consider  recommendations  and  reports  of  individual  com- 
mittee members,  or  any  other  wage  workers. 
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10.  Receive  reports  from  individual  committee  members  on 
.  personal  activity  in  furthering  "  safety  first "  ideas  among  fellow 

workers. 

11.  Receive  information  from  safety  supervisor  on  accidents, 
sanitation  and  health. 

12.  This  division  shall  meet  at  least  monthly  (preferably  semi- 
monthly). 

The  dviies  of  individual  members  of  this  committee  shall  be  as 
follows: 

1.  Committee  members  shall  interest  fellow  workers  in  the 
"  safety  first "  idea. 

.  2.  Committee  members  shall  caution  fellow  workers  whenever 
they  resort  to  unsafe  and  unsanitary  practices. 

3.  Committee  members  shall  present  safety,  sanitation  and 
health  suggestions  of  feUow  workers  to  the  workers'  committee 
for  action. 

Safety  Supervisor 

The  Safety  Supervisor  shall  be  appointed  by  and  be  responsible 
to  the  Management.  (The  Management  should  authorize  the 
Safety  Supervisor  to  expend  reasonable  sums  of  money  in  further- 
ance of  the  safety,  sanitation  and  health  work,  and  to  give  orders 
necessary  to  the  carrying  out  of  his  duties,  his  actions  to  be 
reviewable  only  by  the  General  Manager  or  Greneral  Superin- 
tendent. His  standing  should  be  at  least  equal  to  that  of  head  of 
a  department  or  foreman,  and  in  large  plants  he  should  receive 
clerical  and  other  assistance  necessary  to  relieve  him  from  the 
routine  work.)' 

The  duties  of  the  Safety  Supervisor  shall  include  the  following: 

Inspection  and  Investigation 

1.  Become  thoroughly  familiar  with  the  structural  and  other 
physical  conditions  of  the  buildings,  and  the  lay-out  of  the  equip- 
ment and  premises. 

2.  With. a  view  to  eliminating  unsafe,  unsanitary  and  unhealth- 
ful  conditions  inspect  plant  constantly  for: 

a.  Need  of  saf^uards. 

b.  Maintenance    of    old    guards,     general     order    and 
cleanliness. 
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c.  Arrangement  of  materials,  tools  and  equipment. 

d.  Lighting,     ventilation     and     physical     condition     of 
buildings. 

e.  Conditions  on  premises. 

3.  Look  after  fire  conditions,  extinguishers,  filling  of  fire  pails, 
keeping  exits  clear  and  exit  signs  in  good  condition. 

4.  See  that  first  aid  equipment  is  properly  stocked  and  kept  in 
proper  place. 

5.  See  that  approved  recommendations  are  carried  out  and 
report  thereon  to  respective  committees. 

6.  Investigate  all  accidents  or  near  accidents,  fix  responsibility, 
and  make  recommendations  to  prevent  their  possible  recurrence. 

7.  See  that  drawings  and  specifications  for  new  machinery 
cover  guarding  of  hazardous  parts,  and  inspect  new  machinery 
before  it  is  permanently  installed  to  see  that  the  necessary  safe- 
guards have  been  provided. 

8.  See  that  drawings  and  specifications  for  alterations,  exten- 
sions and  additions  to  plant  have  proper  safety,  sanitation  and 
health  provisions. 

Supervision 

1.  Administer  first  aid,  or  supervise  those  assigned  to  admin- 
ister it. 

2.  Keep  in  touch  with  injured  persons  requiring  medical 
treatment  while  at  work,  as  well  as  with  those  whose  injuries 
neciessitate  their  absence  from  work. 

Information  and  Education 

1.  Keep  himself  informed  of  latest  developments  in  the  "  safety 
first"  movement  through  literature,  attending  conferences,  con- 
ventions, lectures,  exhibits,  visiting  other  plants,  and  so  on. 

2.  Maintain  "  safety  first "  library  for  reference  and  use  of 
every  one  in  the  plant 

3.  Supply  committee  members,  foremen,  and  rank  and  file 
wage  workers  with  readable  *'  safety  "  literature. 

4.  Make  brief  reports  at  committee  meetings  on  topics  of 
interest  appearing  in  current  "  safety  "  literature,  or  which  have 
otherwise  come  to  his  attention. 
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5.  Report  at  committee  meetings  on  activities  of  other  divi- 
sions of  this  organization. 

6.  Supervise  and  conduct  educational  work  on  safety,  hygiene 
and  sanitation  through  committees,  bulletins,  lectures,  etc. 

7.  Stimulate  interest  in  safety,  sanitation  and  hygiene  among 
foremen  and  rank  and  file  wage  workers  through  personal  contact. 

8.  Prepare,  post  and  maintain  danger  signs,  bulletins  and 
bulletin  boards. 

9.  Cooperate  with  foremen  concerned  in  giving  advice  and 
instruction  to  new  employees,  as  well  as  with  old  employees  who 
do  not  fully  understand  the  safe  method  of  performing  their 
work. 

10.  Caution  backward  employees  against  unsafe  and  unsani- 
tary practices. 

Records  and  Accident  Statistics 

1.  Keep  records  and  statistics  of  accidents  and  sickness,  and 
make  monthly  and  special  comparative  reports  to  the  Executives' 
Committee.  Copies  of  such  reports  are  also  to  be  furnished  the 
other  committees. 

2.  Attend  all  regular  or  special  meetings  of  all  committees 
and  act  as  secretary  and  custodian  of  minutes  and  other  records. 

3.  Supply  copies  of  reports  and  recommendations  of  each  divi- 
sion to  the  other  divisions  for  their  consideration. 

4.  Act  as  intermediary  for  the  various  divisions. 
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SPECIAL  BVLE8  OOVEBHUVO  OSOAHIZATIOH  AHB  EMPLOYEES 

JOINT  MEETINGS 

1.  R^ular  Joint  Meetings  of  the  Shop  Safety,  Sanitation  and 
Health  Organization  should  be  held- at  least  quarterly  to  consider: 

a.  Preventive  ideas. 

b.  Suggestions  for  general  safety,  sanitation  and  health. 

e.  Special  recommendations  made  by  any  division  involv- 
ing an  unusually  large  expenditure. 

d.  Means  of  saf^uarding  new  machinery  or  equipment, 
or  new  additions  to  plant. 

2.  Special  Joint  Meetings  of  the  Shop  Safety,  Sanitation  and 
Health  Organization  should  be  called  by  the  Safety  Supervisor 
promptly  after  the  occurrence  of  a  serious  accident  of  exceptional 
character  in  order  to  fix  responsibility  and  consider  measures  to 
prevent  its  recurrence. 

3.  Special  Joint  Meetings  of  the  Shop  Safety,  Sanitation  and 
Health  Organization  should  be  called  by  the  Safety  Supervisor 
whenever  all  divisions  cannot  agree  on  recommendations,  devia- 
tions from  old  policies,  or  proposed  new  policies. 

4.  Either  committee  may  at  any  time  call  a  special  joint  meet- 
ing to  consider  matters  of  vital  importance. 

AMENDMENTS 

1.  Amendments  to  the  Shop  Safety,  Sanitation  and  Health 
Organization  plan  may  be  initiated  by  any  of  the  divisions  com- 
posing the  organization,  provided  they  shall  become  effective, 

a.  after  submission  to  the  foremen's  committee,  and  when 
favorably  passed  upon  by  the  Executives'  and  Workers'  Com- 
mittees.    (This  is  the  most  desirable  method),  or 

b.  after  consideration  and  report  by  the  Foremen's  and 
Workers'  Committees,  and  approval  by  the  Executives'  Com- 
mittee, or 

c  when  favorably  passed  upon  by  the  Executives',  Foremen-s 
and  Workers'  Committees. 

[23] 
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2.  Agreeable  to  the  Executives^  and  Workers'  Comniittees. 
ameadments  to  the  Shop  Safety,  Sanitation  and  Health  Organ- 
ization plan  that  would  alter  it  materially  may  be  submitted  to  a 
vote  of  the  rank  and  file  of  the  wage  workers,  provided  the  amend- 
ments are  first  submitted  to  the  Foremen's  Committee  for  con- 
sideration and  report. 

3.  Amendments  to  the  Shop  Safety,  Sanitation  and  Health 
Rules  may  be  initiated  by  any  of  the  divisions  composing  this 
organization,  provided  they  shall  become  enforceable, 

a.  after  submission  to  the  Foremen's  Committee,  and  when 
favorably  passed  upon  by  the  Executives'  and  Workers'  Com- 
mittees,    (This  is  the  most  "desirable  method),  or 

b.  after  consideration  and  report  by  the  Foremen's  and 
Workers'  Committees,  and  approval  by  the  Executives'  C5oni- 
mittee,  or 

c  when  favorably  passed  upon  by  the  Executives',  Foremen's 
and  Workers'  Committees. 

VIOLATIONS  OF  SHOP  RULES 

1.  Penalties  for  violations  by  wage  workers  of  Shop  Safety, 
Sanitation  and  Health  Rules  may  be  imposed, 

a.  by  the  Workers'  Committee,  subject  to  approval  by  the  Fore- 
men's and  Executives'  Committees,  (This  is  the  most  desirable 
method),  or 

b.  by  the  Safety  Supervisor,  subject  to  approval  by  the  Execu- 
tives', Foremen's  and  Workers'  Committees,  or 

c.  by  th^  Safety  Supervisor,  subject  to  approval  by  the  Gen- 
eral Manager,  or 

d.  by  the  Foreman,  subject  to  approval  by  the  General 
Superintendent 

FOREMEN'S  DUTIES 
1.  Foremen  and  subforemen  are  morally  bound  to  give  special 
and  constant  attention  to  the  proper  instruction  and  observation 
of  new  employees  so  as  to  protect  them  against  accidents.  Old 
employees  when  placed  on  new  work  should  also  be  instructed  as 
to  the  hazards  of  that  work. 
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2.  Foremen  and  subforemen  should  study  and  guard  against 
conditioDB  and  practices  in  the  plant  that  are  apt  to  endanger 
the  life,  limb  and  health  of  the  workers. 

WOSKBI(S*  DUTIES 

1.  Each  employee  should  regard  himself  in  honor  bound  to 
cooperate  with  the  management  to  reduce  accidents  and  to  main- 
tain orderliness  and  cleanliness  in  the  plant  by  observing  the 
Shop  Safety,  Sanitation  and  Health  Bules. 

2.  The  employees  of  this  plant  r^ard  it  a  reflection  upon  their 
honor  for  an  injured  worker  to  feign  incapacity  to  work,  or 
attempt  to  artificially  prolong  such  incapacity. 
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Part  m 

BULES  FOB  OVIDAHCE  OF  MEHBEBS  OH  FOBEHEH'S  ASS 

WOBSEBS'  COMMITTEES,  ASB  THE  SAFETY  SUFEBVISOB 

HOW  TO  INSPECT 

1.  lu  making  inspections  the  one  question  which  should  be 
asked  is :  •  Can  an  accident  occur  ?  Not :  Has  an  accident 
occurred  at  this  particular  point  ? 

2.  Remember,  it  has  been  conclusively  demonstrated  that  prac- 
tically every  point  of  danger  around  machinery  or  the  buildings 
can  be  efficiently  guarded  without  interfering  with  the  work. 

3.  FoUow  the  oiler.  Remember  he  must  oil  every  bearing  iu 
the  shop.  Visit  each  bearing  and  satisfy  yourself  on  one  ques- 
tion —  Can  the  oiler  reach  it  in  safety  ?  If  not,  correction  should 
be  made  at  once. 

4.  Make  it  a  point  to  inspect  out-of-the-way  places  as  weU  as 
more  obvious  hazards.  It  is  surprising  how  many  persons  are 
injured  in  places  where  it  has  been  said  "  Nobody  ever  goes." 

5.  Conditions  in  yards  and  on  roadways  and  passageways  are 
always  changing.  They  should  be  frequently  inspected  to  find 
dangerous  piles,  defective  floors,  protruding  nails  and  objects  over 
which  a  man  may  stumble  and  fall. 

LOOK  OUT  FOR  UNSAFE  PRACTICES  AND  CONDITIONS 

1.  Keep  a  sharp  lookout  for  all  kinds  of  unsafe  practices  and 
conditions.  Remember  a  large  proportion  of  accidents  are 
directly  attributable  to  ignorance  of  the  safe  way  of  doing  the 
work,  or  unsafe  plant  conditions  not  easily  detected. 

2.  A  good  guard  out  of  place  is  a  poor  guard.  See  that  guards 
are  kept  in  use.  Particularly  watch  adjustable  guards  on  such 
machines  as  saws,  joiners,  shapers,  emery  wheels  and  punch 
presses. 

3.  Watch  for  loose  sleeves,  flapping  blouses  and  flying  neckties 
—  anything  which  may  get  caught  in  the  machinery  and  draw 
the  man  or  woman  in. 

4.  Bear  in  mind  that  the  following  are  among  the  main  causes 
of  accidents: 

[26] 
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The  manner  in  which  a  worker  handles  himself  or  performs 
his  work. 

Fall  of  workers  from  elevations ;  into  openings ;  or  on  level  by 
slipping,  stumbling,  etc. 

Falling  objects  from  elevations  or  on  level  because  improperly 
piled,  stacked,  etc. ' 

Handling  of  tools  or  objects. 

5.  Try  to  detect  slight  cuts,  scratches,  bruises  and  burns  which 
are  not  being  properly  cared  for.  They  may  cause  infection  and 
blood  poisoning.  Remember  that  the  great  majority  of  all  infec- 
tions are  the  direct  result  of  neglecting  small  injuries. 

GUARDING  OF  MACHINERY 

1.  Become  familiar  with  all  the  requirements  of  the  Labor  Law 
and  Industrial  Code  as  to  guarding  of  machinery  and  see  that 
none  of  these  are  overlooked.  For  information  as  to  these 
requirements  write  to  the  Bureau  of  Inspection,  State  Industrial 
Commission,  Capitol,  Albany,  N.  Y.,  or  230  Fifth  avenue,  New 
York  City. 

2.  Become  familiar  also  with  the  safety  standards  of  the  Com- 
l)ensation  Inspection  Rating  Board,  135  William  street,  New 
York  City.  This  is  a  semi-official  body  in  which  all  compensation 
insurance  carriers  are  represented.  The  Hand  Book  of  Indus- 
trial Safety  Standards,  issued  by  this  Board,  and  which  will  be 
furnished  free  upon  request,  reflects  the  requirements  of  com- 
pensation insurance  carriers  with  reference  to  guarding  of 
machinery. 

WHAT  TO  STUDY 

Machinery  and  Plant  Lay  Out 

1.  Study  the  present  arrangement  and  guarding  of  machinery 
and  suggest  better  safety  appliances  to  prevent  accidents. 

2.  Study  the  general  lay  out  of  the  plant  with  a  view  to 
detecting  faulty  engineering  (1)  in  construction  of  the  buildings, 
(2)  in  installation  of  the  equipment,  and  (3)  in  the  arrangement 
of  the  premises.  Often  serious  accidents  are  charged  to  these 
defects. 

3.  Study  the  present  method  of  storing  and  handling  of 
materials  and  objects,  and  help  prevent  unsafe  conditions  and 
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practices  by  watching  daily  and  suggesting  better  methods.     Also 
help  prevent  overloading  of  floors. 

4.  Study  how  to  reduce  unnecessary  sounds,  vibrations  and 
noises. 

5.  Study  the  best  kind  of  clothing  to  be  worn  to  guard  against 
danger. 

Lighting,  Ventilation  and  Sanitation 

1.  Study  the  present  lighting  arrangements.  Help  eliminate 
all  dark  and  unsafe  spots  by  suggesting  a  better  arrangement,  so 
that  all  parts  of  the  factory  may  be  properly  and  adequately 
lighted. 

2.  Study  the  present  ventilating  system  and  suggest  possible 
improvements. 

3.  Study  how  to  keep  work-rooms,  wash-rooms  and  toilet-rooms 
clean  and  sanitary  and  free  from  obscene  pictures  and  writing. 

4.  Study  and  suggest  methods  of  guarding  against  diseases. 

5.  See  that  the  supply  of  drinking  water  is  always  kept  clean 
and  pure  and  that  the  pipes,  etc.,  are  in  working  order. 

6.  Help  prevent  the  accumulation  of  waste  materials  and 
rubbish. 

Fire  Hazards 

1.  Study  the  best  methods  to  guard  against  and  minimize  fire 
hazards. 

2.  Discourage  smoking  in  prohibited  places  and  ui^e  the  use 
of  safety  matches. 

REPORT  BLANKS 

In  order  to  properly  record  and  preserve  the  findings  and  recom- 
mendations of  the  Safety  Supervisor  and  the  Workers'  Com- 
mittee, uniform  report  blanks  should  be  supplied  for  this  purposa 
Nothin.'T^  is  more  convincing  of  the  importance  and  seriousness  of 
the  duties  of  this  kind  of  an  organization  than  systematic  main- 
tenance of  records.  Supplying  the  blanks  in  pad  form  would 
make  them  handier  for  use  when  on  an  inspection  tour. 

CJorapensation  insurance  carriers  furnish  blanks  for  reports  of 
safety  organizations  in  plants  of  their  policy  holdera  Aside  from 
these,  the  following  are  suggested  as  forms  which  are  proving 
highly  satisfactory  to  a  firm  with  plants  distributed  throughout 
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the  State  of  New  York  and  .the  United  States.  They  have  been 
modified  to  meet  the  general  needs  of  most  medium  and  large-sizeil 
manufacturing  plants : 

REGULAR  REPORT  OF  WORKERS*  COMMITTEE 

Name    of    firm 

Date  of  Report ,191 Date  of  last  report ,191 

A. —  The  foUowing  Departments  have  been  inspected  since  last  report: 

B. —  The  following  unsafe  practices  in  our  opinion  exist  (give  location)  : 

C. —  The  following  unsafe  conditionii«  were  found   (this  refers  to  conditions, 

not  individuals)  : 
D. —  The  following  recommendations  are  made  (use  back  of  report  or  attach 

letter  if  necessary)  : 

Date  of  last  meeting  of  Committee, ,  191 .... 

Chairman   

^fembers  ^ 

Copy  of  this  report  delivered  to  Executives'  Committee, 

,  191.... 

REGULAR  REPORT  OF  SAFETY  SUPERVISOR 

Name  of  firm 

Date ,  191 ....    Date  of  previous  report   ,  191 .... 

Inspections  since  last  report  include  following  Departments: 


A. —  Defects  including  lack  of  or  improper  guards  and  location  of  same: 

B. —  Wrong  conditions  are  as  follows : 

C. —  Unsafe  or  dangerous  practices  are  as  follows : 

D. —  Defects,  wrong  conditions,  unsafe  or  dangerous  practices  reported  which 

have  been  corrected : 
E. —  Items  previously  reported  which  have  not  been  corrected,  because  of : 
F. —  Recommeifdations  (use  back  of  report  or  attach  letter  when  necessary)  : 
Copy  of  this  report  delivered  to  Executives*  Committee. 

,  191.... 


Supervisor. 

Copy  of  last  Workers'  Committee  report,  dated ,  191 . . 

Date  of  last  meeting  of  Workers'  Committee ,  191 . . 

Date  of  last  meeting  of  Foremen's  Committer 191 . . 
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Part  IV 

SHOP  SAFETY,  SANITATION  AND  HEALTH  RTTLES 

STATEMENT 

Only  a  certain  proportion  of  the  accidents  occurring. daily  can 
be  prevented  by  mechanical  saf^uards.  Many  accidents  not  pre- 
ventable by  saf^uards  are  caused  by  "  unsafe  practices/'  that  is 
by  the  worker  performing  hf&  work  or  conducting  himself  in  the 
shop  so  as  to  subject  others  or  himself  to  danger.  Similarly, 
many  of  the  problems  of  shop  sanitation  and  hygiene  which  vitally 
affect  the  comfort  and  health  of  the  worker  cannot  be  solved  by 
mechanical  devices.    • 

This  statement  is  not  intended  to  absolve  the  employer  froni 
responsibility  in  such  matters,  nor  to  charge  the  employee  with 
deliberate  unsafe  practices  or  neglect  of  shop  sanitation  aiid 
hygiene.  These  dangerous  and  unwholesome  methods  are  prac- 
ticed because  neither  the  worker  nor  employer  realize  that  they 
often  result  disastrously  —  frequently  to  innocent  fellow  workers. 
The  following  rules  are,  therefore,  intended  to  call  attention  to 
the  most  common  unsafe  and  unhygienic  practices.  By  a  strict 
observance  of  these  rules  it  should  be  possible  to  practically  elimi- 
nate the  accidents  and  discomforts  due  to  unsafe  and  unhygienic 
practices. 

Employees  should  also  be  on  guard  against  other  less  conuiion 
unsafe  and  unhygienic  practices  that  might  lead  to  serious 
consequences. 

Remember:     A  careful  mem  is  the  best  safegv/ird. 

RULES 

1.  Be  cautious  and  alert  at  all  times,  and  under  all  circum- 
stances. 

2.  Conduct  yourself  at  all  times  in  an  orderly  and  careful  man- 
ner. Scuffling,  playful  wrestling,  or  any  other  kind  of  horse  play 
is  dangerous. 

3.  Never  disregard  a  warning  sign. 
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4u  Do  not  go  across  dangerous  places,  nor  through  them,  merely 
to  save  a  few  steps  or  a  few  seconds  of  time. 

5.  Be  careful  in  going  up  or  down  stairs. 

6.  Do  not  throw  articles  of  any  kind  out  of  windows. 

7.  Do  not  spit  upon  the  floors,  passageways,  walks  or  in  comers. 

8.  Never  fail  to  use  a  safeguard  provided,  and  under  no  con- 
dition remove  a  safeguard  unless  you  are  authorized  to  do  so. 

9.  Ifever  repair  or  clean  machinery  when  in  motion. 

10.  Do  not  wear  loose  or  torn  clothing,  loose  neckties,  dangling 
sleeves,  aprons,  gloves,  loose  suspender  straps,  unbuttoned 
jumpers  or  pants  with  cuffs  when  working  around  moving  parts 
of  machinery. 

11.  Goggles  must  be  worn  in  all  operations  by  workers  doing 
any  work  where  there  is  danger  of  flying  particles,  such  as  chip- 
ping of  concrete  or  any  kind  of  metals,  handling  of  molten  metal, 
using  unprotected  grinding  wheels,  etc. 

12.  Never  use  an  elevator  without  permission  from  those  in 
authority.  Never  attempt  to  step  or  jump  on  or  off  a  moving 
elevator. 

13.  Examine  all  tools  before  using  them.  No  tools  diould  be 
used,  or  issued,  having  "  burred  "  or  "  mushroom  "  heads,  defec- 
tive or  loose  handles. 

14.  Tools,  appliances,  materials  or  equipment  must  not  be  left 
in  aisles  or  passageways. 

15.  Broken,  weak  or  rickety  ladders  should  never  be  used. 
Ladders  should  always  rest  firmly  upon  a  level  surface,  and 
special  care  should  be  taken  to  prevent  them  from  slipping  at  the 
foot  or  at  the  top. 

16.  In  piling  up  materials,  be  careful  to  stow  them  so  that  they 
cannot  fall  over.     Also  guard  against  overloading  floors  or  racks. 

l"?.  If  a  nail  is  protruding  from  a  board,  knock  it  down  or 
bend  it  over. 

18.  Wash-rooms  and  toilet-rooms  must  be  kept  clean  and 
sanitary. 

19.  Maintain  your  self-respect  and  that  of  your  fellow  workers 
by  neither  drawing  obscene  pictures  nor  writing  obscene  matter 
on  walls,  doors,  etc.  If  you  do  not  practice  such  indecencies,  do 
not  countenance  them  from  others. 
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20.  Never  play  or  tamper  with  any  fire  fighting  apparatus. 
If  it  is  not  ready  for  use  when  needed^  it  may  contribute  to  serious 
injury  to  yourself  or  fellow  workers. 

21.  It  is  the  duty  of  every  employee  to  report  every  unsafe  or 
dangerous  condition  or  practice  he  sees  either  to  his  foreman, 
representative  on  the  safety  committee,  or  safety  supervisor. 

22.  Call  attention-  of  your  foreman  when  there  is  insufficient 
light  about  machinery  or  passageways. 

23.  Call  attention  of  your  foreman  to  any  lack  of  proper 
ventilation. 

24.  If  you  are  injured,  no  matter  how  slightly,  report  it  to  your 
foreman  at  once. 

25.  Be  careful  in  everything  you  do.  Take  no  chances.  Remem- 
ber that  small  neglects  and  oversights  often  cause  serious  acci- 
dents. Warn  other  men  when  you  see  them  in  danger,  and  try  to 
get  them  to  do  things  in  a  safe  way.  Look  out  for  new  workers 
and  see  that  they  do  not  meet  with  accidents,  nor  expose  others  to 
danger.  Talk  freely  about  safety  with  other  employees,  and 
remember  that  safety  and  sanitation  suggestions  are  always 
welcome. 

26.  Watch  carefully  for  new  rules  that  may  be  adopted  from 
time  to  time. 
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lYEEKLY  EARNINGS  OF  WOMEN  IN  FIVE  INDUSTRIES 
PURPOSE  AND  SCOPE  OF  INVESTIGATIOlf 

The  investigation  of  which  the  results  are  set  forth  in  this 
bulletin  was  undertaken  to  throw  light  on  the  question  of  what 
women's  wages  are  at  present.  In  addition  to  the  general  interest 
attaching  to  the  subject,  there  was  special  occasion  for  securing 
such  information  just  at  this  time,  owing  to  the  active  movement 
for  minimum  wage  legislation  at  the  present  session  of  the  Legis- 
lature. With  the  question  of  the  wisdom  of  such  legislation  or 
with  argument  for  or  against  it,  this  Bulletin  does  not  undertake 
to  deal.  The  aim  is  only  to  afford  some  substantial,  impartial 
and  accurate  information  as  to  what  women's  wages  actually 
are  at  the  present  time,  which  information  would  seem  to  be  the 
necessary  background  for  most  intelligent  discussion  of  legislative 
proposals  dealing  with  the  subject. 

lu  the  time  available  between  the  date  when  the  need  of  such 
information  became  evident  and  the  date  when  the  work  must  be 
completed  if  results  were  to  be  available  early  in  the  legislative 
session,  it  was  possible  to  cover  only  a  limited  field.  In  selecting 
the  field  three  considerations  were  in  mind,  namely,  to  take,  first, 
those  employing  considerable  numbers  of  women;  second,  those 
in  which  women's  wages  are  of  grades  relatively  low  rather  than 
high;  third,  those  for  which  a  sufficient  number  of  reports  could 
be  secured  in  a  limited  time  to  afford  fairly  representative 
figures.  It  was  desirable  also  to  take  the  same  industries  as 
were  covered  by  the  investigation  of  the  Factory  Investigating 
Commission  of  1913-14  in  order  to  afford  evidence  as  to  the 
movement  of  wages  between  that  time  and  the  present.  On  this 
basis  four  factory  industries  —  paper  boxes,  shirts  and  collars, 
confectionery,  and  cigars  and  tobacco  —  and  mercantile  estab- 
lishments, were  selected. 

The  data  called  for  in  the  form  used  consisted  of  transcripts 
from  the  payroll  for  a  single  week  of  the  number  of  hours  worked 
vbere  recorded  and  amount  of  wages  received  by  each  female 
®^ployee  on  that  payroll,  those  under  sixteen  years  of  age  being 
80  designated,  together  with  report  of  the  number  of  working 
jiays  in  the  week  covered.  The  payrolls  were  not  all  for  the  same 
^efek  in  different   establishments.     Up-state  the   reports  So®Qle 
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all  for  the  week  ended  November  23,  1918,  or  for  the  payroll 
nearest,  thereto.  In  New  York  City  the  reports  were  for  dif- 
ferent weeks  in  the  period  from  December  11,  1918,  to  January 
10,  1919. 

The  form  of  the  tabulations  presented  was  dictated  by  the 
purix)se  of  the  investigation.  The  essential  jx)int  in  connection 
with  the  minimum  wage  question  upon  which  such  an  investiga- 
tion could  throw  light  is  that  of  how  low  wages  actually  are  and 
what  proportion  of  women  are  receiving  the  lower  wages.  Hence 
the  tables  present  percentages  of  those  receiving  a  given  grade  or 
less.  Median  wages  *  are  also  shown  approximately  by  the  tables, 
that  is,  to  within  less  than  fifty  cents  since  they  fall  in  grades  of 
that  limit.  The  grade  containing  the  median  is,  of  course,  the 
one  for  which  the  cumulative  percentage  is  fifty  or  nearest  above 
that. 

But  while  presenting  the  figures  from  the  point  of  view  of 
the  extent  of  low  wages,  care  was  taken  to  guard  against  any 
l)0ssible  exaggeration  or  over-statement  in  that  direction.  To 
this  end  the  following  was  done.  '  AVherever  a  week  reported  for 
included  a  public  holiday  on  which  no  work  was  done,  eamiug^ 
were  increased  by  a  ratio  equal  to  that  of  one  day  to  the  actual 
working  time  in  that  week.  For  example,  if  in  a  six-day  week 
there  was  such  a  holiday,  leaving  actual  working  time  five  days, 
the  rei)ortrd  enrnings  were  increased  by  one-fifth  to  represent 
equivalent  enrnings  for  a  full  week.  Where  commissions  or 
bonuses  were  paid  these  were  included  in  earnings.  In  the  case 
of  mercantile  establishments  it  is  frequently  the  practice  to  have 
a  certain  number  of  em})loyees  as  a  supplementary  force  work- 
ing regularly  only  in  the  aftenioons  or  on  certain  days  of  the 
week.  To  eliminate  such  cases,  in  the  tabulations  for  mercan- 
tile establishments  all  workers  reported  as  working  less  than 
half  time  were  omitted.  Girls  under  sixteen,  as  being  likely  to 
be  learners  or  beginners,  were  left  out  of  all  the  tables.  Finally, 
in  addition  to  tables  including  all  women  except  those  exclude<l 
as  just  noted,  a  second  set  of  tables  was  made  which  includetl 
only  those  who  worked  forty-eight  hours  or  more  in  the  week  or, 
if  full  time  was  less  than  forty-eight  hours,  who  worked  full  tini<*. 
Those  tables  present,  therefore,  approximately  full  time  eaminp. 

*  For  the  subject  with  which  this  investigation  is  concerned,  averages  would,  have  almost  oo 
significance.  Digitized  by  vjOOQ IC 
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Tabulations  for  factories  include  only  shop  workers,  exclud- 
ing office  employees,  the  distinction  between  those  two  classes 
being  easily  made  in  factories,  but  for  mercantile  establishments, 
in  which  such  a  dstinction  is  difficult,  all  occupations  are 
included. 

The  tabulated  returns  cover  623  establishments  and  61,160 
women,  including  417  factories  with  32,881  women  and  206 
mercantile  establishments  with  28,279  women.  It  is  possible 
on  the  basis  of  United  States  census  figures  of  1914  and  the  labor 
market  figures  of  the  Bureau  of  Statistics  of  the  State  Industrial 
Commission  *  to  estimate  what  proportion  of  all  the  women 
employed  in  this  State  in  the  four  factory  industries  covered 
are  included  in  these  returns.  As  nearly  as  can  be  estimated, 
about  60  per  cent  of  the  women  in  those  four  industries  are  here 
represented,  including  about  that  same  percentage  for  paper 
boxes  and  for  shirts  and  collars,  with  about  67  per  cent  for 
confectionery  and  57  per  cent  for  cigars,  etc. 

In  tables  in  the  appendix  the  results  of  the  investigation  are 
shown  in  detail.  The  broad  general  results  may  be  summarized 
as  follows. 

ALL  EARNINGS  IN  FACTORIES 

In  417  factories,  for  all  women  on  the  payroll,  32,881  in 
number,  it  is  found  that  3,305  (10  per  cent)  earned  for  the  week 
reported  less  than  six  dollars,  6,434  (20  per  cent)  less  than  eight 
dollars,  11,377  (35  per  cent)  less  than  ten  dollars,  17,593  (53 
per  cent)  less  than  twelve  dollars,  and  22,426  (68  per  cent)  less 
than  fourteen  dollars;  10,455  (32  per  cent)  earned  fourteen  dol- 
lars or  over,  and  2,711  (8  per  cent)  twenty  dollars  or  over.  Fol- 
lowing arc  the  figures  for  each  of  the  four  factory  industries 
covered : 

PSRCEKTAOE   OF  WOMEN  WBO   SKCBITKO 
TBS  BVECinSD  XABNINQB 


Paper 

XABNiMOB  boxes 

Urn  than  $  6 8 

•*      •    S8 18 

"       ■    $10 36 

•  *    $12 50 

•  "    $14 77 

$14  or  over 23 

«0  •     ■     2 


Shirts. 

Confec- 

Cisara, 

oolUrs 

tionery 

etc. 

11 

17 

5 

23 

28 

9 

38 

51 

17 

58 

72 

32 

72 

85 

46 

28 

16 

54 

5 

2 

21 
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EARNINGS  IN  MERCANTILE  ESTABLISHMENTS 
(Ezclttdias  L«8S  than  Half -Time  Workers) 

In  206  mercantile  establishments,  for  all  women  who  worked 
at  least  half  time,  28,279  in  number,  751  (3  per  cent)  earned  less 
than  six  dollars,  3,354  (12  per  cent)  less  than  eight  dollars, 
8,340  (29  per  cent)  less  than  ten  dollars,  14,218  (50  per  cent) 
less  than  twelve  dollars,  and  19,199  (68  per  cent)  less  than 
fourteen  dollars;  9,080  (32  per  cent)  earned  fourteen  dollars 
or  over  and  2,148  (8  per  cent)  twenty  dollars  or  over. 

FULL-TIME  EARNINGS 
The  tabulations  limited  to  those  working  practically  full  time 
included  20,597  women  in  factories  and  23,203  in  mercantile 
establishments.     The  week's  earnings  of  these  full-time  workers 
were  as  follows: 

WoMBK  Rbckivino  Spxcxiibd  Eabnutob 


PACrOBIES 


Percent 

Number 

Percent 

1 

173 

1 

7 

1.567 

7 

21 

5,354 

23 

42 

10,308 

44 

60 

14,762 

64 

41 

8.441 

36 

11 

2.058 

9 

ruLL-T  MS  KARNiNos  Number 

Less  than  $  6 176 

•  •    $8 1,418 

-       ■     $10 4,390 

«       -     $12 8,660 

*  ■    $14 12,226 

$14  or  over 8,371 

$20  ■       •   2,284 


EARNINGS  IN  NEW  YORK  CITY 

Earnings  in  New  York  City  were  considerably  higher  than 
those  up-State.  Thus,  for  all  women  tabulated,  the  median 
earnings  for  16,215  women  in  the  237  factories  in  New  York  City 
was  between  $12  and  $12.50,  while  that  for  16,666  women  in 
the  180  up-State  factories  was  between  $10.50  and  $11.  Sim- 
ilarly for  20,736  women  in  88  mercantile  establishments  in  New 
York  City  the  median  was  between  $12  and  $12.50,  while  that 
for  7,543  women  in  118  establishments  up-State  was  between 
$9  and  $9.50.  The  following  shows  the  general  distribution  of 
earnings  for  all  women  in  the  New  York  City  establishments: 
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WoMXM  Rkcbxtino  SpscirixD  Earnxnos 


■ABirillOS 

Len  than  S  6 

■  •     S8 

■  -     $10 

■  *     $12 

■  -     $14 

$14  or  over 

$20  •       ■   


rACTouas 

■TOBaS 

Number 

Pwoent 

Number     Per  cent 

1.467 

0 

824                 2 

2.433 

15 

1.465                 7 

4,478 

28 

4.2gi                21 

7,385 

45 

8.708                42 

0.724 

eo 

12.746                61 

6;  401 

40 

7.990                39 

'     2.053 

13 

1.925                  0 

Distribution  of  earnings  of  women  working  practically  full 
time  was  as  follows  in  New  York  City  establishments,  for  11.354: 
women  in  factories  and  17,014  in  mercantile  establishments: 

Womir  RscanrxNO  Spbcipisd  EAsiriNoe 


vACTORns  noBia 


Percent 

Number     Per  cent 

21     

2 

374                  2 

14 

2.382                 14 

35 

6«022                35 

52 

9.606                56 

48 

7,408                44 

16 

1.840                11 

vuLirTiMS  BABMiNOB  Number 

Le88  than  $6 23 

•  ■    $8 244 

•  ■    $10 1.602 

•  "    $12 3,940 

■      •    114 5.881 

lU  or  over 5,473 

lao  «      ■   1,757 


mCSEASE  IN  EARNIKGS  IN  FIVE  YEARS 

The  New  York  Factory  Investigating  Commission  made  an 
investigation  of  the  wages  of  women  in  1913  and  1914,  the 
results  of  which  were  reported  in  Volumes  2  and  3  of  its  Fourth 
Report.  In  that  investigation,  among  other  data,  earnings  for 
a  single  week  were  secured  for  four  of  the  five  industries  covered 
in  the  present  investigation  and  for  weeks  in  November  or  Decem- 
ber, 1913,  or  January,  1914,  in  the  case  of  New  York  City  firms, 
and  in  May  or  June,  1914,  for  up-State  firms.  This  makes 
very  nearly  a  five-year  period  between  the  returns  of  the  two 
investigations,  thus  affording  evidence  as  to  the  increase  in  earn- 
ings in  that  time.  In  tables  in  the  appendix  the  comparative 
figures  are  presented  in  the  form  in  which  the  earlier  returns 
were  tabulated.  It  should  be  noted  that  the  figures  for  1913-14 
have  been  put  on  a  comparable  basis  by  eliminating  children 
under  sixteen  years  of  age  and  to  that  extent  differ  from  the 
figures  published  in  the  Factory  Commission  report. 
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There  is  no  means  of  knowing  to  what  extent  the  returns  repre- 
sent the  same  firms  for  both  dates,  but  to  the  extent  that  the 
returns  in  each  investigation  are  typical  for  their  respective 
periods,  and  there  is  every  reason  to  believe  that  they  are,  they 
are  fairly  comparable. 

Fsing  here  the  median*  earnings  for  comparative  purposes  the 
very  considerable  rise  in  women's  earnings  during  the  five  years 
may  be  seen  in  the  following  comparison : 

GBADB   COMTAIKINa  1IEDXA.N  BARXIHM 


191^14  191S-19 

Factory  InduBtriee: 

Paper  bozee S6.60-$6.99  $11,00-$11.4J» 

Shirta  and  ooUan 6.50-  6.99  11.00-  11.49 

Confectionery 5.60-6.99  9.50-    9.99 

MercantUe  EaUbliahments 7.00-  7.49  11.50-  11.99 


In  the  present  instance  the  exact  median  earnings  are  not 
known,  but  only  the  grade  in  which  they  fall.  However,  the 
grade  is  narrow  enough  so  that  the  median  is  apparent  to  within 
less  than  50  cents  of  the  actual.  Under  these  conditions  it  is 
permissible  for  the  purpose  of  a  rough  measure  of  the  rise  in  the 
median  to  take  the  middle  point  of  the  grade  as  representing 
the  median  earnings.  That  would  be  to  take  in  the  case  of  paper 
boxes,  for  example,  $6.75  as  the  median  for  1913—14  and  $11.25 
for  1918-9.  On  that  basis  it  would  appear  that  the  median 
earnings  of  women  has  increased  during  the  last  five  years  67 
per  cent  in  paper  box  factories  and  in  shirt  and  collar  factories, 
70  per  cent  in  candy  factories  and  62  per  cent  in  mercantile 
establishments. 


*  The  median  earnings  are  those  at  that  point  in  the  scale  of  different  eamlngs  reodved  such  that 
50  per  cent  of  the  workers  receive  those  eaminffs  or  lees,  or,  vice  versa,  50  per  cent  receive  those 
eaminsB  or  more. 
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APPENDIX 

SUtistical  Tables 

Weekly  Earnings  of  Women  Shop  Workers  in  1918-19  in  — 
Paper  Box  Factories. 
Shirt  and  Collar  Factories. 
Confectionery  Factories. 
Cigar  and  Tobacco  Factories. 

Weekly  Earnings  of  Women  in  1918-19  in  — 

Mercantile  Establishments. 
Comparison  of  Weekly  Earnings  of  Women  in  1913-14  and  191&-19. 
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WEEKLY  EARNINGS  OF  WOMEN  SHOP  WORKERS 
(As  reported  bj  US  eaCaMUaneelB,  CC 


All  Eabninob 

Grades 

of 
weekly 
earninsB 

NSW 

TORK  cmr 

UP-STATK 

TOTAL 

Num- 
ber 
in 

Receiving 
grade  or  less 

New- 
ber 

in 

Receiving 
grade  or  less 

Num. 
ber 

Recetving 
grade  or  leas 

the 
grade 

Num- 
ber 

Per 

cent 

in 

the 

grade 

Num- 
ber 

Per 

cent 

in 
the 
grade 

Num- 
ber 

Tit 

cect 

Less  than  $3 

52 

62 

2.4 

74 

74 

3.2 

126 

126 

2.8 

S3  00-S3  49 

11 

63 

2.9 

14 

88 

3.8 

25 

151 

3-3 

3  60-  3  99 

7 

70 

3.2 

18 

106 

4.6 

26 

176 

3.9 

4  00-  4  49 

11 

81 

3.7 

17 

123 

5.3 

28 

204 

4.5 

4  50-  4  99 

18 

99 

4.6 

27 

150 

6.4 

45 

249 

5.5 

5  00-  5  49 

26 

126 

5.7 

36 

186 

8.0 

62 

311 

6.9 

5  50-  6  99 

30 

166 

7.1 

44 

230 

9.9 

74 

385 

8.5 

6  00-  6  49 

34 

189 

8.6 

63 

293 

12.6 

97 

482 

10.7 

6  50-  6  99 

.       27 

216 

9.9 

64 

347 

14.9 

81 

563 

12.4 

7  00-  7  49 

48 

264 

12.1 

75 

422 

18.1 

123 

686 

15.2 

7  50-  7  99 

57 

321 

14.7 

89 

611 

22.0 

146 

832 

18.4 

8  00-  8  49 

56 

377 

17.2 

125 

636 

27.3 

181 

1.013 

22.4 

8  50-  8  99 

45 

422 

19.3 

102 

738 

31.7 

147 

1.160 

25.7 

9  00-  9  49 

107 

629 

24.2 

165 

903 

38.8 

272 

1,432 

31.7 

9  60-  9  99 

93 

622 

28.4 

91 

994 

42.7 

184 

1.616 

35.8 

10  00-10  49 

169 

791 

36.2 

151 

1,145 

49.2 

320 

1.936 

42.9 

10  50-10  99 

125 

916 

41.9 

98 

1.243 

63.4 

223 

2,150 

47.8 

11  00-11  49 

196 

1.112 

50.8 

113 

1.366 

58.3 

309 

2.468 

54.7 

11  50-11  99 

104 

1.216 

56.6 

100 

1,466 

62.6 

204 

2,672 

59-2 

12  00-12  49 

165 

1.371 

62.7 

132 

1.688 

68.3 

287 

2.959 

65.6 

12  50-12  99 

97 

1.468 

67.1 

71 

1.669 

71.3 

168 

3,127 

69-3 

13  00-13  49 

112 

1.580 

72.2 

99 

1.758 

76.6 

211 

3.33S 

74.0 

13  50-13  99 

51 

1.631 

74.6 

92 

1.850 

79.6 

143 

3.481 

77.1 

14  00-14  49 

103 

1.734 

79.3 

59 

1,909 

82.1 

162 

3,643 

80.7 

14  50-14  99 

39 

1.773 

81.1 

61 

1,970 

84.7 

100 

3.743 

82.9 

15  00-16  49 

116 

1.889 

86.4 

68 

2,088 

87.6 

184 

3.927 

87.0 

15  50-15  99 

35 

1,924 

88.0 

48 

2.086 

89.7 

83 

4.010 

88-9 

16  00-16  49 

76 

2,000 

91.4 

33 

2,119 

91.1 

109 

4.119 

91.3 

16  60-16  99 

22 

2.022 

92.4 

36 

2,164 

92.6 

57 

4,176 

92.5 

17  00-17  49 

47 

2.069 

94.6 

40 

2,194 

94.3 

87 

4.263 

94.5 

17  50-17  99 

26 

2.094 

96.7 

23 

2,217 

96.3 

48 

4.311 

95.5 

18  00-18  49 

23 

2,117 

96.8 

17 

2,234 

96.0 

40 

4.351 

96.4 

18  60-18  99 

10 

2,127 

97.3 

17 

2,261 

96.8 

27 

4.378 

97.0 

19  00-19  49 

16 

2,142 

97.9 

16 

2.267 

97.4 

31 

4.409 

97.7 

19  50-19  99 

6 

2,148 

98.2 

11 

2,278 

97.9 

17 

4«426 

98.1 

20  00-20  99 

17 

2,165 

99.0 

20 

2.298 

98.8 

37 

4.463 

98  9 

21  00-21  99 

9 

2,174 

99.4 

10 

2,308 

99.2 

19 

4.482 

99.3 

22  00-22  99 

5 

2,179 

99.6 

8 

2,316 

99.6 

13 

4.495 

99.6 

23  00-23  99 

2 

2.181 

99.7 

4 

2.320 

99.7 

6 

4.501 

99.7 

24  00-24  99 

2 

2,183 

99.8 

2 

2.322 

99.8 

4 

4.505 

99.8 

25  00-25  99 

1 

2,184 

99.9 

1 

2.323 

99.9 

2 

4.507 

99.9 

26  00-26  99 

2,184 

99.9 

1 

2.324 

99.9 

1 

4.508 

99.9 

27  00-27  99 

2 

2.186 

99.9 

1 

2.325 

99.9 

3 

4.511 

99.9 

28  00-28  99 

2,186 

99.9 

1 

2.326 

100.0 

1 

4.612 

99.9 

29  00-29  99 

2.186 

99.9 

30  or  over... 

i 

2,187 

100.0 

i 

i'.iiz 

'i66!6 

*  As  reported  by  107  establishments. 


Digitized  by  VjOOQ IC 


Weekly  Earnings  of  Women 


IN  BEPRBSENTATIVB  PAPBB  BOX  rACTORIBS 
la  New  York  CHy  tad  4»  ■>  lif) 


JPuuxmcx  Eabnincw* 

KBW  TOBX  cmr 

UP-aVATB 

TOTAL 

Grades 

of 
wedcly 
earnings 

Num- 
ber 

Receiving 
grade  or  less 

Num- 
ber 

Receiving 
grade  or  lese 

Num- 
ber 

Receiving 
grade  or  lees 

in 

m 

in 

grade 

Num- 
ber 

Per 

cent 

the 
grade 

Num- 
ber 

Per 

cent 

the 
grade 

Num- 
ber 

Per 
cent 

Less  than  S3 

$3  C0-$3  49 

..... 

..... 

3  50-  3  99 

i 

"6.i 

i 

■  6!i 

2 

2 

"  oii 

4  00-  4  49 

1 

0.1 

1 

2 

0.1 

1 

3 

0.1 

4  50-  4  99 

1 

0.1 

5 

7 

0.4 

5 

8 

0.3 

5  00-  5  49 

4 

5 

.    0.3 

6 

13 

0.8 

10 

18 

0.6 

5  50-  5  99 

5 

10 

0.7 

25 

38 

2.3 

30 

48 

2.0 

6  00-  6  49 

5 

15 

1.1 

20 

58 

3.5 

25 

73 

2.4 

6  50-  6  09 

16 

31 

2.2 

40 

98 

6.0 

5 

129 

4.3 

7  00-  7  49 

11 

42 

3.0 

52 

150 

9.1 

63 

192 

6.4 

7  50-  7  99 

19 

61 

4.4 

68 

218 

13.3 

87 

279 

9.2 

8  00-  8  49 

13 

74 

5.3 

73 

291 

17.7 

86 

365 

12.1 

8  50-  8  99 

64 

138 

9.9 

140 

431 

26.3 

204 

569 

18.8 

9  00-  9  49 

49 

187 

13.5 

68 

499 

30.4 

117 

686 

22.7 

9  50-  9  99 

132 

319 

23.0 

132 

631 

38.4 

264 

950 

31.4 

10  00-10  49 

82 

401 

28.9 

73 

704 

42.9 

155 

1,105 

36.5 

10  50-10  99 

164 

565 

40.7 

98 

802 

48.9 

262 

1,367 

45.1 

11  00-11  49 

68 

633 

45.6 

84 

886 

54.0 

152 

1,519 

60.1 

11  50-11  99 

130 

763 

54.9 

111 

997 

60.8 

241 

1,760 

58.1 

12  00-12  49 

72 

835 

60.1 

58 

1,056 

64.3 

130 

1,890 

62.4 

12  60-12  99 

90 

925 

66.6 

91 

1.146 

60.8 

181 

2,071 

68.3 

13  00-13  49 

34 

959 

69.0 

79 

1.225 

74.6 

113 

2,184 

72.1 

13  60-13  99 

79 

1,038 

74.7 

56 

1.280 

78.0 

134 

2.318 

76.6 

14  00-14  49 

31 

1.069 

77.0 

54 

1.334 

81.3 

85 

2,403 

79.3 

14  60-14  99 

90 

1,159 

83.4 

66 

1.400 

86.3 

156 

2.559 

H.5 

15  00-15  49 

27 

1.186 

85.4 

37 

1.437 

87.6 

64 

2.623 

86.6 

15  60-15  99 

62 

1.248 

89.8 

28 

1.466 

89.3 

90 

2.713 

89.6 

16  00-16  49 

17 

1,266 

91.1 

32 

1.497 

91.2 

49 

2.762 

91.2 

16  50-16  99 

34 

1.299 

93.5 

32 

1.529 

93.2 

66 

2.828 

93.4 

17  00-17  49 

20 

1.319 

95.0 

20 

1.649 

94.4 

40 

2.868 

94.7 

17  50-17  99 

19 

1,338 

96.3 

14 

1.663 

95.2 

33 

2.901 

96.8 

18  00-18  49 

7 

1.345 

96.8 

13 

1.576 

96.0 

20 

2.921 

96.4 

18  50-18  99 

10 

1.356 

97.5 

14 

1.590 

96.9 

24 

2.945 

97.2 

ll»  00-19  49 

4 

1,359 

97.8 

9 

1.599 

97.4 

13 

2.958 

97.6 

19  50-19  99 

14 

1.373 

98.8 

16 

1,615 

98.4 

30 

^.988 

98.6 

20  00-20  99 

7 

1.380 

99.3 

9 

1,624 

99.0 

16 

3.004 

99.1 

21  00-21  99 

3 

1.383 

99.5 

7 

1.631 

99.4 

10 

3,014 

99.5 

22  00-22  99 

2 

1.386 

99.7 

4 

1.635 

99.6 

6 

3.020 

99.7 

23  00-23  99 

2 

1.387 

99.8 

2 

1.637 

99.8 

4 

3,024 

99.8 

24  00-24  99 

1,387 

99.8 

1 

1.638 

99.8 

1 

3,026 

99.9 

25  00-26  99 

1.387 

99.8 

1 

1.639 

99.9 

1 

3.026 

99.9 

26  00-26  99 

•    "2 

1.389 

100.0 

1 

1,640 

99.9 

3 

3,029 

99.9 

27  00-27  99 

1 

1,641 

100.0 

1 

3,030 

100.0 

28  00-28  99 

29  00-29  99 

J ^ 



30  or  over 

Digitized  by  VjOOQ IC 
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WEEKLY  BABNINGS  OF  WOMEN  SHOP 
(As  reported  hf  IM 


All  ExMiriNoa 

Grades 

of 

wt-^ttAtm 

TOTAL 

Nam* 

Rpfsetviuft 

Hom- 

RfldciviQC 

Num- 
bet 

R*edirina 

sanun^ 

grade  ot  Ina 

crade  or  law 

grade  Of  loi 

OeBt 

Num- 
ber 

Per 
dfSut 

in 
the 

Num- 
ber 

dent 

Le^thAJiSa 

n 

n 

2,4 

31 S 

318  ! 

3.1 

400 

400 

3.1 

m  00-93  49 

30 

13t 

3.2 

101 

419 

4.0 

131 

540 

3  s 

;j  50-  3  99 

33 

154 

4.1 

H9 

538 

5.2 

152 

e^ 

4  B 

4  00-  4  49 

31 

185 

4.9 

148 

687 

6.6 

180 

873 

9.2 

4  50-  4  09 

41 

226 

6.0 

153 

840 

8.1 

194 

1,066 

7.5 

5  00-  5  49 

47 

273 

7.3 

208 

1.048 

10.1 

266 

1.321 

9.3 

5  50-  5  99 

33 

306 

8.2 

218 

1,266 

12.1 

261 

1.672 

11.1 

6  00-  6  49 

58 

364 

9.7 

321 

1.687 

15.2 

379 

1.951 

13.8 

6  50-  6  99 

51 

415 

11.1 

293 

1.880 

18.0 

344 

2.295 

16.2 

7  00-  7  49 

73 

488 

13.0 

445 

2.325 

22.3 

618 

2.813 

19.9 

7  60-  7  99 

57 

545 

14.6 

402 

2.727 

26.2 

450 

8,272 

23.1 

8  00-  8  49 

100 

645 

17.2 

474 

3.201 

30.7 

574 

3.846 

27.2 

8  50-  8  99 

70 

715 

19.1 

887 

3.688 

34.4 

457 

4.303 

30.4 

9  00-  9  49 

108 

823 

22.0 

456 

4,044 

88.8 

564 

4.867 

34.4 

9  50-  9  99 

97 

920 

24.6 

467 

4.601 

43.2 

554 

5,421 

38.3 

10  00-10  49 

182 

1.102 

29.4 

601 

6.002 

48.0 

683 

6.104 

43.1 

10  50-10  99 

101 

1.203 

32.1 

.    613 

5,616 

52.9 

614 

6.718 

47.4 

11  00-11  49 

154 

1.357 

36.2 

667 

6,172 

59.2 

811 

7,529 

53.2 

11  50-11  99 

112 

1.469 

39.2 

638 

6.710 

64.4 

650 

8,179 

57.7 

12  00-12  49 

210 

1.679 

44.8 

484 

7.194 

69.0 

694 

8.873 

62.6 

12  60-12  99 

90 

1.769 

47.2 

360 

7.654 

72.4 

460 

9.323 

65.8 

13  00-13  49 

152 

1.921 

61.3 

395 

7.949 

76.3 

647 

9.870 

69.7 

13  60-13  99 

91 

2.012 

53.7 

303 

8.252 

79.2 

394 

10.264 

72.5 

14  00-14  49 

159 

2.171 

68.0 

314 

8.566 

82.2 

473 

10,787 

•  76.8 

14  50-14  99 

96 

2.267 

60.5 

239 

8.805 

84.5 

335 

11.072 

78.2 

16  00-16  49 

195 

2,462 

65.8 

220 

9.026 

86.6 

415 

11.487 

81.1 

15  60-15  99 

85 

2.547 

68.0 

196 

9,221 

88.4 

281 

11,768 

83.1 

16  00-16  49 

130 

2.677 

71.6 

171 

9,392 

90.1 

301 

12.009 

85.2 

16  50-16  99 

90 

2.767 

73.9 

161 

9.553 

91.7 

251 

12.320 

87.0 

17  00-17  49 

122 

2,889 

77.2 

149 

9,702 

93.1 

271 

12.501 

88.9 

17  50-17  99 

55 

2,944 

78.6 

133 

9.836 

94.4 

188 

12,779 

90.2 

18  00-18  49 

141 

3.085 

82.4 

148 

9,983 

96.8 

289 

13.068 

92.3 

18  60-18  99 

56 

3.141 

83.9 

96 

10.079 

96.7 

162 

13.220 

.93.3 

19  00-19  49 

68 

3.209 

85.7 

60 

10,139 

97.3 

128 

13.348 

94.2 

19  60-19  99 

44 

3.253 
3.367 

86.9 

46 

10.184 

97.7 

89 

13.437 

94.9 

20  00-20  99 

114 

89.9 

78 

10.262 

98.4 

192 

13.629 

96.2 

21  00-21  99 

76 

3.443 

92.0 

62 

10.314 

99.0 

128 

13,767 

97.1 

22  00-22  99 

75 

3,518 

94.0 

30 

10.344 

99.3 

105 

18.862 

97.9 

23  00-23  99 

42 

3,560 

95.1 

21 

10.365 

99.4 

63 

13,925 

98.3 

24  00-24  99 

39 

3.699 

96.1 

12 

10,377 

99.6 

51 

13.976 

98.7 

25  00-25  99 

29 

3.628 

96.9 

29 

10.406 

99.9 

58 

14,034 

99.1 
99.3 

26  00-26  99 

25 

3.653 

97.6 

4 

10.410 

99.9 

29 

14,063 

27  00-27  99 

20 

3.673 

98.1 

10.410 

99.9 

20 

14,063 

99.4 

28  00-28  99 

13 

3,686 

98.4 

**3 

10,413 

99.9 

16 

14.090 

99.5 

29  00-29  99 

10 

3.696 

98.7 

3 

10.416 

99.9 

13 

14,112 

99.6 
lOO.p 

30  and  over 

48 

3,744 

100.0 

4 

10.420 

100.0 

52 

14.164 

*  At  reported  by  105  establishments. 


Digitized  by  VjOOQ IC 


Weekly  Easninos  of  Womes^ 


11 


IN  RBHtBBENTATiyB  SHDIT  AND  OOIXAB  FACTORUS 

M  la  New  Twk  CkjmmA%4  iv-aM 

•) 

Fuurnm  Exmxmob* 

NKW  TOHX  4 

CITT 

ur-nATK 

TOTAL 

Grades 

of 
weekly 
eamingB 

Num- 
ber 

in 

Reoeivinc 
sndeorleM 

Num- 
ber 

in 

ReeeiviDK 
sradeorlMB 

Num- 
ber 

in 

Receiving 
grade  or  lev 

ID 

the 
Crade 

Num- 
ber 

Per 
cent 

ID 

the 
grade 

Num- 
ber 

Per 
cent 

III 

the 
grade 

bS"' 

Per 
cent 

7 

7 

0.1 

7 

7 

0.1 

Le«thaii83 

3 

10 

0.2 

3 

10 

0.1 

$3  00-83  49 

5 

15 

0.3 

5 

16 

0.2 

3  50-  3  99 

i 

i 

■  6;6 

12 

27 

0.5 

13 

28 

0.4 

5  00-  4  49 

2 

3 

0.1 

9 

36 

0.7 

11 

30 

0.6 

4  50-  4  99 

3 

6 

0.3 

'   25 

61 

1.2 

28 

67 

0.0 

5  00-  5  49 

2 

8 

0.4 

31 

02 

1.0 

33 

100 

1.4 

5  50-  5  99 

15 

23 

1.1 

101 

103 

8.0 

116 

216 

3.0 

6  00-  6  49 

17 

40 

1.9 

97 

200 

5.8 

114 

330 

4.6 

6  50-  6  09 

27 

.  67 

3.1 

247 

537 

10.8 

274 

604 

8.5 

7  00-  7  49 

18 

85 

3.9 

208 

740 

14.0 

221 

825 

11  6 

7  60-  7  00 

52 

137 

6.3 

254 

004 

20.0 

306 

1.131 

15.0 

8  00-  8  49 

26 

163 

7.5 

174 

1,168 

23.6 

200 

1.331 

18.7 

8  50-  8  00 

67 

230 

10.6 

234 

1.402 

28.3 

301 

1.632 

22.0 

0  00-  0  40 

50 

280 

12.9 

199 

1,601 

32.3 

240 

1.881 

26.4 

0.50-  9  99 

132 

412 

19.0 

252 

1.853 

87.4 

384 

2.265 

31.7 

10  00-10  49 

52 

464 

21.3 

248 

2,101 

42.4 

300 

2,565 

35.9 

10  50-10  99 

94 

558 

25.7 

275 

2.376 

47.0 

360 

2.034 

41.1 

11  00-11  49 

68 

626 

28.8 

294 

2,670 

53.8 

362 

3.206 

46.2 

11  50-11  99 

154 

780 

35.8 

261 

2.031 

50.1 

415 

3.711 

52.0 

12  00-12  49 

46 

826 

38.0 

100 

3.121 

62.0 

236 

3.947 

55.3 

12  50-12  09 

108 

934 

42.9 

230 

3.851 

67.6 

338 

4,285 

60.0 

13  00-13  49 

60 

094 

45.7 

181 

3.532 

71.2 

241 

4.526 

63.4 

13  50-13  99 

126 

1.120 

51.5 

195 

3.727 

75.2 

321 

4.847 

67.0 

14  00-14  49 

55 

1,175 

54.0 

164 

3.801 

78.4 

210 

5.066 

71.0 

14  50-14  99 

152 

1,327 

61.0 

133 

4.024 

81.1 

285 

5.351 

75.0 

15  00-15  49 

56 

1.383 

63.5 

120 

4.144 

83.6 

176 

5,527 

77.4 

16  50-15  99 

96 

1,479 

67.9 

106 

4.250 

86.7 

202 

5.729 

80.3 

16  00-16  49 

53 

1.532 

70.4 

100 

4.350 

87.0 

162 

5.801 

82.5 

16  50-16  99 

88 

1.620 

74.4 

105 

4.464 

00.0 

103 

6.084 

85.2 

17  00-17  49 

30 

1.650 

75.8 

02 

4.556 

01.0 

122 

6.206 

87.0 

17  50-17  99 

114 

1.764 

81.0 

81 

4.637 

03.5 

105 

6.401 

89.7 

18  00-18  49 

33 

1.797 

82.5 

58 

4.605 

04.7 

01 

6.492 

91.0 

18  50-18  99 

46 

1.843 

84.7 

42 

4.737 

05.5 

88 

6.580 

02.2 

19  00-19  49 

27 

1,870 

85.9 

30 

4.776 

06.3 

66 

6.646 

03.1 

19  50-19  99 

79 

1,949 

80.5 

67 

4.833 

07.4 

136 

6.782 

05.0 

20  00-20  99 

45 

1.994 

91.6 

43 

4.876 

08.3 

88 

6,870 

06.3 

21  00-21  99 

44 

2.038 

93.6 

22 

4.806 

08.8 

66 

6.936 

07.2 

22  00-22  99 

25 

2.063 

94.8 

21 

4.010 

00.2 

46 

6.082 

07.8 

23  00-23  99 

24 

2.067 

96.9 

8 

4.027 

00.4 

32 

7,014 

08.3 

24  00-24  99 

18 

2.105 

06.7 

26 

4.053 

00.0 

44 

7,058 

08.0 

25  00-26  99 

11 

2,116 

97.2 

1 

4.054 

00.0 

12 

7.070 

09.1 

26  00-26  99 

13 

2.129 

97.8 

4.054 

00.0 

13 

7,083 

00.2 

27  00-27  99 

7 

2.136 

98.1 

■•'2 

4.056 

00.0 

0 

7,002 

09.4 

28  00-28  99 

5 

2.141 

98.8 

1 

4,057 

00.0 

6 

7,098 

99.6 

29  00-29  99 

37 

2.178 

100.0 

2 

4.050 

100.0 

30 

7.137 

100.0 

30  or  over 
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WEEKLY  EARNINGS  OF  WOMEN  SHOP  WOREBBS 
(As  reported  b7<8< 


All  EABMikos 

Gnde« 

of 
weeUy 
earnJBgft 

Wttv  TOHK  crrt 

UP<4TATll 

TOTAL 

m 

tbr 
HTvle 

KfAde  or  Item 

in 
tbe 

RvHivinf 

Nuju- 
ber 
in 
the 

Reoeivins 
grade  or  leee 

Per 

cent 

Num- 
ber 

onnt 

Num- 
ber 

Per 
cent 

LewthsnfS 

257 

237 

5.8 

45 

45 

4.4 

302 

302 

5.4 

S3  (X>-t3  49 

107 

364 

8.2 

1 

46 

4.4 

108 

410 

7.4 

3  50-  3  99 

49 

413 

9.3 

10 

66 

6.4 

59 

469 

8.5 

4  00-  4  49 

146 

559 

12.6 

14 

70 

6.8 

160 

629 

11.4 

4  60-  4  99 

86 

646 

14.4 

16 

86 

8.2 

101 

730 

13.3 

5  00-  5  49 

101 

746 

16.7 

10 

96 

9.2 

111 

841 

15.3 

5  50-  5  99 

89 

835 

18.7 

11 

106 

10.3 

100 

941 

17.1 

6  00-  6  49 

119 

954 

21.4 

35 

141 

13.6 

154 

1,095 

19.9 

6  50-  6  99 

113 

1.067 

23.9 

22 

163 

15.3 

135 

1.230 

22.4 

7  00-  7  49 

134 

1.201 

26.9 

64 

227 

22.0 

198 

U428 

26.0 

7  50-  7  99 

92 

1,293 

29.0 

34 

261 

25.3 

126 

1,664 

28.3 

8  00-  8  49 

171 

1,464 

32.8 

85 

346 

33.4 

256 

1,810 

32.9 

8  50-  8  99 

185 

1.649 

37.0 

32 

378 

36.6 

217 

2,027 

36.9 

9  00-  9  49 

450 

2.099 

47.0 

70 

448 

43.4 

620 

2,647 

46.4 

9  60-  9  99 

250 

2.349 

62.6 

27 

475 

46.0 

277 

2.824 

51.4 

10  00-10  49 

446 

2,795 

62.6 

100 

575 

66.7 

646 

3,370 

61.3 

10  60-10  99 

144 

2.939 

65.9 

42 

617 

59.7 

186 

3.656 

64.7 

11  00-11  49 

206 

3,144 

70.4 

47 

664 

64.3 

252 

3.808 

69.3 

11  50-11  99 

132 

3.276 

73.4 

34 

698 

67.6 

166 

3,974 

72.3 

12  00-12  49 

231 

3.607 

78.6 

88 

786 

76.1 

319 

4,293 

78.1 

12  60-12  99 

95 

3.602 

80.7 

19 

806 

77.9 

114 

4,407 

80.2 

13  00-13  49 

152 

3,754 

84.1 

37 

842 

81.6 

189 

4.696 

83.6 

13  50-13  99 

63 

3,817 

85.5 

27 

869 

84.1 

90 

4.686 

85.3 

14  00-14  49 

101 

3.918 

87.8 

25 

894 

86.6 

126 

4,812 

87.6 

14  60-14  99 

67 

3,985 

89.3 

12 

906 

87.7 

79 

4.891 

89.0 

15  00-15  49 

90 

4,075 

91.3 

29 

936 

90.5 

119 

6.010 

91.2 

16  50-15  99 

38 

4,113 

92.2 

11 

946 

91.6 

49 

5.059 

92.1 

16  00-16  49 

36 

4,149 

93.0 

20 

966 

93.5 

66 

i. 

93.1 

16  50-16  99 

39 

4,188 

93.9 

7 

973 

94.2 

46 

5J01 

93.9 

17  00-17  49 

49 

4,237 

96.0 

16 

988 

96.6 

64 

5,225 

95.1 

17  60-17  99 

21 

4,258 

95.4 

9 

997 

96.5 

30 

6,265 

05.6 

18  00-18  49 

49 

4,307 

96.5 

12 

1,009 

97.7 

61 

S.316 

96.7 

18  60-18  99 

20 

4,327 

97.0 

2 

1,011 

97.9 

22 

6,338 

97.1 

19  00-19  49 

22 

4,349 

97.4 

6 

1,017 

98.4 

28 

r>,:lG6 

97.7 

19  50-19  99 

14 

4,363 

97.8 

2 

1,019 

98.6 

16 

5,3,^2 

97.9 

20  00-20  99 

29 

4,392 

98.4 

7 

1.026 

99.3 

36 

0.418 

98.6 

21  00-21  99 

15 

4,407 

98.8 

3 

1,029 

99.6 

18 

ii.rM 

98.9 

22  00-22  99 

16 

4.423 

99.1 

1 

1,030 

99.7 

17 

5.453 

99.2 

23  00-23  99 

10 

4,433 

99.3 

1,030 

99.7 

10 

5.403 

99.4 

24  00-24  99 

12 

4,445 

99.6 

..... 

1,030 

99.7 

12 

5,475 

99.6 

25  00-25  99 

6 

4,451 

99.8 

1,031 

99.8 

7 

5,182 

99.8 

26  00-26  99 

3 

4,454 

99.8 

1 

1.032 

99.9 

4 

5,4*6 

99.8 

27  00-27  99 

4 

4,458 

99.9 

1,032 

99.9 

4 

5,100 

99.9 

28  00-28  99 

4,468 

99.9 

1.032 

99.9 

5.4W0 

99.9 

29  00-29  99 

4,458 

99.9 

..... 

1,032 

99.9 

5.-100 

99.9 

30  or  over.. . 

4 

4.462 

100.0 

1.033 

100.0 

5 

6.4U5 

100.0 

*A8  reported  by  67  establiehments. 
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IN  REPRESENTATIVB  CONFBCTIONERY  FACTORIES 
in  New  York  CItj  and  24  wp  tale) 


FvLh-vxMB  Earninob* 

* 

UF-flTATB 

TOTAL 

Grades 

of 
weekly 
earnings 

Num- 
ber 

Receiving 
grade  or  less 

Num- 
ber 

in 

Receiving 
grade  or  less 

Num- 
ber 
in 

Receiving 
grade  or  less 

m 

the 

grade 

Num- 
ber 

Per 

cent 

in 

the 

grade 

Num- 
ber 

Per 

cent 

the 
grade 

Num- 
ber 

Per 

cent 

Less  than  63 

S3  00-63  49 



3  50-  3  99 

i 

i 

1 

"6'a 

0.1 

..... 

i 

1 
1 

"o.i 

0.1 

4  00-  4  49 
4  50-  4  99 

i 

2 

0.1 

i 

■'  6!i 

2 

3 

0.1 

5  00-  5  49 

2 

0.1 

1 

0.1 

3 

0.1 

5  60-  5  99 

3 

5 

0.2 

"ir 

18 

2.5 

""26 

23 

0.7 

6  00-  6  49 

15 

20 

0.8 

7 

25 

3.5 

22 

45 

1.4 

6  50-  6  99 

34 

54 

2.1 

48 

73 

10.3 

82 

127 

3.8 

7  00-  7  49 

27 

81 

3.1 

24 

97 

13.6 

51 

178 

5.3 

7  60-  7  99 

80 

161 

6.1 

72 

169 

23.8 

152 

330 

9.9 

8  00-  8  49 

128 

289 

11.0 

18 

187 

26.3 

146 

476 

14.2 

8  50-  8  99 

386 

675 

25.6 

55 

242 

34.0 

441 

917 

27.4 

9  00-  9  49 

204 

879 

33.3 

22 

264 

37.1 

226 

1,143 

34.1 

9  50-  9  99 

398 

1.277 

48.3 

86 

350 

49.2 

484 

1,627 

48.6 

10  00-10  49 

109 

1,386 

62.5 

32 

382 

53.7 

141 

1.768 

62.7 

10  50-10  99 

180 

1,666 

58.9 

36 

418 

58.8 

216 

1.984 

59.2 

11  00-11  49 

107 

1.673 

63.3 

28 

446 

62.7 

135 

2.119 

63.2 

11  50-11  99 

201 

1.874 

70.9 

82 

528 

74.3 

283 

2.402 

71.6 

12  00-12  49 

73 

1.947 

73.7 

14 

542 

76.2 

87 

2,489 

74.2 

12  60-12  99 

128 

2.075 

78.5 

28 

570 

80.2 

156 

2,645 

78.9 

13  00-13  49 

47 

2,122 

80.3 

15 

585 

82.3 

62 

2,707 

80.7 

13  50-13  99 

87 

2.209 

83.6 

20 

605 

85.1 

107 

2.814 

83.9 

14  00-14  49 

56 

2.265 

85.7 

8 

613 

86.2 

64 

2.878 

85.8 

14  60-14  99 

73 

2,338 

88.5 

23 

636 

89.4 

96 

2,974 

88.7 

15  00-15  49 

31 

2,369 

89.6 

8 

644 

90.6 

39 

3.013 

89.9 

15  50-15  99 

28 

2.397 

90.7 

16 

660 

92.8 

44 

3.067 

91.2 

16  00-16  49 

26 

2.423 

91. r 

4 

664 

93.4 

30 

3,087 

92.1 

16  50-16  99 

38 

2.461 

93.1 

13 

677 

95.2 

61 

3,138 

93.6 

17  00-17  49 

18 

2.479 

93.8 

6 

683 

96.1 

24 

3.162 

94.3 

17  50-17  99 

39 

2.518 

05.3 

9 

692 

97.3 

48 

3.210 

95.7 

18  00-18  49 

17 

2,635 

95.9 

1 

693 

97.4 

18 

3.228 

96.3 

18  50-18  99 

19 

2.554 

96.6 

6 

699 

98.3 

25 

3.253 

97.0 

19  00-19  49 

10 

2.564 

97.0 

1 

700 

98.4 

11 

3.264 

97.3 

10  60-19  99 

26 

2.590 

98.0 

5 

706 

99.2 

31 

3.295 

98.3 

20  00-20  99 

10 

2.600 

98.4 

2 

707 

99.4 

12 

3.307 

98.6 

21  00-21  99 

14 

2.614 

98.9 

1 

708 

90.6 

15 

3.322 

99.1 

22  00-22  99 

6 

2.620 

99.1 

708 

99.6 

6 

3.328 

99.2 

23  00-23  99 

10 

2.630 

99.5 

..... 

708 

99.6 

10 

3,338 

99.5 

24  00-24  99 

5 

2,635 

99.7 

709 

99.7 

6 

3,344 

99.7 

26  00-25  99 

1 

2.636 

99.8 

..... 

709 

99.7 

1 

3,345 

99.8 

26  00-26  99 

4 

2,640 

99.9 

710 

99.9 

6 

3.350 

99.9 

27  00-27  99 

2.640 

99.9 

710 

99.9 

3.350 

99.9 

28  00-28  99 

2.640 

99.9 

710 

99.9 

3.350 

99.9 

29  00-29  99 

3 

2.643 

100.0 

""i 

711 

100.0 

4 

3.354 

100.0 

30  or  over 
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New  Yobk  State  Ihdttstmal  Comuissiok 


WEEKLY  KABNINGS  OF  WOMEN  SHOP  WOBKl 

IBS  IN 

(As  reported  hy  IM  « 

MlaMbhBi 

ems.  SI 

Gfdm 

of 
weeldy 

vwmtATm 

» 

TOTAL 

ber 
in 

the 
grade 

grfrde  or  Leas 

bcr 

in 

the 

czmd^ 

Receiving 
ffrsd«  or  !<>» 

Xmu- 

m 
crede 

Reoeivinc 
srade  orkas 

Num- 
ber 

cent 

Per 

Num- 
ber 

Per 
cent 

I.eu  thAD  13 

61 

61 

1.0 

59 

59 

2  0 

120 

120 

1.4 

13  00-i3  49 

13 

7'S 

1.3 

25 

M 

2.9 

37 

157 

1.8 

3  50-  3  99 

23 

96 

1.6 

25 

100 

3  !i 

48 

205 

2.4 

4  00-  4  49 

16 

112 

19 

^ 

13L 

4.5 

38 

343 

2.S 

4  50-  4  99 

16 

128 

2.2 

37 

158 

5,4 

43 

286 

3.3 

S  00-  5  49 

78 

156 

3,7 

41 

199 

5.9 

69 

355 

4.1 

5  iiO-  5  99 

15 

1         171 

2.9 

37 

236 

8.2 

52 

407 

4.7 

6  00-  6  49 

20 

191 

3.3 

68 

304 

10.5 

88 

405 

5.7 

6  50-  6  99 

19 

210 

3.6 

41 

345 

12.0 

60 

556 

6.4 

7  00-  7  49 

34 

244 

4.2 

74 

419 

14.6 

108 

663 

7.6 

7  50-  7  99 

30 

274 

4.7 

83 

502 

17.4 

113 

776 

8.9 

8  00-  8  49 

107 

381 

6.5 

96 

698 

20.7 

203 

979 

11.2 

8  50-  8  99 

49 

430 

7.4 

76 

674 

23.3 

125 

1,104 

12.7 

9  00-  9  49 

98 

528 

9.1 

133 

807 

28.0 

231 

1,336 

15.3 

9  50-  9  99 

68 

596 

10.2 

113 

920 

31.9 

181 

1,516 

17.4 

10  00-10  49 

367 

963 

16.5 

135 

1,055 

36.5 

502 

2.018 

23.2 

10  50-10  99 

82 

1.045 

17.9 

67 

1.122 

38.9 

149 

2.167 

24.9 

11  00-11  49 

273 

1.318 

22.6 

121 

1,243 

43.1 

394 

?  •=61 

29.4 

11  60-11  99 

106 

1,424 

24.4 

101 

1,344 

46.6 

207 

J. 768 

31.8 

12  00-12  49 

340 

1.764 

30.3 

115 

1,459 

50.5 

455 

.^.223 

37.0 

12  50-12  99 

125 

1.889 

32.4 

76 

1.534 

63.1 

200 

^^*.423 

39.3 

13  00-13  49 

264 

2.153 

37.0 

123 

1.657 

57.4 

387 

'4    HIO 

43.8 

13  50-13  99 

111 

2.264 

38.9 

74 

1,731 

60.0 

185 

:iA*95 

45.9 

14  00-14  49 

413 

2.677 

46.0 

109 

1,840 

63.7 

622 

i    47 

51.9 

14  50-14  99 

96 

2,773 

47.6 

66 

1.906 

66.0 

162 

■I .  r^T9 

53.7 

15  00-15  49 

243 

3,016 

51.8 

88 

1,994 

69.1 

331 

:^.010 

57.5 

15  50-15  99 

107 

3,123 

53.6 

68 

2,062 

71.4 

175 

;^.185 

59.5 

16  00-16  49 

150 

3.273 

56.2 

73 

2.136 

74.0 

223 

5.408 

62.1 

16  50-16  99 

114 

3.387 

68.2 

66 

2,191 

76.9 

•      170 

5.678 

64.0 

17  00-17  49 

170 

3,557 

61.1 

68 

2,269 

78.2 

238 

5.816 

66.8 

17  50-17  99 

124 

3.681 

63.2 

69 

2,318 

80.3 

183 

5.990 

68.9 

18  00-18  49 

382 

4.063 

69.8 

74 

2,392 

82.9 

456 

6.455 

74.1 

18  50-18  99 

107 

4.170 

71.6 

49 

2.441 

84.6 

166 

6.611 

75.9 

19  00-19  49 

127 

4,297 

73.8 

42 

2,483 

86.0 

169 

6.780 

77.8 

19  50-19  99 

101 

4.398 

75.5 

44 

2,627 

87.6 

146 

6.025 

79.5 

20  00-20  99 

229 

4,627 

79.4 

99 

2,626 

91.0 

328 

7.253 

83.3 

21  00-21  99 

207 

4,834 

83.0 

86 

2,712 

93.9 

293 

7,546 

86.6 

22  00-22  99 

173 

5,007 

86.0 

50 

2,762 

96.7 

223 

7.769 

89.2 

23  00-23  99 

152 

5,159 

88.6 

34 

2,796 

96.8 

186 

7.055 

91.3 

24  00-24  99 

150 

5,309 

91.2 

32 

2,828 

98.0 

182 

8.137 

93.4 

25  00-25  99 

132 

5,441 

93.4 

17 

2,846 

98.5 

149 

8.286 

95.1 

26  00-26  99 

95 

5,536 

96.1 

20 

2,866 

99.2 

115 

8.401 

96.5 

27  00-27  99 

77 

5.613 

96.4 

4 

2.869 

99.4 

81 

8.483 

97.4 

28  00-28  99 

49 

5,662 

97.3 

3 

2,872 

99.4 

62 

8.534 

98.0 

29  00-29  99 

52 

5,714 

98.1 

5 

2,877 

99.7 

67 

8.501 

98.6 

30  or  over 

108 

5,822 

100.0 

10 

2.887 

100.0 

118 

8.700 

100.0 

*  As  reported  by  98  estabUshmentB. 
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REPRESENTATiyS  CIGAR  AND  TOBACCO  FACTOBUS 
ia  New  York  Oty  and  4S  ap  f  Ic) 


FuLL-mcB  Eabninos* 

TJT-VTKTU 

TOTAL 

Gndn 

weekly 
mrninga 

Num- 
ber    I 

tndfl  or  !<»« 

ber 

Rocvjvinc 
gT*dt^  <iT  lev* 

in 

in 
the 

Prr 

in 
the 

Num.' 
b«T 

thf 

L6M  than  $3 

"2 

2 

'    o.i 

2 

2 

"6.6 

93  00-S3  49 

i 

i 

"oo 

6 

8 

0.4 

7 

9 

0.1 

3  60-  3  99 

1 

2 

0.0 

6 

14 

0.7 

7 

16 

0.2 

4  00-  4  49 

2 

0.0 

3 

17 

0.9 

3 

19 

0.3 

4  50-  4  99 

5 

7 

0.1 

17 

34 

1.8 

22 

41 

0.6 

6  00-  6  49 

1 

8 

0.1 

13 

47 

2.4 

14 

55 

0.8 

5  50-  6  99 

2 

10 

0.2 

33 

80 

4.1 

35 

90 

1.3 

6  00-  6  49 

3 

13 

0.3 

21 

101 

5.2 

24 

114 

1.6 

6  60-  6  99 

14 

27 

0.5 

43 

144 

7.4 

57 

171 

2.4 

7  00-  7  49 

9 

36 

0.7 

43 

187 

9.7 

62 

223 

3.2 

7  60-  7  99 

67 

103 

2.0 

48 

235 

12.2 

115 

338 

4.8 

8  00-  8  49 

30 

133 

2.6 

40 

275 

14.2 

70 

408 

6.8 

8  60-  8  99 

73 

206 

4.0 

77 

352 

18.2 

150 

558 

7.9 

9  00-  9  49 

50 

256 

6.0 

72 

424 

21.9 

122 

680 

9.6 

9  50-  9  99 

343 

599 

11.6 

91 

515 

26.7 

434 

1.114 

15.7 

10  00-10  49 

68 

667 

13.0 

51 

566 

29.3 

119 

1.233 

17.4 

10  50-10  99 

249 

916 

17.8 

86 

652 

33.7 

335 

1.568 

22.2 

11  00-11  49 

92 

1.008 

19.6 

66 

718 

37.2 

158 

1.726 

24.4 

11  60-11  99 

325 

1.333 

26.9 

82 

800 

41.4 

407 

2.133 

30.1 

12  00-12  49 

119 

1.452 

28.2 

59 

859 

44.4 

178 

2.311 

32.7 

12  60-12  99 

251 

1.703 

33.1 

91 

950 

49.2 

342 

2,653 

37.5 

13  00-13  49 

103 

1.806 

35.1 

53 

1.003 

61.9 

156 

2.809 

39.7 

13  60-13  99 

399 

2.205 

42.9 

85 

1,088 

56.3 

484 

3.293 

46.5 

14  00-14  49 

89 

2.294 

44.6 

51 

1.139 

59.0 

140 

3.433 

48.5 

14  60-14  99 

230 

2.524 

49.1 

65 

1.204 

62.3 

295 

3.728 

52.7 

15  00-15  49 

90 

2.614 

50.8 

46 

1.250 

64.7 

136 

3,864 

54.6 

15  50-15  99 

137 

2.751 

53.5 

56 

1.306 

67.6 

193 

4,057 

57.3 

16  00-16  49 

105 

2,856 

55.5 

56 

1.362 

70.4 

161 

4.218 

59.6 

16  50-16  99 

151 

3.007 

58.4 

54 

1.416 

73.3 

205 

4.423 

62.5 

17  00-17  49 

121 

3.128 

60.8 

48 

1.464 

75.8 

169 

4.592 

64.9 

17  50-17  99 

365 

3.493 

67.9 

63 

1,527 

79.0 

428 

5.020 

70.9 

18  00-18  49 

100 

3.593 

69.8 

45 

1,572 

81.4 

145 

5.165 

73.0 

18  60-18  99 

113 

3.706 

72.0 

36 

1.608 

83.2 

149 

5.314 

75.1 

19  00-19  49 

98 

3.804 

73.9 

33 

1.641 

84.9 

131 

5.445 

77.0 

19  60-19  99 

214 

4.018 

78.1 

76 

1.717 

88.9 

290 

5.735 

81.1 

20  00-20  99 

187 

4.205 

81.7 

70 

1,787 

92.4 

257 

5.992 

84.7 

21  00-21  99 

163 

4.368 

84.9 

33 

1.820 

94.2 

196 

6.188 

87.5 

22  00-22  99 

146 

4.514 

87.7 

32 

1,852 

95.9 

178 

6.366 

90.0 

23  00-23  99 

142 

4.656 

90.6 

30 

1.882 

97.4 

172 

6.538 

92.4 

24  00-24  99 

128 

4.784 

93.0 

17 

1.899 

98.3 

145 

6.683 

94.4 

25  00-25  99 

94 

4.878 

94.8 

16 

1,914 

99.1 

109 

6.792 

96.0 

26  00-26  99 

76 

4.954 

96.3 

3 

1.917 

99.2 

79 

6.871 

97.1 

27  00-27  99 

49 

6,003 

97.2 

3 

1.920 

99.4 

52 

6.923 

97.8 

28  00-28  99 

49 

5,052 

98.2 

4 

1,924 

99.6 

53 

6.976 

98.6 

29  00-29  99 

92 

5,144 

100.0 

8 

1.932 

100.0 

100 

7,076 

100.0 

30  or  over 
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New  York  State  Industrial  Commission 


WEEKLY  EARNINGS  OF  WOMEN  SHOP  WORKERS  IN  RBPRESBNTATIYB 

SHIRTS    AND    COLLARS.    CONFBCT 
(Aa  reported  by  417  <whibHeh«enti,  2S7 


All  EARKnroa 

GtsAtm 
of 

earnings 

SKW    TORE    CitT 

UP-«TATB 

TOTAL 

Num- 
ber 

erade  or  iau 

Ku  [Ti- 
ber 

Receiving 
grade  or  leas 

Num- 
ber 

Reooring 
grade  or  leas 

fn 

in 

the 

end. 

m 

the 

KTwdt 

Sam- 
ber 

Per 

neat 

ber 

Pet 

to 

the 

gmde 

Nmn* 
ber 

PtT 

Less  than  S3 

461 

461 

2.8 

496 

496 

3.0 

957 

057 

2.9 

$3  00-13  49 

160 

621 

3.8 

141 

637 

3.8 

301 

1.268 

3.8 

3  50-  3  09 

112 

733 

4.5 

172 

809 

4.9 

284 

1.642 

4.7 

4  00-  4  49 

204 

937 

5.8 

202 

1,011 

6.1 

406 

1.048 

6.9 

4  60-  4  99 

161 

1.098 

6.8 

222 

1.233 

7.4 

383 

2.331 

7.1 

6  00-  5  49 

202 

1,300 

8.0 

295 

1.528 

9.2 

497 

2,828 

8  6 

5  50-  6  99 

167 

1,467 

9.0 

310 

1,838 

11.0 

477 

3,305 

10.1 

6  00-  6  49 

231 

1.698 

10.4 

487 

2.325 

14.0 

718 

4.023 

12  2 

6  50-  6  99 

210 

1,908 

11.8 

410 

2.735 

16.4 

620 

4.643 

14.1 

7  00-  7  49 

289 

2.197 

13.6 

658 

3.393 

20.4 

947 

5.500 

17.0 

7  50-  7  99 

236 

2.433 

15.0 

608 

4.001 

24.0 

844 

6.434 

19.6 

8  OO-  8  49 

434 

2.867 

17.7 

780 

4,781 

28.7 

1.214 

7.648 

23.3 

8  50-  8  99 

349 

3.216 

19.8 

597 

5.378 

32.3 

046 

8.504 

26.1 

9  00-  9  49 

763 

3.979 

24.5 

824 

6.202 

37.2 

1.587 

10.181 

31  0 

9  50-  9  99 

508 

4.487 

27.7 

688 

6.890 

41.3 

1.106 

11,377 

34.6 

10  00-10  49 

1,164 

5.651 

34.9 

887 

7,777 

46.7 

2,051 

13.428 

40.1 

10  50-10  99 

452 

6.103 

37.6 

720 

8.497 

51.0 

1.172 

14.600 

44.4 

11  00-11  49 

828 

6.931 

42.7 

938 

9,435 

66.6 

1,766 

16.366 

40.8 

11  50-11  99 

454 

7.385 

46.5 

773 

10.208 

61.3 

1.227 

17.503 

53.5 

12  00-12  49 

936 

8.321 

51.3 

819 

11,027 

66.2 

1,755 

10.348 

68.8 

12  50-12  99 

407 

8.728 

53.8 

525 

11.552 

69.3 

932 

20,280 

61.7 

13  00-13  49 

680 

9.408 

58.0 

654 

12.206 

73.2 

1.334 

21,614 

65.7 

13  50-13  99 

316 

9.724 

60.0 

496 

12.702 

76.2 

812 

22,426 

68.2 

14  00-14  49 

776 

10.500 

64.8 

507 

13.209 

79.3 

1.283 

23.700 

72.1 

14  50-14  99 

298 

10.798 

66.6 

378 

13.587 

81.5 

676 

24.385 

74.2 

15  00-15  49 

644 

11.442 

70.6 

405 

13,992 

84.0 

1,040 

26,434 

77  3 

15  50-15  99 

265 

11.707 

72.2 

323 

14.316 

85.9 

588 

26,022 

79   1 

16  00-16  49 

392 

12.099 

74.6 

297 

14.612 

87.7 

680 

26,711 

81.2 

16  50-16  99 

265 

12.364 

76.3 

259 

14.871 

89.2 

624 

27.236 

82.8 

17  00-17  49 

388 

12.762 

78.6 

272 

15.143 

90.9 

660 

27,805 

»4  8 

17  50-17  99 

225 

12,977 

80.0 

224 

15,367 

92.2 

440 

28,344 

86.2 

18  00-18  49 

595 

13.572 

83.7 

251 

15,618 

93.7 

846 

20.100 

88  8 

18  50-18  99 

193 

13.765 

84.9 

164 

15,782 

94.7 

357 

20,547 

80  9 

19  00-19  49 

232 

13.997 

86.3 

124 

15.906 

95.4 

366 

20.003 

90  9 

19  50-19  99 

165 

14.162 

87.3 

102 

16,008 

96.1 

267 

30,170 

01.7 

20  00-20  99 

389 

14.551 

89.7 

204 

16,212 

97.3 

503 

30.763 

03.6 

21  00-21  99 

307 

14.858 

91.6 

151 

16,363 

98.2 

458 

31.221 

94.9 

22  00-22  99 

269 

15,127 

93.3 

89 

16.452 

98.7 

368 

31,570 

96.0 

23  00-23  99 

206 

15.333 

94.6 

59 

16,511 

99.1 

265 

31,844 

96.8 

24  00-24  99 

203 

16.536 

95.8 

46 

16.557 

99.3 

240 

32.003 

97.6 

25  00-25  99 

168 

15,704 

96.8 

48 

16.605 

99  6 

216 

32.300 

98  3 

26  00-26  99 

123 

15,827 

97.6 

26 

16.631 

99.8 

140 

32.468 

98.7 

27  00-27  99 

103 

15.930 

98.2 

5 

16.636 

99.8 

108 

32.566 

99  0 

28  00-28  99 

62 

15.992 

98.6 

7 

16.643 

99.9 

60 

32.635 

99.2 

29  00-29  99 

62 

16,054 

99.0 

8 

16.651 

99.9 

70 

32.706 

99. o 

30  or  over 

161 

16,215 

100.0 

15 

16,666 

100.0 

176 

32.881 

100.0 

*  As  reported  by  377  eetabliahments. 


Digitized  by  VjOOQ IC 


Weekly  Earnings  of  Women 


17 


E8TABUSHMBNT8    IN    POUR    FACTORY    INDUSTRIES    (PAPER    BOXES. 
lONBSY.  AND  aCARS  AND  TOBACCO) 
i  B  New  York  Cllj  and  IM  iv-flMe) 


FuLL-mui  Eiuufixas* 

cirr 

Vf-^rfAT^ 

TOTAL 

of 

K' um- 
ber 

yrade  or  !<*« 

»*r    : 

in 
smde 

Reiirivitig 
C?mdii  or  IcfH 

bU 
in 

in 
Krmd« 

Num- 
ber 

OAot 

Nurn- 
ber 

Per 

7 

7 

0.1 

7 

7 

0.0 

LoRii  thmn^ 

5 

la 

o.t 

6 

12 

O.l 

•3  0(Ft3  4U 

""i 

*    "    'i 

"6!6 

It 

33 

0.2 

13 

24 

OA 

a  50-  3  f)g 

4  , 

5 

0.0 

19 

42 

0.4 

23 

47 

0.2 

4  00-  4  49 

2 

7 

0.1 

13 

h5 

O.fl 

15 

62 

0.3 

4  .50-  4  00 

9 

10 

0   1 

48 

loa 

1.1 

67 

im 

0  6 

S  00-  5  49 

7 

23 

0.2 

50 

16^ 

1.7 

57 

176 

0.8 

5  50-  5  ©0 

25 

48 

0.4 

176 

320 

3.6 

201 

377 

1.8 

6  00-  6  40 

40 

88 

0.8 

146 

474 

6.1 

186 

562 

2.7 

6  50-  6  00 

»1 

170 

1.6 

378 

852 

0.2 

400 

1.031 

6.0 

7  00-  7  40 

06 

244 

2.1 

322 

1.174 

12.7 

387 

1.418 

6.0 

7  50-  7  00 

218 

462 

4.1 

442 

1.616 

17.4 

660 

2,078 

10.1 

8  00-  8  40 

107 

650 

6.8 

305 

1.021 

20.8 

502 

2.580 

12.5 

8  50-  8  00 

500 

1.240 

11.0 

506 

2.427 

26.3 

1.006 

3.676 

17.8 

0  00-  0  40 

353 

1.602 

14.1 

361 

2,788 

30.2 

714 

4.300 

21.3 

0  50-  0  00 

1.005 

2,607 

23.0 

561 

3.340 

36.2 

1,566 

5.056 

28.0 

10  00-10  40 

311 

2.Q18 

26.7 

404 

3,753 

40.6 

715 

6.671 

32.4 

10  60-10  00 

687 

3.605 

31.7 

405 

4.248 

46.0 

1.182 

7,853 

38.1 

11  00-11  40 

335 

3.940 

34.7 

472 

4,720 

61.1 

807 

8.660 

42.0 

11  50-11  00 

810 

4,750 

41.8 

536 

5.256 

66.0 

1.346 

10.006 

48.6 

12  00-12  40 

310 

5,060 

44.6 

321 

5.577 

60.3 

631 

10.637 

51.6 

12  50-12  00 

677 

6.637 

40.6 

440 

6.017 

65.1 

1.017 

11.654 

56.6 

13  00-13  40 

244 

6.881 

61.8 

328 

6.346 

68.6 

572 

12.226 

60.4 

13  50-13  00 

001 

6,672 

57.0 

365 

6.700 

72.4 

1.046 

13.272 

64.4 

14  00-14  40 

231 

6.803 

60.0 

277 

6,077 

75.4 

508 

13,780 

66.0 

14  50-14  00 

545 

7.348 

64.7 

287 

7.264 

78.6 

832 

14.612 

70.0 

15  00-15  40 

204 

7,662 

66.5 

211 

7,475 

80.0 

415 

15.027 

73.0 

15  50-15  00 

323 

7,875 

60.4 

206 

7.681 

83.1 

520 

15.556 

75.5 

16  00-16  40 

201 

8,076 

71.1 

201 

7.882 

86.3 

402 

15.058 

77.5 

16  50-16  00 

311 

8,387 

73.0 

204 

8.086 

87.4 

515 

16.473 

80.0 

17  00-17  40 

180 

8.676 

75.6 

166 

8.252 

80.3 

365 

16.828 

81.7 

17  50-17  00 

537 

0,113 

80.3 

167 

8.410 

01.1 

704 

17.532 

85.1 

18  00-18  40 

157 

0.270 

81.6 

117 

8.636 

02.4 

274 

17.806 

86.4 

18  50-18  00 

188 

0,468 

83.3 

08 

8.634 

03.4 

286 

18.002 

87.8 

10  00-10  40 

130 

0,607 

84.5 

82 

8.716 

04.3 

221 

18.313 

88.0 

10  50-10  00 

333 

0.030 

87.5 

154 

8,870 

06.0 

487 

18.800 

01.3 

20  00-20  00 

240 

10,170 

80.6 

124 

8,004 

07.3 

.373 

10.173 

03.1 

21  00-21  00 

224 

10,403 

01.6 

63 

0.057 

08.0 

287 

10,460 

04.5 

22  00-22  00 

170 

10,682 

03.2 

67 

0.114 

08.6 

236 

10.606 

05.6 

23  00-23  99 

178 

10,760 

04.8 

40 

0.154 

00.0 

218 

10.014 

06.7 

24  00-24  00 

151 

10.011 

06.1 

45 

0.100 

00.5 

106 

20.110 

07.6 

25  00-25  09 

106 

11.017 

07.0 

17 

0.216 

00.7 

123 

20.233 

08.2 

26  00-26  00 

06 

11,112 

07.0 

6 

0.221 

00.8 

100 

20.333 

08.7 

27  00-27  00 

56 

11,168 

08.4 

6 

0,227 

00.8 

62 

20.305 

00.0 

28  00-28  00 

54 

11,222 

08.8 

6 

0.232 

00.0 

50 

20.454 

00.3 

20  00-29  90 

132 

11,364 

100  0 

11 

0,243 

100.0 

143 

20.507 

100.0 

30  or  over 
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New  York  State  Industrial  Commission 


WEEKLY  EARNINGS  OF  WOMEN  IN  EEPKB 
(As  reported  by  2M  eatablMnMala,  88 


All  Earnings 

Gnda 

ttmw  Tcnx  car         \ 

UP^TATI 

TOTAL 

wcf.kly 

eftniinf> 

in 
Hit 

H(^coi 

vin^ 

Num- 
ber 
m 
the 

BmdD  1 

in 

Reeviviag 

KTwJe  or  lrtB4      j 

snilooT  Icsa 

trmd«  or  !i^ 

Num- 
ber 

Per 
cent 

NqflH 

bet 

Per 

Dent 

^jfm  thin  83 

4 

4 

0.0 

5 

5 

O.L 

9 

» 

0. 

83  Oa-tS  49 

19 

23 

0.1 

22 

27 

0.4 

41 

AO 

03 

S  50-  3  99 

13 

36 

0.2 

22 

49 

0.6 

3S 

as 

0  3 

4  €0-  4  49 

26 

62 

0.3 

51 

100 

1.3 

77 

162 

OA 

4  50-  4  99 

52  ; 

114 

0  5 

55 

15^ 

2   1 

107 

269  , 

Ofl 

♦■i  00-  5  49 

128 

242 

1.^ 

165 

320 

4.2 

203 

562 

'JO 

5  50-  5  99 

s-i 

324 

1.0 

107 

427 

5.7 

189 

751 

3.fl 

6  00-  6  49 

197 

521 

2.6 

441 

868 

11.6 

638 

1.389 

4.9 

6  50-  6  99 

268 

789 

3.8 

189 

1,067 

14.0 

457 

1,846 

6.5 

7  00-  7  49 

342 

1,131 

5.4 

626 

1,683 

22.3 

968 

2.814 

9.9 

7  50-  7  99 

334 

1,465 

7.1 

206 

1.889 

25.0 

540 

3.354 

11.9 

8  00-  8  49 

840 

2.305 

11.1 

1,034 

2,923 

38.7 

1.874 

5.228 

18.5 

8  50-  8  99 

252 

2.557 

12.3 

143 

3,066 

40.6 

395 

6.623 

19.9 

9  00-  9  49 

1,356 

3,913 

18.9 

878 

3.944 

52.3 

2.234 

7.867 

27.8 

9  50-  9  99 

386 

4,299 

20.7 

97 

4.041 

63.6 

483 

8,340 

29.5 

10  00-10  49 

1,952 

6,251 

30.1 

970 

6.011 

66.4 

2,922 

11,262 

39.8 

10  60-10  99 

688 

6,939 

33.5 

84 

6,095 

67.6 

772 

12.034 

42.5 

11  00-11  49 

1.039 

7,978 

38.6 

369 

6.464 

72.3 

1,398 

13,432 

47.5 

11  50-11  99 

730 

8.708 

41.9 

66 

5.610 

73.0 

786 

14,218 

50.3 

12  00-12  49 

2.254 

10.962 

62.9 

701 

6,211 

82.3 

2,066 

17,173 

60.7 

12  50-12  99 

549 

11.511 

66.5 

63 

6,264 

83.0 

602 

17.775 

.   62.8 

13  00-13  49 

933 

12.444 

60.0 

135 

6,399 

84.8 

1.068 

18.843 

66.6 

13  50-13  99 

302 

12.746 

61.4 

64 

6,453 

86.6 

866 

19.100 

67.9 

14  00-14  49 

1,487 

14.233 

69.1 

244 

6,697 

88.7 

1,731 

20.030 

74.0 

14  50-14  99 

296 

14.529 

70.1 

19 

6,716 

89.0 

315 

21.245 

75.1 

15  00-15  49 

1,417 

15.946 

76.9 

289 

7,006 

92.8 

1.706 

22.051 

81.1 

15  50-15  99 

186 

16.132 

77.8 

16 

7,021 

93.0 

202 

23.153 

81.9 

16  00-16  49 

802 

16.934 

81.7 

81 

7,102 

94.1 

883 

24.036 

85.0 

16  50-16  99 

188 

17.122 

82.6 

20 

7,122 

94.4 

208 

24,244 

85.7 

17  00-17  49 

476 

17.598 

84.9 

63 

7,186 

96.2 

539 

24.783 

87.6 

17  50-17  99 

126 

17.724 

85.5 

10 

7,195 

96.3 

136 

24.010 

88.1 

18  00-18  49 

781 

18.505 

89.2 

95 

7,290 

96.6 

876 

26.705 

91  2 

18  50-18  99 

84 

18,589 

89.6 

8 

7,298 

96.7 

92 

25.887 

91.5 

19  00-19  49 

174 

18.763 

90.5 

14 

7,312 

96.9 

188 

26.075 

92.2 

19  50-19  99 

48 

18,811 

90.7 

8 

7.320 

97.0 

66 

26.131 

92.4 

20  00-20  99 

620 

19.431 

93.7 

86 

7.406 

98.1 

706 

26,837 

W  9 

21  00-21  99 

122 

19.553 

94.3 

17 

7.423 

98.4 

139 

26.976 

95.4 

22  00-22  99 

249 

19.802 

95. 5 

17 

7.440 

98.6 

266 

27.242 

96.3 

23  00-23  99 

76 

19.878 

95.9 

9 

7.449 

•98.7 

86 

27.327 

966 

24  00-24  99 

66 

19.944 

96.2 

6 

7.454 

98.8 

71 

27.308 

96.9 

25  00-25  99 

240 

20.184 

97.3 

27 

7.481 

99.1 

267 

27.665 

97.8 

26  00-26  99 

26 

20.210 

97.5 

2 

7.483 

99.2 

28 

27.603 

97.9 

27  00-27  99 

40 

20.250 

97.6 

6 

7.488 

99.2 

45 

27.738 

98.1 

28  00-28  99 

50 

20.300 

97.9 

6 

7.494 

99.3 

66 

27.704 

98.3 

29  00-29  99 

8 

20.308 

97.9 

1 

7.495 

99.3 

9 

27.803 

983 

30  or  over 

428 

20,736 

100.0 

48 

7.643 

100.0 

476 

28.270 

100.0 

*  As  reported  by  202  establiBhments. 
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SENTATIVE  MBRCANTILB  ESTABLISHMENTS 
in  N«w  York  Qty  aad  118  np-state) 


FULXr-TXlfB  EARNINGS* 

K«W  TOBK  CITT 

CP-BTATE 

TOTAL 

• 

Grades 

of 
weekly 
earnings 

Num- 
ber 

Reoei\'ing 
grade  or  less 

Num- 
ber 

in 

Rece 
grade 

ving 
orleaa 

Num- 
ber 

in 

Receiving 
grade  or  less 

in 

the 

«rtde 

Num- 
ber 

Per 
cent 

in 

the 

Ciade 

Num- 
ber 

Per 
cent 

in 
the 
grade 

Num- 
ber 

Per 

cent 

2 

2 

2 

2 

4 

4 

Less  than  $3 

1 

3 

5 

7 

'  OA 

6 

10 

S3  00-S3  40 

3 

3 

10 

0.2 

3 

13 

"" '6!i 

3  50-  3  99 

..... 

3 

13 

23 

0.4 

13 

26 

0.1 

4  00-  4  49 

4 

13 

36 

0.6 

14 

40 

0.2 

4  50-  4  99 

14 

18 

6!i 

67 

103 

1.7 

81 

121 

0.6 

5  00-  5  49 

3 

21 

0.1 

49 

152 

2  4 

52 

173 

0.7 

6  50-  6  99 

43 

64 

0.4 

310 

402 

7.4 

3.'>3 

526 

2.3 

6  00-  6  49 

33 

97 

0.6 

101 

563 

9.1 

134 

660 

2.8 

6  50-  6  99 

206 

303 

1.8 

503 

1.066 

17.2 

709 

1,369 

5.9 

7  00-  7  49 

71 

374 

2.2 

127 

1.193 

19.3 

198 

1,567 

6.8 

7  50-  7  99 

507 

881 

5.2 

828 

2.021 

32.7 

1.335 

2.902 

12.5 

8  00-  8  49 

121 

1,002 

5.9 

129 

2.150 

34.7 

250 

3,152 

13.6 

8  50-  8  09 

1.110 

2.112 

12.4 

741 

2.891 

46.7 

1,851 

5,003 

21.6 

9  00-  9  49 

270 

2.382 

14.0 

81 

2.972 

48.0 

351 

5,. 354 

23.1 

9  50-  9  99 

1,665 

4,047 

23.8 

885 

3.8,57 

62.3 

2.550 

7,904 

34.1 

10  OO-IO  49 

533 

4.580 

26.9 

71 

3.928 

63.4 

604 

8. .508 

36.7 

10  60-10  99 

937 

5.517 

32.4 

307 

4.2.35 

68.4 

1,244 

9,7.52 

42.0 

11  00-11  49 

605 

6.022 

35.4 

51 

4.286 

69.3 

556 

10.308 

44.4 

11  50-11  99 

2,153 

8.175 

48.0 

669 

4.955 

80.1 

2.822 

13,130 

50.6 

12  00-12  49 

413 

8,. 588 

50.4 

33 

4.988 

80.6 

446 

13.576 

58.5 

12  50-12  00 

805 

9.393 

55.2 

124 

5,112 

82.6 

929 

14,505 

62.5 

13  00-13  49 

213 

9.606 

56.4 

44 

5,156 

83  3 

257 

14.762 

63.6 

13  50-13  99 

1,433 

11.039 

6-1.9 

228 

5.384 

87.0 

1,661 

16.423 

70.8 

14  00-14  49 

229 

11.268 

66.2 

27 

6.411 

87.4 

256 

16,079 

71.9 

14  50-14  99 

1,338 

12.606 

74.1 

276 

5.687 

91.9 

1.614 

18,293 

78.8 

15  00-16  49 

135 

12.741 

74.9 

12 

6.699 

92.1 

147 

18,440 

79.4 

16  60-16  99 

775 

13.516 

79.4 

78 

5.777 

93.3 

853 

19,293 

83.1 

16  00-16  49 

119 

13.635 

80.1 

18 

6.795 

93.6 

137 

19.430 

83.7 

16  50-16  99 

455 

14.090 

82.8 

60 

6.8,55 

94  6 

515 

19,945 

86.0 

17  00-17  49 

64 

14,154 

83.2 

10 

6.865 

94  8 

74 

20,019 

86.3 

17  50-17  99 

756 

14.910 

87.6 

86 

5.951 

96.2 

842 

20.861 

89.9 

18  00-18  49 

72 

14.982 

88.1 

7 

5.958 

96.3 

79 

20.940 

90.2 

18  50-18  99 

156 

15.138 

89.0 

14 

5.972 

96.4 

170 

21,110 

91.0 

19  00-19  49 

27 

15.165 

89.1 

8 

6,980 

96.6 

35 

21,145 

91.1 

19  50-19  99 

603 

15.768 

92.7 

81 

6.061 

97.9 

684 

21,829 

94.1 

20  00-20  99 

114 

15.882 

93.3 

17 

6.078 

98.2 

131 

21.960 

94.6 

21  00-21  99 

241 

16.123 

94.8 

15 

6,093 

98.4 

256 

22.216 

95.7 

22  00-22  99 

69 

16.192 

95.2 

6 

6.099 

98.5 

75 

22.291 

96.1 

23  00-23  99 

57 

16.249 

95.5 

5 

6.104 

98.6 

62 

22.3.53 

96.3 

24  00-24  99 

235 

16.484 

96.9 

26 

6.130 

99.0 

261 

22.614 

97.4 

26  00-25  99 

25 

16,509 

97.0 

2 

6.132 

99.1 

27 

22.641 

97.6 

26  00-26  99 

35 

16.544 

97.2 

5 

6.137 

99.2 

40 

22.681 

97.8 

27  00-27  99 

49 

16.593 

97.5 

5 

6,142 

09.2 

54 

22.735 

98.0 

28  00-28  99 

6 

16.699 

97.6 

1 

6,143 

99.3 

7 

22,742 

98.0 

29  00-29  99 

415 

17.014 

100.0 

46 

6.189 

100.0 

461 

23.203 

100.0 

30  or  over 
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COMPARISON  OF  WEEKLY  EARNINGS  OF  WOMEN  IN  1919-14 


Papeb  Box  Making 

Shirt  and  Collar  Making 

Grades 
of 

1913-14 

1918-19 

1913-14 

1018-10 

weekly 

• 

caminss 

Num- 

Cumu- 

Num- 

Cumu- 

Num- 

Cumu- 

Num- 

Cumu- 

ber 

lative 

ber 

lative 

ber 

lative 

ber 

lative 

in  the 

per- 

in the 

per- 

in the 

per- 

in the 

P«^ 

gnde 

centage 

grade 

centage 

grade 

centage 

grade 

ceniage 

Less  than  $3 

180 

2.6 

126 

2.8 

480 

5.5 

409 

2.9 

$3  00-  3  49 

153 

4  8 

25 

3.3 

301 

8.0 

131 

3.8 

3  50-  3  99 

201 

7.7 

25 

3.9 

334 

12.7 

152 

4.9 

4  00-  4  49 

344 

12.7 

28 

4  5 

492 

18.3 

180 

6.2 

4  50-  4  99 

429 

18.9 

45 

5.5 

504 

24.1 

194 

7.5 

5  OO-  5  49 

655 

28.4 

62 

6.9 

685 

31.9 

255 

9.3 

5  50-  5  99 

624 

36.0 

74 

8.5 

583 

38.5 

•      251 

11.1 

6  00-  6  49 

040 

45.2 

07 

10.7 

723 

46.8 

379 

13.8 

6  50-  6  99 

428 

51.4 

81 

12.4 

500 

52.6 

3-14 

16.2 

7  00-  7  49 

409 

58.7 

123 

15.2 

642 

59.9 

518 

19  9 

7  50-  7  99 

387 

61.3 

146 

18.4 

484 

65.4 

459 

23.1 

8  00-  8  99 

821 

76.1 

328 

25.7 

903 

75.7 

1,031 

30.4 

9  00-  9  99 

072 

85.9 

456 

35.8 

653 

83.1 

1.118 

38  3 

10  00-10  99 

449 

92.4 

543 

47.8 

510 

88.9 

1.297 

47.4 

11  00-11  99 

236 

95.8 

513 

59.2 

283 

92.2 

1.461 

57.7 

12  00-12  99 

172 

98.3 

455 

69.3 

254 

95.1 

1,144 

65.8 

13  00-13  99 

56 

09.1 

354 

77.1 

162 

96.9 

941 

72.6 

14  00-14  99 

29 

99.5 

262 

82.9 

110 

98.2 

808 

78.2 

15  00-15  99 

11 

99.7 

267 

88.9 

80 

99.1 

696 

83.1 

16  00-17  99 

17 

99.9 

301 

95.5 

51 

99.7 

1.011 

90.2 

18  00-19  99 

3 

99.9 

115 

98.1 

21 

99.9 

658 

94.9 

20  00-24  99 

2 

99.9 

79 

99.8 

8 

99.9 

539 

98.7 

25  00-29  99 

1 

100.0 

7 

99.9 

1 

100.0 

136 

99.6 

30  or  over. . . 

1 

100.0 

62 

100.0 

Total.... 

6.909 

4,513 

8.773 

14.164 
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AND    19tS-lf    IN    SEPSESBNTATITB   BSTABLI8HMKNTS 


CoNncnoNBBT  Maxxno 

MkRCAMTXLK   EaTABLIBHMBim 

1913-14 

1918-19 

1913-14 

1918-19 

Grades 
of 

Num- 

Cumu- 

Num- 

Cumu- 

Num- 

Cumu- 

Num- 

Cumu- 

weekly 
earnings 

ber 

lative 

ber 

lative 

ber 

Utive 

ber 

lative 

in  tJi« 

pcr- 

in  the 

per- 

in the 

per- 

in the 

per- 

srade 

ocntace 

grade 

centage 

grade 

centage 

grade 

centage 

270 

5.3 

302 

5.4 

424 

1.4 

•9 

0.0 

Less  than  $3 

165 

8.4 

108 

7.4 

471 

3.0 

41 

0.2 

$3  00-  3  40 

180 

12.0 

59 

8.5 

671 

5.2 

35 

0.3 

3  50-  3  99 

344 

18.7 

160 

11.4 

1.600 

10.5 

77 

0.6 

4  00-  4  49 

494 

28.3 

101 

13.3 

1,085 

14.2 

107 

0.9 

4  60-  4  99 

743 

42.8 

111 

15.3 

2.285 

21.8 

293 

2.0 

5  00-  5  49 

511 

52.8 

100 

17.1 

1.076 

25.4 

189 

2.6 

5  60-  5  99 

506 

62.6 

154 

19.9 

3.513 

37.1 

638 

4.9 

6  OO-  6  40 

326 

ee.o 

135 

22.4 

989 

40.4 

457 

6.5 

6  50-  6  99 

307 

76.0 

198 

26.0 

3.333 

51.4 

968 

9.9 

7  00-  7  49 

248 

79.8 

126 

28.3 

838 

54.2 

540 

11.9 

7  50-  7  99 

387 

87.4 

473 

36.9 

3.486 

65.9 

2.269 

19.9 

8  00-  8  09 

265 

02.5 

797 

51.4 

2,396 

73.8 

2.717 

29.5 

9  00-  9  09 

101 

96.3 

732 

64.7 

2.130 

80.9 

3.694 

42.5 

10  00-10  09 

82 

97.9 

418 

72.3 

993 

84.2 

2.184 

50.3 

U  00-11  99 

50 

98.8 

433 

80.2 

1.388 

88.9 

3.557 

62.8 

12  00-12  99 

14 

99.1 

279 

85.3 

517 

90.6 

1,424 

67.9 

13  00-13  99 

13 

99.4 

205 

89.0 

633 

92.7 

2.046 

75.1 

14  00-14  99 

8 

99.5 

168 

92.1 

632 

94.8 

1.008 

81.9 

15  00-15  99 

11 

99.7 

196 

95.6 

499 

96.4 

1.766 

88.1 

16  00-17  99 

0 

99.9 

127 

97.9 

347 

97.6 

1.212 

92.4 

18  00-19  09 

4 

99.9 

93 

99.6 

378 

98.9 

1.267 

96.0 

20  00-24  09 

1 

100.0 

15 

99.9 

171 

99.4 

405 

98.3 

25  00-29  99 

5 

100.0 

164 

100.0 

476 

loo.o 

30  or  over 

5.129 

5,495 

30.019 



28.279 

ToUl 
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FOBEWOBD. 

The  phrase  ** women  in  industry"  was  used  so  often 
during  the  war  that  it  becomes  the  part  of  wisdom  to  re- 
mind ourselves  that  women  are  not  new  in  industry.  As 
a  matter  of  fact,  women  have  always  been  an  integral 
part  of  the  factory  system.  Three  hundred  thousand 
women  turned  the  wheels  of  production  in  New  York 
State.  Some  industries  are  even  known  as  women's 
industries  because  their  hands  hold  the  tools  and 
operate  the  machines.  Women  are  the  backbone  of  gar- 
ment making,  knit  goods  manufacture,  candy  making 
and  the  paper  trades.  They  fill  the  ranks  of  the 
unskilled  and  semi-skilled  in  large  plants  with 
standardized  products  and  in  small  low  grade  work- 
shops in  large  cities.  In  common  with  all  workers  in 
unskilled  and  repetitive  production  of  goods  they  have 
been  unhonored  and  unsung.  Unhonored,  that  is,  until 
the  war  came;  unsung,  until  their  performance  in  the 
making  of  war  material  caused  employers,  government 
and  brother  workers  alike  to  recognize  a  new  phase  in 
industrial  development.  The  women  who  took  men's 
places  and  did  men's  work  have  served  all  women  in 
industry  by  opening  for  discussion  old  and  new  prob- 
lems of  women's  working  life. 

The  story  of  the  woman  who  took  the  place  of  a 
man  gone  to  war,  and,  untrained,  produced  more  3-inch 
shells  than  he,  trained,  had  ever  delivered,  has  been  told 
with  variations  adjusted  to  every  plant  on  war  produc- 
tion. That  woman  has  been  the  pride  of  aircraft  and 
machine  gun  plants,  naval  and  optical  shops.  Liberty 
motor  and  army  truck  factories.  Every  plant  has  had 
at  least  one  of  her;  some  departments  have  been  full  of 
her  kind. 

Were  it  safe  to  assume  that  the  brilliant  perform- 
ance of  one  woman  worker  out  of  twenty  was  an  index 
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to  the  productive  capacity  of  the  other  nineteen,  the 
problems  of  replacement  Would  be  simple.  The  processes 
of  industry  would  be  rearranged  in  order  to  place  the 
most  competent  new  worker  at  the  most  suitable  job,  and 
production  would  proceed  merrily  along.  As  matters 
stand  to  date,  however,  the  facts  concerning  the  capacity 
of  women  who  have  replaced  men  are  not  known.  We 
know  only  that  they  have  taken  men's  places  during  a 
period  of  great  stress.  The  significant  questions  concern- 
ing their  precise  degree  of  success  on  certain  processes  in 
terms  of  production  and  steadiness  remain  to  be  an- 
swered. The  scientific  apportionment  of  women's  wages 
in  relation  to  their  output  and  the  wages  of  men  they  re- 
placed remains  to  be  made.  The  effect  of  the  unrestricted 
introduction  of  unskilled  labor  into  the  ranks  of  the 
skilled  has  not  been  estimated.  The- possibility  of  wo- 
men's permanence  in  their  new  work  has  not  been  con- 
sidered nor  its  causes  analyzed.  Administrative  prob- 
lems in  shop  arrangement  and  trade  union  policy  limit- 
ing the  success  of  women  have  not  been  clarified  or  solved. 

Because  the  unknowns  are  greater  than  the  knowns, 
the  Bureau  of  Women  in  Industry  has  made  this  pre- 
liminary study  not  for  the  purpose  of  saying  the  last 
and  most  authoritative  word  on  the  subject  of  replace- 
ment, but  in  order  to  clear  the  ground  for  further  and 
more  detailed  examination.  The  time  will  soon  come 
when  the  women  who  have  caused  a  stir  by  taking 
men's  places  will  have  been  accepted  and  absorbed  into 
the  industrial  process  as  if  they  had  always  been  there. 
Their  adventurous  spirit  will  have  been  merged  in  the 
humdrum  routine  of  the  300,000  who  have  always 
worked  in  the  factories  of  New  York  State.  It  will 
then  be  impossible  to  make  a  clear  cut  effort  to  equalize 
men's  and  women's  opportunities  in  the  same  work. 

Women  have  replaced  men  not  to  compete  but  to  co- 
operate. If,  by  chance,  their  performance  is  better  or 
not  so  good  in  any  branch  of  work,  it  is  as  workers 
that  they  should  be  judged.  Their  usefulness  to  indus- 
try should  be  determined  and  recompensed  in  accord- 
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ance  with  their  production  and  general  eflSciency  as 
these  are  limited  by  plant  working  conditions  and  the 
wisdom  with  which  the  individual  woman  worker  is 
chosen  for  the  job. 

The  Bureau  of  Women  in  Industry  has  no  desire  to 
do  more  than  present  the  surface  facts  of  replacement. 
It  is  hoped  that  they  will  speak  for  themselves  without 
interpretation. 

REPLACEMENT  IN  THE  UNITED  STATES 
AND  GREAT  BRITAIN. 

The  extent  and  character  of  replacement  of  course  Theinflnenc^ 
was  governed  in  every  country  by  the  length  of  the  ^^^  W"- 
war  period.  This  one  factor  alone  determined  the  dif- 
ference which  exists  between  replacement  as  it  occurred 
in  Great  Britain  and  replacement  as  it  occurred  in  the 
United  States.  In  both  countries  there  was  the  same  sud- 
den demand  for  enormous  quantities  of  war  material 
complicated  by  the  departure  of  skilled  male  labor  to 
war.  Great  Britain  had  four  years  in  which  to .  solve 
the  problem,  however,  and  this  country,  only  18  months. 
Four  years  gave  Great  Britain  time  in  which  to  build 
new  factories,  planned  and  equipped  for  women;  to 
shift  women  workers  from  plant  to  plant  in  order  to 
obtain  for  them  the  most  suitable  work;  and  more 
important,  to  build  machinery  and  rearrange  processes 
so  that  the  most  productive  combination  of  male,  and 
female  labor  could  be  made.  In  the  United  States,  on 
the  other  hand,  the  same  demand  pushed  women  into 
the  plants  and  into  men's  places  without  any  change  in 
machine  or  rearrangement  in  process.  In  countless 
factories  where  the  employment  of  women  was  new,  the 
war  was  over  before  women's  rest  rooms  and  sanitary 
service  was  begun.  In  other  plants  it  was  a  matter  of 
months  before  an  overhead  lever  could  be  made  six  inches 
longer  and  the  strain  put  upon,  a  short  woman  eliminated. 
In  both  countries  women  literally  took  men's  places  with- 
out shutting  off  power,  but  in  England  industrial  manage- 
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ment  had  time  to  go  further  and  rearrange  processes 
and  rebuild  machines. 

This  difference  between  the  experience  of  Great  Bri- 
tain and  the  United  States  illustrates  the  distinction  be- 
tweeli  two  words  which  have  been  ushered  into  the  vocab- 
ulary of  industrial  managers  and  workers  since  the  war. 
These  words  are  ''replacement'^  and  ''dilution."  Both 
occur  in.  industry  as  a  result  of  an  emergency  such  as  the 
war,  when  an  increase  of  the  existing  labor  supply  must 
be  instantly  secured.  Dilution  implies  the  thinning  out  or 
spreading  of  the  functiouB  of  skilled  workmen  among 
those  that  are  less  skilled  with  or  without  division  of  pro- 
cess or  change  in  machine.  Beplacement,  on  the  other 
hand,  is  a  specific  form  of  dilution  in.  which  the  less  skilled, 
usually  a  woman,  takes  the  place  of  the  more  skilled,  usu- 
ally a  man,  without  division  of  process  or  change  in-  ma- 
chine. 

Two  exdfptions  to  this  definition  of  replacement  ap- 
peared itf  fhe  United  States.  One  was  in  the  munition  cen- 
ters, cffeated  by  the  European  demand  for  shells  before 
America's  entry  into  the  war.  In  such  plants  a  rough 
plH^Uel  of  English  development  could  be  observed  in  its 
•fiociessive  stages.  First,  the  hasty  dir.ect  replacement  of 
men  by  women,  second,  the  subdivision  of  the  original 
process,  assigning  usually  the  heavy  work  and  tool  setting 
•to  men  and  the  machine  operation  to  women,  third,  the 
building  of  new  machines  to  meet  the  problems  of  stand- 
ardization. 

The  other  exception  took  place  in  aeroplane  construc- 
tion. Strictly  speaking  women  did  not  replace  men  in  the 
building  of  aircraft  because  aircraft  had  never  been  buUt 
before  the  war  in  sufficieiit  numbers  to  develop  a  body 
of  technical  knowledge  or  a  group  of  aircraft  mechanics. 
Men  were  quite  as  new  to  the  work  as  women.  The  only 
sense  in  which  women  can  be  said  to  have  replaced  men  in 
aeroplane  shops  is  in  the  sense  that  while  men  had  never 
operated  machine  tools  for  the  purpose  of  building  aero- 
planes women  had  never  operated  them  at  all. 

In  New  York  State  dilution  has  occurred  in  its  elemen- 
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tary  form  of  replacement.  Where  exceptions  to  this  rule  Sf^jj^sute^ 
have  taken  place  they  are  instructive  of  what  would  have  ®'  ^^^  ^°'"  * 
been  the  case  had  we  remained  at  war  a  longer  time,  or 
what  may  be  the  case  in  after  years  when  women  are 
more  widely  used  industrially.  Division  of  process  has 
taken  place  in  only  a  few  plants,  through  substitution  of 
power  machinery  for  tools,  and  the  use  of  porters  to 
do  heavy  lifting. 

In  one  case  noted,  a  certain  department  had  always 
used  men  to  operate  hand  machines  because  the  process 
was  both  heavy  and  continuous  and  women  had  been  un- 
able to  stand  the  strain  involved.  When  it  became  impos- 
sible during  the  war  to  secure  men,  electric  power  ma- 
chines were  introduced  and  women  substituted  for  men. 

In  foundries  employing  women  coremakers  it  is  the 
custom  to  have  porters  carry  the  cores  to  the  furnace. 
This  does  not  result  in  an  increased  number  of  employees 
but  in  merely  a  higher  degree  of  specialization.  Porters 
do  all  lifting  while  women  devote  their  entire  time  to 
actual  making  of  cores. 

Porters  are  also  used  in  the  aeroplane  industry  to 
turn  and  move  half  finished  parts  on  which  women  work. 
In  other  industries  they  frequently  carry  heavy  boxes  of 
material  to  and  from  machines  which  women  are  oper- 
ating. Here  also  a  greater  degree  of  specialization  is 
the  result  rather  than  an  actual  increase  in  number  of 
employees. 

SCOPE  OF  REPLACEMENT  IN  THE  STATE  OF 
NEW  YORK 

This  study  has  covered  26  communities  and  117  plants 
in  the  state,  and  .  13,643  women  replacing  men. 
These  women  work  in  three  industrial  sections — Western 
New  York,  including  Buffalo,  Lockport,  Niagara  Falls, 
North  Tonawanda,  Clean,  Jamestown,  Dunkirk  and 
Watertown;  Central  New  York,  including  Schenectady, 
Watervliet,  Ithaca,  Ilion,  Elmira,  Utica,  Syracuse,  Sene- 
ca Falls,  Rochester,  Little  Falls,  and  Johnson  City;  and 
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New  York  City,  including  Hastings,  Staten  Island,  Long 
Island  City,  Brooklyn,  Poughkeepsie  and  Yonkers. 

Tabi^  I  Showing  Amount  of  Repiacbment  in  New 
York  State  by  Geographical  Section. 


Section  of 

Plants 

Total 

Nnmber  of 

Women  on 

Working 

Force 

Total  Women  Replac- 
ing Men 

New  York  SUte 

Number 

Per  cent. 

Number 

Percent 

Women 

Employed 

Western  New  York. . 

Central  New  York  . . 

New  York  City  and 

Vicinitv 

37 
38 

42 

31.6 
32.4 

35.8 

6211 
14322 

5211 

5672 
4747 

3224 

41.6 
34.8 

23.6 

Total 

117 

100.0 

25744 

13643 

100.0 

The  amount  and  character  of  replacement  was  dic- 
tated not  only  by  the  pressure  of  war  contracts  but  also 
by  local  plant  and  labor  conditions.  Different  sections  of 
the  State  show  interesting  variations.  According  to  the 
natural  progress  of  replacement  women  filled  first  those 
vacancies  where  the  work  was  light,  less  skilled  and  re- 
petitive, on  such  metal  cutting  machines  for  instance  as 
lathes,  stamping  machines  and  gear  shapers.  Heavy  or 
skilled  work  was  attempted  only  after  considerable  time 
had  elapsed,  or  in  response  to  unusual  conditions  such  as 
existed  in  Western  New  York.  In  both  Buffalo  and  Niag- 
ara Falls  the  male  labor  supply  had  been  chronically  in- 
adequate. 

Consequently  when  the  government  placed  contracts 
in  Buffalo  for  aeroplanes  and  motor  trucks,  women 
were  called  out  in  large  numbers  and  placed  in  every 
conceivable  process.  Two  schools  were  installed  to  pre- 
pare them  for  penetration  into  the  ranks  of  the  most 
skilled  men.  In  Niagara  Falls,  the  chemical  plants  were 
in  a  similar  diflSculty  and  placed  women  on  work  of  an 
exceedingly  heavy  character.  They  became  yard  labor- 
ers, with  pick  and  shovel,  brick  layers'  helpers  and  fur- 
nace stokers. 
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Plants  were  chosen  for  inspection  in  which  replace- 
ment was  known  to  have  occurred,  or  in  which  it  was 
indicated  by  product  and  character  of  work  done.  As 
a  result,  industries  were  represented  in  the  following 
proportion : 

Metals  and  Their  Products 25  Plants 

Iron  and  Steel  ( heavy  metals ) 18 

Lumber  &  Be-manufactures 13 

Electrical  Supplies 12 

Instruments 9 

Ammunition 8 

Chemicals 7 

Aeroplanes  &  Hydroplanes 6 

Vehicles  for  land  transportation 4 

Leather  and  Its  Products 3 

Optical  goods 3 

Fire  extinguishers  2 

Buttons  2 

Paper  and  Painting. 1 

Food  and  Kindred  Products 1 

Railroad  Repair  Shop _ 1 

Miscellaneous «. 2 


Total 


117 


It  was  not  by  chance  that  25  plants  were  inspected  in 
Metals  and  Their  Products,  and  only  one  in  Food  and 
Kindred  Products.  It  is  probable  that  replacement  tended 
to  be  greater  in  industries  which  employed  few  women 
before  the  war  than  in  industries  which  employed  many. 
Further  the  introduction  of  women  was  no  such  venture 
in  industry  where  work  was  light  as  in  the  chemical  plants 
where  isolated,  arduous,  heavy  labor  promised  little 
chance  of  equal  production  or  success. 

Those  communities  have  enjoyed  the  greatest  ultimate 
success  in  replacement  where  the  predominating  industry 
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has  offered  work  of  a  light  nature  and  was  one  in  which 
untrained  women  oould  be  easily  absorbed.  Such  a  town 
was  Boche£rt;er  where  in  optical  and  instrument  making, 
women  could  perform  light  machine  and  bench  work  with 
a  minimum  of  training;  or  Schenectady  where  much  ma- 
chine work  on  small  electrical  fittings  had  always  been 
done.  It  is  probably  safe  to  add  that  replacement  has 
come  easier  to  employer  and  women  in  those  towns  where 
women's  industries  had  been  located  and  some  body  of 
knowledge  concerning  the  methods  of  handling  the  prob- 
lems of  women  workers  was  already  in  existence.  In 
Utica,  for  instance,  the  esprit  de  corps  of  hundreds  of 
women  textile  operators  was  at  the  command  of  a  ma- 
chine gun  plant  when  it  opened  its  doors.  In  Rochester, 
where  factory  work  is  either  vocation  or  avocation  of 
two-thirds  of  the  young  women,  a  disciplined  group  of 
workers  was  ready  for  use  on  new  work.  It  is  not  sur- 
prising that  replacement  took  place  sooner  and  with 
greater  ease  in  these  towns  than  in  such  communities  as 
Jamestown  where  there  are  no  women's  industries. 

PROCESSES  ON  WHICH  WOMEN 
REPLACED  MEN. 

It  would  be  far  simpler  to  discuiss  the  subject  of 
processes  from  a  negative  point  of  view,  enumerating 
only  those  in  which  women  have  not  been  substituted  for 
men.  As  any  list  of  processes  on  which  women  have  re- 
placed men  will  show,  there  are  few  types  of  work  on 
which  women  have  not  been  tried  with  more  or  less  suc- 
cess. An  English  engineer  at  the  end  of  two  y^ars  of  war 
claimed  that  he  could  build  a  battleship  from  keel  to  aerial 
entirely  by  woman  power,  A  New  York  maker  of  auto- 
mobiles planned  during  the  war  to  place  women  in  every 
department  from  the  drafting  room  to  the  assembling 
shop. 

Women  have  replaced  men : 

(1)  where  the  material  to  be  handled  was  not  too 
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heavy  or  conlid  be  lifted  by  a  boy  or  man  serv- 
ing several  workers. 

(2)  where  the  machine  could  be  operated  without 

physical  strain. 

(3)  where  the  machine  could  be  reset  and  cleaned  or 

process   readjusted  by  a  woman  or  by  a  man 
serving  several  women. 

(4)  where  training  could  be  reduced  to  a  minimum 

by  the  production  of  a  standardized  product  or 
the  subdivision  of  a  process. 

In  the  following  list  Are  enumerated  the  processes  on 
which  replacement  has  occurred. 

Buttons.— 2  plants.    Turning,  sawing  and  coloring.  iSS"'*'**' 

Processes. 

Paper  and  Painting. — 1  plant.  Feeding,  pressing,  en- 
graving. 

Metals  and  their  Products. — 25  plants.  Assembling,  in- 
specting, bench  work,  helpers,  packing,  shipping, 
scraping  strips,  stringing  for  plating,  operating  punch 
presses,  drills,  lathed,  milling  machines,  screw  ma- 
chines, acetylene  welding. 

Leather  and  Its  Products. — 3  plants.  Finishing,  measur- 
ing, seasoning,  cutting,  sewing  machines. 

Electrical  8v/pplies. — 12  plants.  Bench  work,  inspection, 
assembly,  machine  operation. 

Food  and  Kindred  Products. — 1  plant.  Packing  cartons 
on  revolving  platform  as  boxes  are  delivered  from 
moving  belt,  yard  work. 

Optical  Goods. — 3  plants.  Operating  diamond  drills, 
automatic  and  hand  grindstones,  polishing  and  grind- 
ing lenses. 
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InstrtMnents. — ^9  plants.  Repairing  watches,  polishing, 
drilling,  riveting,  jewelry  lathe,  pinion  machine,  mill- 
ing machine. 

Chemicals. — 7  plants.  Stenciling,  wiping  cans,  laborat- 
ory assistants,  sanitary  squad,  yard  work,  sorting 
stones  on  moving  belt,  cleaning  carbons,  lathe  opera- 
tors, nailing  machine. 

Iron  and  Steel  (heavy  metal). — 18  plants.  Goremaking, 
re-threading  bolts  and  nuts,  sand  chute  operators. 

Railroad  Repair  Shops. — 1  plant.  Boiler  makers'  help- 
ers, crane  operators,  hammer  operators,  yard  work, 
machinists. 

Ammumtion. — 8   plants.     Bench   work,   inspection,    as 
sembly,  hand  millers,  drill  press  operators,  pnndi 
press   operators,   weighers,   examiners,   boxing   and 
shipping. 

Fire  Extinguishers. — 2  plants.  Gear  cutting  machine, 
soldering,  soda  and  acid  inspecting. 

Limber  and  Remam^facttires. — 13  plants.  Hand  and 
machine  sandpapering,  wood  assembly,  bending 
brake,  joiners'  helpers,  electric  welding,  finishing, 
lacquering,  dipping,  light  cabinet  work,  glueing,  var- 
nishing, veneer  helpers,  boring  machines,  cane  web- 
bing, shapers,  trimmers,  cork  cutting  machine,  stock 
clerks. 

Vehicles  for  Land  Tra/nsportation. — 4  plants.  Inspec- 
tion, assembly,  machine  operating,  upholstery. 

Aeroplanes  and  Hydro^anes. — 6  plants. 

Covering  Depabtmbnt  (in  Assembling  Dept) 

a.  Sewing  machine — operators  sew  together  lengths 

of  linen  out  of  which  covering  is  made. 

b.  Tacking  and  stretching  linen  on  wing  frames; 

wings   laid  on    trestles    four  feet   from  the 
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floor,  A  small  tack  hammer  used  by  tvjm'or 
more  women  who  perform  the  operation. 
Women  stand. 

e.  Hand  sewing  of  linen  on  wing  frames  after 
stretching  and  tacking.  Base  ball  stitch  used ; 
tacks  then  taken  out  with  hanuner.  Women 
can  be  seated. 

d.  Eyeletting;  brass  eyelets  are  clamped  together 

through  the  linen  by  means  of  small  hand  die 
and  punch. 

e.  Small  section  of  linen  cut  and  doped  on  part  of 

wooden  frames.     Girls  walk  around  frames. 

f.  Winding  strips  of  linen  on  metal  frame  of  wings. 

g.  Cutting  linen  winding  strips  with  shears.    Girls 

seated  at  table. 

h.  Tacking  linen  to  ribs  of  wings  which  are  stood 
on  edge,  a  woman  standing  on  each  side  of 
the  wing.  Needles  are  thrust  through  from 
one  side  to  the  other.  Porters  turn  all  wing 
frames,  though  they  are  light  enough  to  be 
turned  by  the  women  themselves. 

Dope  and  Paint  Boom. 

a.  Varnishing  and  painting  small  parts  of  wing. 

b.  Frayed  linen  strips   are  pasted   along  edges  of 

covered  wing,  then  brushed  with  three  coats 
of  dope,  and  rubbed  with  thumb. 

Wing  Construction  and  Odds  and  Ends  Dbpabtmsnt. 
Fuselage  Division. 
a..  Sandpapering  wooden  wing  parts, 
b.  Drilling  holes  in  wooden  part  of  pontoons. 
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c.  Nailing  strips  of  wood  on  wing  parts. 

d.  Nailing  strips  of  copper  to  edge  of  wing  float 

e.  Assembling  wire  braces  on  wing  float 

1 — Operator  slips  end  of  wire  into  a  vise,  slips 
pearls  over  the  ends  and  hammers  wire 
end  over  in  order  to  hold  them  firm.  Ends 
of  wire  clipped  off. 

2 — Next  operator  solders  loose  ends  and  pearls 
with  electric  soldering  iron. 

Woochvork  Department. 

a.  Constructing  lower  engine  section  of  wing;  one 

or  two  women  operators  place  the  glue  and 
nail  veneer  on  beam  and  leader  and  then  set 
in  the  web. 

b.  Planing  small  wooden  parts. 

c.  Veneering. 

d.  Webbing. 

Machine  Shop. 

a.  Acetylene  welding.    Torch  in  right  hand,  solder 

in  left ;  object  to  be  soldered  clamped  in  front 
of  operator. 

b.  Assembling  pulleys. 

e.  Assembling  turn-buckles. 

d.  Inspecting  turn-buckles. 

e.  Filing  metal  parts. 

f.  Acetylene  brazing. 
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Tank  Department. 

1  Biveting  seams  of  gas  tanks.    Two  operators 

used;  one  holds  iron  block  under  rivet,  the 
other  wields  hammer. 

2  Power  drilling  with  electric  drill. 

3  Soldering  in  head  of  tank. 

4  Emery  wheel. 

5  Bottom  cutting  machine.     Square  piece  of 

metal  put  in  machine,  which  cuts  edges 
to  make  circle.  Girl  turns  machine  by 
hand. 

6  Marking  circular  metal  sheets  with  compass 

to  form  pattern  of  tank  heads. 

7  Operator  of  baflte  bending  machine.    Edges 

of  tank  heads  turned  in. 

8  Operating  small  drill  presses. 

Miscellaneous. 

(jirls  and  women  are  working  on  the  almost  com- 
pleted hulls: 

1  Installing  telephones. 

2  Upholstering  seats. 

3  Winding  webbing  of  machines. 

4  Painting. 

5  Adjusting  carriage. 

On  account  of  constant  shifting  during  and  after  the 
war,  it  was  impossible  to  ascertain  the  number  of  women  " 
in  a  given  process  at  any  given  time.    Women  were  ej^ 
ployed  on  power  and  non-power  processes  in  about  (^'.     «  ^ 
proportion,  and  after  the  Armistice  no  well  defined^_!       .  ^~ 
ment  can  be  traced  toward  dismissing  either  ^^^^^.~ 
preference  to  the  other.  Women  have  been  f oui^^j.^^       ^^ 
successful  on  machine  tools  and  non-power  p- ' 

J   International 
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Association  of  Machinists,  *'A  machinist  is  a  man 
who  can,  with  the  aid  of  tools,  with  or  without  drawings, 
make,  repair,  erect,  assemble,  or  dismantle  machinery,  or 
parts  thereof.  Such  a  man  may  be  admitted  to  member- 
ship in  the  association/'  The  definition  further  includes, 
— *'A11  men  engaged  in  the  manufacture  of  metal  model 
novelties  where  hand  labor  or  machine  labor  is  used  as 
above  outlined,  all  jig  workers,  mouldmakers,  and  all 
metal  pattern  makers  employed  in  machine  shops/* 

Women  have  not,  of  course,  become  toolmakers  except 
in  a  few  rare  cases.  Nor  have  they  entered  the  class  of 
what  is  known  as  *'all  round  machinists."  Their  skill 
stops  short  at  the  point  where  tools  must  be  reset,  ma- 
chines dismantled  and  blue-prints  read.  With  a  few  ex- 
ceptions they  fall  into  the  group  which  the  War  Labor 
Board  in  making  its  awards  classifies  as  specialists,  or 
workmen  who  can  operate  one  or  more  single  purpose 
machines,  but  who  are  not  equipped  to  make  the  adjust- 
ments necessary  on  general  purpose  machines. 

Most  of  the  processes  undertaken  by  the  first  women 
supplanting  men  were  such  as  required  no  previous  in- 
dustrial experience.  As  time  went  on  training  schools 
became  necessary  adjuncts  to  the  large  plants.  Of  the  117 
plants  included  in  the  study  seven  were  found  training 
women  in  schools.  Two  plants  employed  more  than  5,000 
women  and  one  other  would  have  fallen  in  the  same  class 
had  the  Armistice  not  been  signed  before  its  maximum 
working  force  was  reached.  The  four  other  plants  em- 
ployed from  242  to  515  women  workers.  In  six  addi- 
tional plants  the  future  policy  will  definitely  include  train- 
ing for  an  increasing  number  of  women  workers.  The  or- 
ganization and  theory  of  industrial  education  upon  which 
these  schools  were  founded  is  one  of  the  most  important 
topics  being  discussed  in  the  current  post-war  period. 
During  the  war  their  aim  was  to  turn  out  specialists  as 
quickly  as  possible.  Since  the  war  the  opinion  has  been 
growing  that  women  when  showing  ability  should  be 
trained  for  the  most  skilled  trades. 
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Opinion  differs,  however,  as  to  the  best  method  for 
training  women  workers.  Several  industrial  managers 
maintain  that  better  results  are  obtained  by  placing  the 
untrained  women  in  the  shop  to  be  instructed  by  special 
instructors.  Such  procedure  associates  them  from  the 
first  with  experienced  rather  than  inexperienced  work- 
ers. The  practical  advantage  of  this  more  informal  train- 
ing has  been  long  appreciated  by  telegraphers,  among 
whom  the  office  trained  operator  has  a  certain  advan- 
tage over  the  school  trained  one  because  of  the  local 
color  she  has  absorbed  during  her  period  of  learning. 
Other  managers  say  that  a  preliminary  training  in  a 
vestibule  school  saves  the  time  of  foremen  and  fellow 
workers  who  are  otherwise  constantly  called  upon  to  stop 
their  own  machines  to  help  the  *' green  hand.''  This  is 
a  matter  which  can  be  settled  only  by  the  process 
of  trial  and  error  in  each  trade.  To  all  employers  it 
has  been  clear  that  if  women  are  to  enter  the  machine  or 
other  skilled  trades  they  must  be  given  a  special  train- 
ing to  make  up  for  what  they  missed  as  children  and 
young  girls.  The  average  boy  learns  to  handle  simple 
tools  as  the  average  girl  learns  to  play  with  dolls,  which 
gives  him  a  technical  advantage  when  they  enter  the  shop 
side  by  side. 

WAGES  OF  WOMEN  REPLACING  MEN. 

Wage  rates  of  women  replacing  men  were  computed 
Method  of  in  two  ways,  depending  on  whether  they  were  on  a  time 
waJe'^RS&s.  or  piccc  basis.  When  on  time,  the  investigators  secured 
the  hourly  rate  paid  to  the  majority  of  women  who  had 
completed  training  and  were  on  production  but  who  were 
not  workers  of  long  experience.  This  rate  was  multiplle-l 
by  the  number  of  hours  worked  per  week  and  compared 
with  the  men's  rate  on  the  same  work  for  the  same  num- 
ber of  hours.  When  on  piece,  the  usual  weekly  earnings 
of  the  same  class  of  men  and  women  workers  was  record- 
ed, allowance  being  made  for  the  additional  hours  worked 
by  men. 
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A  conservative  estimate  was  desired  without  extreme.* 
of  women  ^s  wages  and  the  rates  of  men  whom  they  re- 
placed. For  that  reason  and  in  spite  Of  the  fact  that  such 
procedure  placed  the  wage  situation  in  its  rosiest  light, 
the  employers'  statement  of  wage  rates  was  sought  anil 
accepted.  When  a  conflict  occurred  between  an  employer's 
statement  and  the  awards  of  the  War  Labor  Board,  the 
award  was  accepted  unless  evidence  indicated  (aa  it  did 
in  one  or  two  cases)  that  the  employer  had  not  accepted 
the  award.  Bonuses  were  not  considered  or  included  in 
the  computation  of  weekly  earnings  of  either  men  or 
women,  because  they  were  regarded  as  temporary  expedi 
cuts  for  stimulating  production,  subject  to  cancellation  at 
any  time,  and  they  were  in  fact  widely  canceled  with  the 
cessation  of  war  production. 

In  choosing,  as  typical,  women  who  had  comiilotod 
training  and  gone  on  production  but  who  were  not  woik- 
ers  of  long  experience  it  was  hoped  that  confusion  be- 
tween the  rate  paid  to  learners  and  the  earnings  of  women 
v/ith  several  years  of  experience  in  the  same  plant  miglit 
be  avoided.  When  comparisons  were  made  with  men's 
rntes,  that  group  of  men  was  chosen  corresponding  in 
training  and  experience  with  the  women. 

The  whole  story  of  women's  wage  status  in  patriotic 
service  is  told  when  two  comparisons  are  made: 

1.  the  comparison  of  her  flat  wage  rate  with  the  gov- 

ernment estimate  of  the  cost  of  subsistence  for 
a  woman  who  has  no  one  but  herself  to  support ; 

2.  the  comparison  of  her  wage  rate  with  the  rate  re- 

ceived by  the  male  worker  she  replaces. 


A  glance  at  the  flat  wage  received  by  women  who  have  comparison 
replaced  men  confirms  what  all  but  the  most  sanguine  of  womL 
have  feared,  namely,  that  the  war  with  its  new  opportuni    Sen^^^with 
ties  has  not  improved  women's  wage  status  as  much  as  sSbsistence. 
had  been  hoped.     The  newspapers  have  turned  the  lime- 
light of  publicity  upon  those  exceptional  women  who  have 
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earned  $20-$25  a  week.  They  have  omitted  to  mention 
that  army  of  munition  workers,  machine  gun  makers,  air- 
craft workers,  as  well  as  the  undramatic  rank  and  file  of 
women  who  replaced  men  in  optical  and  electrical 
work,  coremaking  and  yard  labor.  These  women  havo 
filled  their  jobs  and  made  good  but  their  wages  do  not 
reflect  their  success. 

The  widely  reported  women  who  drew  the  $20-$25  a 
week  pay  envelopes  number  190.  The  women  who  re- 
ceived less  than  $12  a  week  number  1,531,  and  those  re- 
ceiving less  than  $14  a  week  number  7,933.  What  is  true 
of  the  number  of  women  receiving  high  and  low  wages 
is  true  also  of  plants  paying  them.    Of  117  plants, 

29  plants  pay  under  $12  a  week 

69  plants  pay  under  $14  a  week 

3  plants  pay  over  $20  a  week 

Only  29%  of  the  plants  studied  paid  more  than  $14  a 
week  in  spite  of  the  fact  that  in  Schenectady  the  War 
Labor  Board  awarded  a  $15  a  week  minimum  to  General 
Electric  women  employees  and  the  Minimum  Wage  Board 
of  the  District  of  Columbia  fixed  $16  a  week  as  the  mini- 
mum upon  which  a  woman  can  live  who  has  only  herself 
to  support. 

Such  being  the  situation  those  190  women-  in  3  plants 
receiving  over  $20  a  week,  may  be  considered  exceptions. 
They  have  no  significance  except  as  they  point  with  em- 
phasis to  that  large  group  of  women  who  have  taken 
men's  places  in  a  period  of  national  stress,  and  have  been 
rewarded  with  less  than  will  provide  not  only  for  social 
efficiency  but  also  for  mere  subsistence. 

Two-thirds  of  the  women  who  replace  men  in  the  State 
of  New  York  receive  less  than  $15  a  week.  Their  wages 
hover  around  a  mode  of  $13  a  week  with  a  group 
of  1,531  women  receiving  less  than  $12  a  week. 
Although  some  women  leaving  peace  employment  at  $8- 
$10  a  week  have  bettered  themselves  by  taking  over  men's 
work,  for  a  great  many  of  them,  it  was  a  change  of  work 
without  an  increase  in  pay. 
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If  the  actual  wages  received  by  women  in  men's  places 
are  surprising  when  compared  with  the  cost  of  subsist- 
ence, the  wages  of  women  compared  with  the  wages  of  the 
men  whom  they  have  replaced  afford  field  for  reflection. 


Comparison 
omen*s 


Of  78  plants  offering  the  comparative  wages  of  Sf^Pc 
men  and  women  on  the  same  work,  16  or  20%  pay  women  thow*or'*^ 
the  same  rate  paid  the  men  whom  they  replace.  Of  all  MS^e^Rl-^ 
women  replacing  men  nine  per  cent  receive  equal  pay.  It  »^<^- 
is  to  be  noted,  however,  that  the  higher  the  pay  of  the  man 
replaced  the  smaller  the  chance  of  the  woman,  replacing 
him  to  receive  it.  The  highest  paid  men  received  $22.00, 
$24.00,  $28.80,  $34.50  and  $35.00  a  week.  The  women  who 
took  their  places  did  so  at  a  reduction  of  $10.00,  $12.00, 
$17.70,  $19.50  and  $14.88  a  week,  respectively.  The  ma- 
jority of  men  replaced  at  equal  wages  received  between 
$12.00  and  $15.00  a  week,  a  wage  which  is  an  extremely 
low  wage  for  men,  but  approaches  the  average  wage  paid 
to  women  throughout  the  State  and  is  less  than  it  costs  a 
woman  supporting  no  one  but  herself  to  live. 

Table  II  Showing  Amottnt  of  Wages  Paid  to  Women 
Reoeivinq  Equal  Pay. 


Wagfe  Group 

Number 
Plants 

Number 
Women 

$8-$  8.99  a  week 

1 

9 

$9-$  9.99  a  week 

.. 

$10-$10.99  a  week 

. 

$11-$11.99  a  week 

... 



$12-$12.99  a  week 

4 

404 

$13-$13.99  a  week 

2 

72 

$14-$14.99  a  week 

2 

130 

$15-$15.99  a  week 

4 

214 

$16-$16.99  a  week 

2 

148 

$17-$17.99  a  week. 

... 



$18-$18.99  a  week 

1 

75 

Total  „ _ 

16 

1052 
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Among  women  taking  men's  places  and  receiving  a 
smaller  wage,  discrimination  begins  at  less  than  one  dol- 
lar and  rises  to  $19  a  week.  Over  one-half  the  women  re- 
ceive $4  per  week  or  more  less  than  men,  33%  receive  $6 
per  week  or  more  less  than  men,  while  3%  receive  $10  or 
more  less  than  men. 

Over  one-half  or  6,477  receive  between  65%  and 
75%  of  what  the  same  firms  pay  the  men  employed  on  the 
same  work.  39  plants  out  of  87  (over  50%)  pay  women 
less  than  75%  of  the  men's  wages.  The  complete  story 
is  told  in  the  following  table : 

Table  III  Showing  Ebiation  of  Wages  of  Women  Eb- 
PLACiNG  Men  to  Men's  Wages  on  the  Same  Work. 


Women 

Replac- 

iDir  Men 

309 

or 

2.6  Per 

Cent 

receive  50 

Per  Cent  and  less  of 

men's  wage 

In    5  plants 

100 

«i 

.7 

«« 

«< 

61-55 

M              «t 

It 

II 

II 

II 

II 

II    5      II 

125 

M 

.9 

«« 

<« 

56-60 

II                II 

•• 

" 

" 

II 

II 

II    3      II 

777 

6.5 

41 

" 

61-66 

II                tl 

II 

•• 

II 

" 

II 

II    Q      II 

3,047 

26.4 

(i 

" 

66-70 

II                II 

II 

II 

" 

II 

*• 

II    5      II 

3,430 

29.8 

•• 

" 

71-75 

II                II 

♦• 

•• 

" 

" 

" 

"  15      " 

800 

6.9 

I* 

<« 

76-80 

l<                II 

•1 

II 

II 

II 

•• 

II    8      II 

812 

7.0 

<t 

" 

81-85 

II                II 

•• 

II 

" 

•• 

II 

II    Q      II 

242 

2.0 

♦• 

*• 

86-90 

II                 II 

tl 

«• 

" 

** 

" 

II    4      II 

781 

6.8 

" 

♦• 

91-96 

M                  II 

•• 

II 

II 

II 

" 

II    3      1. 

15 

.1 

" 

" 

96-99 

II                  II 

" 

•• 

" 

" 

II 

1.    1      II 

1,062 

9.2 

•* 

** 

equal 

wage  with 

men 

II  ig      1. 

20 

li 

.2 

». 

<i 

"         more 

tban  men 

II     1      1. 

11,510 

^ 

100.0 

II  7g      II 

•  2133  No 

record 

"  39      " 

An  effort  to  relate  women's  wages  to  their  industrial  comparison 
eflSciency  is  disappointing.    Logically,  it  would  seem  safe  wagea^wuS 
to  assume  from  an  isolated  statement  of  wage  rates  such  Productwe 
as  the  foregoing  that  women  were  receiving  less  than  °®^*®°'^^ 
men  in  the  same  work  for  one  of  two  reasons.     First, 
because  though  possible    expedients    in  an    emergency, 
they  were  impossible  substitutes  when  men  could  again 
be  secured;  or,  second,  that  although  satisfactory  at  the 
rate  of  wages  paid,  they  would  be  an  economic  loss  at 
the  higher  men's  rate.    Both  alternatives  hang  upon  the 
relative  production  of  men  and  women  workers.     The 
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question  of  productive  capacity,  whether  of  men  or 
women  is  difficult  to  determine  without  the  aid  of  scien- 
tific analysis  of  the  process,  the  posture  of  the  worker, 
his  industrial  training  and  physical  fitness,  his  adapt- 
ability to  routine,  the  number  of  hours  worked  in  rela- 
tion to  the  index  of  fatigue  and  so  on.  These  of  course 
could  not  be  obtained  for  the  present  study.  It  was 
practicable,  however,  to  secure  such  production  records 
as  were  available  and  to  canvass  employers^  opinions. 
Eecords  were  usually  offered  by  employers  who,  through 
a  liberal  policy  in  experimentation  and  wage,  had  ob- 
tained marked  success  with  women  replacing  men,  or 
by  those  who  placed  women  on  extremely  heavy  work, 
only  to  be  disappointed  by  their  production.  Among  the 
first  was  a  manufacturer  of  small  tools  and  instruments 
whose  policy  in  regard  to  replacement  has  been  that  of 
trying  out  women  at  an  equal  wage  with  men  wherever 
weight  of  material  did  not  forbid.  The  comparative  pro- 
duction of  men  and  women  in  that  plant  is  as  follows : 


Assembly  Bench. 

Total  tools  assembled  in  21  days: 

Woman  A 

15,854 

Mod     a        13,281 

Woman  B 

10,927 

Man     B        10,516 

Woman  C 

9,749 

Average  for      men — ll,898y2 

Average  for  women — 12,176% 

Power  Mill. 

Average 

number  tools  produced  per  hour : 

Woman  A 

48 

Man  A        551/2 

Woman  B 

67 

Man  B        60 

Woman  C 

60 

Mau  C        68 

Woman  D 

58 

Man  D        49 

Woman  E 

58 

Woman  F 

37 

Average  for  ^ 

women  56.6  per  hour 

Average  for 

men    58     per  hour 
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Pwnch  Press. 

Total  pieces  produced  per  hour : 

Man  A 310 

Woman  A 467 

Machine  Tool. 

Average  per  hour  by  woman  on  2  machines — 59Vi 
pieces. 

Average  per  hour  by  man  on  3  machines — 72  pieces. 

In  another  plant  the  comparative  eflSciency  of  men 
and  women  was  recorded  with  100%  adopted  as  an  arbi- 
trary standard.    The  result  was  as  follows: 


Women 

Men 

Milling  Machines    

Broaching  Machines  

Punch  Presses 

„..    97.1 
...    95.5 
_    92.3 

93.5 
95.5 
97.4 

Employers'  opinions  submitted  themselves  to  ar- 
rangement in  two  groups.  In  the  first  are  those  em- 
ployers who  found  women  replacing  men  satisfactory, — 
satisfactoriness  being  defined  as  a  composite  quality 
made  up  of  productive  capacity,  steadiness,  reliability, 
mechanical  aptitude,  and  all  those  other  characteristics 
innate  and  acquired  which  are  considered  necessary  in 
the  good  workman. 

In  the  second  are  those  who  had  dismissed  all  women 
replacing  men. 

When  a  count  was  made  of  all  employers  who  claimed 
that  the  women  with  whoip  they  had  replaced  men  were 
so  satisfactory  that  men  would  not  necessarily  be  rein- 
stated when  they  were  again  available,  it  was  found 
that  the  total  represented  80%  of  the  plants.  In  other 
words,  only  16  out  of  117  plants  employing  10%  of  the 
women  reported  them  so  unsatisfactory  that  they  were 
dismissed  without  promise  of  future  employment  in  these 
plants. 
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On  the  other  hand,  when  the  records  and  wage  rates 
were  examined  in  plants  where  it  was  maintained  with- 
out question  that  women  produced  more  them  men  a  rela- 
tion could  be  traced  between  women's  wage  rates  and 
the  habit  of  paying  low  wages  to  women,  but  not  between 
women's  wage  rates  and  their  productive  eflSciency. 

The  following  table  explains  the  status  of  women  who 
are  known  to  have  produced  more  than  the  men  whose 
places  they  took : 

Table  IV  Showing  Wages  of  Women  Producing  More 

Than  Men. 


AmouDt  per 
Week  Received 
Less  than  Men 

Number  of 
Women   Affected 

Per   cent,    of   Men*B 

Wages  Received  by 

Women  Who  Produce 

More  than   Men 

11.00 

10 

48.8 

8.50 

7 

51.3 

7.94 

14 

64.6 

5.25 

200 

71.6 

2.36 

35 

73.9 

4.95 

750 

75.4 

3.60 

120 

76.9 

4.95 

36 

76.5 

3.57 

28 

81.2 

2.70 

28 

87.7 

1.08 

15 

96.4 

1013 

•  ':.':.'■  • 

Eleven  employers  are  emphatic  in  stating  that  women 
in  their  plants  produce  more  than  the  men  they  replace. 
That  great  store  was  set  by  these  women  is  proved  by 
the  fact  that  seven  out  of  eleven  managements  retained 
every  woman  replacing  a  man,  while  an  eighth  is  dismiss- 
ing about  half  of  them  only  because  of  a  cancellation  in 
contract.  Yet  in  no  case  does  a  woman,  pro&ucing  more 
than  a  man  receive  as  micch  as  a  man  doing  the  same  work 
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in  the  same  plant.  All  of  them  receive  less  than  the  wage 
paid  to  workers  who  are  not  so  desirable.  Most  of  them 
receive  75%  of  the  men's  wages  and  10  women  receive 
50%  of  men's  wages. 

If  any  one  cherish  a  lingering  doubt  that  wages  some- 
how or  other  are  an  index  of  women's  industrial  perform- 
atnce,  let  him  study  the  figures  bearing  on  the  wages  of 
women  who  produce  less  than  men. 

Table  V   Showing  Wages  of  Women   Who  Pboducb 
Less  Than  Men. 


Amount  per 
Week  Received 
Less  than  Men 

Number  of 
Women    Affected 

Per  cent,   of  M«ii'a 

Wage*  Received  b7 

Women  Wbo  Prodnee 

Lem  than  Men 

12.00 

35 

50.0 

10.00 

5 

54.5 

8.00 

15 

56.0 

8.16 

90 

62.0 

7.56 

60 

64.5 

5.10 

47 

66.0 

5.40 

6 

71.4 

4.00 

36 

75.0 

4.62 

229 

79.6 

2.16 

30 

83.4 

2.20 

20 

84.4 

1.65 

180 

86.5 

1.50 

14 

88.0 

767 

Again  a  difference  of  wage  exists,  but  women  pro- 
dudng  less  than  men  are  penalized  in  earnings  no  more 
than  are  women  producing  more  than  men.  It  makes 
little  difference  whether  a  woman  produces  more  or  less 
than  a  man.  The  wage  rate  received  does  not  vary  with 
her  production. 

It  requires  neither  art  nor  science  to  see  that  women 
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are  giving  equal  and  sometimes  greater  satisfaction  than 
men  in  most  work  in  which  replacement  has  taken  place. 
It  requires  both,  however,  to  divine  the  logical  process 
by  which  it  is  often  said  that  women's  wage  rates  when 
replacing  men  represent  their  value  to  industry  because 

(1)  In  16  plamis  where  women  receive  equal  pay  for 
presumably  equal  work,  10  report  that  their  production 
is  satisfactory,  6  that  it  is  unsatisfactory. 

(2)  In  11  pla/nts  where  women  produce  more  than 
men,  not  one  woman  receives  as  much  as  a  mxm  doing  the 
same  work  in  the  same  plant  and  most  women  receive  less 
thain\  75%  of  the  men^s  wage. 

(3)  In  13  plants  where  women  are  reported  to  pro- 
duce less  than  men,  the  difference  between  the  men's  rate 
and  women's  rate  is  neither  greater  nor  less  than  where 
they  produce  more. 

Assuming  that  men's  wage  rates  are  computed  on 
basis  of  production,  an  interesting  comparison  can  be 
made  of  actual  wages  of  women  producing  more  than 
men  on  the  same  work  and  their  presumptive  wages  were 
they  paid  also  on  a  basis  of  production. 

A  plant  which  has  installed  a  profit  sharing  system 
reckons  women's  production  as  20%  greater  than  men's. 
The  men  receive  $21.60  per  week,  the  women  $7.10  less. 
The  women  should  receive  $25.60  instead  of  $14.50  per 
week. 

In  a  foundry  where  women  are  used  as  inspectors, 
they  handle  twice  as  many  pieces  as  men,  but  receive  $4.59 
a  week  less.  Were  their  wages  reckoned  on  the  men's 
average  for  the  same  work,  they  would  receive  $39.42  a 
week  instead  of  $15.12.  Executives  in  this  plant  ap- 
prove theoretically  of  ''equal  pay  for  equal  work"  but 
fear  that  were  it  granted  labor  conditions  in  the  com- 
munity would  be  upset. 

In  another  plant  where  women  are  used  on  machine 
tools  and  give  10%  better  production  than  men  their 
wage  should  be  raised  from  $12.48  to  $17.42. 


Digitized  by  VjOOQ IC 


31 

The  arbitrary  distinction  made  between  the  wages 
paid  to  men  and  women  on  the  same  work  is  illustrated  by 
the  wage  scale  prevailing  in  a  government  plant.  The 
scale  was  set  before  the  women  undertook  the  work  and 
in  no  sense  represents  their  production  or  general  effi- 
ciency. 

Daily  Wage  Rates 

Initial  Regular 

Processes  Men         Women  Men         Women 

Milling   2.40  1.60  3.04  ■      2.56 

Drilling 3.04  1.60  3.60  2.56 

Edge  grinding 1.60  1.60  2.24  2.24 

Inspecting   2.40  1.60  4.00  2.24 

Centering  3.20  1.92  3.54  2.56 

Glass  grinding „  1.92  1.28  3.60  2.24 

Automatic  polishing  1.92  1.44  3.60  2.24 

Assembling 2.40  1.28  3.20  2.24 
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THE  PERMANENCE  OF  WOMEN  REPLACING 

MEN. 

The  replacement  of  men  by  women  has  from  the  first 
been  a  mystery,  not  only  to  those  who  thought  they  never 
could  do  it,  but  also  to  those  who  thought  if  they  could, 
they  never  would  stay  with  it.  The  surprise  of  foremen 
and  managers  at  women's  dexterity  and  adaptability  only 
equaled  their  certainty  that  after  the  emergency  was 
over,  the  problem  of  women  in  men's  places  would  solve 
itself  by  their  automatic  reabsorption  into  the  home.  In 
this  simple  faith  they  were  joined  by  Trade  Union  or- 
ganizations most  affected  by  the  entrance  of  women  into 
new  occupations,  who  not  only  said  women  would  return 
to  their  homes,  but  that  they  would  have  to  return  to 
their  homes.  During  the  war  not  an  employer  in  New 
York  State  was  to  be  found  who  openly,  at  least,  con- 
templated retaining  the  women  he  had  taken  the  pains  to 
select  and  train  into  his  shops.  The  day  after  the  armis- 
tice was  signed,  however,  there  were  unmistakable  signs 
that  not  only  were  women  to  be  kept  in  the  places  they 
were  filling  but  they  were  to  be  trained  to  fill  others  re- 
quiring greater  skill  and  initiative.  Certain  large  plants 
in  this  and  adjacent  states  had  plans  already  laid  for  a 
system  of  vestibule  schools  where  first  class  women  ma- 
chinists could  be  produced. 

It  is  far  more  difficult  to  secure  a  statement  from  an 
employer  of  his  reason  for  retaining  women  in  men's, 
places  than  of  his  reason  for  dropping  them.  It  may  be 
that  this  is  true  because  in  the  first  case  he  has  pursued 
a  negative  course,  taking  no  action,  whUe  in  the  second 
he  has  had  to  make  a  decision  and  fire  the  women.  When 
asked  why  women  are  being  retained  in  his  plant,  the 
most  usual  reply  is  ''Why  not?  They  are  entirely  satis- 
factory." The  underlying  reason  may  or  may  not  come 
out  later  in  the  interview.  When  it  does  emerge,  it  re- 
quires very  little  analysis  to  see  that  women  are  staying 
at  their  new  posts  primarily  because  they  permit  manu- 
facture at  less  cost  per  unit  of  production,  and  with  less 
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friction  between  management  and  workers.  Some  women 
produce  more  than  men  at  an  eqnal  wage ;  some  as  much 
as  men  at  a  smaller  wage ;  and  some  less  than  men  at  a 
wage  so  mnch  smaller  that  their  employment  is  still  prof- 
itable. Women  are  by  habit  industrially  acquiescent,  pli- 
able and  submissive  to  routine.  They  are  to  a  large  de- 
gree unorganized.  In  any  case  the  employer's  advantage 
is  secure. 

The  power  of  the  economic  factor  in  replacement  can- 
not be  overlooked.  Such  statements  as  these  are  often 
heard: 

'* Greater  production  at  lower  wages.*' 

'*No  man  would  take  it."  (Referring  to  women's  pay 
envelope.) 

''Fifty  cent  (an  hour)  men  can  be  replaced  by  twenty- 
five  cent  women." 

''Better  work  at  lower  wages." 

"They  produce  more  and  demand  less." 

Other  less  obvious  factors  enter  into  the  plans  of  in- 
dustrial management  and  not  infrequently  the  reason  for 
keeping  women  is  couched  in  the  laconic  phrase  "To 
fight  the  Union"  or  in  a  more  complex  situation,  one  em- 
plojTuent  manager  said  "We  are  keeping  women  in 
B  Department,  although  their  production  is  most  unsat- 
isfactory" (the  work  was  too  heavy  for  them)  "in  order 
to  keep  the  men  from  getting  too  cocky." 

There  is  no  doubt,  judging  from  these  statements, 
that,  wages  and  general  satisfactoriness  remaining  equal, 
women  will  continue  in  work  formerly  done  by  men. 

This  prophecy  is  borne  out  by  two  facts,  first,  that  of 
all  plants  employing  women  in  men's  places  over  one- 
half  are  going  to  retain  every  woman  so  employed ;  sec- 
ond, that  82%  are  going  to  retain  all  or  part  of  the  women 
so  employed.  Furthermore,  out  of  13,000  or  more  women 
in  117  plants,  only  2,000  have  lost  their  new  jobs  through 
fiossible  shortcomings  of  their  own. 

A  detailed  study  of  the  reasons  given  for  discharg- 
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pfl'miJIinr    ^^^  women  who  have  been  holding  men's  jobs  during 
gTomen  the  WEF  throws  even  more  light  on  the  question  of  their 

Replacing  .,  .-  *  .    .    .         .,  -r^,       .       ,• 

Men.  success  than  the  reasons  for  retaming  them.    Plants  dis- 

continuing women  in  men's  places  fall  into  two  groups: 

(1)  Those  discontinuing  all  women  replacing  men. 

I  (2)  Those  discontinuing  part  of  the  women  replac- 

ing men. 

Table  VI  Showing  Reasons  Given  By  16  Plants  Fob 

Discontinuing  All  Women  Beflao- 

INQ  Men  During  the  War. 


Reason 

No.  of 
Plants 

No.  of 
Won- en 

Cancellation  Government  contract 

Work  too  heavy 

8 

3 

1 

1 
2 

1 

3,195 
200 

Women  expected  too  much  attention 
from  men  ._ 

To  take  care  of  returning  soldiers  and 
sailors  

Unsatisfactory  production  

Small  size  of  shop — _ 

8 

8 

93 

5 

Total 

16 

3,509 

Of  16  plants  discharging  all  women  replacing  men,  8 
were  shut  down  because  of  the  cancellation  of  govern- 
ment contracts,  an  action  which  affected  3,195  of  3,509 
women,  but  had  no  relation  to  the  women's  eflSciency  or 
satisfactoriness.  Only  8%  of  the  women  in  these  plants 
were  discharged  for  cause  other  than  shutting  down  of  the 
plants. 


Digitized  by  VjOOQ IC 


35 


Table  VII  Showing  Reasons  Given  by  35  Plants  for 

Discontinuing  Pabt  op  Women  Beplaoing 

Men  During  the  War. 


Reason 


No.  of 
Plants 


No.  of 
Women 


Work  too  heavy 

Friction  with  foreman,  or  other  work- 
ers, discipline 

Less  production.    Less  steady 

Slow  picking  up  mechanical  knowl- 
edge  

Government  contract  canceled 

To  take  back  returned  soldiers  and 
sailors 


Labor  law  difficulty 
No  reason 


3 

4 

1 
9 

1 
2 
8 


240 

1,549 
60 

70 
1,003 

5 

52 

283 


Totals 


35 


3,262 


Thirty-five  plants  discharged  a  portion  of  the  women 
replacing  men  after  the  signing  of  the  Armistice. 
Of  the  3,262  discharged,  almost  one-third  were  let  off  as 
a  result  of  cancellation  of  government  contract.  The 
largest  group  discontinued  numbered  1,549  who  because 
of  friction  with  the  foreman  were  said  to  have  ''failed 
in  discipline.'*  It  is  worthy  of  note  that  1,000  of  these 
women  were  in  one  plant,  which  was  the  only  one  in 
the  community  failing  to  make  a  suxjcess  of  the  women 
employed.  In  one  plant  women  were  discharged  because 
of  slowness  in  picking  up  mechanical  knowledge.  This 
trait  is  often  mentioned  by  foremen  and  superintendents 
as  characteristic  of  womankind  in  general,  but  in  only 
one  plant  is  it  given  as  a  reason  for  dismissal.  It  may 
be  pertinent  to  add  that  most  foremen  in  discussing  this 
weakness  do  not  ascribe  it  to  an  absence  in  women  of  the 
power  to  attain  mechanical  knowledge,  but  to  an  absence 
of  any  or  effective  training.    Consider  the  difference  in 
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background  between  two  children,  a  boy  and  a  girl,  in 
this  one  respect.  The  boy  is  instructed  in  the  elements 
of  mechanics  at  an  early  age,  the  girl,  never. 

The  following  summary  table  of  reasons  for  discon- 
tinuing .women  throws  them  into  the  final  causal  rela- 
tionship, and  permits  recapitulation  of  important  points. 

Table  VIII  Showing  Reasons  Given  by  51  Plants  fob 

Discontinuing  All  ob  Pabt  of  Women  Ee- 

PLAciNG  Men  Dubinq  the  Wab. 


REASON 

Work  too  heavy 

Government  contracts  re- 
duced or  canceled 

Administrative  friction — 
discipline ,  etc . — small 
shop 

Labor  law  regulations 

Unsatisfactory  production 
and  less  steady 

To  take  back  soldiers  and 
sailors 

Lack  of  mechanical  knowl- 
edge  « 

No  reason 

Total „_: 


No. 
Plants 


% 


No. 
Women 


10 
17 

5 
2 

6 

2. 

1 

8 


19.7 
33.2 

9.8 
3.9 

11.8 

3.9 

2.0 
15.7 


440 
4,198 

1,562 
52 

153 

13 

70 
283 


6.5 
62.0 

23.0 

.8 

2.3 

.2 

1.1 
4.2 


51 


100.0 


6,771 


100.0 


Some  6,000  or  49.5%  of  all  women  employed  in  men's 
I)laees  were  dropped. 

62  plants  (52%)  continued  all  wo^men  employed  to  re- 
place men. 

97  plants  (82%)  continued  all  or  part  of  women  em- 
ployed to  replace  men. 

16  plants  (13%)  continued  no  women  to  replace  men. 
4  plants  (3%)  were  undetermined  as  to  policy. 
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The  causes  for  dismissal  of  women  replacing  men  fall  ^^yf^e^to 
into  two  classes :  ?/ w^en 

1.  Those  to  be  traced  to  failure  on  the  part  of  women  SlS!*^**"*^ 
workers  themselves; 

2.  Those  over  which  the  women  workers  themselves 
had  no  control. 

Of  the  6,771  women  who  were  discharged  only  2,225 
or  32.9%  who  replaced  men  failed  because  of  their 
own  physical,  mechanical,  or  temperamental  short- 
comings. In  23%  (almost  wholly  in  one  plant)  adminis- 
trative diflBculties  were  encountered;  in  6.5%  of  the  cases 
the  work  was  too  heavy;  in  .2%,  women  were  dismissed 
to  take  back  returning  soldiers;  in  2.3%,  production  was 
unsatisfactory;  in  1.1%,  mechanical  ability  was  lacking. 
The  first  two  causes  for  dismissal  deserve  further  dis- 
cussion. 

Administrative  diflSculty  as  a  reason  of  failure  in  re-  Administra- 

,      .  ..,  "^  I  ^'  >i  0   tlve  Difficult 

iJacing  men  with  women  covers  a  greater  diversity  of  in  Handling 
causes  than  the  phrase  indicates.  In  one  plant  it  melius  *^™*°' 
''friction  with  foremen,"  in  a  second,  ''women  expected 
too  much  attention  from  men,"  in  a  third,  "women  failed 
in  discipline,"  in  a  fourth,  "the  shop  was  too  small  to 
permit  the  standardization  of  product"  or  "to  warrant 
the  expense  of  new  sanitary  equipment  called  for  by  the 
Labor  Law  when  women  are  employed." 

The  problem  of  securing  an  open-minded  attitude  to- 
word  women  on  the  part  of  foremen  is  very  real.  Men 
who  know  the  machine  trade  thoroughly,  having  spent 
four  years  in  apprenticeship,  and  who  have  the  usual 
masculine  contempt  for  feminine  mechanical  ability,  are 
very  prone  to  decide  in  advance  that  women  can  not  do 
the  job  and  by  their  attitude  discourage  and  frighten 
"green  workers."  Such  an  attitude  can  be  avoided  often 
by  the  superintendent  or  manager  calling  foremen  to- 
gether and  getting  them  interested  in  the  project  in  ad- 
vance. In  one  or  two  instances  girls  have  been  removed 
from  a  department  simply  because  it  was  impossible  to 
secure  the  co-operation  of  the  foreman. 
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Another  angle  of  this  same  attitude  was  shown  by  one 
firm  when  a  difference  in  government  contract  necessi- 
tated a  cut  in  wages.  Knowing  the  cut  had  to  come  the 
firm  took  pains  to  go  to  all  its  men  employes  and  explain 
the  reason  for  the  action  with  the  result  that  the 
change  was  accepted  without  loss  of  time.  A  different 
policy  was  used  with  the  womei;i.  On  pay  day  a  notice 
was  posted  announcing  the  cut.  A  week's  strike  followed, 
and  a  most  important  government  contract  for  essential 
war  equipment  was  delayed  because  of  a  tactical  blunder. 

Still  another  administrative  problem  occurs  in  the 
small  shop  where  a  great  variety  of  work  must  be  done. 
There  is  no  reason  to  assume  that  women  can  not  become 
really  expert  machinists,  but  it  is  certainly  true  that  there 
has  not  been  time  yet  to  develop  many  such.  The  small 
shop  therefore  takes  the  all-round  man  in  preference  to 
the  specialist  woman. 

Very  frequently,  in  fact,  almost  always,  employment 
managers,  superintendents,  and  foremen  have  definite 
theories  about  women:  and  their  habits  of  thought  and 
action,  which  influence  their  opinion  of  the  work  they  are 
able  to  do,  or  the  money  they  ought  to  earn.  For  example, 
one  man  was  convinced  that  the  policy  of  equal  pay  for 
equal  work  was  a  grave  injustice  to  men  because  for 
recreation  women  had  their  sewing  at  home,  while  men 
had  to  go  out  and  spend  money.  Another  objected  to 
women  because  they  were  hysterical,  although  upon  fur- 
ther questioning  he  could  not  remember  that  any  of  the 
women  in  his  employ  had  displayed  such  a  tendency. 

In  other  small  shops  or  plants  where  the  number  of 
women  can  never  be  large,  their  introduction  calls  for 
physical  changes  in  the  buildings.  The  Industrial  Code 
is  very  definite  in  its  rules  for  the  comfort  of  women 
workers.  There  must  be  separate  toilets  provided,  ade- 
quate in  number,  wash  rooms,  dressing  rooms,  couches 
and  chairs.  All  of  this  requires  planning  and  thought, 
and  considerable  expenditure  of  money.  In  the  case  of 
the  small  shop  it  is  often  an  open  question  whether 
the  investment  would  be  worth  while.    During  the  war 
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women  were  sometimes  taken  on  in  the  emergency 
without  all  legal  standards  being  met.  When  the  inspec- 
tors came  they  issued  orders  and,  in  a  few  instances, 
employers  have  preferred  to  let  their  women  go  rather 
than  to  comply  with  them. 

The  fibres  of  replacement  as  they  bear  on  the  per- 
manence of  women  in  new  work  show  in  every  correlation 
the  significance  of  women's  failure  to  make  good  where 
the  process  has  involved  heavy  lifting. 

Table  IX  Showing  the  Relative  Amount  op  Replace- 
ment IN  Three  Sections  of  New  Yobk  State  Before 
AND  After  the  Armistice. 


Section  of  the  State 

No. 
Plants 

Per  Cent  Women 
Replacing  Men 

Before 
Armistice 

After 
Armistice 

Western  New  York  

Central  New  York 

New  York  City  and  Vicinity 

37 
38 

42 

41.6 

34.6 
23.5 

21.5 

44.3 
34.3 

Total 

117 

100.0 

100.0 

As  the  foregoing  table  indicates,  the  relative  propor- 
tion of  replacement  in  the  three  sections  of  New  York 
Stat^  increased  after  the  Armistice  in  the  case  of  Central 
New  York  and  in  the  vicinity  of  New  York  City 
by  10%,  while  in  Western  New  York  where  heavy  work 
tended  to  be  most  necessary  during  the  war,  replacement 
decreased  by  20%. 

In  a  sense  it  seems  hardly  just  to  insist  that  the  inabil- 
ity of  women  workers  to  stand  up  under  the  strain  of 
heavy  lifting  is  a  shortcoming  for  which  they  are  to  be 
held  responsible.  Personnel  departments  seem  rather  to 
have  erred  in  judgment  in  fitting  physique  to  job.  Some 
men  would  have  been  unable  to  perform  indefinitely  the 
type  of  work  on  which  women  ultimately  broke  down.   It 
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is  true,  however,  that  taking  women's  new  work,  process 
by  process,  the  only  failure  incident  to  inadaptability  to 
the  work  itself  occurred  When  women  were  called  upon 
to  lift  heavy  material  more  or  less  continuously. 

In  10  of  51  plants  discontinuing  some  of  their  women 
replacing  men  440  women  (6.5%)  were  unable  to 
compete  on  equal  terms  with  men  because  the  work  re- 
quired was  shoveling  coal  and  coke,  handling  lumber, 
trucking  bags  of  food  stuflfs  or  other  material  from  dock 
to  storehouse  or  from  storehouse  to  cars.  In  most  cases 
women  were  summoned  to  this  type  of  work  only  after 
every  male  or  mechanical  expedient  had  been  exhausted. 
However,  in  the  chemical  plants  of  Niagara  Falls  re- 
placement occurred  early  in  the  war  because  of  the  pecu- 
liarly hazardous  conditions  of  work  and  bad  housing 
wliioh  affected  the  labor  supply.  In  other  localities  the 
emergency  was  delayed. 

Several  plants  which  have  tried  out  women  on  heavy 
work  were  ready  with  comparative  figures  to  prove  that 
they  were  less  productive  than  men. 

In  one  company  where  the  work  called  for  the  trucking 
of  freight  from  dock  to  storehouse  and  the  tiering  of 
sacks  of  coffee  to  the  height  of  nine  feet,  women  were  con- 
sidered only  257c  as  efficient  as  the  best  men.  The  aver- 
age-delivery of  sacks  by  the  men  obtainable  before  the 
draft  was  800  per  day,  while  the  average  delivery  by  the 
third  or  fourth  grade  men  exempt  from  the  draft  and 
accessible  for  employment  during  the  war  was  200  per 
day.  The  women  were  the  competitors  of  the  residual 
men. 

Another  industry  requiring  similar  work  rated  five 
women  as  equal  to  two  men.  It  was  estimated  that  even 
when  women  were  paid  at  the  rate  of  15^  less  per  hour 
than  men  economy  dictated  the  employment  of  men. 

5  women  @  27^  an  hour  amounted  to  $1.35. 
2  men  @  41^  an  hour  amounted  to  $82. 

In  yard  work,  shoveling  of  sand,  coal,  metal  scrap  into 
wheel  barrows,  sorting  of  brick,  cleaning  of  electrodes. 
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stoking  furnaces,  and  such  work,  one  plant  reckoned  6 
women  as  equal  to  4  men.  In  a  plant  where  large  truck 
loads  of  leather  were  handled'  women  delivered  60%  as 
much  goods  as  men. 

Women  in  the  core  rooms  of  foundries  have  proved 
themselves  eflScient  on  small  cores.  A  few  foundry  men, 
however,  have  been  discouraged  by  their  work  on  large 
cores,  but  in  several  instances  porters  have  been  used  to 
wheel  sand  and  carry  cores  to  the  ovens.  The  result  has 
been  a  saving  in  time  for  women  at  the  bench  and  an  in- 
crease in  production  which  more  than  paid  for  the  addi- 
tional labor.  In  one  core  room  in  the  central  part  of  the 
state  this  subdivision  of  labor  has  been  extended  to  the 
small  core  room  where  30  women  coremakers  are  assisted 
by  2  men  wheeling  sand,  2  wheeling  plaster  and  6  carry- 
ing cores.  Increased  production  has  paid  for  the  10  addi- 
tional workers  and  more. 

The  dissatisfaction  expressed  by  employers  who  have 
replaced  men  by  women  on  such  work  is  not  localized  to 
New  York  State.  It  is  true  wherever  women  have  led 
either  a  sedentary  industrial  life  or  only  a  comparatively 
active  domestic  one.  Quite  apart  from  their  inferior 
physical  strength  they  are  therefore  more  liable  than  men 
to  strain  from  muscular  effort. 

The  adjustment  of  weight  to  worker  has  always  been 
a  diflScult  matter.  .Scientific  managemei^t  places  a  definite 
limit  of  10  lbs.  including  shovel  when  maximum  produc- 
tion is  desired  from  men.  The  New  York  State  Labor 
Code  forbids  the  employment  of  women  in  core  rooms 
where  the  cores  to  be  carried  weigh  more  than  25  lbs. 
In  Germany,  before  the  war,  an  effort  was  made  to  elimi- 
nate possible  strain  by  prohibiting  the  employment  of 
women  in  such  work  as  removal  of  rubbish,  getting,  load- 
ing and  conveying  raw  material,  conveying  of  bricks  or 
coal  to  furnaces  in  wheel  barrows  and  stoking  of  furnaces. 
The  French  have  set  limits  upon  the  number  of  pounds  to 
be  drawn  or  pushed  by  women  on  barrows  or  trucks.  When 
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on  rails  1,320  lbs.  (including  truck)  may  be  pushed;  on 
barrows  100  lbs.  With  these  pre-war  safeguards  in  mind, 
no  wonder  can  be  felt  that  women  have  failed  to  make 
good  in  New  York  State  when  called  upon  to  push  truck 
loads  weighing  from  200  to  2,000  pounds  over  rough 
flooring ;  to  act  as  assistant  bricklayers  by  wheeling  bar- 
row loads  of  brick;  to  stoke  furnaces  with  shovel  loads  of 
coal  weighing  25-30  lbs.  thrown  to  the  back  of  the  furnace 
seven  to  ten  feet  distant;  to  load  box  cars  by  shoveling 
from  the  ground  to  above  shoulder  level. 

From  the  woman  worker's  point  of  view  and  barring 
permanent  injury,  temporary  work  of  a  heavy  character 
can  cause  only  temporary  fatigue.  From  the  point  of 
view  of  industrial  management  efficient  production  can 
be  secured  only  through  a  stable  labor  force  physically 
fit.  In  placing  women  at  work  beyond  their  strength  both 
of  these  rules  are  violated.  As  a  result  of  heavy  work 
the  less  robust  women  leave  voluntarily  or  are  dismissed 
for  bad  time-keeping;  the  more  robust  remain  at  work  but 
show  the  effect  of  fatigue  in  decreased  production. 

TRADES  UNIONS  AND  WOMEN  REPLACING  MEN. 

The  great  majority  of  women  who  replaced  men  dur- 
ing the  war  are  unorganized.  This  is  largely  due  to  the 
fact  that  the  Trade  Union  men  were  convinced  that  the 
women  who  entered  new  occupations  as  an  emergency 
would  not  remain  when  the  emergency  was  past. 

The  general  attitude  of  labor  men  is  that  if  women 
receive  the  same  wages  as  men  for  the  same  work  they 
will  not  oppose  them,  but  they  will  unalterably  oppose 
their  entrance  into  new  occupations  as  underbidders. 
Another  general  view  among  machinists  is  that  women 
have  replaced  boys  and  in  very  rare  instances  only  have 
replaced  skilled  machinists.  Therefore,  there  have  been 
differences  of  opinion  as  to  whether  or  not  they  are 
eligible  to  the  Machinists  Union.  One  of  the  locals 
of  this  union  that  accepted  women  members  was  still  of 
the  opinion  that  no  women  should  be  employed  in  the 
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machine  industry  while  there  were  any  skilled  men  un- 
employed. 

Although  women  are  not  receiving  equal  pay  with 
men  in  the  shops  where  they  are  partly  organized  (ex- 
cept in  a  very  few  instances)  the  Union  is  continuing 
organization  work  among  them  so  that  they  may  be  in 
a  position  to  demand  equal  pay  for  equal  work.  The 
Union  standard  rate  of  pay  for  a  woman  working  in 
a  machine  shop  is  65j}  an  hour,  giving  her  the  same  rat- 
ing as  a  specialist.  The  claim  so  often  made  by  em- 
ployers that  they  cannot  pay  the  same  wages  to  women 
as  to  men  because  women  cannot  repair  or  set  up  their 
own  machines  is  not  considered  by  the  Union  a  legiti- 
mate excuse  for  paying  women  lower  wages  because  the 
majority  of  machine  shops  have  repair  men  who  attend 
to  the  machines  for  men  as  well  as  for  women. 

About  ten  locals  of  the  International  Association  of 
Machinists  throughout  the  state  have  admitted  women 
as  members,  several  of  them  having  a  large  number  of 
women,  the  rest  ranging  from  50  to  200.  A  local  was 
formed  in  Brooklyn  composed  entirely  of  women,  with 
a  large  membership.  A  few  locals  made  an  attempt  to 
organize  women  but  were  not  successful.  One  local  re- 
fused to  accept  women  as  members  because  they  would 
have  had  to  change  their  constitution  and  their  member- 
ship was  divided  as  to  the  advisability  of  so  doing,  re- 
gardless of  the  fact  that  women  were  working  in  a  rail- 
road shop  in  this  locality  and  were  receiving  the  same 
rate  of  pay  as  the  men. 

No  trade  union  organization  was  found  among  the 
women  in  any  of  the  trades  except  the  machinists  where 
they  replaced  men. 

At  first  the  view  point  of  a  great  many  labor  men 
toward  the  entrance  of  women  into  new  occupations  was 
skeptical  and  inclined  to  be  antagonistic.  It  is  encour- 
aging to  note  that  now  most  of  them  are  realizing  that 
in  a  great  many  cases  women  are  in  the  trade  to  stay 
and  it  is  necessary  therefore,  to  deal  with  them  as  fel- 


Digitized  by  VjOOQ IC 


45 

lowworkers,  to  oi^amze  them  in  their  Trades  Unions, 
then  there  will  be  no  sex  competition  and  men  and  women 
in  the  trade  will  work  hand  in  hand  for  the  betterment 
of  the  conditions  under  which  they  work. 

The  following  statement  was  made  by  New  York 
District  No.  15  of  the  International  Association  of  Ma- 
chinists : 

'*For  patriotic  reasons,  we  permitted  the  dilu- 
tion of  the  trade  by  the  introduction  of  women,  be- 
lieving that  the  national  interests  could  be  best 
served  by  so  doing.  As  soon  as  this  was  done,  we 
realized  the  fact  that  some  employers  were  exploit- 
ing women  by  paying  as  small  a  wage  as  possible. 
Believing  that  this  was  not  justice  to  the  women 
who  for  divers  reasons,  had  entered  the  machine 
industry,  we  decided  to  demand  what  we  have  al- 
ways contended  is  just,  that  is,  equal  pay  for 
equivalent  work,. and  in  some  instances  have  been 
successful  in  securing  this. 

**It  is  not  our  intention  to  drive  women  out  of 
the  industry,  providing  they  desire  to  remain,  but 
we  do  intend  to  insist  that  wherever  they  may  be 
employed  they  ought  to  receive  at  least  as  much  as 
men.  Of  course,  we  feel  safe  in  saying  that  the 
capacity  of  the  usefulness  of  the  women  in  machine 
shops  is  limited,  for  the  reason  that  women  are  not 
naturally  built  to  do  work  which  requires  standing 
on  their  feet  for  any  great  length  of  time,  nor  are  they 
physically  built  to  do  heavy  lifting,  and  hence  we 
do  not  believe  that  they  will  be  able  to  expand  indus- 
trially in  the  machine  shop  at  least  for  the  above 
stated  reasons. 

'*The  employment  of  women  in  small  factories 
will  not  be  universally  in  vogue,  because  it  will 
necessitate  the  installation  of  additional  comfort  and 
dressing  rooms  and  a  Matron  to  see  to  the  physical 
welfare  of  the  women  thus  employed.^' 
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The  official  opinion  was  summarized  as  follows : 


<<' 


'1.  We  have  no  objection  to  women  working 
in  the  machine  industry,  PROVIDED,  they  re- 
ceive equal  pay  for  similar  work. 

**2.  The  necessity  for  the  introduction  of 
women  in  the  machine  industry,  having  passed 
(that  is  the  cessation  of  hostilities)  many  shops, 
who  during  the  World  crisis  employed  women, 
will  discontinue  to  do  so. 

**3.  The  industrial  expansion  of  women  is 
limited,  owing  to  their  physical  inability  to  per- 
form the  more  exacting  and  strenuous  work 
that  is  required  in  certain  branches  of  the  ma- 
chinists^ trade. 

**4.  The  employment  of  women,  if  continued, 
will  be  restricted  to  the  large  manufacturing 
shops,  because  it  will  not  be  a  financial  paying 
proposition  to  the  small  shops.'* 

If  organized  and  eligible,  women  replacing  men  would 
fall  under  the  jurisdiction  of  the  following  trade  union 
organizations : 

Foundry  Employe's  Union. 

Boilermakers'  Union. 

Metal  Polishers. 

International  Association  of  Machinists. 

Jewelry  Workers. 

United  Leather  Workers. 

Carpenters'  Union. 

Upholsterers'  Union. 

Piano,  Organ  Makers'  Union. 

Sheet  Metal  Workers. 

International  Brotherhood  of  Boofers 


Digitized  by  VjOOQ IC 


47 


APPENDIX. 


I.  Lbttebs  Feom  Employers  of  Women   Who  Have 
Beplaced  Men 

II.  Lettebs  Feom  Employees  Using  Women  Coebmakbes 
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Excerpts  from  Letters  of  Firms  in  New  York  State  Em- 
ploying Women  to  Replace  Men  During  the  Wab. 

"The  women  we  employ  which  are  few  owing  to  the 
kind  of  work  we  are  engaged  in,  were  to  replace  boys 
and  not  men.  Their  work  is  principally  assembling  and 
packing  pliers  which  is  very  Jiight  work  and  we  think  they 
are  more  satisfactory  than  boys." 

**We  find  them  (women)  very  desirable  as  inspectors, 
being  naturally  more  careful  and  painstaking  than  young 
men.  We  believe  that  this  is  due  to  the  fact  that  young 
men  are  naturally  active  and  to  be  tied  down  to  inactive 
work,  requiring  close  attention,  is  not  congenial.** 

''Women  have  done  very  well  on  the  operation  of  light 
machines  but  have  less  mechanical  ability  than  men  and 
require  far  more  supervision  and  assistance.  We  be- 
lieve that  in  time  a  number  of  women  might  be  trained  to 
suflScient  mechanical  ability  to  do  as  well  as  men." 

''We  wish  to  state  we  will  probably  employ  from 
seven  to  ten  girls  in  our  plant  all  the  time,  but  a  large 
majority  of  them  proved  unsatisfactory,  and  cost  us  more 
by  one-third  than  what  we  could  have  hired  men  for, 
but  we  used  them  during  the  time  when  men  were  not 
procurable." 

"Women  are  more  desirable  than  men  on  unvaried 
work  because  they  produce  more  and  demand  less  wages. 

"As  the  result  of  the  signing  of  the  Armistice  and 
the  cancelling  of  all  Government  orders  we  have  been 
obliged  to  leave  off  about  one-half  of  our  working  force 
although  we  haven't  reduced  the  hours  or  the  rate  of 
pay  as  yet. 

"We  expect  to  get  into  commercial  business  in  the 
near  future  and  in  view  of  the  fact  that  we  received  such 
good  service  from  the  female  employees  we  wiU  con- 
sider them  in  hiring  our  new  help." 
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''In  the  positions  where  we  have  used  women  on  jobs 
that  were  essentially  men's  occupations  before  the  induc- 
tion of  the  large  number  of  these  men  into  the  service  we 
have  f oxmd  that  the  female  help  has  been  very  valuable. 
The  work  has  covered  a  great  variety  and  range  of  oocu- 
pationSy  such  as  woodworking,  painting,  machine  oper- 
ating, hand  sewing,  power  machine  sewing,  hand  nailing, 
aeroplane  assembly  work,  time  keeping,  tracers,  inspec- 
tors and  in  fact  any  other  minor  occupations  wherfe  we 
have  previously  used  men. 

''As  proof  of  the  success  that  women  have  been  in  in- 
dustry let  me  point  out  to  you  that  at  the  time  6f  the 
canceUation  of  our  orders  due  to  the  signing  of  the  Arm- 
istice we  laid  off  a  great  number  of  men,  but  in  the  final 
analysis  we  retained  about  the  same  relative  proportion 
of  our  females  to  the  total  number  of  males  employed  as 
was  formerly  the  case.  In  other  words  we  have  had  about 
25%  female  employees  during  the  time  that  we  have 
used  them  on  these  various  occupations  and  at  the  pres- 
ent time  our  force  of  woinen  is  about  25%  of  the  men  em- 
ployed. This  in  itself  is  indicative  of  the  fact  that  they 
have  performed  their  work  in  a  very  satisfactory  and 
eflScient  manner,  otherwise  all  of  our  female  employees 
would  have  been  discharged  or  laid  off  long  before  the 
general  lay-off,  which  occurred  during  the  past  month. 

"I  am  very  firm  in  the  belief  that  women  have  found 
their  place  in  industry  and  now  that  the  war  is  over  there 
is  no  real  reason  why  they  should  withdraw  and  take  up 
pursuits  that  were  followed  previous  to  their  induction 
into  industry.  It  is  true  that  there  are  many  occupations 
that  they  might  readily  be  considered  not  qualified  to 
handle,  but  these  are  confined  more  especially  to  the  heavy 
and  laborious  positions  that  are  more  manual  labor  than 
otherwise. 

"On  machine  operating  or  specialized  woodworking 
jobs,  assembling  or  inspecting  or  other  mechanical  opera- 
tions I  believe  that  women  are  thoroughly  qualified  to 
handle  the  work  and  to  my  mind  can  see  no  reaspn  why 
they  will  not  be  retained  in  the  after-war  period." 
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^'Wherever  we  have  introduced  women  in  depart- 
ments where  the  work  was  formerly  done  entirely  by  men, 
it  has  in  all  case^  been  necessary  to  re-classify  the  work, 
giving  the  men  all  the  heavy  work  and  special  work  and 
the  women  the  light  and  simple  work.  For  this  reason 
the  earnings  of  the  women  are  less  than  those  of  the 
men.  In  most  departments  we  have  a  combination  day 
rate  and  piece  rate,  the  day  rate  of  the  women  being  less 
than  the  men  and  the  piece  rate  in  all  cases  being  the 
same. 

*'For  example,  in  the  wheel  shaving  department,  the 
men  are  paid  19^  per  honr  and  their  piece  rate  in  addi- 
tion;  the  women  are  paid  17^  per  hour  and  the  same  piece 
rate  in  addition.  As  a  result  of  this  the  weekly  earnings  of 
the  men  average  $31.00  and  of  the  women  $25.00  to  $26.00. 

**In  the  specialty  disc  department  the  day  rate  of  the 
men  is  35^  and  the  women  22^  per  hour.  The  weekly 
earnings  averages-men  $23.00,  women  $17.00.  The  men 
do  the  heavy  pieces  and  the  women  do  the  light  pieces. 

**In  the  sifting  department  we  have  given  the  women 
the  day  shift  and  the  men  the  night  shift:  The  rate  for 
women  is  33^ ;  weekly  earnings  $18.65.  The  rate  for  men 
is  35^,  weekly  earnings  $22.75.'^ 

Excerpts  from  Letters  op  PraMS  in  New  York  State 
Using  Women  Coremakers. 

**  These  women  have  been  employed  within  the  past 
two  or  three  months  and  they  are  giving  entire  satis- 
faction.  They  average  in  age  from  18  to  40  years,  are 
steady  workers,  more  so  than  the  men,  prompt  in  attend- 
ance and  eflScient  on  the  class  of  work  on  which  they  have 
been  used  up  to  date.^^ 

**  Believe  union  control  of  quite  a  number  of  foundries 
militates  against  the  use  of  women  coremakers.  A  great 
many  firms  would  also  have  to  make  certain  changes  in 
their  plants  and  equipment  to  permit  of  their  use,  which 
would  be  done,  however,  very  easily  in  most  cases." 


Digitized  by  VjOOQ IC 


51 

**We  introduced  female  coremakers  because  we  were 
having  trouble  on  account  of  coremakers  (men  and  boys) 
continually  laying  oflf  and  being  careless  in  their  work. 
**The  girls  and  women  we  employed  have  done  eflScient 
work,  are  most  steady  and  as  a  rule  turn  out  more  work 
than  the  men." 

**  We  put  women,  workers  in  our  coreroom  on  our  light 
work  primarily  on  account  of  the  scarcity  of  boys  ior 
the  work. 

*' Since  we  have  put  women  in  again  their  work  is 
thoroughly  satisfactory.  They  are  showing  a  better  pro- 
duction than  the  boys  and  are  putting  the  work  up  in. 
better  shape.  We  have  kept  the  rates  the  same  and  the 
women  are  averaging  fifteen  to  twenty  per  cent  better  on 
their  rates  than  the  boys  as  soon  as  they  become  familiar 
w^ith  the  work.  On  our  product  we  use  a  great  number 
of  small  cores  with  light  gang  core  boxes  and  the  girls 
are  thoroughly  satisfactory.'^ 

'*  Female  coremakers  are  used  only  on  the  small,  light 
class  of  work  where  the  skill  of  experienced  coremakers  is 
not  required. 

**  These  cores  were  formerly  made  by  boys  and  young 
men,  whose  lack  of  attendance  was  objectionable,  and  by 
introducing  female  help  we  not  only  secured  more  steady 
attendance,  but  also  more  rapid  work. 

*'This  work  is  piece  work  and  we  pay  the  female  core- 
makers  the  same  piece  price  that  the  boys  and  young  men 
received. '^ 

*' We  put  in  women  coremakers  on  account  of  the  gen- 
eral ineflSciency  of  boys,  whom  we  largely  employed  be- 
fore. The  boys  were  more  or  less  volatile  and  since  put- 
ting in  the  women  on  the  light  cores  we  have  not  had  so 
much  trouble.  We  employ  them  only  on  light  cores  and 
on  these  can  make  no  criticism.  We  do  not  make  a  dif- 
ferential in  price  between  the  male  and  female  workers. 
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The  production  of  the  females  on  light  cores  is  equal  to 
the  production  of  the  males/* 

**Some  25  years  since  we  introduced  female  core- 
makers  into  our  works,  making  light  cores,  sudi  as  we 
use  in  our  malleable  iron  work.  Prior  to  that  time  most  of 
our  light  work  was  done  by  boys. 

'^Our  experience  has  proven  that  women  are  very 
adaptable  for  this  work,  mudi  more  efficient  than  boys 
or  young  men,  and  that  their  work  in  general  over  this 
period  of  years  has  been  entirely  satisfactory  and  pleas- 
ant woA  to  the  women  so  employed,  and  has  given  us 
greater  efficiency  and  better  production  than  we  could 
have  obtained  otherwise." 
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APPENDIX   III 

SOTTBOKS  OF  MaTBBIAL 
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SOURCES  OF  MATERIAL 

Selection  of  Plants 

For  the  purposes  of  this  study  plants  were  selected 
where  replacement  was  known  to  have  occurred. 
Lists  were  secured  from: 

United  States  Employment  Service 

Boards  of  Trade 

Trades  Unions 

Files  of  New  York  State  Committee  on  Women 
in  Industry,  Council  of  National  Defense. 

National  Founders'  Association 

Merchants*  Association  of  New  York 

Questionnaires 

Three  groups  of  questionnaires  were  sent  out  to : 

1.  United  States  Employment  Service 

2.  Employers 

3.  Trades  Unions 

From  the  answers  to  these  questionnaires  117  firms 
were  selected  to  be  inspected  for  detailed  information. 
These  plants  were  situated  in  26  conununities  of  the  state 
and  represent  17  industries. 
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BUREAU  OF  WOMEN  IN  INDUSTRY 
New  Yobk  State  iNDusTBiAii  Commission 

To  the  U.  S;  Employment  Service : 

Please  give  us  the  following  inf ormatidn  in  regard  to 
plants  in  your  ffle  or  of  which  you  have  knowledge: 

1.  What  plants  replaced  men  by  women  during  the  war! 
Firm        Product        No.  Women        Processes. 


2.  Which  of  these  plants  are  continuing  to  use  women! 
Give  reasons  if  possible. 


3.  Which  are  discontinuing  use  of  women  !    Give  reasons 
if  possible. 
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4.  Have  you  any  information  regarding  comparative 
wages  of  men  and  women  on  same  jobs!  Give 
illustrations. 


Have  you  any  information  concerning  comparative 
production  per  hour  of  men  and  women  where  re- 
placement has  occurred!  Do  you  know  of  plants 
where  such  records  have  been  kept! 


6.  What  effect  has  the  Armistice  had  on 

a.  Number  of  calls  for  women*  workers! 

In  what  types  of  work  has  there  been  increase 
and  decrease! 

b.  Number  of  women  applicants  for  work! 

In  what  types  of  work  has  there  been  increase 
and  decrease! 

7.  Into  what  peace  industries  are  the  women  released 

from  war  industries  being  absorbed!    With  what 
change  in  wages!    Give  illustrations. 


8.  To  what  extent  have  women  replacing  men  been  or- 
ganized into  trades  unions! 


9.  From  what  sources  were  the  women  who  replaced  men 
drawn!  Other  factories,  professions,  occupations 
or  homes! 


10.  List  of  chief  industries  in  community. 
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BUEEAU  OP  WOMEN  IN  INDUSTRY 
New  Yobk  Statb  Industrial  Commission. 

To  Trades  Unions  Organizations: 

1. — ^What  plants  in  or  near  your  community  replaced 
men  with  women  during  the  warf 

2. — On  what  kind  of  work? 

3. — Did  the  women  receive  same  pay  as  men  or  less? 


4. — ^Where  did  these  women  who  took  men's  places 
come  from!  Other  factories,  their  homes,  or 
other  occupations  such  as  offices  and  stores  f 


5. — ^What  locals  in  your  towns  have  women  members? 


6. — ^What  is  the  policy  of  the  local  labor  body  toward 
continuing  women  in  what  have  been  men's 
placesf 


7. — Do  you  think  women  who  are  discharged  or  drop 
out  of  war  industries  will  go  into  peace  indus- 
tries f    If  so,  which  onesT 


8. — ^Have  the  women  who  left  war  industries  for  peace 
industries  been  able  to  maintain  previous  rate  of 
wages  f  If  not,  how  much  have  they  been  re- 
duced f 
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BUREAU  OF  WOMEN  IN  INDUSTRY 
New  Yobk  State  Industbial  Commission 

To  Employers: 

1.  How  many  women  replaced  men  in  your  plant  dur- 

ing the  war  t 

2.  On  what  processes! :... 


3.  How  many  women  have  replaced  men  since  the  war! 


4.  On  what  processes!.. 


5.  How  have  you  trained  them!    At  the  machine  or 
bench!    In  a  vestibule  school! 


6.  How  did  they  compare  with  men  they  replaced  in 

a)  production  per  hour 

b)  steadiness 


c)  wages  (hourly  or  weekly  rate)  Men.. 
Women  . 


d)  working  hours 

7.  Are  you  planning  to  retain  women  when  men  are 

again  available! '. '. ^ 

If  so,  in  what  processes  and  in  what  numbers! 


If  not,  why! 


8.  Total  Working  Force       During  War       At  Present 

Men 
Women 

9.  Product 
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SOHBDULB  FOE  InSPBCTIOK. 

Firm 

Person  Interviewed 

Address 

Working  Force 

Product 

Men 

Women 

Investigator 

Date  of  Visit 

Number 


REPLACEMENT 


Before  Armistice 

After  Armistice 

No.  of 

Waves 

No.  of 
Wom*n 

Waves 

LPro- 

Initial  Wklr 

Modal  W*kly 

Initial  Wkly 

Modal  W*kl7 

cesses 

Men 

Wom*n 

Men 

Wom*n 

Men 

Wom'n 

Men 

Wom'n 

2.  Production 

3.  Reason  for  continuing  or  discontinuing  women 

4.  Changed  operations  mechanical  or  otherwise  to  adapt 

job  to  women 

5.  Total  weekly  hours 

6.  Training 
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APPENDIX  IV 

TABIiES 
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Table  X — Showing    Total    Working    Force,    Number    of 
Replacements  During  War  and  Number  and  Per  Cent 
of  Wom^n  Retained  After  Armistice  in  117  Plants 
and  in  26  Localities  of  New  York  State 


Place 


No. 
Plants 


Working  Force 


Men 


Women 


Total 


Total 
Replace- 


Total 

No. 

Women 

Re- 
tained 
After 
Armis- 
tice 


Percent 

Re- 
tained 
of  Total 
Number 

Re- 
placed 


Buffalo 

Lockport 

Niagara  Falls .... 
N.  Tonawanda... 

Clean 

Jamestown 

Dunkirk 

Watertown 

Endicott-Johnson 

City 

Little  Falls 

Rochester 

Seneca  Falls 

Syracuse 

Utica 

Eimira 

Ilion 

Ithaca 

Watervliet 

Schenectady 

Hastings 

Staten  Island  — 
Long  Island  City . . 
New  York  City  . . . 

Brooklyn 

Poughkeepsie. . . 
Yonkers 

Totals 


9 
2 

7 
3 

4 
7 

4 
1 

2 

1 

15 
1 
6 
2 
4 
3 
2 
1 
1 
1 
1 

11 

15 

10 

3 

1 


24,233 

496 

5,245 

720 

1,524 

1.500 

912 

263 

6.575 

298 

11,445 

717 

1,976 

5,100 

4,897 

10,850 

713 

4,795 

20,850 

2,100 

93 

8,803 

2,600 

10,723 

1,788 

600 


4,919 

122 

674 

87 

175 

227 

81 

26 

2,580 
40 

5,459 
121 
453 
730 
675 

1,550 
336 
229 

2,149 

212 

24 

1,743 

1,025 

1,846 
241 
120 


29,152 

618 

5,819 

807 

1,699 

1,727 

993 

289 

9,155 

338 

16,904 

838 

2,429 

5,830 

6,672 

12,400 

1,049 

5,024 

22,999 

2,312 

117 

10,546 

3,625 

12,569 

2,029 

720 


4,744 

103 

360 

77 

114 

227 

32 

15 


6 

220 

42 

65 

194 

10 

6 


18.4 
5.8 
61.2 
54.6 
57.1 
85.5 
31.3 
4.0 


200 

20 

10.0 

30 

30 

100.0 

1,126 

826 

73.4 

25 

13 

62.0 

368 

262 

71.5 

730 

730 

100.0 

557 

327 

68.7 

936 

460 

49.3 

326 

0 

.0 

229 

0 

.0 

222 

222 

100.0 

88 

0 

.0 

24 

24 

100.0 

1,297 

697 

63.7 

602 

562 

93.4 

852 

668 

78.4 

241 

200 

83.0 

120 

120 

100.0 

117 


129,816 


25,744 


155,560 


13,643 


6,573 


4S.2 
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Table  XI— Showing  by  $1.00  Wage  Group  Modal  Weekly 

Earnings  of  Women  Replacing  Men  During  the  War 

With  Number  of  Women  and  Number  of  Plants  in 

Each  Wage  Group 


Weekly 

Wage 

,  Group 


PlanU 


Number 


Per  Cent  of 

ToSi 
.  Plants 


Women 


Number 


Per  Cent  of 
Total  Women 
Replacing  Men 


f&-S6.99.  .  . 

7-  7.99... 

8-  8.99... 

9-  9.99... 
lQ-10.99... 
11-11.99. . . 
12-12.99. . . 
13-13.99. . . 
14-14.99... 
15-15.99... 
16-16.99... 
17-17.99. . . 
18-18.99. . . 
19-19.99. . . 
20-20.99. . . 
21-21.99... 
22-22.99. . . 
23-23.99... 
24r-24.99... 
2^25.99... 
26-26.99... 
No  Records 

Total... 


1 

1 

2 

9 

11 

5 

25 

15 

10 

8 

6 

1 

6 

1 

0 

1 

1 

0 

0 

0 

1 

13 


1.7 

7.7 

9.4 

4.3 

21.3 

12.8 

8.5 

6.9 

5.1 

.9 

5.1 

.9 

.0 

.9 

.9 

.0 

.0 

.0 

.9 

11.1 


15 

42 

•  21 

534 

685 

234 

2,421 

3,981 

2,158 

510 

1,758 

229 

166 

20 

0 

15 

25 

0 

0 

0 

150 

679 


.1 

.3 

.2 

3.9 

5.0 

1.7 

17.8 

29.1 

15.8 

3.7 

12.9 

1.7 

1.2 

.1 

.0 

.1 

.2 

.0 

.0 

.0 

1.1 

4.9 


117 


100.0 


13,643 


100.0 
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Table  XII — Showing  Modal  Earnings  of  Women  Replacing 
Men,  by  $2.00  Wage  Groups,  With  Number  of  Plants 
and  Number  of  Women  in  Each  Group 


Weekly 
Wage 
Group 

Planu 

Women                       1 

Number 

Per  Cent  Total 
PlanU 

Number 

Per  Cent  Total 

$6-$7.99 

2 
11 
16 

40 
18 

7 
7 

1 
1 
0 
1 
13 

1.9 

9.4 

13.6 

34.2 

15.4 

5.9 

5.9 

.9 

.9 

.0 

.9 

11.1 

57 

555 

919 

6.402 

2.668 

1.987 

186 

15 

25 

0 

150 

679 

.4 

4.1 

6.7 

47.0 

19.4 

14.5 

1.3 

.1 

.2 

.0 

1.1 

4.9 

8-  9.99 

10-11.99 

12-13.99 

14-15.99 

1^17.99 

18-19.99 

20-21.99 

22-23.99 

24-25.99 

26-27.99 

No  Record 

Total,..; 

117 

100.0 

13.643 

100.0 
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Cumulative  Table  XIII — Showing  Earnings  of  Women  Re- 
placing Men  During  War  by  $2.00  Wage  Group,  With 
Number  of  Plants  and  Number  of  Women  in 
Each  Group 


Weekly  Wage 
Group 

Before  Armistice                                           1 

Plants 

Per  Cent  of 
Total  Plants 

Women 

Per  Cent  of 
Total  Plants 

Less  than  $8.00 

Less  than  10.00 

Less  than  12.00 

Less  than  14.00 

Less  than  16.00 

Less  than  18.00 

Less  than  20.00 

Less  than  22.00 

Less  than  24.00 

Less  than  26.00 

Less  than  28.00 

2 

13 

29 

69 

87 

94 

101 

102 

103 

103 

104 

*        1.7 
11.1 
24.7 
58.9 
74.2 
80.0 
86.2 
87.1 
88.0 
88.0 
89.0 

57 

612 

1.531 

7,933 

10,601 

12,588 

12,774 

12,789 

12,814 

12,814 

12,9t54 

.4 
4.5 
11.2 
58.0 
77.7 
92.2 
93.5 
93.6 
93.8  . 
93.8 
95.0 

Xo  Record 

117 

100.0 

13,643 

100.0 
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Table  XIV — Showing  Di£Ference  in  Wages  Between  Men  and 

Women  on  Same  Work  and  for  Same  Period  of  Time, 

by  $1.00  Groups,  Before  and  After  Armistice  With 

Per  Cent  of  Women  Retained  in  Each  Group 


Before  Armistice 

After  Armistice 

Percent 

ctf 
Women 

PlanU 

Women 

PlanU 

Women 

Weekly 

Wage 

Di£Ference 

No. 

Percent 

of  Total 

Plants 

No. 

Percent 
of  Tota] 
Women 
Replac- 
ing Men 

No. 

Percent 
of  Total 
PlanU 
Retain- 
ing 
Women 

No. 

P«Cf»t 
of  Total 
Number 

Replac- 
ing Men 
Retained 
in  Each 
Wage 
Groap 

Less  than  Men 

$19.00-$19.99 

1 

1.3 

222 

1.9 

1 

1.5 

222 

4.2 

100.0 

18.00-  18.99 

1 

1.3 

19 

.2 

1 

1.5 

19 

.4 

100.0 

16.00-  16.99 

2 

2.6 

29 

.3 

2 

3.0 

29 

.6 

100.0 

12.00-  12.99 

1 

1.3 

35 

.3 

1 

1.5 

35 

.7 

100.0 

11.00-  11.99 

1 

1.3 

10 

!l 

1 

1.5 

10 

.2 

100.0 

10.00-  10.99 

1 

1.3 

5 

.0 

0 

.0 

0 

.0 

.0 

9.00-    9.99 

2 

2.6 

82 

.7 

2 

3.0 

63 

1.2 

76.7 

8.00-    8.99 

6 

7.7 

435 

3.8 

6 

8.9 

195 

3.7 

44.7 

7.00-    7.99 

3 

3.9 

374 

3.3 

1 

1.5 

14 

.3 

37.4 

6.00-    6.99 

3 

3.9 

2,608 

22.7 

1 

1.5 

100 

1.9 

38.3 

5.00-    5.99 

6 

7.7 

1.378 

12.0 

6 

8.9 

714 

13.4 

51.7 

4.00-    4.99 

13 

16.7 

2,674 

23.2 

12 

17.7 

1,353 

25.4 

51.5 

3.00-    3.99 

9 

11.5 

579 

5.0 

8 

11.8 

454 

8.5 

78.5 

2.00-    2.99 

6 

7.7 

998 

8.7 

6 

8.9 

973 

18.3 

97.8 

1.00-    1.99 

5 

6.4 

865 

7.5 

3 

4.5 

141 

2.6 

16.3 

0     -       .99 

1 

1.3 

125 

1.1 

1 

1.5 

125 

2.3 

lOO.O 

Equal  Wages. 

16 

20.5 

1,052 

9.1 

15 

22.1 

862 

16.2 

85.2 

Greater  than 

Men 

1 

1.3 

20 

.2 

1 

1.5 

20 

.4 

lOO.O 

•78 

100.0 

•11.510 

100.0 

68 

100.0 

5,329 

100.0 

•Insufficient 

wage  data 

39 

2.133 
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Cumulative  Table  XV — Showing  Difference  in  Earnings  of 
Men  and  Women  on  Same  Job  for  Same  Period  of  Time' 


Weekly  Wase 
Difference 

Plant? 

Women                         1 

Number 

Per  Cent 

Number 

Per  Cent 

Men  receive  n 
than  women. 

[lore 

' 

$19.00 

1 

i.:i 

222 

1.9 

18.00 

2 

2.6 

241 

2.1 

16.00 

4 

5.1 

270 

2.3 

12.00 

5 

6.4 

305 

2.6 

11.00 

6 

7.7 

315 

2.7 

10.00 

7 

8.9 

320 

2.9 

9.00 

9 

11.5 

402 

3.4 

8.00 

lo 

19.3 

8.37 

7.4 

7.00 

IS 

23.1 

1,211 

10.5 

6.00 

21 

215.9 

3,819 

33.0 

5.00 

27 

34.6 

5,197 

45.1 

4.00 

4^) 

51.2 

7,871 

68.3 

3.00 

49 

62.7 

8,450 

73.4 

2.00 

55 

70.6 

9,44S 

82.0 

l.OO 

61) 

77.2 

10,313 

89.6 

.00 

61 

78.2 

10,4'^8 

90.6 

Equal  wages  . . 

77 

98. 7 

11,490 

99.8 

Women  recei^ 

^ing 

more  than  bo 

ys...       ♦7S 

100.0 

♦11,510 

100.0 

♦Insufficient  wa 

ge 

data 

♦-^9 

♦2,133 
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Table  XVI  Showing  Permanence  of  Replacement 
After  the  Armistice. 

62  or  52.1%  plants  retained     all     women  replacing  men 


1    "      .8%      " 

"       90-99%      •' 

2  "     1.7%      " 

"       80-89%       " 

4  "     3.5%       " 

"       70-79%       " 

2  "     1.8%       " 

"       60-69%      " 

6  "     5.3%       " 

50-59%       *' 

7  "     6.0%       " 

"       40-49%  •    " 

8  "     6.7%       " 

"       30-39%      " 

3  "     2.3%       " 

"       20-29%       " 

1  "       .8%       " 

"       10-19%       " 

1  "       .8%       " 

1-  9%      " 

16  "   13.7%       " 

"      no  women 

4   "     3.7%       "  F 

'olicy  undetermined 

117     100.0% 
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LABOR  LEGISLATION  IN  19x9 
GnXSAL  SXVIBW 

In  this  Bulletin  are  reproduced  the  text  of  all  amendments 
made  hy  the  L^slature  of  1919  to  the  Labor  Law  and  the  Work- 
men's Compensation  Law.  The  text  of  certain  other  statutes 
relating  to  labor  are  also  reprinted.  Changes  in  existing  statutes 
are  indicated  by  italic  type  in  the  case  of  additional  matter;  by 
enclosure  in  brackets  in  the  case  of  omissions.  Statutes  con- 
taining new  matter  only  are  printed  in  Roman  type  throughout. 
Preceding  the  text  of  the  laws  are  the  recommendations  of  the 
Governor  as  to  social  l^slation,  labor  and  workmen's  compensa- 
tion in  his  annual  and  special  messages  to  the  L^slature. 

Of  the  thirty-one  laws  reproduced  in  this  Bulletin,  nine 
amend  the  Labor  Law  proper,  and  three  amend  the  Workmen's 
Compensation  Law.  The  others  deal  with  labor  in  one  way  or 
another. 

ADMUnSTBATIOir  OF  LABOR  LAW 

Three  statutes  relative  to  administration  of  the  Labor  Law 
were  enacted.  One  amends  the  definition  of  mercantile  estab- 
lishments; another  extends  the  jurisdiction  of  the  Industrial 
Commission  as  to  the  enforcement  of  the  mercantile  provisions 
of  the  Labor  Law;  the  third  provides  for  promotion  and  increase 
in  salaries  of  factory  and  mercantile  inspectors. 

Definition  of  Mercantile  Establishment.  The  term  ^^  mercan- 
tile establishment"  as  defined  in  the  Labor  Law  is  amended  by 
Chapter  402  so  as  to  exclude  from  the  jurisdiction  of  the  Indus- 
trial Commission  establishments  operated  by  owners  or  pro- 
prietors only  and  having  no  employees. 

Enforcement  of  Mercantile  Law  in  Third  Class  Cities.  By 
Chapter  646  the  enforcement  of  the  mercantile  provisions  of  the 
Labor  Law  in  all  cities  is  laid  upon  the  Industrial  Commission. 
Formerly,  enforcement  in  cities  of  the  third  class  was  the  duty 
of  local  health  departments. 

Salaries  of  Inspectors.  Chapter  403  provides  that  the  salaries 
of  the  three  grades  of  mercantile  inspectors,  and  of  the  first  four 
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grades  of  factory  inspectors  shall  be  dependent  upon  length  of 
service.  The  salaries  of  the  mercantile  inspectors  and  of  the 
supervising  factory  inspectors  are  increased. 

WOBKMSN'S  COMPEKSATIOK 

Three  of  the  bills  of  1919  affecting  workmen's  compensation 
became  laws.  Th^  relate  to:  (a)  Determination  and  payment 
of  compensation,  particularly  with  reference  to  agreements 
between  employer  and  employee;  (b)  Disposition  of  accrued 
compensation  if  the  injured  employee  entitled  thereto  dies;  and 
(c)  Raising  of  funds  by  counties  to  pay  compensation  of  injured 
town,  village,  city  and  county  employees. 

Determination  (mi  Payment  of  Compensation.  Chapter  629 
amends  §§  20,  20-a  and  25  of  the  Workmen's  Compensation  Law. 
It  effects  the  following  changes: 

1.  The  employee  may  present  his  claim  either  to  the  Commis- 
sion or  to  his  employer. 

2.  In  case  he  presents  it  to  his  employer,  they  must  report 
an  agreement  to  the  Commission  within  ten  days  after  it  is  made 

3.  The  Commission  must  hold  a  hearing  upon  an  agreement 
within  sixty  days  after  receiving  report  of  it 

4.  Employer  or  carrier  must,  in  agreement  cases,  make  the 
periodic  payments  at  intervals  of  not  more  than  two  weeks. 

5.  Employer  or  carrier  must  notify  the  Commission  of  its  last 
regular  payment  in  a  compensation  case,  whether  agreement  or 
other,  within  sixteen  days  after  such  payment  is  made. 

6.  Either  employer  or  carrier  may  pay  the  periodic  install- 
ments to  the  injured  employee,  a  conformation  to  practice  under 
the  law  previously  to  this  amendment,  the  practice  having  been 
for  the  carrier  to  make  direct  payments  in  most  instances. 

7.  In  every  compensation  case,  agreement  or  other,  the 
employer  or  carrier  lapsing  in  periodic  payments  for  sixteen  days 
without  notifying  the  Commission  must  pay  beneficiaries  t«i  per 
cent  of  the  unpaid  compensation  additional. 

8.  In  every  compensation  case,  agreement  or  other,  the 
employer  or  carrier  failing  to  notify  the  Conamission  of  its  last 
regular  payment  within  sixteen  days  after  such  payment  has  been 
made  must  pay  one  hundred  dollars  to  the  Commission,  one-half 
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for  the  benefit  of  the  previous-disability  fund  and  one-half  for 
the  Commission's  expenses. 

Additional  changes  are:  (1)  elimination  of  a  superfluous 
provision  for  arbitration  committees  to  take  evidence  and  (2) 
insertion  of  provisions  permitting  the  Commission  to  request 
employers  or  carriers  to  deposit  moneys  with  it  as  their  agent 
for  payment  of  compensation  and  (3)  requiring  the  Commission 
to  commute  payments  to  lump  sums  according  to  the  present 
value  tables  of  section  twenty-seven. 

The  law  appropriates  moneys  for  carrying  out  its  provisions 
and  makes  positions  and  salaries  created  under  it  temporary. 
It  is  the  result  of  a  special  investigation  of  agreements  for  com- 
pensation between  employers  and  their  injured  employees  ordered 
by  the  Governor.  The  investigator's  report  is  in  the  Monthly 
Bulletin  of  the  State  Industrial  Commission,  vol.  4,  pp.  124—127, 
138.    The  law  became  effective  May  14,  1919. 

Disposition  of  Accrued  Compensation  When  the  Injured 
Employee  Dies.  Chapter  498  amends  §  33  of  the  Workmen's 
Compensation  Law  by  adding  thereto  a  provision  that  disability 
compensation,  in  case  of  death  of  an  injured  employee  to  whom 
not  to  exceed  two  hundred  and  fifty  dollars  is  due,  shall  be  paid 
directly  to  the  surviving  wife,  husband,  child,  children,  or 
dependents,  the  practice  hitherto  having  been  to  pay  all  such 
accrued  compensation  to  the  next  of  kin.  The  law  became 
effective  May  9,  1919. 

Raising  of  Compensation  Funds  by  Counties.  Chapter  458 
adds  a  fourth  subdivision  to  §  50  of  the  Workmen's  Compensation 
Law  and  inserts  a  new  section  to  be  §  35.  Under  it,  county 
boards  may  provide  by  taxation  for  payment  of  compensation 
to  injured  town,  village,  city  and  county  employees  and  county 
treasurers  may  in  emergency  borrow  funds  for  such  payment. 
The  law  became  effective  May  5,  1919. 

BUREAU  OF  EMPLOYMENT 

Two  measures  granting  appropriations  for  the  Bureau   of 
Employment,  in  addition  to  the  amount  named  in  the  r^ular 
annual    appropriation,    were    enacted.     These    measures     are 
designed  to  meet  the  curtailment  of  the  United  States  employ- 
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ment  service  in  this  State.  Another  statute  was  enacted  relative 
to  the  establishment  by  municipal  corporations  of  industrial  aid 
bureaus  for  the  relief  of  unemployment,  and  a  fourth  provides 
funds  for  the  employment  by  the  Industrial  Commission  of  farm 
labor  agents. 

Approynations  for  Bureau  of  Employmeni.  Chapter  155, 
effective  April  7,  appropriates  $50,000  for  the  maintenance  until 
July  1  of  the  employment  offices  and  facilities  formerly  under 
the  direction  of  the  United  States  employment  service.  Chapter 
591  appropriates  $184,000,  effective  July  1,  to  continue  these 
offices  and  services  for  eight  months,  or  until  March  1,  1920. 
It  is  expected  that  the  Federal  Congress  will  make  sufficient 
appropriation  to  continue  the  service  for  the  remainder  of  the 
fiscal  year,  or  until  July  1,  1920. 

InduMrtdl  Aid  Bureaus.  Chapter  404  permits  the  establish- 
ment by  municipal  corporations,  including  counties,  towns,  vil- 
lages and  cities,  of  industrial  aid  bureaus.  Such  a  bureau,  when 
established,  must  list  all  unemployed  persons  within  its  bound- 
aries and  assist  them  in  obtaining  employment.  The  bureau  may 
also  furnish  necessary  temporary  relief,  including  shelter,  food, 
fuel  and  clothing,  to  the  unemployed  and  their  dependents  until 
remunerative  employment  is  obtained.  The  expense  of  operating 
such  a  bureau  shall  be  a  charge  on  the  annual  tax  levy. 

Farm  Labor  Agents.  Chapter  64  repealed  the  statute 
enacted  in  1917  which  created  the  State  Food  Commission.  The 
repealing  act,  however,  transfers  to  the  State  Industrial  Com- 
mission an  unexpended  balan<;e  of  $20,000  for  the  employment 
of  farm  labor  agents  who  are  ^'  to  recruit  competent  farm  hands 
during  the  season  of  nineteen  hundred  'and  nineteen." 

WOMAN  LABOR 

Four  measures  relating  to  the  employment  of  women  became 
laws.  One  of  these  creates  in  the  Industrial  Commission  a 
Bureau  of  Women  in  Industry;  the  others  relate  respectively  to 
the  employment  of  women  in  the  following  occupations:  night 
work  as  writers  and  reporters  in  newspaper  offices;  on  subway, 
surface  and  elevated  railroads;  and  in  the  operation  of  elevators. 

Bureau  of  Women  in  Industry.    By  Chapter  86,  the  Bureau 
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of  Women  in  Industry  is  created.  An  appropriation  of  $10,900 
is  made  providing  salaries  for  a  Chief,  five  investigators  and  a 
stenographer  for  one  year.  This  statute  is  in  continuation  of 
action  taken  in  the  summer  of  1918  when,  by  resolution  of  the 
State  Industrial  Commission,  this  Bureau  was  established  and 
financed  from  outside  sources  until  the  present  appropriation 
became  available  on  March  20  of  this  year. 

Women  in  Newspaper  Offices.  A  specific  exemption  from  the 
present  prohibition  of  work  before  7  a.  m.  or  after  10  p.  m., 
as  well  as  from  the  limitation  of  the  six-day  week,  is  granted  to 
females  employed  as  "  writers  or  reporters  "  in  newspaper  offices 
by  Chapter  582. 

Employment  of  Women  in  TransportcUion.  Chapter  583  pro- 
hibits the  employment  at  any  time  of  females  under  twenty-one 
j'ears  of  age  in  connection  with  the  operation  of  subway,  surface 
or  elevated  railroads.  Females  over  twenty-one  may  be  so 
employed  for  not  to  exceed  six  days  a  week  and  nine  hours  a 
day,  but  not  between  the  hours  of  10  p.  m.  and  6  a.  m.  The  daily 
hours  include  the  entire  time  between  reporting  for  duty  and 
the  time  when  the  employee  is  released  for  the  day;  in  other 
words  "  split  tricks  "  are  forbidden  and  the  daily  hours  must  be 
consecutive,  except  for  one  hour  allowed  for  meals.  Provisions 
for  drinking  water,  washing  facilities,  dressing  rooms  and  water 
closets  are  included.  Printed  notices  of  the  hours  of  labor  shall 
be  posted,  and  a  time  book  kept  containing  the  names,  addresses 
and  time  of  beginning  and  ending  the  day's  work  of  all  female 
employees.  This  time  book  is  to  be  exhibited  on  demand  of  the 
Industrial  Conmiission  or  its  subordinates. 

Employment  in  ElevaJtors.  By  Chapter  544  a  new  article  — 
12-A  —  is  added  to  the  Labor  Law  regulating  employment  of 
women  in  elevators.  The  employment  of  females  under  eighteen 
years  of  age  in  the  operation  of  elevators  is  flatly  prohibited,  not 
only  in  factories  but  "  in  any  building  or  place  within  the  state." 
A  six-day  week  and  nine-hour  day  is  the  maximum  working  time 
for  women  over  eighteen.  Operation  of  elevators  between  10 
p.  M.  and  7  a.  m.  is  prohibited,  except  that  work  may  begin 
at  6  A.  M.  if  other  women  in  the  industry  may  legally  be 
employed  at  that  hour.    This  prohibition  of  night  work  does  not 
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apply,  however,  to  the  operation  of  elevators  in  hotels  by  women 
over  twenty-one  years  of  age.  Provisions  are  included  for  seats 
in  elevators,  three-quarters  of  an  hour  for  the  noon  meal,  washing 
facilities  and  water  closets,  and  the  posting  of  hours  of  work. 

Iir  addition  to  the  above  r^ulation  of  the  employment  of 
women  in  elevators,  the  provisions  of  the  one  day  of  rest  in  aeven 
statute  are  made  applicable  to  all  elevator  employees,  males  as 
well  as  females. 

SAFETY 

Two  statutes  were  enacted  dealing  with  safety,  one  relating  to 
the  inspection  of  scaffolding  and  construction  work,  the  other  to 
the  inspection  of  boilers. 

Scaffolding  and  Construction  Work.  Chapter  645  extends  the 
duty  of  the  Industrial  Commission  as  to  the  inspection,  upon 
complaint,  of  scaffolding  used  in  building  construction.  Such 
inspection,  formerly  required  in  cities  only,  is,  by  the  amendment, 
rendered  obligatory  throughout  the  State.  Similarly,  the  provi- 
sions as  to  the  completion  of  floors  during  the  progress  of  build- 
ing construction  are  extended  to  the  entire  State.  The  amend- 
ment also  makes  mandatory,  instead  of  discretionary,  upon  the 
Industrial  Commission  to  issue  an  order  against  any  violator, 
not  only  of  the  above  provisions  but  of  any  provision  of  Article 
2  of  the  Labor  Law. 

Inspection  of  Boilers.  Under  the  present  statute  boilers  used 
for  factory  purposes  which  carry  a  pressure  of  ten  pounds  or 
more  are  subject  to  inspection  by  the  Industrial  Commission. 
By  Chapter  228  all  boilers,  whether  used  for  factory  purposes 
or  otherwise,  which  carry  a  pressure  of  fifteen  pounds  are  sub- 
ject to  inspection.  The  amendment  exempts  boilers  subject  to 
inspection  by  the  Public  Service  Commission,  the  Superin- 
tendent of  Public  Works  and  the  United  States  government 
Cities,  which  maintain  a  boiler  inspection  force,  are,  by  the 
amendment,  required  to  enforce  the  boiler  code  adopted  by  the 
Industrial  Commission. 

INCREASED  PAY  FOR  PUBLIC  EMPLOYEES 

Four  statutes  were  enacted  in  1919,  increasing  the  salaries 
of  State  employees.    Two  of  these  relate  to  State  employees  gen- 
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erally;  one  to  employees  in  State  hospitals;  and  the  fourth  to 
employees  in  State  armories. 

Civilian  Employees  of  the  Staie.  Chapter  603,  effective 
immediately,  continues  the  10  per  cent  additional  compensa- 
tion to  all  civilian  employees  of  the  State  receiving  less  than 
$1,500  per  year  which  was  granted  last  year.  Chapter  556, 
Laws  of  1918,  provided  that  this  increase  should  continue  "  dur- 
ing the  continuance  of  the  existing  war."  Chapter  603  continues 
this  increase  until  the  end  of  the  "  fiscal  year  in  which  peace 
shall  be  declared." 

Chapter  602,  effective  July  1,  repeals  Chapter  556,  Laws  of 
1918,  and  substitutes  therefor,  to  be  paid  throughout  the  fiscal 
year  b^inning  July  1,  10  per  cent  increase  to  all  State  employees 
receiving  less  than  $1,400  per  year,  and  a  flat  increase  of  $100 
to  employees  receiving  from  $1,400  to  $2,500  per  year,  except 
that  no  salary  may  be  increased  beyond  $2,500  by  the  operation 
of  the  act. 

State  Hospital  Employees.  By  Chapter  638  a  general  upward 
revision  of  salaries  of  employees  in  State  hospitals  is  made  as 
an  amendment  to  Section  50  of  the  Insanity  Law. 

Staie  Aimory  Employees.  Chapter  640  increases  the  pay 
of  employees  in  State  armories  as  an  amendment  to  Section  189 
of  the  Military  Law. 

RETIHSMBNT  PENSIONS  FOR  STATE  EMPLOYEES 

Three  measures  were  enacted  relating  to  retirement  pensions 
for  employees  in  State  and  municipal  service.  One  concerns  a 
general  system  applicable  to  all  State  and  municipal  employees; 
one  amends  the  statute  concerning  the  retirement  system  for 
State  prison  and  reformatory  employees  and  the  third  amends  the 
Public  Buildings  Law  in  relation  to  the  retirement  of  Civil  War 
veterans.  Other  statutes,  relative  to  retirement  systems  in  vari- 
ous city  departments  in  Greater  New  York,  were  enacted  but 
none  of  these  latter  are  reprinted  in  this  Bulletin. 

Commission  on  General  Pension  System.  A  State  Commis- 
sion was  appointed  in  1918  to  inquire  into  the  subject  of  retire- 
ment pensions  for  State  and  municipal  officers  and  employees 
with  special  reference  to  the  financial  problem  involved.     This 
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Oommission  was  to  have  reported  to  the  Legislature  of  1919, 
but,  by  Chapter  22,  the  time  for  making  the  report  is  extended 
to  February  1  of  next  year. 

Retirement  of  Prison  Employees.  The  existing  retirement 
system  for  guards  in  State  prisons  and  reformatories  and 
employees  in  the  State  prison  department  is  amended  by  Chapter 
207  so  as  to  permit  retirement  upon  pension  of  such  employees 
after  twenty-five  years  of  service  instead  of  thirty  years  as  at 
present. 

Retirement  of  Vetercms  in  State  Department  of  Pvhlic  Build- 
ings. Chapter  196  permits  five  years  of  service  in  other  forms 
of  State  service  to  count  as  two  of  the  required  five  years  of 
service  in  the  State  Department  of  Public  Buildings  in  order 
to  be  eligible  for  retirement  upon  pension. 

CONVICT  LABOR 

Four  statutes  were  enacted  in  1919  relative  to  the  employment 
of  prisoners.  Two  of  these  concern  construction  work  on  high- 
ways and  two  deal  with  employment  inside  the  institutions. 

JEmployment  Upon  Highways.  Chapter  420  permits  the 
employment  of  State  prisoners  upon  highways  under  the  juris- 
diction of  county  or  town  authorities,  such  county  or  town  to 
pay  not  to  exceed  one  dollar  per  day  for  each  prisoner  so  employed 
into  the  prison  highway  labor  fund. 

Appropriation  for  Highway  Employment.  Chapter  635 
appropriates  $25,000  for  the  employment  of  prison  labor  in  the 
construction  of  State  and  county  highways,  and  for  the  purchase 
of  the  necessary  implements  and  equipment. 

Manufacture  of  Street  Signs  and  Auto  Number  Plates  in 
State  Prisons.  An  appropriation  of  $75,000  is  made  by  Chapter 
236  for  the  establishment  by  the  State  Superintendent  of  Prisons 
of  manufacturing  plants  for  the  making  of  street  and  highway 
signs,  number  plates  for  motor  vehicles,  badges  for  chauflPeurs 
and  other  similar  devices. 

Earnings  of  Prisoners.  Chapter  206,  amending  the  Prison 
Law,  provides  that  when  the  earnings  from  the  industries  of  any 
prison  are  insufiicient  for  the  payment  to  prisoners  of  the  amount 
allowed  by  law  to  be  earned  by  them,  moneys  may  be  transferred 
from  the  funds  of  other  prisons  to  provide  for  such  payments. 
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INDUSTRIAL  EDUCATION 

Continuation  Schools  in  Factories.  Chapter  531,  amendatory 
of  the  Education  Law,  provides  that  part-time  or  continuation 
schools  shall  be  established  in  cities  and  in  school  districts,  having 
a  population  of  5,000  or  more,  and^  in  which  there  are  ^  or  more 
minors  between  14  and  18  years  of  age  who  are  not  in  regular 
attendance  upon  school  instruction.  These  schools  may  be  estab- 
lished in  factories  or  mercantile  establishments  and  shall  be  a . 
part  of  the  public  school  system.  Industrial  history,  economics 
and  the  law  relating  to  the  industries  taught  are  among  the 
required  subjects  of  instruction.  Parents  and  guardians  shall 
cause  minors  to  attend  such  schools,  and  employers  are  required 
to  permit  the  attendance  of  minors  in  their  employ. 

MISCEUANBOUS 

One  statute  amends  the  Garnishee  Law  in  relation  to  execu- 
tions against  municipal  and  county  employees;  another  concerns 
the  disposition  of  females  under  arrest  or  conviction  in  connec- 
tion with  industrial  disputes;  a  third  relates  to  the  licensing  of 
motor  vehicle  operators. 

Executions  Against  Earnings  of  Municipal  or  County 
Employees,  Chapter  278  amends  Section  1391  of  the  Code  of 
Civil  Procedure  (the  Garnishee  Law).  Resignation  or  dismissal 
from  service  of  any  municipal  or  county  employee  shall  have  the 
effect  of  automatically  lapsing  any  execution  against  his  earn- 
ings even  though  he  be  later  reinstated  or  re-employed,  unless 
such  reinstatement  or  reemployment  occurs  within  ninety  days. 

Segregation  of  Female  Prisoners.  By  Chapter  332  it  is 
required  that  females,  when  arrested  or  convicted  in  New  York 
City  in  connection  with  industrial  disputes,  be  segregated  from 
the  other  inmates  of  any  prison  in  which  they  may  be  confined. 

Licensing  of  Motor  Vehicle  Operators.  Chapter  472  permits 
persons  eighteen  years  of  age  and  over,  who  reside  outside  New 
York  City  but  within  the  State,  to  operate  a  motor  vehicle  in 
New  York  City  for  ten  days  in  any  one  year  without  a  license. 
Changes  are  made  as  to  qualifications  and  fees  for  a  licenjse. 
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RECOMMENDATIONS   OF  GOVERNOR  SMITH 

•  ••••••• 

RECONSTRUCTION  COMMISSION* 

As  an  effective  means  of  assistance  in  the  solution  of  these  [reoonstniction] 
problems,  I  shall  immediately  appoint  a  Reconstruction  Ck>mmi6sion.  That 
we  may  be  well  advised  as  to  the  best  means  of  meeting  these  problems,  I 
propose  to  call  to  my  aid  men  and  women  of  the  State  who,  willing  to  give 
their  time  and  service  during  the  war,  will,  I  am  quite  sure^  be  eq[ually 
willing  to  aid  the  State  in  this  period  of  reconstruction  and  readjustment. 
This  commission  can  call  to  its  aid  advisory  councils  throughout  the  State. 
To  their  aid  I  shall  summon  the  universities  of  the  State  with  their  expert 
staffs,  the  State  departments  and  the  voluntary  social  and  civil  organizations 
with  their  special  knowledge  of  particular  problems.  In  this  way  we  will  be 
able  to  co-ordinate  the  functioning  of  the  State  departments  on  these 
important  problems  and  be  advised  as  to  legislation  necessary  for  their 
solution.  In  appointing  the  commission,  I  shall  recommend  specific  matters 
to  their  attention,  and  from  time  to  time  I  shall  recommend  to  your  Honorable 
Body  such  matters  as  they  deem  proper  subjects  for  legislation. 

During  this  period  of  reconstruction  we  must  not  forget  that  New  York 
State  is  now  the  commercial  center  of  the  world,  and  that  the  great  business 
interests  of  this  State  have  made  their  sacrifices  because  of  war.  Irresponsible 
and  wanton  attacks  on  business  are  a  blow  to  capital  and  labor  alike.  The 
prosperity  of  the  working  man  depends  in  large  part  upon  the  prosperity  of 
the  employer.  In  framing  laws  and  in  administering  government,  it  is  there- 
fore of  prime  importance  that  legitimate  business  should  be  safeguarded, 
promoted  and  encouraged,  to  the  end  that  we  maintain  our  financial,  commer- 
cial and  industrial  supremacy. 

•  ••••••• 

SOCIAL  LEGISLATION* 

Of  particular  importlince  to  the  State  is  the  necessity  of  adequate  protection 
for  workers,  especially  the  women  and  children.  We  should  strive  con- 
stantly to  better  their  conditions.  For  just  as  we  have  maintained  in  the 
realm  of  international  relations  that  right  and  not  might  should  prevail,  so 
in  our  economic  life  the  weak  and  helpless  should  be  protected  against 
exploitation  and  oppression  and  given  the  opportunity  to  enjoy  those  material 
and  spiritual  blessings  which  alone  make  life  worth  living.  Such  beneficent 
measures  are  dictated  not  alone  by  sentiments  of  humanity  and  fair  play, 
but  the  welfare  of  the  State  demands  them  and  they  must  be  adopted  if  we 
are  to  continue  and  develop  as  a  nation  of  sound  and  virile  men  and  women. 

I  recommend  the  passage  of  legislation  to  lift  labor  out  of  the  catcgoiy  of 
commodities  or  articles  of  commerce. 

CHILD  LABOR* 

When  and  wherever  children  are  permitted  to  work,  they  should  be  sur- 
rounded with  adequate  protection  as  to  hours  and  tasks  which  they  may  be 
permitted  to  undertake.     No  children  should  be  allowed  in  any  occupation 


*  In  Annual  Message. 
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injurious  to  health,  and  the  provision  requiring  physical  examination  of  chil- 
dren should  be  extended  to  all  employments  in  which  they  are  engaged. 

MINIMUM  WAGE  COMMISSION* 

I  recommoid  the  establishment  of  a  Minimum  Wage  Commission  of  three 
members^  who  shall  serve  without  compensation.  Appointments  to  the  Com- 
mission shall  be  so  made  that  the  views  of  employers,  employees  and  the 
public,  will  be  properly  reflected.  Acting  through  wage  boards  appointed  for 
a  given  industry  the  Commission  should  have  the  power  to  fix  the  living 
wage  to  be  paid  to  women  and  minors.  Such  a  law  was  recommended  in 
this  State  a  number  of  years  ago  after  a  careful  investigation  by  an  official 
Legislative  Commission.  A  similar  law  is  in  successful  operation  in  other 
countries  and  in  many  states  in  our  own  country.  The  justice  and  necessity 
of  a  law  of  this  kind  are  manifest.  It  is  just  as  cruel  to  underpay  a  woman 
as  to  overwork  her,  and  just  as  harmful  and  wasteful  from  the  standpoint 
of  the  State. 

If  you  believe  that  the  future  mothers  of  this  State  are  a  resource  that 

we  should  conserve,  you  will  give  this  legislation  your  most  earnest  and 

careful  consideration. 

•  ••••••• 

EXTENSION  OF  THE  LABOR  LAW* 

The  Labor  Law  should  be  extended  to  protect  women  who  have  entered 

new  industries  because  of  the  war.    I  refer  particularly  to  the  employment  of 

women  on  our  surface,  subway  and  elevated  railroads,  and  in  the  operation 

of  elevators.    Such  employment  is  to-day  unregulated,  and  the  women  do  not 

receive  the  protection  and  safeguard  that  the  law  throws  around  their  work 

in  industrial  pursuits  generally. 

HEALTH  AND  MATERNITY  INSURANCE* 
Nothing  is  so  devastating  in  the  life  of  the  worker's  family  as  sickness. 
The  incapacity  of  the  wage  earner  because  of  illness  is  one  of  the  underlying 
causes  of  poverty.  Now  the  worker  and  his  family  bear  this  burden  alone. 
The  enactment  of  a  Health  Insurance  Law  which  I  strongly  urge,  will  remedy 
this  unfair  condition.  Moreover,  it  will  result  in  greater  precautions  being 
taken  to  prevent  illness  and  disease,  and  to  eliminate  the  consequent  waste  to 
the  State  therefrom.  It  will  lead  to  the  adoption  of  wider  measures  of  public 
health  and  hygiene,  and  it  will  operate  to  conserve  human  life.  The  large 
percentage  of  physical  disability  disclosed  by  the  draft,  shows  how  deeply 
concerned  the  State  is  in  this  matter.  Proper  provision  also  should  be  made 
for  Maternity  Insurance  in  the  interest  of  posterity  and  of  the  race.  Other 
countries  are  far  ahead  of  us  in  this  respect,  and  their  experience  has  demon- 
strated the  practical  value  and  economic  soimdness  of  these  principles. 

WORKMEN'S  COMPENSATION  LAW* 

"She  provision  of  the  State  Constitution  under  which  the  Compensation 
Law  was  enacted,  authorized  a  statute  for  the  payment  of  compensation 
resulting  from  "injuries."  The  intent  of  this  constitutional  provision  has 
been  limited  by  defining  ''injuries"  in  the  Compensation  Law  as  meaning 
''accidental  injuries."    This  limitation  deprives  the  Commission  from  juris- 

*  In  Annual  Message. 
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diction  to  award  compensation  for  disability  resulting  from  ooeupationsl 
diseases  and  occupational  injuries. 

I  recommend  tliat  the  law  be  amended  in  keeping  with  the  constitutional 
provision,  to  the  end  that  occupational  diseases  and  injuries  may  be  subject 
to  its  provisions.  This  will  entail  a  very  small  increase  in  cost  in  oompariaon 
with  the  resulting  benefit. 

I  am  making  an  investigation  to  determine  the  cost  of  workmen's  compen- 
sation to  the  industries  of  the  State  as  compared  with  the  amount  actually 
received  by  injured  workmen  and  their  dependents.  I  am  also  inquiring  into 
the  working  of  the  law  itself,  and  I  will  at  a  later  date  address  a  communica- 
tion to  your  Honorable  Body. 

APPOINTMENT  OF  KSCONSTRUCTION  COMMISSION* 

•  ••••••• 

It  is  immediately  necessary  that  the  Commission  examine  carefully  the 
housing  conditions  of  the  State.  There  exists  among  various  voluntary 
agencies  a  large  volxune  of  information  on  the  subject  of  present  conditions, 
and  I  have  no  doubt  that  these  agencies  and  many  others  interested  in  the 
housing  problem  will  be  able  to  offer  constructive  recommendations  that  will 
give  relief.  I  ask  the  Conuuission  to  make  every  endeavor  to  secure  the 
fullest  information,  and  after  carefully  studying  it  to  recommend  either 
legislative  or  executive  action.  The  war  made  apparent  how  fundamental 
adequate  housing  is  in  relation  to  labor  supply.  I  am  particularly  anxious 
that  we  find  a  solution  of  our  housing  difficulties  that  look  to  the  future  and 
that  a  program  may  be  initiated  that  will  make  for  the  permanent  welfare 

of  the  State. 

•  •  •'•  •  •  •  • 

Employment  is  an  important  subject  for  the  attention  of  the  Conunission. 
The  State  needs  the^  services  of  every  man  and  woman  in  the  right  placx  at 
the  right  time.  Coordination  of  State  resources  with  Federal,  municipal 
and  private  resources  is  most  important.  The  Commission  should  imme- 
diately be  informed  of  any  serious  conditions  of  unemployment,  and  I  request 
the  public  to  bring  to  the  Commission  any  information  on  this  subject 
From  such  knowledge  and  information  I  will  be  able  to  advise  the  Legislature 

of  any  action  that  may  be  necessary  to  meet  any  grave  emergency. 

•  ••••••  • 

Shoiild  any  great  labor  crisis  arise,  due  to  the  period  of  readjustment, 
although  I  hope  that  the  productivity  of  the  State  will  not  be  interfered 
with  in  any  such  way,  I  ask  the  Commission  to  find  the  best  method  of 
dealing  effectively  with  such  an  emergency. 

I  also  ask  immediate  consideration  of  the  suggestion  of  the  Secretary  of 
Labor  that  necessary  public  works  be  speeded  up  to  meet  unemployment  con- 
ditions, having  in  mind  that  they  should  be  begun  and  finished  in  the  order 
of  their  importance  to  the  whole  community. 


*  In  Message  of  January  20.  The  Reconstruction  Commission,  as  named  b? 
Governor  Smith,  consisted  of  thirty-six  members,  Inelading  five  women,  r^ieaentln'c 
civic,  buRiness,  labor  and  manufacturing  interests.  A  legislative  appropriation 
requested  by  the  Governor  to  defray  the  expenses  of  the  Commission  having  been 
refused  by  the  Legislature,  the  Commission  was  financed  by  private  contributions. 
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STATE  EMPLOYMENT  BUREAUS* 

I  am  in  receipt  of  a  preliminary  report  from  the  State  Reconstruction 
Commission,  which  reads  as  follows: 

''At  your  direction  the  Reconstruction  Commission  is  preparing  a  report 
recommending  action  on  the  business  and  unemployment  situation  in  the 
State.  Pending  the  submission  of  this  comprehensive  report,  we  are  com- 
pelled to  call  to  your  attention  the  need  for  immediate  action  by  the  State 
to  provide  some  substitute  for  the  Federal  employment  system  which  is 
being  greatly  curtailed,  effective  March  22nd. 

"The  present  expenditures  of  the  U.  S.  Employment  Service  in  the  State 
are  at  the  rate  of  about  $1,000,000  per  year,  or  approximately  $85,000  per 
month.  Effective  March  22nd,  the  available  funds  of  the  Service  in  the 
State  are  to  be  reduced  to  $10,000  a  month.  No  further  funds  can  be 
obtained  until  Congress  is  convened  in  special  session,  and  it  may  be  taken 
for  granted  that  when  Congress  does  convene,  no  fimds  will  be  appropriated 
for  the  Service  for  the  then  remaining  portion  of  the  present  fiscal  year. 
As  a  result,  the  Service  proposes  to  close  fifty  of  the  fifty-four  offices  now 
maintained  by  it  in  the  State,  retaining  two  offices  in  New  York  City,  one 
at  Syracuse 'and  one  at  Buffalo.  These  four  offices,  in  conjunction  with  the 
five  offices  now  maintained  by  the  State  will  provide  the  State  with  but  nine 
public  employment  ofifees,  at  one  of  the  most  critical  periods  of  industrial 
stagnation  and  unemployment  in  the  history  of  the  State. 

"It  is  the  deliberate  judgment  of  your  Commission  that  this  provision 
is  wholly  inadequate  to  meet  the  situation  which  confronts  the  State.  The 
unemployment  situation  in  the  State  at  the  present  time,  while  not  alarm- 
ing, is  steadily  growing  worse.  There  is  no  sign  of  the  resumption  of  normal 
business  activities  on  a  larger  scale,  and  public  works  which  can  do  much 
to  relieve  the  situation  are  not  yet  under  way. 

"New  York  City  and  New  York  State  have  only  just  approached  the  real 
crisis  in  their  employment  conditions.  The  return  of  the  local  men  who 
have  been  in  service  has  but  recently  begun.  The  City  and  the  State  have 
until  now  been  struggling  with  the  problem  of  returned  men  from  other 
parts  of  the  coimtry,  who  have  attempted  to  secure  positions  in  the  attractive 
City  of  New  York.  The  27th  Division  is  here,  and  the  77th  Division  is 
expected  in  a  few  weeks,  so  that  the  replacement  problem  is  acute  for  the 
first  time  in  our  own  State  and  in  its  municipalities,  and  the  men  of  these 
Divisions  have  rightfully  raised  the  demand  of  'Local  jobs  for  local  men.' 
Employment,  owing  to  complicated  causes,  is  not  plentiful. 

"The  figures  obtainable  show  that,  while  the  replacement  of  soldiers  in 
positions  is  proceeding  with  very  excellent  results,  the  displacement  of 
civilians  is  assuming  serious  proportions. 

"  Nor  is  there  any  need  for  the  Commission  to  call  attention  to  the  pre- 
vailing atmosphere  of  social  unrest,  which  gives  to  the  current  unemploy- 
ment problem  a  significance  even  more  serious  than  it  would  ordinarily 
possess.  The  State  would  indeed  be  remiss  in  its  duty  if  at  this  time,  by 
standing  idle  while  the  great  employment  system  built  up  by  the  Qovemment 
during  the  war  is  threatened  with  sudden  extinction,  it  gave  color  to  the 


*  Message  of  March  20. 
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Bpecious  exhortations  of  those  who  attack  our  form  of  goyemment  and  assert 
its  failure  to  protect  the  interests  of  the  common  people. 

"  When  the  Federal  Service  was  established  some  six  months  ago,  the  Free 
Employment  Agencies,  City^  State,  and  Volunteer,  were  called  upon  to  aban- 
don their  work  and  throw  in  their  private  resources  with  the  Federal  System. 
This  they  did,  realising  the  magnitude  of  the  problem,  and  being  anxious 
to  co-operate  with  the  Government  to  the  fullest  extent  possible. 

'*  One  of  the  great  benefits  of  the  war  has  been  its  lessons  of  co-operation. 
All  kinds  of  agencies  have  learned  to  work  together  in  the  stress  of  a  great 
war,  and  in  some  measure  this  is  the  first  crisis  in  this  State  that  calls  upon 
them  to  co-operate  to  lessen  the  strain  of  a  primary  problem  of  reconstrue- 
tion. 

"The  Federal  Service  having  been  disrupted  by  the  failure  of  the  Con- 
gressional appropriation,  the  New  York  State  Service  never  adequately  sup- 
ported at  best,  having  heeded  the  request  of  the  Federal  Service  to  merge 
its  identity,  and  now  suffering  by  the  sudden  disorganisation  consequent 
upon  the  loss  of  support  from  the  Federal  System  and  being  therefore  unable 
as  at  present  financed  to  meet  the  needs  of  the  situation,  and  the  volunteer 
agencies  requiring  and  welcoming  immediate  co-ordination  as  never  before, 
we  therefore  oeg  to  advise  you  that  it  is  neoeseary  to  proceed  energetically 
to  provide  for  an  adjustment  of  the  employment  problem  along  the  following 
lines: 

"  FiBST:  We  recommend  that  the  fullest  co-operative  relationship  be  main- 
tained with  the  Federal  Service,  as  it  will  be  constituted  under  the  new 
arrangement,  and  in  the  future,  under  whatever  new  appropriation  Congress 
may  make  that  will  enable  them  to  assume  increased  responsibility. 

"Second:  That  the  State  proceed  immediately  to  stroigthen  and  enlarge 
the  State  system  of  Employment  Agencies.  You  will  remember  that  you 
referred  to  this  Commission  for  report  the  request  of  the  State  Industrial 
Commission  for  enlarged  appropriations  looking  to  the  improvement  of  the 
State  Employment  Service. 

"  The  Commission  accordingly  recommends  that  you  urge  upon  the  Legis- 
lature the  necessity  for  immediately  appropriating  the  sum  of  $50,000  to  be 
expended  during  the  remainder  of  the  present  fiscal  year,  by  the  State  Indus- 
trial Commission,  for  public  employment  offices. 

"  If  the  appropriation  reconunended  is  granted,  the  total  State  funds 
available  for  public  employment  offices  for  the  remainder  of  the  fiscal  year 
will  be  approximately  $70,000;  while  the  Federal  funds  will  be  approximately 
$30,000.  It  seems  indisputable  to  your  Commission  that  the  most  effective 
utilization  of  the  limited  Federal  funds  available,  would  be  accomplished  if 
the  U.  S.  Employment  Service  should  turn  over  the  funds  available  for  work 
in  New  York  State  to  the  Industrial  Commission  to  be  administered  by  the 
latter,  in  conjunction  with  its  own  funds,  under  such  restrictions  as  may  be 
agreed  upon  between  the  State  and  Federal  services.  Unless  this  is  done 
the  Commission  believes  that  a  large  portion  of  the  limited  Federal  funds 
will  be  expended  upon  disproportionate  overhead  charges. 

"  It  is  unnecessary  to  point  out  the  urgency  of  the  present  recommendation. 
The  funds  recommended  should  be  made  immediately  available,  so  that  such 
of  the  existing  Federal  offices  as  the  State  Industrial  Commission  may  decide 
to  retain  in  operation  may  be  transferred  to  State  control,  without  any 
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interruption  in  their  business.  Should  delay  in  granting  the  appropriation 
herein  urged  result  in  the  closure  of  these  offices  for  even  a  few  days,  their 
subsequent  efficiency  will  be  greatly  impaired. 

"  The  act  making  the  appropriation  herein  recommended  should  also 
authorisce  the  Industrial  Commission  to  accept  aid,  either  in  the  form  of 
funds  or  of  facilities  for  personal  services,  from  any  city  of  the  State  in 
which  it  may  establish  an  employment  office.  Since  only  a  limited  number 
of  cities  and  towns  can  be  covered  by  the  appropriation  recommended  it  is 
obviously  fair  that  special  consideration  should  be  given  to  those  cities  in 
which  the  local  demand  for  an  office  is  sufficiently  strong  to  find  expression  in 
an  offer  of  financial  or  equivalent  aid. 

"Thibo:  That  you  immediately  call  upon  mayors  of  cities  to  encourage 
municipalities  to  support  existing  free  employment  agencies  and  to  open 
where  needed  additional  municipal  agencies  for  the  placement  of  both  soldiers 
and  civilians,  but  in  strict  co-ordination  with  the  State  and  Federal  Service, 
8o  that  there  shall  be  a  standardized  method  of  handling  the  problem  of 
employment  and  distribution  of  labor,  and  no  duplication  of  effort. 

"  Fourth  :  That  you  call  upon  all  volunteer  agencies,  both  upon  those 
created  for  war  purposes  and  those  permanently  functioning  social  organiza- 
tions which  have  facilities  for  creating  employment  agencies,  or  which  have 
operated  them  hitherto,  immediately  to  resume  these  functions,  but  again 
in  the  strictest  co-operation  with  the  State  and  Federal  Service.  The  moat 
simple  arrangement  for  municipal  and  volunteer  agencies  to  follow  will  be 
to  accept  the  leadership  of  the  State  Employment  Service,  which,  in  turn, 
would  arrange  for  the  necessary  co-operation  with  the  Federal  System. 

"  Fifth  :  That  organized  labor  throughout  the  State  be  called  upon  to 
lend  its  co-operation  to  the  fullest  extent  to  the  co-ordinated  plan  herein 
suggested  and  that  it  be  called  into  conference  and  consultation. 

"We  would  suggest  that  you  summon  to  a  conference  mayors  of  cities, 
representatives  of  labor,  agricultural  and  commercial  interests,  and  represen- 
tatives of  all  agencies.  Federal,  State,  municipal,  and  volunteer,  for  the  pur- 
pose of  stimulating  co-operation  and  bringing  about  a  complete  co-ordination 
with  the  State  and  Federal  systems.  We  would  suggest  as  early  a  date  as 
you  can  conveniently  arrange  for  such  a  conference. 

"(Signed)        Abbam  I.  Elkub, 
"  Chairman  New  York  State  Reconstruction  Commission, 
"(Signed)        John  G.  Agab, 
"  Chairman,  Committee  on  Unemployment.'' 
I  recommend  to  your  Honorable  Pody  that  legislation,  making  immediately 
available  $50,000  for  the  employment  bureaus  of  the  State  Industrial  Commis- 
sion, be  enacted. 

(Signed)         ALFRED  E.  SMITH. 

lONIHUM  WAGES  FOR  WOMEN  AND  CHILDREN  IN  INDUSTRY  * 

I  am  unwilling  to  believe  that  your  Honorable  Body  is  prepared  to  adjoun^ 
without  at  least  d^ating  the  constructive  measures  I  proposed  in  my  First 
Annual  Message. 

Let  me  urgently  request  you  to  give  your  consideration  to  the  bill  creating 


•  Message  of  April  8. 
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wag«  boards  to  fix  minimum  wages  for  women  and  children  in  industry.  At 
the  very  least  the  measure  should  be  brought  upon  the  floor  for  discussion, 
and  I  therefore  ask  you  to  bear  with  me  while  I  attempt  to  clear  up  a  few 
popular  misconceptions  as  to  what  a  minimum  or  living  wage  is,  and  what  it 
really  does. 

When  we  speak  of  a  legal  or  mmimum  wage,  we  do  not  mean  that  wages 
should  be  fixed  or  regulated  by  law,  or  that  the  principle  of  competition  in 
the  fixing  of  wages  should  be  abandoned;  or,  as  it  has  been  otherwise 
expressed,  a  living  wage  does  not  interfere  with  collective  or  even  individual 
bargaining  but  it  establishes  the  rule  that  no  contract  shall  be  made  which 
to  the  women  workers  means  the  giving  away  of  everything  that  makes  life 
worth  living  and  results  in  injury  to  the  whole  of  society. 

A  minimum  or  living  wage  means  the  minimum  standard  below  which 
wages  should  not  be  allowed  to  fall  in  the  low-paid  industries,  and  it  has 
generally  been  defined  as  the  amount  necessary  to  maintain  the  woman  worker 
in  health  and  decent  comfort.  Nor  does  the  minimum  wage  have  the  ^ect 
of  compelling  the  employer  to  employ  the  woman  at  a  certain  wage,  or  of 
compelling  a  woman  to  work  for  that  wage,  ^n  its  essence,  the  legal  or 
minimum  wage  is  prohibitory,  not  compulsory  in  character.  The  State,  in 
effect,  says  that  to  employ  women  at  a  wage  that  is  insufficient  to  sustain 
them  is  a  public  menace,  and  therefore  that  danger  is  prohibited,  just  as  ia 
prohibited  the  erection  of  a  factory  building  without  proper  fire  escape  exits 
or  sanitary  arrangements. 

There  is  a  popular  impression  that  in  fixing  the  minimum  wage,  the  Legis- 
lature passes  a  law  saying  that  no  woman  shall  be  employed  at  leas  than  a 
certain  sum  per  day  or  per  week.  That  is  not  the  kind  of  minimum  wage 
law  contemplated  by  the  pending  bill  or  was  it  ever  recommended  by  any 
agency  in  this  State.  The  minimum  wage  we  have  under  ocmsideration  is 
the  determination  by  a  conunission  with  the  assistance  of  wage  boards  made 
up  of  representatives  of  employers,  employees  and  the  public,  of  the  sum 
necessary  to  maintain  women  and  minor  workers  in  health  and  decent  com- 
fort in  any  given  industry  in  any  given  locality. 

Remove  from  your  mind  any  idea  you  may  have  that  this  legislation  is 
sought  as  a  matter  of  favor  to  any  class  of  people  in  our  State  and  look  at 
it  from  the  broad  viewpoint,  that  its  enactment  is  sought  in  the  interest  of 
the  State  itself.  Wages  that  are  so  low  as  not  to  enable  women  to  sustain 
themselves  involve  danger  not  only  to  the  women  themselves,  but  to  the  State, 
danger  to  health,  danger  to  moral  standards,  danger  to  society  and  the  race. 

When  less  than  a  living  wage  is  received,  how  is  the  difference  made  up, 
for  made  up  it  must  be  in  some  form.  The  women  worker  pays  in  reduced 
health.  The  employer  pays  in  greatly  reduced  efficiency.  The  whole  woridng 
class  to  which  the  woman  belongs  pays  as  the  result  of  an  unfair  and  below- 
the-belt  competition.  The  State  pays  through  its  public  and  private  diarities, 
its  hospitals,  reformatories  and  other  eleemosynary  institutions.  Heredity 
pays  in  the  form  of  poorly  nurtured  and  delinipient  offspring;  and  the  nation 
pays  in  the  impairment  and  impoverishment  of  its  capital  resources. 

I  remember  a  witness  before  the  State  Factory  Investigating  Conunission 
summed  it  all  up  in  these  words:  "To  pay  a  girl  what  is  below  a  living 
wage,  is  like  running  a  thoroughbred  horse  without  shoes.    In  order  to  econo- 
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mize  a  few  dollars  at  one  end  of  the  line  we  incur  a  coat  that  runs  up  to 
hundreds  of  dollars." 

Send  for  the  testimony  adduced  before  the  State  Factory  Investigating 
Commission,  and  before  you  dispose  of  this  proposition,  read  for  yourselves 
what  low  wages  mean  in  the  way  of  insufficient  food,  lack  of  proper  nourish- 
ment, poor  housing  facilities  and  utter  lack  of  recreation.  See  if  you  can 
read  as  I  have  from  this  testimony,  that  the  underpaid  workers  live  in  large 
part  upon  their  reserve  of  vitality,  of  physical  stamina  and  moral  courage. 
See  if  you  cannot  read  from  it  that  thousands  of  our  girls  and  women  are 
annually  drawing  on  the  bank  account  of  their  vitality  and  will  continue  to 
do  so  until  nature  notifies  them  that  the  accotmt  is  overdrawn,  and  they 
frequently  die  from  tuberculosis  or  some  other  disease  that  they  could  have 
escaped  had  they  been  adequately  fed,  adequately  clothed  and  properly 
housed. 

So  much  for  the  effect  upon  health.  What  effect  has  the  receipt  of  less 
than  a  living  wage  on  moral  standards?  Dr.  Howard  Kelly,  the  eminent 
gynecologist,  in  an  address  before  the  International  Congress  on  Hygiene 
and  Demography  held  in  Washington  in  1912,  said: 

"We  draw  nearer  to  the  true  source  (of  prostitution)  when  we  dis- 
cover that  many  girls  are  driven  to  a  life  of  shame  by  low  wages  paid 
*  *  *  in  many  of  our  aweat  shops  and  in  our  stores  and  factories, 
where  the  faces  of  the  poor  are  ground  off  by  the  rich  ♦  •  ♦.  We 
are  reaping  the  harvest  of  the  distressing  aocial  surroundings  of  the 
disinherited  poor,  robbed  of  their  inalienable  birthright  to  an  opportu- 
nity to  make  an  honest  living,  to  live  a  good  life  happily  in  healthy 
homes,  to  enjoy  a  daily  modicum  of  recreation,  and  to  provide  comfort- 
ably for  the  necessities  of  age." 

That  is  strong  language^  even  from  so  competent  an  observer  as  Dr.  Kelly, 
and  I  would  hesitate  to  go  quite  so  far.  Excessive  low  wages  may  not  be 
the  direct  or  primary  cause  of  a  life  of  shame,  but  indirectly  it  is  inevitably 
one  of  the  most  important  contributing  factors.  As  one  of  the  witnesses 
before  the  Factory  Investigating  Commission  said,  "  I  do  not  think  the 
problem  ever  presents  itself  to  a  girl,  '  Shall  I  sell  myself  in  order  to  make 
more  than  $6.00  a  week  ?  But  the  absence  of  amusement,  the  barrenness  and 
ugliness  of  life,  the  worry  combined  with  unemployment  does  tend  powerfully 
in  that  direction.  Low  wages  puts  too  severe  a  strain  upon  the  moral  strength 
of  the  individual." 

I  have  too  high  an  opinion  of  working  women  to  think  that  they  turn 
readily  to  such  a  life  because  of  low  wages.  As  investigation  after  investiga- 
tion has  shown,  the  wonder  of  it  is  how  good  they  remain  under  temptation, 
but  it  is  an  unfair  premium  to  put  upon  goodness. 

The  inevitable  tendency  of  leas  than  a  living  wage  is  to  place  a  heavy 
bui*den  of  dependency  upon  the  State  and  its  municipalities.  This  fact  is 
strikingly  borne  out  in  a  statement  made  to  the  Commission  by  the  Commis- 
sioner of  Charities  of  the  City  of  New  York,  in  which  he  says : 

"  We  have,  from  year  to  year,  steadily  increasing  numbers  of  depend- 
ent persons  ih  my  department,  not  suddenly  this  year  more  than  last, 
but  steadily  increasing  every  year. 
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'*  Much  of  this  dependence  is  unqueetionably  due  to  underpay,  particu- 
larly of  women  and  girls.  The  consequences  of  underpay  are  so  obvious 
as  hardly  to  need  enumerating,  such  as  underfeeding,  comfortless, 
unwholesome  dwelling  accommodations,  ineuffident  clothing.  PneuDMMiia 
running  into  tuberculosis  has  been  a  wholesale  incident  of  winter  and 
spring  among  wage  earners  ever  since  Colonel  Waring  pointed  it  out 
years  ago. 

"  The  burden  of  all  the  consequences  of  underpay  finally  gets  upon 
the  city.  We  have  the  hospitals  to  maintain,  including  the  tuberculosis 
sanatoria  and  clinics,  and  the  wards  for  the  insane  and  the  melancholy, 
besides  all  these  patients  in  the  general  wards,  the  primary  cause  of 
whose  presence  in  the  hospitals  is  debility.  No  one  disputes  that  poverty 
is  a  continuing  predisposing  cause  of  all  this  chronic  and  acute  illness. 
What  we  need  to  do  is  to  try  to  atop  all  that  part  of  it  which  is  due  to 
underpay." 

Of  particular  concern  to  the  State  are  its  women  workers.  Chving  to  their 
defenceless  economic  condition  they  are  rarely  able  to  hold  off  from  making 
a  bad  bargain,  nor  is  there  any  prospect  that  these  workers  will  be  able  to 
strengthen  their  position. 

But  it  is  said  the  question  of  wages  should  be  left  as  a  commercial  proposi- 
tion to  be  regulated  by  the  law  of  supply  and  demand.  The  answer  is  that 
we  have  been  doing  just  that  for  over  a  hundred  years  and  the  report  of 
the  Factory  Oommission  shows  how  utterly  inadequate  that  is.  The  results 
have  been  highly  injurious  to  social  welfare  and  there  are  no  natural  forces 
to  remedy  the  evil  unless  the  State  will,  in  self-respect,  step  in.  Our  whole 
social  progress  during  the  last  fifty  years  has  been  obtained  by  limiting  and 
regulating  this  so-called  economic  law  of  supply  and  demand. 

The  nranufacturer  conserves  his  machines  because  they  belong  to  him  and 
when  they  are  worn  out  he  muet  buy  new  ones,  and  he  sets  aside  a  part  of 
his  profits  every  year  to  cover  their  depreciation,  so  that  when  the  old  ones 
are  worn  out  funds  are  at  hand  for  new  ones.  The  case  of  purchasing  labor 
on  the  other  hand,  is  like  renting  a  machine  without  financial  responsibility 
for  the  condition  in  which  it  is  returned.  The  employer  in  sweated  industries 
for  example  has  little  selfish  motives  in  maintaining  the  future  efficiency  of 
his  **  human  machines  "  since  they  do  not  belong  to  him,  and  when  they  have 
been  exploited  to  the  limit  they  can  be  thrown  upon  the  scrap  heap  and  be 
replaced  by  others.  Society,  however,  must  meet  the  "  depreciation  charges  ** 
in  the  form  of  charities  and  institutions  for  the  care  of  defectives  and  crimi- 
nals. The  social  expense  of  such  exploitation  is  often  a  continuing  one, 
since  the  victims  are  not  only  those  who  have  been  themselves  exploited,  but 
often  also  their  children. 

The  minimum  wage  allows  fair-minded  employers  to  do  justice  to  their 
employees,  whereas,  at  the  present  time,  because  of  the  unfair  competition 
to  which  they  are  subjected,  it  is  utterly  impossible,  however  good  their 
intention  to  do  that  justice. 

In  passing  this  bill  you  are  taking  no  novel  step.  Every  modern  industrial 
state,  whether  under  a  denracratic  or  autocratic  form  of  government,  has 
found  it  necessary  to  establish  standards  of  safety,  sanitation  and  working 
hours,  and  in  other  ways  to  interfere  with  the  contractual  relations  between 
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employers  and  employees.  These  todes  of  labor  laws  have  been  enacted  to 
protect  the  health  and  well-being  of  wage  earners  who  make  up  a  large  part 
of  the  citizoiship  of  the  State.  The  wisdom  of  this  policy  is  no  longer  seri- 
ously questioned,  whether  it  be  based  on  humanitarian  sentiments  or  on  the 
more  scientific  ground  of  conserving  the  human  resources  of  the  State. 

There  are  three  main  factors  affecting  employment:  (1)  To  provide  a  safe 
and  sanitary  place  to  work;  (2)  to  prevent  excessive  employment;  (d)  to 
secure  to  the  worker  if  she  is  in  a  class  that  is  unable  to  do  any  collective 
bargaining,  a  wage  sufficient  to  enable  her  to  maintain  herself  in  health  and 
comfort.  The  State  has  provided  for  the  first  two.  I  now  ask  that  the 
Legislature  provide  for  the  third. 

Underpayment  is  just  as  much  a  cause  of  physical  deterioration  and 
disease  as  overwork  or  unsanitary  conditions  of  work.  It  is  just  as  cruel 
to  underpay  a  woman  as  to  overwork  her,  and  just  as  wasteful  from  the 
standpoint  of  the  State. 

To  say  that  a  woman  shall  not  contract  to  work  for  less  than  a  living  wage, 
is  to  go  no  further  than  to  say  that  she  shall  not  contract  to  work  more  than 
nine  or  ten  hours  a  day,  or  under  certain  unwholesome  conditions  which  may 
affect  her  as  a  mother  of  future  citizens.  Indeed,  it  is  much  easier  to  trace 
a  social  connection  between  working  for  a  wage  inadequate  to  maintain  a 
decent  standard  of  living  and  working  more  than  nine  or  ten  hours  a  day. 
There  is  not  an  argument  advanced  today  against  the  minimum  wage  that 
was  not  advanced  a  hundred  years  ago  against  the  first  labor  laws.  In  the 
debates  on  the  first  child  labor  law,  the  first  law  limiting  the  hours  of  labor 
of  women  and  the  first  laws  providing  for  proper  safety  and  sanitary  condi- 
tions, you  will  find  just  the  same  social,  political  and  economic  objections 
that  are  today  being  urged  against  a  living  wage  for  women  and  minors 

We  began  by  limiting  child  labor,  at  the  outset  limiting  it  first  to  twelve 
hours,  and  then  to  eleven,  and  then  to  ten,  and  nine  hours;  and  then  when 
we  found  that  enough  was  not  accomplished  in  regulating  child  labor,  we 
had  to  pass  a  law  to  limit  the  hours  of  labor  for  women.  There  again,  a 
generation,  considerably  more  than  a  generation,  was  required  to  reduce  the 
hours  of  labor  for  women ;  and  at  the  same  time  we  found  we  had  to  provide, 
in  addition  to  the  reduction  of  the  hours  of  labor,  specific  times  in  which 
women  might  obtain  rest;  and  then  we  had  to  enact  all  the  provisions  in 
regard  to  sanitation  and  safety  in  factories.  We  found  that  even  this  was 
not  sufficient,  and,  in  the  interest  of  the  community,  we  had  to  protect  the 
wage-earners  in  a  great  many  other  ways.  We  have  had  to  protect  them 
in  the  different  States  of  the  Union,  in  many  different  ways,  which  have 
been  held  constitutional  by  the  Supreme  Court  of  the  United  States,  such 
as  the  fortnightly  payments  provided  in  your  own  law,  and  upheld  in  Wil- 
liams V.  Erie  R.  R. ;  the  anti-truck  laws  by  which  employers  who  give  store 
orders  must  stand  ready  to  cash  those  orders  at  par;  the  coal-screen  laws,' 
under  which  coal  must  be  weighed  and  measured  before  screening,  in  order 
to  fix  the  compensation;  the  employers'  liability  laws,  and  recently  by  work- 
men's compensation  laws. 

It  has  already  been  proved  that  the  proper  administration  of  a  minimum 
wage  law  is  entirely  practical  and  has  a  tendency  not  merely  to  raise  the 
standard  of  wages  in  the  industry,  but  to  place  the  industry  itself  upon  a 
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more  whalesame  and  leM  precarious  basis.  The  enactoient  of  a  minimum 
wage  law  would  be  no  new  and  untried  step. 

In  l^H,  the  first  minimum  wage  legislation  was  enacted  in  New  Zealand. 
Similar  legislation  was  enacted  by  New  South  Wales  in  1901,  by  Western 
Australia  in  1902  and  by  the  Australian  Commonwealth  in  1904.  These  laws 
were  designed  primarily  for  the  settlement  of  industrial  disputes,  but  the 
Gcurt  created  by  the  law  was  also  given  power  to  fix  minimum  rates  of  wages 
and  with  that  feature  al<me  we  are  conoemed.  In  1896,  the  first  act  pro- 
viding for  special  boards  to  fix  minimum  wages  in  any  trade  was  enacted  in 
Victoria.  This  act  of  legislation  was  later  followed  by  South  Australia  in 
1900,  by  Queensland  in  1908,  and  by  Tasmania  in  1910.  In  England,  mini- 
mum wage  boards  were  established  in  four  industries  in  1910,  and  extended 
in  1913  to  four  other  larger  and  more  important  ones,  the  whole  coal  mining 
industry  of  England  and  Wales  having  also  been  brought  under  this  legisla- 
tion. The  success  of  the  boards  in  Australia  is  shown  by  their  continuous 
increase  from  Hve  boards  in  1896  to  143  boards  in  1913. 

In  this  country,  state  commissions  have  determined  minimum  wage  rates 
in  Oregon,  Massachusetts  and  Minnesota,  and  are  preparing  to  do  so  in  Cali- 
fornia, Colorado,  Nebraska  and  Wisconsin.  Commissions  of  inquiry  on  the 
subject  have  reported  in  Ohio,  Indiana,  Louisiana  and  Connecticut.  The 
movement  for  such  legislation  is  therefore  beyond  the  state  of  mere  agitation 
or  discussion.  Its  usefulness  and  practicability  is  proven  in  various  parts  of 
the  world. 

I  shall  not  take  up  your  time  to  go  into  the  various  economic  objections 
(that  have  been  urged  against  the  adoption  of  a  minimum  wage  and  the 
answers  thereto.  They  are  discussed  fully  in  the  fourth  report  of  the  Factory 
Commission,  copies  of  which  you  will  find  in  your  own  library. 

If  you  will  pass  this  legislation  and  send  it  to  me,  we  will  both  be  entitled 
to  equal  credit  for  removing  one  of  the  greatest  industrial  evils  of  our  day. 
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Chapter  aa. 

An  Act  to  amend  chapter  four  hundred  and  fourteen  of  the  laws  of  nineteen 
hundred  and  eishteen,  entitled  ''An  act  to  create  a  state  commission  to 
in^ire  into  the  subject  of  retirement  pensions,  allowances  and  annuities 
for  state  and  municipal  officers  and  employees,  and  making  an  appropria- 
tion therefor,''  generally. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aeeenibly, 
do  enact  ae  folUnoa: 

Section  1.  Chapter  four  hundred  and  fourteen  of  the  laws  of  nineteen 
hundred  and  eighteen,  entitled  "An  act  to  create  a  commiBsion  to  inquire 
into  the  subject  of  retirement  pensions,  allowances  and  annuities  for  state 
and  municipal  officers  and  employees,  and  making  an  appropriation  therefor," 
is  hereby  amended  by  inserting  therein  a  new  section,  to  be  section  one-a,  to 
read  as  follows: 

I  l-a.  Eligibility.  A  member  of  the  commission  shaU  not  be  disqualified 
from  holding  any  other  office,  state  or  m^inidpal,  nor  forfeit  the  same  by 
reason  of  his  appointment  under  this  act,  notwithstanding  the  provisions  of 
any  city  charter. 

I  2.  Section  five  of  such  act  is  hereby  amended  to  read  as  follows: 

I  5.  Report  to  goremor  and  legislature.  The  commission  shall  on  or  before 
February  first,  nineteen  himdred  and  [nineteen]  twenty,  report  the  result  of 
its  inquiry  to  the  governor  and  legislature,  including  such  proposed  l^slar 
tion  aa  it  may  deem  advisable. 

I  3.  This  act  shall  take  eifect  immediately. 

Approved  February  26. 

Chapter  64. 

An  Act  to  repeal  chapter  eight  hundred  and  thirteen  of  the  laws  of  nineteen 
hundred  and  seventeen,  entitled  ''An  act  to  define  the  policy  of  the  state 
of  New  York  in  relation  to  the  production,  supply  and  control  of  the  dis- 
trihution  of  the  necessaries  of  life,  to  insure  an  adequate  supply  thereof 
at  a  reasonable  price,  to  prevent  unreasonable  profits  by  reason  of  specu- 
lation, to  extend  sudi  policy  in  aid  of  the  national  government  in  pro- 
viding for  the  national  security  and  defense,  to  amend  the  farms  and 
markets  law  in  relation  to  markets  in  cities,  and  to  transfer  the  powers 
and  duties  conferred  on  a  commission  by  chapters  two  hundred  and  five 
and  five  hundred  and  six  of  the  laws  of  nineteen  hundred  and  seventeen 
to  the  commission  created  by  this  act,"  except  the  provision  thereof 
expressly  amendatory  of  the  farms  and  markets  law,  and  transferring 
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certain  functions  of  the  state  food  commission  to  other  departments, 
together  with  funds  for  the  exercise  of  sacfa  functions. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  AssenMy, 
do  enact  as  follows: 
•  ••••••  • 

%  4.  The  state  food  oommiasion^  having,  by  statute,  authority  to  provide 
for  the  employment  of  emergency  farm  labor  agents  to  recruit  competent 
farm  hands  during  the  season  of  nineteen  hundred  and  nineteen,  the  sum 
of  twenty  thousand  dollars  of  the  unexpended  balance  of  appropriations 
made  to  carry  out  the  provisions  of  chapter  eight  hundred  and  thirteen  of 
the  laws  of  nineteen  hundred  and  seventeen,  shall  be  available  for  expenditure 
by  the  state  industrial  commission  for  such  purpose,  payable  by  the  state 
treasurer  on  the  order  of  the  latter  commission,  after  audit  by  and  upon 
the  warrant  of  the  comptroller;  but  such  moneys  shall  not  be  available  for 
the  payment  of  liabilities  incurred  after  October  first,  nineteen  hundred  and 
nineteen. 
*.*  •  •  •  •  •  • 

I  8.  The  unexpended  balance  of  appropriations  msde  for  carrying  out  the 
provisions  of  the  act  are  hereby  repealed,  or  of  any  reappropriation  thereof, 
except  the  amounts  made  available  by  this  act,  for  expenditure  by  the  farms 
and  markets  council  and  the  state  industrial  commission,  shall  cease  to  be 
available  after  such  repeal  takes  effect,  or  after  the  previous  abolition  of 
the  state  food  commision  by  the  governor,  except  for  the  payment  of  liabilities 
incurred  on  or  before  such  abolition  or  repeal  takes  effect.  The  unexpended 
balance,  if  any,  of  the  revolving  fimd  provided  for  by  the  act  hereby  repealed, 
after  the  payment  of  liabilities  chargeable  against  the  same,  shall  revert  to 
the  general  fund  of  the  state  treasury. 

I  9.  Notwithstanding  such  repeal,  the  provisions  of  the  act  repealed  shall 
be  deemed  in  force  so  far  as  they  provide  for  or  authorise  the  functions 
exercised  by  the  bureau  of  food  production,  transferred  by  this  act  to  the 
department  of  farms  and  markets,  or  the  employment  of  emergency  farm 
labor  agents  to  recruit  competent  farm  hands  during  the  season  of  nineteen 
hundred  and  nineteen. 

§  10.  Sections  one  and  two  of  this  act  shall  take  effect  June  thirtieth, 
nineteen  hundred  and  nineteen;  but  in  all  other  respects  this  act  shall  take 
effect  immediately. 

Approved  March  19. 

Chapter  85. 

An  Act  to  amend  the  labor  law,  in  relation  to  creating  in  the  department  of 
labor  the  bureau  of  women  in  industry,  and  making  appropriations  for 
salaries  of  employees  in  such  bureau. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembttf, 
do  enact  as  follows: 

Section  1.  Section  forty-two  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws,"  as  last  amended  by  chapter  six  hundred 
and  seventy-four  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby 
amended  to  read  as  follows: 
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§  42.  Bureaus.  The  department  of  labor  shall  have  the  following  bureaus: 
inspection;  statistics  and  information;  mediation  and  arbitration;  industries 
and  immigration;  employment;  workmen's  compensation;  women  in  industry; 
and  such  other  bureaus  as  the  commission  may  deem  necessary,  subject  to 
appropriation  by  the  legislature.  Each  bureau  and  division  of  the  department 
and  the  persons  in  charge  thereof  shall  be  subject  to  the  supervision  and 
direction  of  the  commission  and  of  any  commissioner  duly  designated  to 
supervise  the  work  of  fluch  bureau,  and  in  addition  to  their  respective  duties 
as  prescribed  by  this  chapter  shall  perform  such  other  duties  as  may  be 
assigned  to  them  by  the  commission. 

§  2.  The  following  sums,  or  so  much  thereof  as  may  be  necessary  for  the 
purpose  of  the  appropriation,  are  hereby  appropriated,  respectively,  for 
salaries  of  employees  in  the  bureau  of  women  in  industry,  of  the  department 
of  labor: 

Chief  12, 600  00 

Five  investigators,  at  $1,500.00  each 7, 500  00 

Stenographer 900  00 

The  amount  specified  or  appropriated  for  any  such  salary  shall  be  the 
salary  for  the  position  indicated  for  one  year.  The  moneys  appropriated  shall 
be  paid  out  by  the  state  treasurer  on  the  warrant  and  audit  of  the  comp- 
troller, upon  vouchers  approved  by  the  state  industrial  commission. 

§  3.  This  act  shall  take  effect  immediately. 

Approved  March  20. 

Chapter   155. 

An  Act  authorizing  the  industrial  commission  to  establish  and  maintain  addi- 
tional employment  offices  and  branches  to  meet  the  emergency  created  by 
the  cartailment  of  the  United  States  employment  service  in  this  state, 
making  an  appropriatoin  therefor,  and  authorizing  the  commission  to 
accept  funds  and  personal  service  from  sources  other  than  the  state. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  foUows: 

Section  1.  The  sum  of  fifty  thousand  dollars  ($50,000),  or  so  much  thereof 
as  may  be  needed,  is  hereby  appropriated  to  the  state  industrial  commission 
for  the  establishment,  and  maintenance  during  the  current  fiscal  year,  of  such 
additional  employment  offices  and  branch  offices  as  the  commission  may  deem 
needed  to  meet  the  emergency  created  by  the  curtailment  of  the  United  States 
employment  service  in  this  state. 

I  2.  In  addition  to  the  money  appropriated  by  this  act  the  industrial  com- 
mission is  hereby  authorized  to  accept  and  receive  for  such  purposes  money, 
facilities  and  personal  service  from  the  authorities  of  the  United  States, 
from  any  city  government,  from  voluntary  organizations  or  from  private 
sources.  The  commission  shall  accoimt  witli  the  state  comptroller  for  all 
money  so  received  and  shall  file  with  him  vouchers  for  all  expenditures 
made  therefrom,  which  shall  be  examined  and  audited  by  him. 

i  3.  This  act  shall  take  effect  immediatelv. 

Approved  April  7. 
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Chapter  196. 

An  Act  to  amend  the  public  buildings  law,  in  relation  to  period  of  service  of 
veterans  previous  to  retirement 

The  People  of  the  State  of  yew  York,  represented  in  Senate  and  Assembly^ 
do  enact  as  follows: 

Section  1.  Subdivision  eight  of  section  three  of  chapter  forty^-eight  of  the 
laws  of  nineteen,  hundred  and  nine,  entitled  "An  act  relating  to  public  build- 
ings, constituting  chapter  forty-four  of  the  consolidated  laws/'  as  added  by 
chapter  one  hundred  and  forty-two  of  the  laws  of  nineteen  hundred  and 
eighteen,  is  hereby  amended  to  read  as  follows: 

8.  Have  power,  in  their  discretion,  to  retire  any  employee  in  the  depart- 
ment of  public  buildings  who  is  an  honorably  discharged  soldier,  sailor  or 
marine  of  the  army  or  navy  of  the  United  States  in  the  late  civil  war,  and 
who  shall  have  been  employed  for  a  continuous  period  of  five  years  or  more 
in  such  department  or  for  a  continuous  period  of  three  years  or  more  in  suck 
department,  after  at  least  five  years  of  previous  service  in  another  state  office, 
department  or  institution,  and  who  shall  have  reached  the  age  of  seventy 
years.  Such  retirement  may  be  upon  the  application  of  such  veteran,  or  the 
trustees  may  take  such  action  on  their  own  motion.  Upon  being  retired 
pursuant  to  this  act.  such  person  shall  be  paid  in  the  same  manner  that  the 
salary  or  wages  of  his  former  position  were  customarily  paid  to  him  an 
annual  sum  equal  in  amount  to  one-half  the  salary  or  wage  paid  to  him  in 
the  last  year  of  his  employment,  provided,  however,  that  the  amount  bo 
paid  to  such  retired  veteran  shall  not  exceed  the  sum  of  one  thousand 
dollars  per  annum. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  April  11. 

Chapter  306. 

An  Act  to  amend  the  prison  law,  in  relation  to  funds  available  for  eaminfs 

of  prisoners. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly t 
do  enact  as  follows: 

Section  1.  Section  one  hundred  and  eighty-five  of  chapter  forty-seven  of 
the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  prisons, 
constituting  chapter  forty-three  of  the  consolidated  laws,"  as  last  amended  by 
chapter  two  hundred  and  eighty-eight  of  the  laws  of  nineteen  hundred  and 
fifteen,  is  hereby  amended  to  read  as  follows: 

S  185.  Earnings  of  prisoners.  Every  prisoner  confined  in  the  state  prisons, 
reformatories  and  penitentiaries,  and  every  prisoner  serving  sentence  in  the 
county  jails,  may,  in  the  discretion  of  the  managing  authority  of  said  insti- 
tution, receive  compensation  from  the  earnings  of  the  institution  in  which 
he  is  confined,  such  compensation  to  be  graded  by  such  managing  authority 
for  the  time  such  prisoner  may  work,  but  in  no  case  shall  the  compensation 
allowed  to  such  convicts  exceed  in  amount  ten  per  centum  of  the  earnings 
of  the  institution  in  which  they  are  confined;  provided,  however,  that  any 
compensation  in  excess  of  one  and  one-half  cents  per  day  shall  be  based  upon 
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an  amount  of  work  or  labor  performed  by  him  at  his  option  in  excess  of  a 
given  amount  fixed  for  him  to  perform  for  the  benefit  of  the  state,  or  political 
subdivision  thereof,  and  in  such  case  his  compensation  may,  in  the  discretion 
of  such  managing  authority,  be  a  sum  equal  to  the  value  of  the  additional 
work  or  labor  so  performed  or  to  the  value  of  the  product  or  portion  thereof 
produced  by  such  additional  work  or  labor,  except  that  his  total  compensa- 
tion shall  not  in  any  case  exceed  the  amount  of  twenty  cents  a  day.  The 
difference  in  the  rate  of  compensation  shall  be  based  both  on  the  pecuniary 
value  of  the  work  performed,  and  also  on  the  willingness,  industry  and  good 
conduct  of  Bueh  prisoner;  provided,  that  whenever  any  prisoner  shall  forfeit 
his  good  time  for  misconduct  or  violation  of  the  rules  or  regulations  of  the 
prison,  reformatory,  penitentiary  or  county  jail,  he  shall  forfeit  out  of  the 
compensation  allowed  under  this  section  such  an  amount  as  may  be  deter- 
mined by  the  managing  authority  of  any  such  institution,  not  to  exceed 
twenty-five  cents  for  each  day  of  good  time  so  forfeited.  The  managing 
anthority  of  any  such  institution  may  institute  and  maintain  a  uniform 
system  of  fines,  to  be  imposed  at  his  discretion,  in  place  of  his  other  penalties 
and  punishments,  to  be  deducted  from  such  compensation  standing  to  the 
credit  of  any  prisoner,  for  misconduct  by  such  prisoner. 

//,  at  any  time,  the  eartUnga  from  the  industries  of  a  prison  are  insufflcient 
to  provide  for  the  payment  hereafter  of  one  and  one-half  cents  per  day  to 
each  prisoner,  the  superintendent  of  state  pristhis  may  transfer  to  stich 
prison  neeesswry  moneys  to  provide  for  such  payments,  from  moneys,  if  any, 
in  the  capital  fund  or  funds  of  another  state  prison  or  prisons  in  excess  of  the 
needs  of  the  latter  institution  or  institutions;  hut  the  amount  so  transferred 
to  a  prison  shaU  not  ewceed  a  sum  which,  together  with  tts  own  moneys 
available  for  payments  to  prisoners,  wUl  provide  for  the  payment  of  one  and 
one-half  cents  per  day  to  each  prisoner,  computed  on  the  basis  of  its 
population. 

f  2.  This  act  shall  take  effect  immediately. 

Approved  April  11. 

Giapter  307. 

An  Act  to  amend  the  prison  law,  in  relation  to  retirement. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  four  hundred  and  ten  of  chapter  forty-seven  of  the  laws 
of  nineteen  hundred  and  nine,  entitled  ''An  act  relating  to  prisons,  con«)titut- 
ing  chapter  forty-three  of  the  consolidated  laws,"  as  added  by  chapter  seven 
hundred  and  twelve  of  the  laws  of  nineteen  hundred  and  seventeen  and 
amended  by  chapter  eighty-nine  of  the  laws  of  nineteen  hundred  and  eighteen, 
is  hereby  amended  to  read  as  follows: 

{  410.  When  guards  and  other  employees  may  be  retired.  A  guard  or 
other  employee  in  a  state  prison  or  reformatory,  or  an  employee  in  the 
prison  department,  who  shall  have  served  a  term  of  employment  of  [thirty] 
twenty-five  years,  which  employment,  in  the  case  of  a  guard  or  employee  in 
a  state  prison  or  reformatory^  was  either  wholly  in  such  prison  or  reforma- 
tory or  partly  therein  and  partly  in  another  prison  or  reformatory  or  in  a 
Btate  hospital   or   penitentiary,   or   which   employment,   in   the   case   of   an 
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employee  of  the  prison  department,  wa^  either  wholly  in  such  department,  or 
partly  therein  and  partly  as  a  guard  or  other  employee  in  a  prison,  reforma- 
tory, hospital  or  penitentiary,  or  in  one  or  more  of  them,  and  which,  in  tlie 
case  of  any  such  guard  or  employee  in  a  state  prison  or  reformatory  or 
employee  in  the  prison  department,  was  either  in  one  consecutive  term  or  in 
two  or  more  terms  which  shall  together  amount  to  a  total  period  of  employ- 
ment of  [thirty]  ttoenty-five  years,  may,  if  unable  to  perform  his  regular 
duties  in  a  nmnner  satisfactory  to  the  superintendent  of  prisons  or  superin- 
tendent of  reformatories,  as  the  case  may  be,  be  retired  as  hereinafter  pro- 
vided at  one-half  the  salary  paid  to  him  for  the  year  immediately  preceding 
such  retirement.  Any  such  guard  or  employee  toko  shall  have  reached  the 
age  of  seventy  years,  who  shall  have  served  a  term  of  employment  of  not 
less  than  fifteen  years,  may,  if  unable  to  perform  his  regular  duties  in  a 
manner  satisfactory  to  the  superintendent  of  prisons  or  the  superintendent  of 
reformatories,  as  the  case  may  he,  be  retired  as  hereinafter  provided,  and  he 
paid  such  proportion  of  one-half  of  the  salary  paid  to  him  for  the  year 
immediately  preceding  such  retirement,  as  the  number  of  years  served  hears 
to  the  full  term  of  twenty -five  years.  Such  payment  shall  in  no  case  exceed 
one  thousand  dollars  per  annum  and  shall  be  payable  out  of  moneys  appro- 
priated by  the  state  for  the  salary  of  such  guard  or  employee,  and  shall 
not  be  revoked,  diminished  or  subject  to  the  claims  of  creditors.  Such  guard 
or  employee  may  be  retired  when  such  action  shall  be  in  the  interest  of  the 
state  in  the  following  manner :  A  guard  or  employee  in  a  state  prison  or  an 
employee  in  the  prison  department,  by  the  superintendent  of  prisons,  a  guard 
or  employee  in  a  state  reformatory,  by  the  board  of  managers  of  such 
reformatory,  on  the  recommendation  of  the  superintendent  of  reformatoriea. 

Within  the  meaning  of  this  section,  an  employee  of  the  prison  department 
means  any  person  emplo3red  under  the  superintendent  of  state  prisons. 

§  2.  This  act  shall  take  effect  inunediately. 

Approved  April  11. 

Chapter  aaS. 

An  Act  to  amend  the  labor  law,  in  relation  to  the  inspection  of  boilexs. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assemhljiy 
do  enact  as  follows : 

Section  1.  Section  ninety-one  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  ''An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws,"  as  added  by  chapter  three  hundred  and 
forty-seven  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby  amended 
to  read  as  follows: 

S  91.  Boiler  inspection.  The  commission[er  of  labor]  shaU  cause  to  be 
inspected  at  least  once  each  year,  all  boilers  used  for  generating  steam  or 
heat  [for  factory  purposes]  which  carry  a  steam  pressure  of  [ten  pounds  or] 
more  than  fifteen  pounds  to  the  square  inch,  except  where  a  certificate  is  filed 
with  such  commission  [er,  or  shall  have  been  heretofore  filed  with  the  state 
fire  marshal  under  the  provisions  of  former  section  three  hundred  and  fifty- 
seven  of  the  insurance  law  J  by  a  duly  authorized  insurance  company,  in 
conformity  with  the  rules  [or]  and  regulations  of  the  [officer  with  whom 
such  certificate  shall  have  been  filed]  commission,  and  certifying  that  upon 
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such  inspection  Buch  boilers  have  been  found  to  camplif  with  the  rules  and 
regulations  adopted  by  the  commission  and  to  be  in  a  safe  condition.  Every 
such  insurance  company  shall  report  to  the  commission [er]  all  boilers  insured 
by  them  coming  within  the  provisions  of  this  section  including  those 
rejected,  together  with  the  reasons  therefor.  A  fee  of  five  dollars  shall  be 
charged  the  owner  or  lessee  of  each  boiler  intemaUy  inspected  and  two  dollars 
for  each  eattemal  inspection  made  by  the  inspector  of  the  [department  of 
labor]  commission  but  not  more  than  the  sum  of  [ten]  seven  dollars  shall 
be  collected  for  the  inspection  of  any  one  boiler  for  any  year.  Such  fee  shall 
be  payable  within  thirty  days  from  the  date  of  such  inspection.  If  a  certifi- 
cate of  inspection  [,  heretofore  filed  in  the  office  of  the  state  fire  marshal,  or 
hereafter]  filed  in  the  office  of  the  commission  [er  of  labor]  shows  a  boiler 
to  be  in  need  of  repairs  or  in  an  unsafe  or  dangerous  condition,  the  com- 
mission [er  of  labor]  shall  order  such  repairs  to  be  made  to  such  boiler  as  in 
[his]  its  judgment  may  be  necessary  and  [he]  it  shall  order  the  use  of  such 
boiler  discontinued  until  such  repairs  are  made  or  such  dangerous  and  unsafe 
conditions  remedied.  Such  order  shall  be  served  upon  the  owner  or  lessee 
of  the  boiler,  personally  or  by  mail,  and  any  owner  or  lessee  failing  to  comply 
with  such  order  within  a  time  to  be  specified  therein,  which  shall  be  not 
less  than  ten  days  from  the  service  of  the  order  if  served  personally  and  not 
less  than  fifteen  days  from  the  mailing  thereof  if  served  by  mail,  shall  be 
liable  to  a  penalty  of  fifty  dollars  for  each  day's  neglect  thereafter.  Every 
owner  or  lessee  of  any  such  boiler  who  shall  use  or  allow  a  boiler  to  be  used 
by  any  one  in  his  employ  after  receiving  notice  that  such  boiler  is  in  an 
unsafe  or  dangerous  condition  shall  be  subject  to  a  penalty  of  not  to  exceed 
five  dollars  for  each  day  on  which  such  boiler  is  used  after  [the]  receipt  of 
8\ich  notice.  Owners  and  lessees  of  boilers  shall  attach  to  such  boilers  the 
numbers  assigned  by  the  conunission[er  of  labor]  under  a  penalty  of  five 
dollars  for  each  day's  failure  so  to  do  after  such  numbers  have  been  assigned. 

The  provisions  of  this  section  shall  not  apply  to  cities  in  which  boilers 
are  r^rularly  inspected  by  competent  inspectors  acting  under  the  authority 
of  local  laws  or  ordinances.  Said  cities  shall  enforce  the  boiler  code  as 
adopted  by  the  commission. 

Boilers  subject  to  inspection  by  the  public  service  commission,  inspectors 
of  steam  vessels  under  the  state  superintendent  of  public  works  and  United 
States  government  are  exempted. 

§  2.  This  act  ahall  take  effect  immediately. 

Approved  April  15. 

Chapter  236. 

An  Act  to  provide  for  the  manafacture  of  street  and  highway  signs  and 
motor  vehide  number  plates,  and  similar  devices,  in  state  prisons,  and 
making  an  appropriation  therefor. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  The  superintendent  of  state  prisons,  as  soon  as  practicable, 
shall  establish  in  such  state  prisons  as  he  shall  deem  best  adapted  for  the 
purpose,  the  industry  of  manufacturing  street  and  highway  signs  and  similar 
articles  for  use  by  the  state  and  municipalities,  and  also  number  plates  for 
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motor  vehides,  badges  for  chauffeurs  and  similar  accessories  for  motor 
vehicles  or  the  dperation  thereof;  and  he  shall  install  the  necessary 
machinery,  tools  and  apparatus  for  such  industry,  within  the  amount  appro- 
priated by  this  act.  The  sum  of  seventy-five  thousand  dollars  ($7&,0OQ),  or 
BO  much  thereof  as  may  be  necessary,  is  hereby  appropriated  for  carrying 
out  the  provisions  of  this  act.  The  moneys  appropriated  shall  be  paid  out 
by  the  state  treasurer  on  the  warrant  of  the  comptroller  to  the  order  of  the 
superintendent  of  state  prisons.  The  provisions  of  the  prison  law  relating 
to  the  purchase  of  machinery,  tools  and  apparatus  for  prison  industries  ^all 
apply  to  the  establishment  of  the  industry  provided  for  by  this  act;  and  the 
operation  of  such  industry,  when  established,  shall  be  governed  by  the  provi- 
sions of  such  law  relating  to  other  prison  industries. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  April  15. 

Chapter  ayS. 

An  Act  to  amend  the  code  of  dvil  procedure,  in  relation  to  exemptions  and 

executions. 

The  People  of  the  State  of  Neto  York,  represented  in  Senate  and  Aetemblyy 
do  enact  as  follows : 

Section  1.  Section  thirteen  hundred  and  ninety-one  of  the  code  of  civil 
procedure  is  hereby  amended  to  read  as  follows: 

§  1391.  Additional  exemptions  of  personal  property;  executions  against 
wages  and  other  increment.  In  addition  to  the  exemptions,  allowed  by  the 
last  section,  necessary  household  furniture,  working  tools  and  team*  pro- 
fessional instruments,  furniture  and  library,  not  exceeding  in  value  two  hun- 
dred and  fifty  dollars,  together  with  the  necessary  food  for  the  team,  for 
ninety  days,  are  exempt  from  levy  and  sale  by  virtue  of  an  execution,  when 
owned  by  a  person,  being  a  householder,  or  having  a  family  for  which  he 
provides,  except  where  the  execution  is  issued  upon  a  judgment,  recovered 
wholly  upon  one  or  more  demands,  either  for  work  performed  in  the  family 
as  a  domestic  or  for  the  purchase  money  of  one  or  more  articles,  exempt  as 
prescribed  in  this  or  the  last  section.  Where  a  judgment  has  been  recovered 
and  where  an  execution  issued  upon  said  judgment  has  been  returned  wholly 
or  partly  unsatisfied,  «md  where  any  wages,  debts,  earnings,  salary,  income 
from  trust  funds  or  profits  are  due  and  owing  to  the  judgment  debtor  or 
shall  thereafter  become  due  and  owing  to  him,  to  the  amount  of  twelve 
dollars  or  more  per  week,  the  judgment  creditor  may  apply  to  the  court  in 
which  said  judgment  was  recovered  or  the  court  having  jurisdiction  of  the 
same  without  notice  to  the  judgment  debtor  and  upon  satisfactory  proof 
of  such  facts  by  affidavits  or  otherwise,  the  court,  if  a  court  not  of  record, 
a  judge  or  justice  thereof,  miist  issue,  or  if  a  court  of  record,  a  judge  or 
justice,  must  grant  an  order  directing  that  an  execution  issue  against  the 
wages,  debts,  earnings,  salary,  income  from  trust  funds  or  profits  of  said 
judgment  debtor,  and  on  presentation  of  such  execution  by  the  <^cer  to 
whom  delivered  for  collection  to  the  person  or  persons  from  whom  such  wages, 
debts,  earnings,  salary,  income  from  trust  funds  or  profits  are  due  and 
owing,  or  may  thereafter  become  due  and  owing  to  the  judgment  debtor, 
said    execution    shall    become    a    lien    and    a    continuing    levy    upon    the 
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ytmges,    eftndngs^    debts,    salary,    income  ■  from    trust  *  fudds    or  •  profits, 
due  or   to  become  due  to  said   judgment   debtor   to  the  amount  specific 
therein   which    shall   not   exceed   ten    per    centum  •  thereof,    and   said    levy 
shall  be  a  oontinuing  levy  until  said  execution  and  the  expenses  thereof 
are    fully  -satisfied    and   paid    or   until    modified    as   hereinafter    provide, 
but  on^y  one  execution  against  the  wages,  debts,  earnings,  salary,   income 
from  trust  fnnds  or  profits  of  said  judgment  debtor  shall  be  satisfied  at  one 
time) and  where  more  than  one  execution  has  been  issued  or  shall  be  issued 
pursuant   to   the    provisions    of    this    section    against    the    same    judgment 
debtor,  they  shall  be  satisfied  in  the  order  of  priority  in  which  such  executions 
«re  presented  to-  the  person  or  persons  from  whom  such  wages,  debts,  earn- 
ings, salary,  income  from  trust  funds  or  profits  are  due  and  owing.    It  shall 
be  the  duty  of  any  person  or  corporation,  mimicipal  or  otherwise,  to  whom 
said  execution  shall  be  presented,  and  who  shall  at  such  time  be  indebted 
to  the  judgment  debtor  named  in  such  execution,  or  who  shall  become  indebted 
to  such  judgment  debtor  in  the  future,  and  while  said  execution  shall  remain 
a  lien  upon  said  indebtedness  to  pay  over  to  the  ofiicer  presenting  the  same, 
such  amount  of  such  indebtedness  as  such  execution  shall  prescribe  until  said 
execution  shall  be  wholly  satisfied,  and  such  payment  shall  be  a  bar  to  any 
action  therefor  by  any  such  judgment  debtor.    If  such  person  or  corporation, 
municipal  or  otherwise,   to  whom   said   execution  shall   be   presented   shall 
fail,  or  refuse  to  pay  over  to  said  ofiicer  presenting  said  execution,  the  per- 
centage of  said  indebtedness,  he  shall  be  liable  to  an  action  therefor  by  the 
judgment  creditor  named  in  such  execution,  and  the  amount  so  recovered 
by   such  judgment  creditor  shall  be  applied  towards  the  payment  of   said 
execution.     Either  party  may  apply  at  any  time  to  the  court  from  which 
such  execution  shall  issue,  or  to  any  judge  or  justice  issuing  the  same,  or  to 
the  county  judge  of  the  county,  and  in  any  comity  where  there  is  no  county 
judge,  to  any  justice  of  the  city  court  upon  such  notice  to  the  other  party 
as  such  court,  judge,  or  justice  shall  direct  for  a  modification  of  said  execu- 
tion, and  upon  such  hearing  the  said  court,  judge  or  justice  may  make  such 
modification  of  said  execution  as  shall  be  deemed  just,  and  such  execution  as 
so    modified   shall   continue   in   full   force   and   effect  until   fully   paid   and 
satisfied,  or  until  further  modified  as  herein  provided.    This  section,  so  far  as 
it  relates  to  ^wages  and  salary,  due  and  owing  or  to  become  due  and  owing  to 
the    judgment  debtor,   shall  not   apply  to   judgments   recovered   more  than 
ten  years  prior  to  September  first,  nineteen  hundred  and  eight,  nor  to  judg- 
ments heretofore  or  hereafter  recovered  upon  such  judgments,  and  any  execu- 
tion heretofore  issued  upon  such  judgments  pursuant  to  an  order  heretofore 
panted  under  this  section  shall,  when  this  act  takes  effect,  cease  to  be  a  lien 
and  continuing  levy  upon  wages  and  salary  thereafter  to  become  due  and 
owing  to  the  judgment  debtor.     No  execution  under  this  section  shall  be 
hereafter  issued  upon  a  judgment  against  an  officer  or  employee  of-  any  city 
or  any  county  of  the  state  or  of  the  hoard  of  education  of  any  such  city,  unless 
it  shall  contain  the  name  of  the  judgment  debtor  in  full,  his  iiile  or  poaidion, 
and  the  bureau,  office,  department  or  subdivision   thereof  in  which  he  is 
employed;  and  if  a  person  so  employed  shall  resign  or  be  dismissed  wlUle 
an  erecution  issued  pursuant  to  the  provisions  of  this  section  is  wholly  or 
partly  unsatisfied,  and  he  be  reinstated  or  re-employed,  such  execution  shall 
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lapse  and  no  further  deduction  shall  he  made  thereon  unless  such  reinstate- 
ment or  re-employment  occur  within  ninety  days  after  such  re^gnation  or 
dismissal.  All  executions  filed  in  any  department  against  the  wa^es,  debts, 
earnings  and  salary  of  officers  or  employees  of  any  city  or  of  any  county  hy 
the  state,  or  of  the  board  of  education  of  any  such  city  unthin  five  days 
prior  to  the  date  on  which  payment  of  wages,  debts,  earnings  and  salary  are 
paid  shall  not  become  a  lien  against  the  wages,  debts,  earnings  afid  salary 
that  are  payable  on  the  said  payroll  but  shall  become  a  lien  upon  the  wages, 
debts,  earnings  and  salary  which  shall  become  due  or  owing  to  the  judgment 
debtor  thereafter, 

§  2.  This  act  shall  take  effect  September  first,  nineteen  hundred  and 
nineteen. 

Approved  May  3. 

Chapter  33a. 

An  Act  to  amend  the  inferior  criminal  courts  act  of  the  city  of  New  York, 
in  relation  to  the  segregation  of  certain  females. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Chapter  six  hundred  and  fifty-nine  of  the  laws  of  nineteen  hun- 
dred and  ten,  entitled  "An  act  in  relation  to  the  inferior  courts  of  criminal 
jurisdiction  in  the  city  of  New  York,  defining  their  powers  and  jurisdiction 
and  providing  for  their  officers,"  is  hereby  amended  by  inserting  therein  a 
new  section,  to  follow  section  seventy-eeven-a,  to  be  section  seventy-seven-b,. 
to  read  as  follows: 

§  77-b.  Segregation  of  certain  females.  Whenever  in  the  city  of  New  York 
any  female  or  females  are  accused  or  convicted  before  a  magistrate  of  any 
crime  arising  out  of  an  industrial  dispute,  such  females  shall  be  segregated 
from  the  other  inmates  thereof  in  any  jail,  institution  or  prison  to  which  they 
may  be  committed. 

a  2.  This  act  shall  take  effect  immediately. 

Approved  May  3. 

Chapter  40a. 

An  Act  to  amend  the  labor  law,  in  relation  to  the  definition  of  a  mercantile 

establishment. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  The  paragraph  defining  mercantile  establishment  of  section  two 
of  chapter  thirty-six  of  the  laws  of  nineteen  hundred  and  nine,  entitled 
"An  act  relating  to  labor,  constituting  chapter  thirty-one  of  the  consolidated 
laws,"  such  section  having  been  last  amended  by  chapter  six  hundred  and 
ninety-four  of  the  law^s  of  nineteen  himdred  and  seventeen,  is  hereby  amended 
to  read  as  follows: 

The  term  "  mercantile  establishment "  means  any  place  where  one  or  more 
persons  are  employed  where  goods,  wares  or  merchandise  are  offered  for  sale 
and  shall  include  any  building,  shed  or  structure,  or  any  part  thereof,  which 
is  occupied  in  connection  with  such  establishment.  The  provisions  of  this 
chapter  affecting  structural  changes  and  alterations  shall  not  apply  to  mer- 
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cantile  establishments  where  less  than  six  persons  are  employed  except  as 
otherwise  prescribed  by  the  state  industrial  commission  in  its  rules. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  5. 

Chapter  403. 

An  Act  to  amend  the  labor  law,  in  relation  to  the  salaries  of  factory  and  mer- 
cantile inspectors. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  fifty-four  of  chapter  thirty-six  of  the  laws  of  nineteen 
hundred  and  nine,  entitled  "An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws,"  as  renumbered  and  last  amended  by 
chapter  one  hundred  and  forty-five  of  the  laws  of  nineteen  himdred  and 
thirteen,  is  hereby  amended  to  read  as  follows: 

{  54.  Inspectors.  1.  Factory  inspectors.  There  [shall]  may  be  appointed 
not  [less]  more  than  [one]  two  hundred  and  twenty-five  factory  inspectors, 
not  more  than  [thirty]  fifty  of  whom  shall  be  women,  within  the  appropric^ 
tion  granted  by  the  legislature.  Such  inspectors  shall  be  appointed  by  the 
oommi88ion[er  of  labor]  and  may  be  removed  by  [him]  it  at  any  time.  The 
inspectors  shall  be  divided  into  seven  grades.  Inspectors  of  the  first  grade[, 
of  whom  there  shall  be  not  more  than  ninety- five,]  shall  each  receive  an 
annual  salary  of  one  thousand  two  hundred  dollars;  inspectors  of  the  second 
grade[,  of  whom  there  shall  be  not  more  than  fifty,]  shall  each  receive  an 
annual  salary  of  one  thousand  five  hundred  dollars;  inspectors  of  the  third 
grade [,  of  whom  there  shall  be  not  more  than  twenty-five,]  shall  each  receive 
an  annual  salary  of  one  thousand  eight  hundred  dollars;  inspectors  of  the 
fourth  grade [,  of  whom  there  shall  be  not  more  than  ten]  shall  each  receive 
an  annual  salary  of  two  thousand  dollars  and  may  [shall]  be  attached  to  the 
division  of  industrial  hygiene  and  act  as  investigators  in  such  division; 
inspectors  of  the  fifth  grade,  of  whom  there  shall  be  not  more  than  nine,  one 
of  whom  shall  be  able  to  speak  and  write  at  least  five  European  languages 
in  addition  to  English,  shall  each  receive  an  annual  salary  of  three  [two] 
thousand  five  hundred  dollars  and  shall  act  as  supervising  inspectors; 
inspectors  of  the  sixth  grade,  of  whom  there  shall  be  not  less  than  three 
and  one  of  whom  shall  be  a  woman,  shall  act  as  medical  inspectors  and  shall 
each  receive  an  annual  salary  of  two  thousand  five  hundred  dollars;  inspectors 
of  the  seventh  grade,  of  whom  there  shall  be  not  less  than  four,  shall  each 
receive  an  annual  salary  of  three  thousand  five  hundred  dollars;  all  of  the 
inspectors  of  the  sixth  grade  shall  be  physicians  duly  licensed  to  practice 
medicine  in  the  state  of  New  York.  Of  the  inspectors  of  the  seventh  grade 
one  shall  be  a  physician  duly  licensed  to  practice  medicine  in  the  state  of 
New  York,  and  he  shall  be  the  chief  medical  inspector;  one  shall  be  a  chemical 
engineer;  one  shall  be  a  mechanical  engineer,  and  an  expert  in  ventilation 
and  accident  prevention;  and  one  shall  be  a  civil  engineer,  and  one  an  expert 
in  fire  prevention  [and  building  construction].  Inspectors  of  the  first  grade 
who  have  served  in  said  grade  two  years  at  the  time  this  section  as  amended 
takes  effect,  or  who  hereafter  will  have  served  ttco  years  in  said  grade,  shall 
he  placed  in  the  second  grade.     Inspectors  of  the  second  grade,  who  have 
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verted  in  9aid  grade  twco  years  at  the  time  this  aectum.  as  amended  takes 
effect,  or  who  hereafter  will  have  served  two  years  in  said  grade,  shaU  he 
placed  in  the  third  grade.  Inspectors  of  the  third  grade,  who  have  served 
in  said  grade  tico  years  at  the  time  this  section  as  amended  takes  effect,  or  who 
hereafter  will  have  served  ttco  years  in  said  grade,  shall  he  placed  in  the 
fourth  grade. 

2.  Mercantile  inspectors.  The  coimnissioii[er  of  labor]  may  appoint  irom 
time  to  time  not  more  than  twenty  mercantile  inspectors,  not  less  than  four 
of  u'hom  shall  be  women,  and  who  may  be  removed  by  [him]  it  at  any  time 
The  mercantile  inspectors  shall  [may]  be  divided  into  three  grades  [but  not 
more  than  five  shall  be  of  the  third  grade].  Each  mercantile  inspector  of 
the  first  grade  shall  receive  an  annual  salary  of  [one  thousand  dollars]  one 
thousand  ttco  hundred  dollars;  of  the  second  grade  an  annual  salary  of  [one 
thousand  tn'O  hundred  dollars]  one  thousand  five  hundred  dollars;  and  of 
the  third  grade  an  annual  salary  of  [one  thousand  five  hundred  dollars]  one 
thousand  eight  hundred  dollars.  Inspectors  of  the  first  grade  who  have 
served  in  said  grade  two  years  at  the  time  this  section  as  amended  takes 
effect,  or  who  hereafter  will  have  served  two  years  in  said  grade,  shall  be 
placed  in  the  second  grade.  Inspectors  of  the  second  grade,  who  have  served 
in  said  grade  two  years  at  the  time  this  section  as  amended  takes  effect,  or 
who  hereafter  will  have  served  two  years  in  said  grade,  shall  he  placed  in  the 
third  grade. 

§  2.  The  sum  of  twenty -two  thousand  eight  hundred  dollars  ($22,800),  or 
so  much  thereof  as  may  be  needed,  is  hereby  appropriated  for  carrying  out 
the  provisions  of  this  act. 

§  3.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  nineteen. 

Approved  May  5. 

Chapter.  404. 

An  Act  to  authoxixe  the  eataUishmoit  of  industzUl  aid  bureaus  byimimicipal 
cofpoxations  and  the.fnmiBhhig.of  aaaistanee  to  unemployed. duxiag- the 
war  seadjustnent  period. 

The  People  of  the  State  of  yew  York,  represented  in  8en<^te  and  Assembly, 
do  enact  as  follows: 

Section  1.  Establishment  of  bureau;  commisBiono-s.  The  governing  board 
of  any  municipal  corporation  of  the  state  may  establish  therein  an  indostrial 
aid  bureau,  under  the  jurisdiction  of  one  or  more  commisBioners,  to  be 
appointed  by  such  authority,  in  such  manner,  for  such  terms  and  at  such 
<x>mpen8ation  as  such,  governing  board  may  determine.  Such  comiiiisBioners 
ahall  be  known  as  industrial  aid  commissioners  and  may  employ  such  asiist- 
juits  as  may  bo  needed  to  carry  on  the  work  of  such  bureau,  -finch  asaistants 
shall  receive  such  compensation  for  their  services. as  may  be  fixed  by  the 
governing  board  of  such  municipal  corporation.  Any  bureau  so  establiehed 
may  be  abolished  by  the  governing  boaj-d  of  the  municipal  corporation  'when' 
ever  in  its  judgment  the  need  for  such  bureau  no  longer  exists. 

§  2.  Powers  of  industrial  aid  bureaus.  An .  industcial  aid  bureau  riiall 
list  all  unemployed  persons  within  the  municipal  corporation  for  which  aoeh 
bureau  shall  have  been  established  and  flhall»a6Mst' such  persona  in  obtasBing 
employment.     It  shall  also  have  power,  in  ease  of  destitution,  to  fumiah 
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neoeasBiy  Bhelter,  fuel,  food  and  clothing  to  such  imeanployed  perscms  who 
lia¥9  been  residents  of  such  municipal  corporation  for  at  leftst  one  year  prior 
to  receiiring  such,  aidi  and  to  their  d^randents,  until  such  time  as  such  per** 
SOBS .  axe  able  to  obtain^  employment :  and-  remuneration  thereiorw  A  person 
receiving  aid  from  suohs  bureau  shall  not  by  reason  thereof  be  deemed  a  poor 
person  within  the  meaning  of- the  poor  law. 

§  3.  Temporary  loans  for  purposes  of  act.  The  governing  board  of  a 
nmnioipsd  corporation  in  which  an.  industrial  aid  bureau  shall  be  established 
pursuant  to  this  act  shall  have  power  to  raise  by  temporary  loan  suoh  sums 
as  may  foe  needed  to  maintain  such  bureau,  pay  the  compensation  of  commis* 
sioners  and  employees,  and  furnish.. the  aid  authorised  by  this  act.  The 
amount  of  any  such  loan  shall  be  included  in  the  noact  annual  tax  levy. 
The  sums  so  authorized  to  be  raised  shall  be  in  addition  to  all  other  sums 
authorized  by  any  general  or  special  law,  and  no  limitation  or  restriction 
contained  in  any  such  law  as -to  the  amount  of  money  that  may  be  raised 
by  taxation  in  such  municipal  corporation  shall  apply  to  sucth  sums. 

§  4.  Definitions.  The  term  "  municipal  corporation/'  as  used  in  this  act, 
means  a  county,  town,  city  or  village.  The  term  "governing  board,"  means 
the  board  of  supervisors  of  a  county,  the  town  board  of  a  town,  the  common 
council,  board  of  aldermen,  or  other  similar  Icfrislative  governing  board> 
council,  commission  or  body,  of  a  city,  or  the  board  of  trustees  of  a  village^ 
In  a  city  of  over  one  million  inhabitants  the  term  '^ governing  board"  shall 
mean  the  board  of  estimate  and  apportionment. 

§  6.  This  aet  shall  take  effect  immediately. 

Approved  May  5. 

Chapter  420. 

An  Act  to  amend  the  prison  law,  in  relatton  to  the  employment  of  convicts 
on  public  highways. 

The  People  of  the  State  of  A'ets  York,  represented  in  Senate  and  AMsemhlyi 
do  enact  om  follotps: 

Section  1.  Section  one  hundred  and  seventy-nine  of  chapter  forty-seven  of 
the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  prisons, 
constituting  chapter  forty -three  of  the  consolidated  laws,"  as  last  amended 
by  chapter  three  hundred  and  eighteen  of  the  laws  of  nineteen  hundred  and 
seventeen,  is  hereby  amended  to  read  as  follows: 

§  179.  Employment  of  convicts  on  public  highways.  The  superintendent 
of  state  prisons  may  employ  or  cause  to  be  employed  the  convicts  confined 
in  the  state  prisons  in  the  repair,  maintenance,  constructi&n  or  improve- 
ment of  [state  and  county]  the  public  highways  at  any  place  within  the 
state,  outside  of  an  incorporated  village  or  city^  upon  request  or  with  the 
coTisent  of  the  state  commission  of  highways,  [the  construction  or  improve- 
ment of  st-ate  or  county  highways  constructed  or  improved  by  any  board  of 
supervisors  or  town  board  under  a  contract  with  sucli  commission  *bf 
highways,  ui)on  request  as  provided  in  section  one  hundred  and  thirty-one 
of  the  highway  law,  and  also  in  the  improvement  or  repair  of  any  other 
public  highway]  in  the  case  of  state  or  county  highways,  or  upon  the  request 
or  toith  the  consent  of  the  officer  having  charge  of  such  repairs,  maintenance, 
construction   or  improvement,  in   the   case   of  any   other   highway.     When 
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engaged  in  the  maintenance  and  repair  of  [state  or  county  highways]  a  high- 
tcay  under  the  jurisdiction  of  county  or  town  authorities,  the  [department 
of  highways  shall  compensate  the  prison  department  for  such  convict  labor 
on  a  basis  of  actual  days  each  convict  is  so  employed  at  a  price  per  day  for 
such  employment  to  be  agreed  upon  between  the  superintendent  of  state 
prisons  and  the  commissioner  of  highways,  such  price  taking  into  considera- 
tion the  efficiency  of  the  convicts  so  employed  and  the  ruling  price  for  ordi- 
nary labor.]  county  or  toum  receiving  the  benefit  of  such  labor  shall  pay 
such  reasonable  compensation  as  may  be  agreed  upon,  not  exceeding  one 
dollar  per  day  for  each  prisoner.  The  [department  of  highways]  local  high- 
way  authorities  of  the  county  or  town  in  which  such  labor  is  performed 
shall  report  to  the  superintendent  of  state  priscms,  or  the  agent  and  warden  of 
the  prison  from  which  the  convicts  arc  employed,  at  the  end  of  each  week, 
the  number  of  days'  labor  each  convict  has  performed,  and  the  prison  depart- 
ment shall  render  a  bill  to  the  [department  of  highways  at  least  once  each 
month]  county  or  toum  covering  such  labor. 

Upon  the  payment  [by  the  department  of  highways]  of  such  bill,  the 
agent  and  warden  of  the  prison  rendering  it  shall  immediately  deposit 
the  money  received  for  such  labor  in  a  bank  designated  by  the  comptroller 
as  the  depository  for  the  maintenance  fund  of  such  prison,  to  the  credit  of 
a  separate  fund  to  be  called  the  "  prison  highway  labor  fund."  A  statement 
of  such  money  so  received  and  deposited  shall  immediately  be  sent  by  the 
agent  and  warden  to  the  comptroller  and  the  superintendent  of  state  prisons, 
which  statement  shall  show  the  date  when  such  money  was  received,  and  shall 
be  receipted  by  the  proper  officer  of  such  batik  and  verified  by  the  oath  of  the 
agent  and  warden  of  such  prison  to  the  effect  that  the  sum  so  deposited 
was  all  the  money  received  since  the  date  of  the  last  deposit,  from  the  labor 
of  convicts  on  highways  as  provided  by  this  section. 

The  money  so  received  and  deposited  by  such  agent  and  warden  shall  be 
only  available  for  the  maintenance,  housing,  purchase  of  food,  transporta- 
tion and  guarding  of  such  convicts,  and  any  other  necessary  expense  while 
engaged  in  [such]  highway  work,  and  shall  be  subject  to  the  check  of  the 
agent  and  warden  of  such  prison  when  coimtersigned  by  the  comptroller  in 
the  payment  of  such  accounts.  The  comptroller  shall  countersign  such  checks 
only  when  the  same  are  drawn  for  the  payment  of  vouchers  properly  chaxige* 
able  to  this  fund  and  approved  by  the  superintendent  of  state  prisons. 

On  December  thirty-first  of  each  year  the  agent  and  warden  of  such  prison 
shall  draw  his  check  in  favor  of  the  state  treasurer  for  the  balance  remaining 
to  the  credit  of  the  **  prison  highway  labor  fund  "  at  that  date  and  forward 
it  to  the  comptroller,  who  shall  countersign  such  check  and  deposit  the  same 
with  the  state  treasurer  to  be  added  to  the  general  fund. 

The  expense  of  maintenance  of  such  convicts  while  employed  in  the 
improvement  and  repair  of  town  highways  under  a  special  appropriation 
shall  not  exceed  a  rate  fixed  per  diem  per  convict  by  the  superintendent  of 
state  prisons  at  the  beginning  of  the  work  and  shall  be  paid  by  the  agent 
and  warden  of  the  prison  concerned  from  the  special  appropriation  made 
therefor.  Any  expense  exceeding  such  fixed  rate  shall  be  paid  by  the  agevt 
and  warden  of  the  prison  concerned  from  -the  regular  prison,  maintenance 
appropriation  for  such  prison. 
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The  agent  and  warden  of  each  prison  may  make  such  rules  as  he  may 
deem  necessary  for  the  proper  care,  custody  and  control  of  such  prisoners 
while  so  employed,  subject  to  the  approval  of  the  superintendent  of  state 
prisons/  hut  the  toork  shall  be  performed  according  to  the  direction  of  the 
state  commissioner  of  highways  or  of  the  local  highway  authorities  in  charge 
of  such  repairs,  maintenance,  construction  or  improvement. 

A  state,  county  or  town  highway  herein  referred  to  is  a  state,  county  or 
town  highway  as  defined  in  the  highway  law. 

The  superintendent  of  state  prisons  is  hereby  authorized  to  purchase  any 
machinery,  tools  and  materials  necessary  in  such  employment,  except  employ- 
ment on  a  state  or  county  highway. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  5. 

Chapter  458. 

An  Act  to  amend  the  workmen's  compensation  law,  in  relation  to  securing 
compensation  to  town  and  county  employees  by  taxation. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  fifty  of  chapter  eight  hundred  and  sixteen  of  the  laws 
of  nineteen  hundred  and  thirteen,  entitled  *'An  act  in  relation  to  assuring 
compensation  for  injuries  or  death  of  certain  employees  in  the  course  of 
their  employment  and  repealing  certain  sections  of  the  labor  law  relating 
thereto,  constituting  chapter  sixty-seven  of  the  consolidated  laws,"  as 
re-enacted  by  chapter  forty-one  of  the  laws  of  nineteen  hundred  and  four- 
teen and  last  amended  by  chapter  seven  hundred  and  five  of  the  laws  of 
nineteen  hundred  and  seventeen,  is  hereby  amended  by  adding  a  new  sub- 
division after  subdivision  three  and  before  the  last  two  unnumbered  para- 
graphs of  such  section,  to  be  subdivision  four,  to  read  as  follows: 

4.  If  a  county,  by  adopting  the  taxation  system  provided  in  this  chapter. 

§  2.  Such  chapter  is  hereby  amended  by  adding  a  new  section,  to  be  section 
thirty-five,  to  read  as  follows: 

S  35.  Compensation  to  town,  village,  city  and  county  employees.  The 
board  of  supervisors  of  each  county  of  the  state  may  provide  for  the  pay- 
ment of  compensation  under  this  chapter  to  town,  village,  city  and  county 
employees  by  taxation,  which  shall  be  known  as  the  "  taxation  system  "  of 
paying  such  compensation.  Whenever  compensation  shall  be  awarded  under 
this  chapter  to  a  town,  village,  city  or  county  employee,  in  a  county  which 
has  adopted  such  taxation  system,  the  county  treasurer  of  such  county  forth- 
with shall  pay  such  award  out  of  any  money  of  such  county  applicable 
thereto.  If  he  have  no  such  money  in  his  possession  or  under  his  control, 
he  shall  immediately  borrow  upon  the  credit  of  the  county  by  temporary 
loan  sufiicient  money  to  pay  and  he  shall  pay  such  award.  The  money  so 
borrowed  shall  be  a  county  charge  and  shall  be  included  by  the  board  of 
supervisors  in  the  next  succeeding  tax  levy,  in  addition  to  all  other  sums 
authorized  to  be  raised  thereby,  and  such  money  shall  be  levied  by  such 
board  on  the  taxable  property  in  such  coimty  and,  when  raised,  shall  be  paid 
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into  the  county  treaaury  and  used  to  reimburM  the  county  for  any  money 
advanced  or  to  pay  -money  boi rowed  to  pay  awasds  under  this  chapter. 

§  3..  Thia  act  shall  take  efifect: immediately. 

Approved  May  .5.. 

Ghapter  .47s. 

An  Act  t9  amend  the  highway  law,  in  relation  te  motor  vehiclea. 

The  People  of  the  State  of  New  York,  repretmted  in-  Semaie  atndL  AMsemUif, 
do  enact  aa  foUowt: 

Section  1.  Subdivision  two  of  section  two  hundred  and  eighty-two  of  chapter 
thirty  of  the  laws  of  nineteen  himdred  and  nine,  entitled  "An  act  relating 
to  highways,  constituting  chapter  twenty-five  of  the  consolidated  laws/'  as 
added  by  chapter  three  hundred  and  seventy-four  of  the  laws  of  nineteen 
hundred  and  ten,  such  subdivision  having  been  last  amended  by  chapter 
seven  hundred  and  sixty  •nine  of  the  lawaof  nineteen  hundred  and  seTtateen, 
is  hereby  amended  to  read  aa  fellows : 

2.  Restriction  on  operation.  No  person  shall  operate  or  drive  a  motor 
vehicle  who  is  under  eighteen  years  of  ago,  unless  such  j^ersen*  is  accompanied 
by  a  duly  licensed  chauffeur  or  the  owner  of  the  motor  vehicle  being  operated. 
No  person  shall  operate  or  drive- a  motor  vehicle  in  a  county  wholly  included 
within  a  city  [for  more  than  ten  days  in  any  calendar  year]  uuleaa  such 
person  is  a  duly  licensed  chauffeur  or  operator,  whether  the  owner  of  such 
vehicle  or  otherwise/  provided,  liotcevcry  that  a  person-  of  the  age  of  eighteen 
years  and  upwards  loho  sltall  reside  ouiside  of  snch  county  cmd  within  the 
state  may  so  operate  or  drive,  except  a«  a  chauffeur,  for  not  to  exceed  ten 
days  in  any  year  witluyut  being  so  licensed,  Tlie  secretary  of  state  may, 
however,  in  his  discretiont  grant  a  toritten  permit  to  any  person  desiring  to 
fit  himself  to  so  operate  or  drive  a  .motor  vehicle,  within  such  county^  Su^ 
permit  shall  not  continue  for  more  than  ten  days  from  its  da^e,  hut  moff  be 
renewed  from  time  to  time  not  to  exceed  a  total  of  thirty  consecutive  days. 
The  holder  thei'eof  shall  not  so  operate  or  drive  unless  a4  aU  times  under 
the  immediate  supervision  and  control  of  an  operator  or  chauffeur  d*dy 
licensed  under  this  article.  Such  holder,  opet^or  or  ch4tuffeuT  shali  be  liable 
for  any  violation  of  this  act  or  of  any  local  ordinance,  rule  or  regulaiion  per- 
mitted thereunder  while  so  operating*  The  secretary  of  state  may  make  any 
suitai>l0  regulations  concerning  the  issue  and  use  of  such  permits  and  may 
dema/nd  a  fee  of  fifty  cents  for  each  stioh  permit  or  renewal  thereof. 

§  2.  Subdivisions  one  and  two  of  secticm  two  hundred  and  eight y-nine  of 
such  chapter,  aa  added  by  chapter  three  hundred  and  seventy-four  of  the 
laws  of  nineteen  hundred  and  ten,  and  last  amended  by  chapter  seven  hun- 
dred and  sixty-nine  of  the  laws  of  nineteen  hundred  and  sefventeen,  are  hereby 
amended  to  read  as  follows: 

§  289.  License  of  operators  and  chauffeurs;  renewals.  1.  Lioenae  of  opera- 
tore  or  chauffeurs.  Application  for  lioenae  to  operate  motor  Tehicle«f  aa  aa 
operator  or  chauffeur,  may  be  made,  by  mail  or  otlierwise,  to  the  eeeretarr 
of  state  or  his  duly  authorized  agent  upon  blanks  prepared  under  hia  author- 
ity in  such  form  and  with  such  proof  of  the  applicant's  fitness  as  the  secretarif 
of  state  shall  in   his  discretion   determine.     The   secretary   of   state   shall 
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apppinfc  examiners  and  cause  examinatiaiiB  to  be  held  at  convenient  point* 
tikTonghout  tlie  state  as  often  as  may  bo  neeeasasj.    Suoh*  applioaiion^  if  for 
a  chaoffeur's  lioenset  shaU  >b^  aeeompaniod  hjr  a  photograph'  of  the  applicant 
in  suoh  numbers  and  forms  as  the  secretary  of  state  shall  prescribe,  said 
photograph  to  be  taken  Avithin  thirty  days  prior  to  the  fiUng  of  said  applusa* 
tion  and  to  be  accompanied  by  the-  fee  provided  herein.     An  owner  of  a 
motor  vehicle  or  a  member  of  his  immediate  family  shall  be  granted  an 
c^ierator's  license,  subject  to  this  article[,  upon  applioation,  without  ezamina^ 
tion].     Before  [such]  an  operator's  or  cfiauif cur's  [s]  license  is  granted^  the 
applicant  [if  not  the  owner  of  a  motor  vehicle  or  a  member  of  his  -immediate 
family]  shall  pass  such  examination  as  to  his  qualifications  as  the  seeretary 
of  state  shall  require.     No  operator's  or' chauffeur's  lioense  shall  be  issued 
to  any  person  under  eighteen  years  of  age.    To  each  person  shall  be  assigned 
some  distinguishing  number  or  mark,  and>  the  license  issued  shall  be  in  such 
form   as  the   seeretary   of   state   shall   determine;    it   may   contain   special 
restrictions  and  limitations  concerning  the  type  of  motor  power,  horse  power, 
design   and  other   features  of   the  motor  vehicles  which  the  licensee  may 
operate;  it  shall  cMitain  the  distinguishing  number  or  mark  assigned  to  the 
licensee,  his  name,  place  of  residence  and  address,  a  brief  descripticm  of  the 
licensee  for  the  purpose  of  identification  and  the  photograph  of  the  lioensee 
if  a  chauffeur.     Such  distinctive  number  or  mark  shall  be  of  a  distinctly 
different  color  each  year  and  in  any  year  shall  be  of  the  same  color  as  that 
of  the  number  plates  issued  for  that  year.    The  secretary  of  state  shall  fur** 
nish'  to  every  chauffeur  so  licensed  a  suitable  metal  badge  with  the  distin* 
guishing  number  or  mark  assigned  to  him  thereon  without  extra  charge  there* 
for.     This  badge  shall  thereafter  be  worn  by  such  chauffeur  a^^ed  to  his 
clothing  in  a  conspicuous  place  at  all  times  while  ho  is  operating  or  driving 
a  motor  vehicle  upon  the  public  highway*     Said  badge  shall  be  valid  only 
during  the  term  of  the  license  of  the  chauffeur  to  whom  it  is  issued  as  afore- 
said.    Every  person   licensed  to  operate  motor  vehicles   as  aforesaid  shall 
indorse  his  usual  signature  on  the  margin  of  the  license,  in  the  space  pro*  * 
\nded  for  the  purpose,  immediately  upon  receipt  of  said  license,  and  suoh 
license  shall  not  be  valid  until  so  indorsed.    Every  application  for  a  chauffeur's 
license  filed  under  the  provisions  of  this  section  shall  be  sworn  to  and  shall 
be  accompanied  by  a  fee  of  five  dollars [,  two  dollars  of  which  shall  be  for 
his  examination  aforesaid  and  three  dollars  for  license  fee].     Every  applicar 
tion  for  an  operator's  license  shall  bo  sworn  to  and  be  accompanied  by  a 
fee  of  [one]  two  dollars  [which  shall  be  refunded  if  the  application  be  denied]. 
[The]  A  license  [hereunder]   granted   [o^  or  before  August  first,  nineteen 
hundred  and  seventeen,  shall  take  effect  on  that  date,  and  licenses  issued  prior 
to  January  thirty- first,  nineteen  hundred  and  eighteen,]   hereunder  at  any 
time  shall  expire  on  [that  date]  the  ensuing  ihvrty-fvrst  day  of  January,    A 
[chauffeur's]   license  in  force  when  this  section,  as  hereby  amended,  takes 
effect  shall  be  deemed   a   [chauffeur's]    license   hereunder.     Failure   by   an 
operator  or  chauffeur  to  exhibit  his  license  to  any  magistrate,  motor  vehicle 
inspector,  police  officer,  constable  or  other  competent  authority,  shaU  be  pre^ 
sumptime  evidence  that  said  porson  is  not  duly  licensed  under  this  article, 

2.  Operators'  and  chauffeurs'  licensed  registration  book.     Upon  the  receipt 
of  such  an  application,  the  secretary  of  state  shall  thereupon  file  the  same  in 
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his  office,  and  register  the  applicant  in  a  book  or  index  which  shall  be  kept 
in  the  same  manner  as  the  book  or  index  for  the  registration  of  motor  vehicles, 
and  when  the  applicant [,  if  a  chauffeur,]  shall  have  passed  the  examination 
provided  for  in  the  preceding  section,  the  nimiber  or  mark  assigned  to  such 
applicant  together  with  the  fact  that  such  applicant  has  passed  such  examina* 
tion  shall  be  noted  in  said  book  or  index. 

§  3.  Subdivision  seven  of  section  two  hundred  and  ninety  of  such  chapter,  as 
added  by  chapter  three  hundred  and  seventy-four  of  the  laws  of  nineteen 
hundred  and  ten,  and  last  amended  by  chapter  seven  hundred  and  sixty-nine 
of  the  laws  of  nineteen  hundred  and  seventeen,  is  hereby  amended  to  read  a3 
follows : 

7.  Any  person  making  a  false  statement  in  the  verified  application  for 
registration,  or  in  an  applicatian  for  a  license  or  in  any  proof  or  statement 
in  tvriting  in  connection  therewith,  or  who  shall  deceive  or  substitute  or  cause 
another  to  deceive  or  substitute  in  connection  with  any  examination  here- 
under, shall  be  guilty  of  a  misdemeanor  [punishable  by  a  fine  of  not  exceed- 
ing fifty  dollars]. 

§  4.  Section  two  hundred  and  ninety-a  of  such  chapter,  as  added  by  chapter 
seven  hundred  and  sixty-nine  of  the  laws  of  nineteen  hundred  and  seventeen, 
is  hereby  amended  to  read  as  follows: 

§  290-a.  Suspension  and  revocation  of  a  license  of  operator  or  chaufTeur. 
The  secretary  of  state  may  suspend  or  revoke  any  certificate  of  registration, 
or  any  license,  issued  to  any  person  under  the  provisions  of  this  article  for 
any  of  the  following  causes:  a.  For  a  third  or  subsequent  violation  of  the 
speed  provisions  of  this  article  or  ordinance  or  regulation  made  by  compe- 
tent local  authority  witfiin  one  calendar  year.  b.  Upon  the  conviction  of  the 
holder  of  a  license  of  a  felony  under  this  act.  c.  Because  of  some  physical 
or  mental  disability  of  the  holder  [arising  or  discovered  since  the  original 
issuance  of  the  license  or  its  renewal],  or  the  disability  of  the  holder  by  reason 
of  intoxication  or  the  use  of  drugs,  d.  Because  of  the  gross  negligence  of  the 
operator  whereby  person  or  property  has  been  injured,  e.  For  going  away 
without  stopping  and  giving  his  name  and  address  after  causing  injury  to 
any  person  or  damage  to  any  vehicle,  f.  Operating  a  motor  vehicle  in  a 
manner  showing  a  reckless  disregard  for  life  or  property  of  others.  Before 
revoking  such  certificate  or  license,  the  holder  thereof  shall  be  entitled  to  a 
hearing  before  the  secretary  of  state  or  his  deputy,  upon  ten  days*  notice  in 
writing.  The  secretary  of  state  may  likewise  upon  notice  aforesaid  revoke 
or  suspend  the  license  of  any  operator  or  chauffeur  for  any  of  the  foregoing 
reasons  upon  the  recommendation  of  any  judge  or  city  magistrate,  [o]On  the 
revocation  of  a  certificate  of  registration  or  license  to  operate,  neither  the 
license  nor  the  certificate  shall  be  reissued  unless  upon  investigation  the 
secretary  of  state  shall  determine  that  the  operator  may  again  be  logallv 
permitted  to  operate.  Upon  the  conviction  of  a  person  for  an  offense  involving 
a  third  violation  of  section  tivo  hundred  and  eighty  seven  of  this  article, 
within  one  calendar  year  or  of  operating  a  motor  vehicle  while  under  the 
influence  of  intoxicating  liquors  or  drugs,  or  of  injuring  a  person  or  property 
by  reason  of  gross  negligence  in  operating,  or  of  going  away  without  stopping 
or  giving  his  name  and  address  after  causing  injury  to  any  person  or  damage 
to  any  vehicle,  the  secretary  of  state  may  immediately  revoke  the  license  of 
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the  person  so  convicted  and  if  any  person  convicted  of  any  such  ofTenso  shall 
appeal  from  the  decision  of  such  trial  court,  the  secretary  of  state  may 
suspend  forthwith  the  license  of  the  person  so  convicted  and  appealing  and 
may  order  the  license  delivered  to  him  and  shall  not  reissue  the  same  unless 
such  person  is  acquitted  upon  such  appeal,  or  unless  the  secretary  of  state 
in  his  discretion  shall  decide  that  such  license  shall  be  reissued. 

Whenever  any  license  or  certificate  shall  have  been  revoked  under  the 
provisions  of  this  article  no  new  license  or  certificate  shall  be  issued  unless 
by  the  secretary  of  state  to  such  person  until  after  thirty  days  from  the 
date  of  such  revocation,  nor  thereafter  except  in  the  discretion  of  the  secre- 
tary of  state.  Notice  of  revocation  and  suspension  of  any  license  or  certificate 
of  registration  shall  be  transmitted  forthwith  by  the  secretary  of  state  to  the 
chief  of  police  of  the  city  or  prosecuting  officer  of  the  locality  in  which  the 
person  whose  license  or  certificate  of  registration  so  revoked  or  suspended, 
resides. 

§  5.  This  act,  in  so  far  as  it  amends  section  two  hundred  and  eighty-two 
of  such  chapter,  shall  take  efifect  August  first,  nineteen  hundred  and  nineteen. 

S  6.  In  all  other  respects,  this  act  shall  take  effect  immediately,  except  that 
the  fee  for  an  operator's  license  for  which  an  application  is  pending  when  this 
section  takes  effect  shall  be  the  fee  heretofore  payable. 

Approved  May  7. 

Chapter  498. 

An  Act  to  amend  the  workmen's  compensation  law,  in  relation  to  payment 

of  compensation. 

The  People  of  the  State  of  Xcw  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  thirty-three  of  chapter  eight  hundred  and  sixteen  of  the 
laws  of  nineteen  hundred  and  thirteen,  entitled  "An  act  in  relation  to  assuring 
compensation  for  injuries  or  death  of  certain  employees  in  the  course  of  their 
employment  and  repealing  certain  sections  of  the  labor  law  relating  thereto, 
constituting  chapter  sixty-seven  of  the  consolidated  laws,"  as  re-enacted  by 
chapter  forty-one  of  the  laws  of  nineteen  hundred  and  fourteen,  is  hereby 
amended  to  read  as  follows: 

§  33.  Assignments;  exemptions.  Claims  for  compensation  or  benefits  due 
under  this  chapter  shall  not  be  assigned,  released  or  commuted  except  as 
provided  by  this  chapter,  and  shall  be  exempt  from  all  claims  of  creditors 
and  from  levy,  execution  and  attachment  or  other  remedy  for  recovery  or 
collection  of  a  debt,  which  exemption  may  not  be  waived.  Compensation  and 
benefits  shall  be  paid  only  to  employees  or  their  dependents.  In  case  of  the 
death  of  an  injured  employee  to  whom  there  was  due  at  the  time  of  his  or  her 
death  any  compensation  under  the  provisions  of  this  chapter^  not  exceeding  the 
«iim  of  two  hundred  and  fifty  dollars,  the  amount  of  such  compensation  shall 
ho  payable  to  the  surviving  wife  or  husband,  if  there  be  one,  or,  if  none,  to 
the  surviving  child  or  children  of  the  deceased  under  the  a^je  of  eighteen 
years,  and  if  there  be  no  surviving  wife  or  children,  then  to  the  dependents 
0/  such  deceased  employee  or  to  any  of  them  as  the  commission  may  direct, 
§  2.  This  act  shall  take  effect  immediately. 
Approved  May  9. 
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C&apter  sar. 

An  Act. to  amdnd  the  education  law,  relative  to. part-tiinai ox  contiitnation 

schools. 

The  People  of 'th^  State  of  Xevo  York,  represmied  in  Setwte  nnd  A^aenMy, 
do  enact  as  follows : 

Section  1.  Article  twenty-two  of  chapter  twenty-one  of  the  laws  of  nine- 
teen hundred  and  nine,  entitled  "An  act  relating  to  education,  constituting 
chapter  sixteen  of  the  consolidated  laws,"  as  amended  by  chapter  one  hun- 
dred and  forty  of  the  laws  of  nineteen  hundred  and  ten,  chapter  seven  hundred 
and  forty-seven  of  the  laws  of  nineteen  hundred  and  thirteen  and  chapter 
five  hundred  and  sixty  of  the  laws  of  nineteen  hundred  and  seventeen,  is 
hereby  amended  to  read  as  follows: 

ARTICLE  22. 

GENERAL  INDUSTRIAL  SCHOOLS,  UNIT  TRADE  AND  TEOHNfOAL 
SCHOOLS,  PART-TIME  OR  OONTTNTPATIOX  SOHOOLSi  PRACTICAL 
ARTS  OR  m>MEMAKINO  SCEOOLa  AND  SCHOOI^  OF- AGRICUL- 
TURE, MECHANIC  ARTS-  AND  HOMEMAKING. 

Section  600.  General  industrial  schools,  tmit  trade  and  technical  schools, 
[and]  schools  of  agriculture,  mechanic  arts  and  homemaking, 
evening  vocational  schoolsy  practical  arts  or  homemcUcing 
schools  and  may  be  established  in  cities. 
601,  Part-time  or  contintiation  schools  shall  he  established  in  cities 
and  school  districts, 

[601]  602.  Establishment  of  [such  schools]  general  industrial  schools  and 
unit  trade  and  technical  sohOolSy  and  schools  of  agriculture^ 
mechanic  arts  and  honhemaking,  practical  arts  or  homemaking 
schools,  evening  vocational  schools;  directors  of  agriculture, 
mechanic  arts  and  homemaking. 

[602]  60S,  Appointment  of  an  advisory  board. 

[603]  604.  Authority  of  the  board,  of  education  over  sHch  schools. 

[604]  605.  State  aid  for  general  industrial  schools,  unit  trade  and  technical 
schools,  practical  arts  or  homcnmking  schools,  part-time  or 
continuation  schools,  [and]  schools  of  agriculture,  mechanic 
arts  and  homemaking  and  evening  vocational  schools. 

[605]  606.  Application  of  such  moneys. 

[606]  607.  Annual  estimate  by  board  of  education  and  appropriations  by 
•  miinicipal  and  school  districts. 

[607]  608.  Courses  in  schools  of  agriculture  for  training  of  teachers. 

§  600.  General  industrial  schools,  trade  schools  and  schools  of  agricnltnie, 
mechanic  arts  and  homonaking,  may  be  eatablished  in  cities.  The  board  of 
education  of  any  city[,  and  in  a  city  not  having  a  board  of  edncatiim  the 
officer  having  the  management  and  supervision,  of  the  public  school  system ,] 
may  establish,  acquire,  conduct  and  maintain  as  a  part  of  the  public  sobool 
system  of  such  city  the  following: 

1.  General  industrial  schools  in  communities  of  less  than  tu>tntsf*^v€  thou- 
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sand  inhabiimU8  open  to  pupils  who  hmve  oompleted  the  ^amentary  aohool 
course  or  who  have  attained  the  age  of  fourteen  y^ars;  and 

.  2.  Unit  trade  tmd  teehmieal-Bchools  open  to  pupils  who  ikwf&  attained  the- age 
of  fsisAeca]  fouriesn  yeurs  [and]  or  who  have  completed  [either]  the 
^Lemexkiary  «ehool  oouroe  [or  .a  oourae  in  the  above  mentioned  gi^neral  indus- 
trial school]  or  who  have  met  such  other  vequirenMnts  as  the  [loeal  school 
Authoritiea]  commUaioner  of  €duea4imh  may  have  prescribed ;  and 

3.  Schools  of  tagriculture,  .meshanic  arts  and  homamaking,  open  to  pupils 
who  have  completed  the  elementary  school  course  or  who  have  attamed  the 
age  of  fourteen,  or  who  have  met  such  other  requirements  a?  the  local  echool 
•authoritaea  may  have  prescribed;  and 

[4.  Part-time  or  continuation  eohools  in  which  instruction  shall  be  given  in 
the  trades  and  in  industrial,  agricultural  and  homemaking  subjects,  and 
which  shall  be  open  to  pupils  over  fourteen  years  of  age  who  are  regularly  and 
lawfully  employed  during  a  part  of  the  day  in  any  useful  employment  or 
eervice,  which  subjects  shall  be  8iii^[>lenientary  to  the  practical  work  carried 
on.  in  such  employment  or  service.] 

^.  Practical  arts  or  homemaking  aehoola  open  to  pupils  who  have  oom- 
pleted  the  elementary  school  oowree,  or  who  have  attained  the  age  of  fourteen 
yearsf  or  who  have  met  9UGh  other  requirements  as  the  eommieeioner  of  eduea- 
iion  may  have  prescribed.  Special  requirements  may  he  prescribed  for  courees 
conducted  in  communities  of  less  than  twenty-five  thotteand  inhabitants. 

5.  Evening  vocational  eehools  in  which  instruction  shall  be  given  in  the 
trades  and  industrial,  agricultural  and  homemaking  subjects,  and  which 
shall  be  c^en  to  pupils  over  sixteen  years  of  age,  who  are  regularly  and  law- 
fully employed  during  the  day  and  which  provide  instruction  in  subjects 
related  to  the  practical  work  carried  on  in  such  employment;  but  such  even- 
ing vocational  schools  providing  instruction  in  homemaking  shall  be  open  to 
all  women  over  sixteen  years  of  age  who  are  employed  in  any  capacity  during 
the  day. 

The  word  "  school,"  as  used  in  this  article,  shall  include  any  department 
or  course  of  instruction  established  and  maintained  in  a  public  school  for  any 
of  the  purposes  specified  in  this  section. 

§  601.  Part-time  or  continuation  schools  shall  be  established  in  cities  and 
school  dicftricts,  having  a  populaMon  of  five  thousand  or  more  inhabitants, 
a.  The  board  of  education  of  each  city  and  of  each  such  school  district  in  which 
there  are  twenty  or  more  minors  above  the  age  of  fourteen  years  and  below 
the  age  of  eighteen  years,  who  a^e  not  in  regular  attendance  upon  instruction, 
ehall  establish  and  maintain  part-time  or  continuation  schools  or  classes  in 
which  such  minors  shall  receive  instruction.  8uch  schools  or  classes  may  be 
established  in  public  school  buildings,  in  other  buildings  especially  adapted 
for  their  operaiion,.in  *manufaciurmg  or  mercantile  establishments  and  in 
factories.  -^Bueh  schools  or  classes,  wherever  they  are  established  or  main- 
tained, shall  bounder  the  control  and  management  of  the  board  of  education 
and  ^udl  he- a  part  of  the  public  school  system  of  the  city  or  district  which 
maintains  them.  Oounes  of  study  wi  primate  or  parochial  part-time  or  con* 
timMiien  schools  or  olasses  which  meet  the  requirements  of  the  statutes  and 
the  regmlations  presoribed  thereunder  may  be  approved  by  the  commissioner 
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of  education  and,  when  thus  approved,  attendance  thereon  shall  be  accepted 
for  that  required  under  this  article, 

5.  Buch  part-time  or  continuation  schools  or  classes  shall  be  maintained 
each  year  during  the  full  period  of  time  which  the  public  schools  of  a  city 
or  district  are  in  session.  The  sessions  of  such  part-time  or  continuation 
schools  or  classes  shaU  be  on  the  regular  school  days  and  for  as  many  hours 
between  the  hours  of  eight  o'clock  forenoon  and  five  o'clock  afternoon  as 
shall  be  necessary  to  provide  the  required  instruction  for  such  minors  who 
reside  in  said  city  or  district, 

c.  The  courses  of  study  in  such  part-time  or  continuation  sdiools  or  classes 
shall  he  approved  by  the  commissioner  of  education  and  shall  include  among 
other  subjects  instruction  in  American  history,  the  rights  and  obligations  of 
citizenship,  industrial  history,  economics,  the  essential  features  of  the  Za«r.f 
relating  to  the  industries  taught,  and  shall  also  include  such  other  subjects 
as  will  enlarge  the  vocational  intelligence  of  such  minors. 

d.  The  board  of  education  of  each  city  and  of  each  such  school  district  shaU 
make  necessary  arrangements  to  begin  to  operate  and  maintain  such  part- 
time  or  continuation  scJiools  or  classes,  on  the  opening  of  the  public  schools 
in  September,  nineteen  hundred  and  twenty,  and  shall  annually  thereof tt^ 
in  September  open  and  maintain  additional  schools  and  classes  so  that  by  the 
opening  of  the  public  schools  in  September,  nineteen  hundred  and  twenty-five^ 
a  sufficient  number  of  such  schools  shall  have  been  established  as  to  afford  the 
required  instruction  under  this  article  to  those  minors  who  are  required  to 
attend  such  schools  or  classes. 

e.  Each  minor  under  the  age  of  eighteen  years,  who  is  not  in  regular 
attendance  upon  a  public,  private  or  parochial  school  or  who  is  regularly  and 
lawfully  employed  in  some  occupation  or  service,  unless  such  minor  has  com- 
pleted a  four-year  secondary  course  of  instruction  approved  by  the  regents  of 
the  university,  shall  attend  a  part-time  or  continuation  school  or  dass  in  the 
city  or  district  in  which  such  minor  resides  or  may  be  employed.  Such  attend- 
ance shall  be  for  not  less  than  four  hours  per  week  and  not  more  than  eight 
hours  per  week  for  each  week  which  such  school  or  class  is  in  session  eaecept 
that  the  school  authorities  may,  subject  to  the  approval  of  the  commissioner 
of  education,  permit  any  such  minor  to  increase  the  number  of  hours  per  wefk 
of  required  attendance  and  decrease  the  nuniber  of  weeks  of  required  attend- 
ance. Such  minor  who  is  temporarily  out  of  regular  employment  or  service 
shall  attend  such  school  not  less  than  twenty  hours  per  week.  The  attend- 
ance upon  a  part-time  or  continuation  school  or  class  shall  be  between  the 
hours  of  eight  o'clock  forenoon  and  five  o'clock  afternoon, 

f.  The  commissioner  of  education  shall  make  a  survey  of  each  city  or 
district  to  ascertain  the  industrial,  commercial,  economic  and  social  needs  of 
such  city  or  district  and  the  benefits  and  opportunities  to  be  afforded  through 
the  establishment  of  such  part-time  or  continuation  schools  or  classes  to  the 
community  and  to  those  who  are  required  to  attend  such  schools  or  classes. 
The  industrial  commission  and  the  commissioner  of  agriculture  shaU  co-operate 
with  the  commissioner  of  education  in  making  such  survey, 

g.  The  regents  of  the  university  shall  establish  regulations  to  govern  and 
regulate  the  administration  of  such  part-time  or  continuation  schools  or  classes 
and  the  attendance  of  minors  thereon.    To  meet  local  necessities  the  board  of 
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education  of  each  city  or  school  district  may  establish  regulations  hut  such 
regulations  shall  not  conflict  with  the  regulations  adopted  by  the  regents, 

h.  The  parent,  guardian  or  other  person  having  the  custody  or  control  of 
a  minor  who  is  required  u/nder  the  provisions  of  this  article  to  attend  a  part- 
time  or  continuation  school  or  class  shall  cause  stu:h  minor  to  attend  such 
school  or  class.  A  parent,  guardian  or  other  person  who  refuses  or  fails  to 
comply  with  this  provision  of  the  law  shall  he  deemed  guilty  of  a  misdemeanor 
and  upon  conviction  shall  he  subject  to  a  fine  of  not  more  than  one  hundred 
dollars  or  by  imprisonment  for  not  more  than  ten  days,  or  both  such  fine  and 
imprisonment  at  the  discretion  of  the  court.  Any  minor  under  siwteen  years 
of  age  who  fails  to  attend  upon  instruction  as  defined  by  this  a/rticle  shall 
be  subject  to  the  provisiops  of  section  siw  hundred  and  thirty-five  of  the 
education  law,  and  a  minor  over  sixteen  years  of  age  who  fails  to  attend  upon 
instruction  as  required  by  this  act  may  be  punished  for  any  such  violation  by 
a  fine  not  exceeding  ten  dollars,  or  by  imprisonment  for  not  more  than  ten 
days,  or  by  both  such  fvne  and  imprisonment. 

i.  Any  person,  firm  or  corporation  employing  a  minor  between  the  ages 
of  fourteen  years  and  eighteen  years  shall  permit  the  attendance  of  such 
minor  upon  a  part-time  school  or  class  whenever  such  part-time  school  or 
class  shall  have  been  established  in  the  city  or  district  where  the  minor 
resides  or  may  be  employed,  a/nd  upon  the  termination  of  employment  of  any 
such  minor  the  employer  shall  return  within  three  days  the  employment 
certificate  of  such  minor  by  mail  to  the  school  authorities,  and  a  person,  firm 
or  corporation  employing  a  minor  over  fourteen  years  of  age  and  less  than 
eighteen  years  of  age  contrary  to  the  provisions  of  this  article  shall  he  sub- 
ject to  a  fine  of  not  less  than  ttcenty-five  dollars  and  not  more  than  one 
hundred  dollars  for  each  offense  or  by  imprisonment  in  the  city  or  county  jail 
for  not  less  than  five  days  and  not  more  than  ten  days,  or  by  such  fine  and 
imprisonment  at  the  discretion  of  the  court,  A  person,  firm  or  corporation, 
which  has  in  its  employ  a  minor  who  fails  to  attend  a  part-time  or  contintuL- 
tion  school  or  class  as  required  herein,  shall  immediately  discontinue  the 
services  of  such  minor  upon  receiving  from  the  school  authorities  written 
notice  of  the  failure  of  such  minor  to  attend  such  part-time  or  continuation 
school  or  class,  and  a  person,  firm  or  corporation  violating  this  provision  of 
law  shall  be  subject  to  a  fine  of  fifty  dollars  for  each  offense, 

;'.  The  board  of  education  of  each  city  or  district  having  a  population  of 
five  thousand  or  more  inhabitants  is  hereby  required  to  enforce  the  provi- 
sions of  this  la/w  and  the  commissioner  of  education  is  hereby  charged  with 
the  duty  and  vested  with  necessary  authority  to  supervise  the  enforcement 
and  administration  of  this  act, 

fc.  //  the  authorities  of  such  a  city  or  school  district  fail  or  refuse  to 
provide  the  necessary  funds  for  the  establishment  and  maintenance  of  such 
part-time  or  continuation  schools  or  classes  as  are  required  under  this  law, 
the  city  or  district  shall  forfeit  from  the  funds  due  such  city  or  district  from 
the  state  for  school  purposes  an  amount  equal  to  that  which  is  estimated  by 
the  board  of  education  as  necessary  to  properly  operate  and  maintain  such 
schools  or  classes.  The  public  or  state  funds  thus  forfeited  by  such  dty  or 
district  shall  be  apportioned  by  the  commissioner  of  education  to  the  board  of 
education  of  such  city  or  district  for  the  purpose  of  maintaining  such  part-time 
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or  continuation  «clk)o2«  or  idassesand  the  hoard  of  education  of*  the  aUy  or 
district  receiving  mteh  f^mdsehM  apply  the  eame  toward  the  mai»tonmtce  of 
oueh  schools  or  eiasses  and  in  paymont  of  the  empenasa  ^at^earred  ^fcervfry. 

§  [601]  002..£atabtifihment  of  [mioh  «choi)ls]  gonaral  indugiriia  amd  umt 
trade  and  teahnioal  s^iools,  and  schools. of  agriotdimre,  mechamio  arte  and 
homemabing,  practical  arts  or  hometnaking  echools  or  evening  oocmHonal 
^schools;  directors  of  agriouliiire,  zoeohanic  .arts  and  haraemakmg.  The  board 
of  oducation  of  any  union  free-achool  district  shall  also  estahliali,  acqinre 
and  maintain  >  [suoh  sciKxds]  general  indusirial  sehoals,  unit  trade  end 
technical  sshoois, .  [and]  schools  of  agricultwre,  mechanic  arts  mnd  home- 
making,  and  ■praoiical  arts  or  homemaMng  eohools  and  evening  oooational 
.schools  for  Uke  purposes  wlienever  suchsohocds  shall  be  authorised  by  a 
district  meeting.  The  trustees  or  ■  board  of  trustees  of  a  common  school 
district  may  eatabliah  a-  school  or  a  course^  in  agrioulture/  mechanic 'arts  and 
homfimaking,  when  lauthocieed  by  a  district  meeting.  Tbe  board  of  educa- 
tion of  a  city,  town  or  union  free  aahool  .district,  not  maintaining  a  school  of 
agriculture,  mechanic ^ arts  and  hamamaking  may  employ  a  director  of  agricul- 
ture. The  'boards  of  education  or  trustees  of  two  or  more  districts  or  towns 
may  by  joint  contract  employ  such  a  director  anddetenmne  in-  such  contract 
as  to  the  portion  of  the  oompeBsation  which  4b  to  be  paid  by  each  district. 
The  quali&eatioBS  of{a  person  employed  as  aiieh  .director  shall  be  prescribed  by 
the  commissioner  .of  •  education,  .as  provided: by  law  'in  respect  to  teachers 
employed  in  public  eohools  of  the  state. 

§  [602]  608,  v^ppointment  of  .an  advisory  board.  1.  The*  board  of  educa- 
tion [in  a  city  and  the  officer  having  the  management  and  supervision  of  tbe 
public  echool  system  in^  a  dty  not  .having  a  board  of  ediusation]  shall  appoint 
an  advisory  board  of  five  members  representing  the  local  trades,  Industrie:?, 
.and  occupations.  In  thovfirst  instance  two  of  such  memb^'s  shall  be  appointed 
for  a  term  of  one  year  and  three  of  >  such  ^members  shall  be  appointed  for  a 
term  of  two  yea^s.  Thereafter  as  the  terms  of  such  members  shall  expire  the 
vacancies  caused  thereby-  shall  be  filled  for  a  full  term  of  two  years.  Any 
other  vacancy  occurring  on  such  board  shall  be  filled  by^  the  appointing*  po^nr 
named  in  this  section  for  the.  remainder  of  the  unexpired  term. 

2.  It  shall  be  the  duty  of  such  advisory  board' to  counsel  with  and  advise 
the  board  of  education  [or  the  officer  having  the  management  and  supervision 
of  the.  public  «chool  system  in  a-  city  not  having  a  board  of  education]  in 
relation  to  the  powers  and  duties  vested  in- such  board  [or  officer]  by*  [section 
six  hundred  and  three  of]  tMs  chapter. 

§  £603]  604-  Authority  of  the  board  of  education  over  such  schools.  The 
board  of  education  in  a  city  [and  the  officer  having  the  management  and  super- 
vision of  the  public  school  system  in  .a  city  not*  having  a  board  of  education 
and  the  board  of  education]  or  in  a  union  free  school  district  in  Which  city 
or  district  a  general  industrial  school,  [a]  unit  trade  or  techniobil  school,  a 
school  of  agriculture,  mechanic  arts '  and  homemaking,  or  practical  arts  or 
homemaJcing  school,  or  .a  part-time  or  continuation  school,  or  an  evening 
-vocational  school  is  established  as  provided  in*  this  article,  is  vestM  with 
the  same  ^power  and  authority  over  the  management,  supervision  and  control 
of -such-  school  and  the  teachers  or  instructors  em'plojed  therein  as  snch  board 


Digitized  by  VjOOQ IC 


Tke  Labor  Laws  of  1919  49 

lor  officer]  now  has  over  the  schools  and  teachers  under  their  charge.    Bnch 
"boards  of  education  [or  such  oifi<^r]  shall  also  have  full  power  and  authority: 

1.  To  employ  competent  teachers  or  instructors. 

2.  To   provide  proper   courses  of   study. 

3.  To  purchase  or  acquire  sites  and  grounds  and  to  purchase,  acquire,  lease 
or  construct  and  to  repair  suitable  shops  or  buildings  and  to  properly  equip 
the  same. 

4.  To  purchase  necessary  machinery,  tools,  apparatus  and  supplies. 

I  [<J04]  605,  State  aid  for  general  industrial  schools,  unit  trade  and 
technical  schools,  part-time  or  continuation  schools,  practical  arts  or  liomc- 
making  schools,  evening  vocational  schools  and  schools  of  agriculture, 
mechanic  arts  and  homemaking.  1.  The  commissioner  of  education  in  the 
annual  apportionment  of  the  state  school  moneys  shall  apportion  therefrom 
to  each  city  and  [union  free]  school  district  for  each  general  industrial 
school,  unit  trade  and  technical  school,  part-time  or  continuation  school, 
practical  arts  or  homemaking  school  or  evening  vocational  school,  maintained 
therein  for  thirty-six  weeks  during  the  school  year  and  employing  one  teacher 
whoso  work  is  devoted  exclusively  to  such  school,  and  having  an  enrolment 
of  surh  number  of  pupils  as  may  he  required  ty  the  commissioner  of  educa- 
tion [at  least  fifteen  pupils]  and  maintaining  an  organization  and  a  course 
of  study,  and  conducted  in  a  manner  approved  by  him,  a  sum  equal  to  two- 
thirds  of  the  salary  paid  to  sudi  teacher,  but  not  exceeding  one  thousand 
dollars. 

2.  He  shall  also  apportion  in  like  manner  to  each  city,  union  free  school 
district  or  common  school  district  for  each  school  of  agriculture,  mechanic 
arts  and  homemaking,  maintained  therein  for  thirty-six  weeks  during  the 
school  year,  and  employing  one  teacher  whose  work  is  devoted  exclusively 
to  such  school,  and  such  numher  of  pupils  as  may  he  required  hy  the  coinmis- 
sioner  of  education  having  an  enrolment  [at  least  fifteen  pupils]  and  main- 
taining an  organization  and  course  of  study  and  conducted  in  a  manner 
approved  by  him,  a  sum  equal  to  two-thirds  of  the  salary  paid  to  such 
teacher.  Such  teacher  may  be  employed  for  the  entire  year,  and  during  the 
time  that  the  said  school  is  not  open  shall  be  engaged  in  performing  such 
educational  services  as  may  be  required  by  the  board  of  education  or  trustees, 
under  regulations  adopted  by  the  commissioner  of  education.  Where  a 
contract  is  made  with  a  teacher  for  the  entire  year  and  such  teacher  is 
employed  for  such  period,  as  herein  provided,  the  commissioner  of  education 
shall  make  an  additional  apportionment  to  such  city  or  district  of  the  sum 
of  two  hundred  dollars.  But  the  total  amount  apportioned  in  each  year  on 
account  of  such  teacher  shall  not  exceed  one  thousand  dollars. 

3.  The  commissioner  of  education  shall  also  make  an  additional  apportion- 
ment to  each  city  and  union  free  school  district  for  each  additional  teacher 
employed  [exclusively]  in  the  schools  mentioned  in  the  preceding  subdivi-. 
sions  of  this  section  for  thirty-six  weeks  during  the  scliool  year,  a  sura  equal 
to  one- [third] 7ial/  of  the  salary  paid  to  each  such  additional  teacher,  but 
not  exceeding  one  thousand  dollars  for  each  teacher. 

4.  Thfi  commissioner  of  education  shall  also  apportion  in  like  manner  to 
eac^  city,  town  and  school  district  employing,  or  joining  in  the  employment 
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of,  a  director  of  agriculture,  as  authorized  by  section  six  hundred  and  [one] 
two  of  this  chapter,  and  establishing,  maintaining  and  conducting  an 
organization  and  course  of  instruction  in  such  subject,  approved  by  the  com- 
missioner of  education,  a  sum  equal  to  one-half  of  the  salary  paid  to  such 
director  by  such  city,  town  or  district,  or  by  two  or  more  of  such  towns  or 
districts,  not  exceeding  in  each  year  the  sum  of  six  hundred  dollars  for  each 
director  employed.  Where  the  apportionment  is  made  on  account  of  a  director 
employed  by  two  or  more  towns  or  districts,  it  shall  be  apportioned  to  such 
towns  or  districts  in  accordance  with  the  proportionate  amount  paid  by  each 
of  such  towns  or  districts  under  the  contract  made  with  such  director. 

5.  The  commissioner  of  education,  in  his  discretion,  may  apportion  to  a 
district  or  city  maintaining  such  schools  or  employing  such  teachers  for  a 
shorter  time  than  thirty-six  weeks,  or  for  a  less  time  than  a  r^ular  schtMl 
day,  an  amount  pro  rata  to  the  time  such  schools  are  maintained  or  such 
teachers  are  employed.  This  section  shall  not  be  construed  to  entitle  manual 
training  high  schools  or  other  secondary  schools  maintaining  manual  train- 
ing departments,  to  an  apportionment  of  funds  herein  provided  for. 

Any  person  employed  as  teacher  as  provided  herein  may  serve  aa  principal 
of  the  school  in  which  the  said  industrial  or  trade  school  or  course,  or  school 
or  course  of  agriculture,  mechanic  arts  and  homemaking,  is  maintained. 

§  [605]  606,  Application  of  such  moneys.  All  moneys  apportioned  by  the 
commissioner  of  education  for  schools  under  this  article  shall  be  used 
exclusively  for  the  payment  of  the  salaries  of  teachers  employed  in  such 
schools  in  the  city  or  district  to  which  such  moneys  are  apportioned. 

§  [606]  607,  Annual  estimate  by  board  of  education  and  appropriations  by 
mimicipal  and  school  districts.  [1.  The  board  of  education  of  each  city  or 
the  officer  having  the  management  and  supervision  of  the  public  school  system 
in  a  city  not  having  a  board  of  education  shall  file  with  the  common  council 
of  such  city,  within  thirty  days  after  the  commencement  of  the  fiscal  year  of 
such  city,  a  written  itemized  estimate  of  the  expenditures  necessary  for  the 
maintenance  of  its  general  industrial  schools,  unit  trade  or  technical  schools, 
schools  of  agriculture,  mechanic  arts  and  homemaking,  part-time  or  con- 
tinuation schools,  practi<;al  arts  or  homemaking  schools  or  evening  vocational 
schools,  and  the  estimated  amoimt  which  the  city  will  receive  from  the  state 
school  moneys  applicable  to  the  support  of  such  schools.  The  common  council 
shall  give  a  public  hearing  to  such  persons  as  wish  to  be  heard  in  reference 
thereto.  The  common  council  shall  adopt  such  estimate  and,  after  deducting 
therefrom  the  amount  of  state  moneys  applicable  to  the  support  of  such 
schools,  shall  include  the  balance  in  the  annual  tax  budget  of  such  city. 
Such  amount  shall  be  levied,  assessed  and  raised  by  tax  upon  the  real  and 
personal  property  liable  to  taxation  in  the  city  at  the  time  and  in  the  manner 
that  other  taxes  for  school  purposes  are  raised.  The  common  council  shall 
have  power  by  a  two-thirds  vote  to  reduce  or  reject  any  item  included  in  such 
estimate.] 

[2.]  The  board  of  education  [in  a  union  free]  of  each  city  and  the  hoard  of 
education  or  trustees  of  each  school  district  which  maintains  a  general 
industrial  school,  unit  trade  or  technical  school,  [a]  school  of  agriculture, 
mechanic  arts  and  home  making,  part-time  or  continuation  schools,  practical 
arts  or  homemaking  schools  or  evening  vocational  schools,  shall  include  in  its 
estimate  of  expenses  pursuant  to  the  provisions  of  [sections  three  hundred 
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and  twenty-three  and  three  hundred  and  twenty-seven  of]  this  chapter  the 
amount  that  will  be  required  to  maintain  such  schools  after  applying  toward 
the  maintenance  thereof  the  amount  apportioned  therefor  by  the  commis- 
sicmer  of  education.  Such  amount  shall  thereafter  be  levied,  assessed  and 
raised  by  tax  upon  the  taxable  property  of  the  city  or  district  at  the  time 
and  in  the  manner  that  other  taxes  for  school  purposes  are  raised  in  such 
city  or  district. 

$  [607]  608,  Courses  in  schools  of  agriculture  for  training  of  teachers. 
The  staite  schools  of  agriculture  at  Saint  Lawrence  University,  at  Alfred 
University  and  at  Morrisville  may  give  courses  for  the  training  of  teachers 
in  agriculture,  mechanic  arts,  domestic  science  or  homemaking,  approved  by 
the  commissioner  of  education.  Such  schools  shall  be  entitled  to  an  appor- 
tionment of  money  as  provided  in  section  six  hundred  and  [four]  five  of  this 
chapter  for  schools  established  in  union  free  school  districts.  Graduates 
from  such  approved  courses  may  receive  licenses  to  teach  agriculture,  mechanic 
arts  and  homemaking  in  the  public  schools  of  the  state,  subject  to  such  rules 
and  regulations  as  the  commissioner  of  education  may  prescribe. 

S  2.  Section  six  hundred  and  twenty-two  of  such  chapter,  as  amended  by 
chapter  seven  hundred  and  forty-eight  of  the  laws  of  nineteen  hundred  and 
thirteen,  is  hereby  repealed. 

$  3.  This  act  shall  take  effect  August  first,  nineteen  hundred  and  nineteen. 

Approved  May  10. 

Chapter  544. 

An  Act  to  amend  the  labor  law,  in  relation  to  employment  in  elevators. 

The  People  of  the  State  of  New  York,  represented  in  Seriate  and  Aesemhly, 
do  enact  as  follows : 

Section  1.  Subdivision  one  of  section  eight-a  of  chapter  thirty-six  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating  to  labor,  con- 
stituting chapter  thirty-one  of  the  consolidated  laws,"  aa  added  by  chapter 
seven  hundred  and  forty  of  the  laws  of  nineteen  hundred  and  thirteen  and 
amended  by  chapter  six  hundred  and  forty-eight  of  the  laws  of  nineteen 
hundred  and  fifteen  is  hereby  amended  to  read  as  follows: 

1.  Every  employer  of  labor  engaged  in  carrying  on  any  factory  or  mer- 
cantile establishment  in  this  state,  or  in  operating  an  elevator  either  for 
freight  or  passengers  in  any  building  or  place  in  this  state,  shall  allow 
every  person,  except  those  specified  in  subdivision  two,  and  as  otherwise  herein 
provided,  employed  in  such  factory  or  mercantile  establishment,  or  in  caring 
for,  having  the  custody  or  management  of  or  operating  any  such  elevator, 
at  least  twenty- four  consecutive  hours  of  rest  in  every  calendar  week.  No 
employer  shall  operate  any  factory  or  mercantile  establishment,  or  any  such 
elevator,  on  Sunday  unless  he  shall  have  complied  with  subdivision  three. 
Provided,  however,  that  this  section  shall  not  authorize  any  work  on  Sunday 
not  now  or  hereafter  authorized  by  law. 

S  2.  Subdivision  two  of  section  ninety-three  of  such  chapter  as  last 
amended  by  chapter  four  hundred  and  sixty-four  of  the  laws  of  nineteen 
hundred  and  thirteen,  is  hereby  amended  to  read  as  follows: 

2.  No  child  under  the  age  of  sixteen  years  shall  be  employed  or  permitted 
to  work  at  adjusting  or  assisting  in  adjusting  any  belt  to  any  machinery. 
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hibited,  a  woman  may  begin  work  at  tbe  employment  preaeribed  in  thiB  section 
not  earlm  than  six  o'clock  in  tke  morning. 

I  177.  Seats  for  women  employed  in  elevators.  Suitable  seats  sball  be 
provided  and  maintained  for  any  woman  employed  in  caring  for,  having 
the  custody  or  management  of  or  operating  any  such  elevator.  Such  employee 
shall  be  allowed  the  use  thereof  at  such  times  and  to  such  extent  a»  may  be 
necessary  for  the  preservation  of  their  health. 

§  178.  Time  allowed  for  meals.  Not  less  than  forty-five  minutes  shall  be 
allowed  for  the  noon-day  meal  of  women  employed  in  caring  for,  having  the 
Qustody  or  manag«nent  of  or  operating  any  sueh  elevator,  unlesa  the  com- 
mission shall  permit  a  shorter  time.  Such  permit  shall  be  kept  ooBspieiMmsiy 
poated  in  the  edevator  or  over  or  near  the  main  or  ground  floor  (^^ening 
leading  thereto.  The  permit  may  be  revoked  at  any  time.  Whenever  any 
suck  employee  is  employed  or  permitted  to  work  after  seven  o'clock  in  the 
evening,  such  employee  shall  be  allowed  at  least  twenty  minutes  to  obtain 
luneh  or  supper  between  five  and  seven  o'clock  in  the  evening. 

§  179.  Posting  notice  as  to  number  of  hours  employed.  A  printed  notice, 
in  a  form,  which  shall  be  furnished  by  the  oommission,  stating  the  number 
of  hours  per  day  for  each  day  of  the  week  required  of  women  employed  in 
earing  for,  having  tha  custody  or  management  of  or  operating  any  suek 
elevator,  and  the  time  when  their  work  shall  begin  and  end,  shall  be  kept 
poatad  in  a  conspicuous  place  in  the  levator  or  over  or  near  the  main  or 
ground  floor  opening  thereto.  Suoh  employees  may  begin  their  work  after 
the  time  for  beginning  and  stop  before  the  time  for  stopping  such  woric, 
but  they  ^all  not  otherwise  be  employed,  permitted  or  suffered  to  work,  in 
such  employment,  except  as  stated  in  the  notice.  The  term&  of  the  noiise 
shall  not  be  changed  after  the  beginning  of  labor  on  the  first  day  of  the 
week  without  the  consent  of  the  commission. 

§  ISO.  Washrooma,  washing  facilities  and  water  closets.  There  ^all  be 
provided  and  maintained  for  the  use  of  all  employees,  whether  men,  wom^ 
or  children,  adequate  and  convenient  washrooms  or  washing  facilities  and.  a 
suflicient  number  ol  suitable  and  convenient  water  elosets.  Where  the  ele- 
vator is  uaed  in  or  in  connection  with  a  factory  or  mercantile  establishment, 
the  provisions  of  sections  eighty-eight,  eighty-eight-a,  one  hundred  and  sixty- 
eight-€  and  one  hundred  and  sixty-eight-e  shall  apply  to  wariurooms,  washing 
fucilitios  tuid  water  closets  for  empU>yee»  mentioned  in  this  section;  and 
where  the  elevator  is  used  in  any  other  building  or  place,  the  provision  of 
such  seotions  one  hundred  and  sixty-eight-o  and  one  hundred  and  sixty- 
^ghtre  shall  apply  to  washrooms,  washing  facilities  and  water  closets  for 
employees  ^igaged  in  caring  for,  having  the  custody  or  management  of  ov 
opea-ating  an  elevator  in  such  building  or  place.  For  the  purpose  of  as 
applying  the  sections  last  referred  to,  the  term  "  mercantile  establishment " 
a»  thm-ein  used  shall  be  deemed  to  mean  and  include  a  building  in  whieh.  the 
elevator  is  located  or  with  which  it  connects.  "Where  washrooms,  washing 
faaHitiea  and  water  closets,  not  required  by  this  chapter  before  this  artiete 
takes  effect,  shall  not  have  been  heretofore  provided,  the  time  for  installing 
BJoA  providing  the  saone  shall  be  fixed  by  the  commission ;.  but  such  time  shall 
not  be  earlier  than  September  first,  nineteen  hundred  and  nineteen,  nor  later 
than  January  first,  nineteen  hundred  and  twenty. 
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§  181.  Exceptions.  The  provisions  of  subdivision  tvro  of  section  one  hun- 
dred and  seventy-six  shall  not  apply  to  the  care,  custody,  management  or 
operation  of  an  elevator  in  a  hotel,  by  a  woman  over  twenty-one  years  of  age. 

f  4.  This  act  shall  take  effect  September  first,  nineteen  hundred  and  nine- 
teen. 

Approved  May  10. 

Chapter  545. 

An  Act  to  amend  the  labor  law,  in  relation  to  inpection  of  scaffolding. 

The  People  of  the  State  of  Neio  York,  represented  in  Senate  and  Assembly, 
do  enact  as  foUows: 

Section  1.  Section  nineteen  of  chapter  thirty-six  of  the  laws  of  nineteen 
himdred  and  nine,  entitled  ''An  act  relating  to  labor,  constituting  chapter 
thirty-one  of  the  consolidated  laws,"  is  hereby  amended  to  read  as  follows: 

§  19.  Inspection  of  scaffolding,  ropes,  blocks,  pulleys  and  tackles  [in  cities]. 
Whenever  complaint  is  made  to  the  commission  [er  of  labor]  that  the  scaffold- 
ing or  the  slings,  hangers,  blocks,  pulleys,  stays,  braces,  ladders,  irons,  or 
ropes  of  any  swinging  or  stationary  scaffolding  used  in  the  construction, 
alteration,  repairing,  painting,  cleaning  or  pointing  of  buildings  [within  the 
limits  of  a  city]  are  unsafe  or  liable  to  prove  dangerous  to  the  life  or  limb 
ot  any  person,  such  commission  [er  of  labor]  shall  immediately  cause  an 
inspection  to  be  made  of  such  scaffolding,  or  the  slings,  hangers,  blocks, 
pulleys,  stays,  braces,  ladders,  irons  or  other  parts  connected  therewith.  If, 
after  examination,  such  scaffolding  or  any  of  such  parts  is  found  to  be 
dangerous  to  life  or  limb,  the  commission  [er  of  labor]  shall  prohibit  the  use 
thereof,  and  require  the  same  to  be  altered  and  reconstructed  so  as  to  avoid 
such  danger.  The  commission  [er  of  labor  or  deputy  factoi-y  inspector  making 
the  examination]  shall  attach  a  certificate  to  the  scaffolding,  or  the  slings, 
hangers,  irons,  ropes,  or  other  parts  thereof  examined  by  [him]  it,  stating 
that  [he]  it  has  made  such  examination,  and  that  [he]  it  has  found  [it]  them 
safe  or  unsafe,  as  the  case  may  be.  If  [he]  it  declares  [it]  them  unsafe,  [he] 
it  shall  at  once,  in  writing,  notify  the  person  responsible  for  [its]  their 
erection  of  the  fact,  and  warn  him  against  the  use  thereof.  Such  notice  may 
be  served  personally  upon  the  person  responsible  for  [its]  their  erection,  or 
by  conspicuously  afSxing  it  to  the  scaffolding,  or  the  part  thereof  declared  to 
be  unsafe.  After  such  notice  has  been  so  served  or  affixed,  the  person  declared 
responsible  therefor  shall  immediately  remove  such  scaffolding  or  part  thereof 
and  alter  or  strengthen  it  in  such  manner  as  to  render  it  safe,  in  the  discre- 
tion of  the  officer  who  has  examined  it,  or  of  his  superiors.  The  commis- 
sion [er  of  labor]  and  any  of  [his]  its  deputies  whose  duty  it  is  to  examine  or 
test  any  scaffolding  or  part  thereof,  as  required  by  this  section,  shall  have  free 
access,  at  all  reasonable  hours,  to  any  building  or  premises  containing  them 
or  where  they  may  be  in  use.  All  swinging  and  stationary  scaffolding  shaU 
be  so  constructed  as  to  bear  four  times  the  maximum  weight  required  to  he 
dependent  therefrom  or  placed  thereon,  when  in  use,  and  not  more  than  four 
men  shall  be  allowed  on  any  swinging  scaffolding  at  one  time. 

§  2.  Section  twenty  of  such  chapter,  aa  last  amended  by  chapter  four 
hundred  and  ninety-two  of  the  law»  of  nineteen  hundred  and  thirteen,  is 
Iiereby  amended  to  read  as  follows: 
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§  20.  Protection  of  persons  employed  on  buildings  [in  cities].  All  con- 
tractors and  owners,  when  constructing  buildings  [in  cities,]  where  the  plans 
and  specifications  require  the  floors  to  be  arched  between  the  beams  thereof, 
or  where  the  floors  or  filling  in  between  the  floors  are  of  fireproof  material  or 
brickwork,  shall  complete  the  flooring  or  filling  in  as  the  building  progresses. 
If  the  plans  and  specifications  of  such  buildings  do  not  require  filling  in 
between  the  beams  of  fioors  with  brick  or  fire-proof  material  all  contractors 
for  work,  in  the  course  of  construction,  shall  lay  the  underflooring  thereof 
on  each  story  as  the  building  progresses.  Where  double  fioors  are  not  to  be 
used,  such  contractor  shall  keep  planked  over  the  floors  two  stories  below  the 
story  where  the  work  is  being  performed.  If  the  floor  beams  are  of  iron  or 
steel,  the  contractors  for  the  iron  or  steel  work  of  buildings  in  course  of 
construction  or  the  owners  of  such  buildings  shall  Uioroughly  plank  over 
the  entire  tier  of  iron  or  steel  beams  and  extending  not  less  than  six  feet 
beyond  such  beams  on  which  the  structural  iron  or  steel  work  is  being 
erected,  except  such  spaces  as  may  be  reasonably  required  for  the  proper 
construction  of  such  iron  or  steel  work,  and  for  the  raising  or  lowering  of 
materials  to  be  used  in  the  construction  of  such  building,  or  such  places 
as  may  be  designated  by  the  plans  and  specifications  for  stairways  and 
elevator  shafts.  If  elevators,  elevating  machines  or  hod-hoisting  apparatus 
are  used  within  a  building  in  the  course  of  construction,  for  the  purpose 
of  lifting  materials  to  be  used  in  such  construction,  the  contractors  or  owners 
shall  cause  the  shafts  or  openings  in  each  floor  to  be  inclosed  or  fenced  in  on 
all  sides  by  a  barrier  at  least  eight  feet  in  height,  except  on  two  sides 
which  may  be  used  for  taking  off  and  putting  on  materials,  and  those  sides 
shall  be  guarded  by  an  adjustable  barrier  not  less  than  three  nor  more  than 
four  feet  from  the  floor  and  not  less  than  two  feet  from  the  edge  of  such 
Bhaft  or  opening.  If  a  building  in  course  of  construction  is  five  stories  or 
more  in  height,  no  lumber  or  timber  needed  for  such  construction  shall  be 
hoisted  or  lifted  on  the  outside  of  such  building.  The  chief  atficcr,  in  any 
city,  iovm  or  villnge,  charged  with  the  enforcement  of  the  building  laws  of 
such  city,  town  or  villagCy  and  the  CDmmission[er  of  labor]  are  hereby  charged 
with  enforcing  the  provisions  of  this  section  and  sections  eighteen  and  nine- 
teen, and  said  chief  officer  in  any  city,  town  or  village^  charged  with  the 
enforcement  of  the  building  laws  of  such  city,  totcn  or  village  shall  have  the 
same  powers  for  the  enforcement  of  these  sections  as  are  vested  in  the 
commission [er  of  labor]. 

§  3.  Section  twenty-b  of  such  chapter,  as  added  by  chapter  five  hundred 
and  forty-three  of  the  laws  of  nineteen  hundred  and  thirteen,  is  hereby 
renumbered  section  twenty-c. 

§  4.  Section  twenty-one  of  such  chapter,  as  amended  by  chapter  one  hun- 
dred and  fifty-two  of  the  laws  of  nineteen  hundred  and  sixteen,  is  hereby 
amended  to  read  as  follows: 

§  21.  Commision[er  of  labor]  to  enforce  provisions  of  article.  The  com- 
mission [er  of  labor]  shall  enforce  all  the  provisions  of  this  article.  He  shall 
investigate  complaints  made  to  him  of  violations  of  such  provisions  and  if 
he  finds  that  such  complaints  are  well  founded  he  [may]  shall  issue  an  order 
directed  to  the  person  or  corporation  complained  of,  requiring  such  person 
or  corporation  to  comply  with  such  provisions,  or  he  may  present  to*  the     t 
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district  attorney  of  the  proper  county  all  the  facts  ascertained  by  him  in 
re^rd  to  the  alleged  violation,  and  all  other  pape^s^  documenta  or  evidence 
pertaining  thereto,  which  he  may  have  in  his  possession.  The  district 
attorney  to  whom  such  presentation  is  made  shall  proeeed  at  onee  to  prosecute 
the  person  or  corporation  for  the  violations  complained  of,  pursuaat  to  this 
chapter  and  the  provisions  of  the  p^ial  law.  If  complaint  is  made  to  the 
commission [er  of  lahor]  that  any  person  contracting  with  the  state  or  a 
municipal  corporation  for  the  performance  of  any  public  work  fails  to  comply 
with  or  evades  tlie  provisions  of  this  article  respecting  the  payment  of  the 
prevailing  rate  of  w^ages,  the  requirements  of  hours  of  labor  or  the  employ- 
ment of  citizens  of  the  United  States  or  of  the  state  of  Xew  York,  the 
eommission[er  of  labor]  shall,  if  [he J  it  finds  such  complaints  to  be  wvll 
founded,  present  evidence  of  such,  non-compliance  to  the  officer,  department 
or  board  having  charge  of  such  work.  Such  officer,  department,  or  board 
shall  thereupon  take  tike  proper  proceedings  to  enforce  compliance  with  the 
provisions  of  this  article. 

§  5.  Section  twenty-two  of  such  chapter^  as  added  by  chapter  three  hun- 
dred and  twenty  of  the  laws  of  nineteen  hundred  and  thirteen,  ia  hereby 
renumbered  section  twenty-three. 

§  6.  This  act  shall  take  effect  immediately. 

Approved  May  10. 

Ghaptfix  546. 

An  Act  to  amend  the  labor  law,  ia  relation  ta  t6e  powers  and  duties  of  tke 

commission. 

The  People  of  the  State  of  yctc  York,  represented  in  Senate  and  Ass'.mhljy 
do  enact  as  follows: 

Section  1.  Section  fifty-nine  of  ^apter  thirty-six  of  the  lawa  of  nineteen 
hundred  and  nino,  entitled  ''An  act  relating  to  labor,  constifcutiiig  chapter 
thirty-one  of  the  consolidated  laws,"  as  thus  renumbered  and  amended  by 
chapter  one  hundred  and  forty -five  of  the  laws  of  nineteen  handred  and 
thirteen,  is  hereby  amended  to  read  as  follows: 

f  69.  Id.;  General  powers  and  duties.  1.  The  Commis8ion[er  of  labor] 
may  divide  the  cities  [of  the  first  and  second  class]  of  the  state  into  mer- 
cantile inspection  districts,  assign  one  or  more  mercantile  inspectors  to  each 
yueli  dlHtrict,  ami  may  in  [his]  its  discretion  transfer  then  from  one-  surh 
district  to  another;  [he]  it  may  assign  any  of  them  to  inspect  any  special 
class  or  classes  of  mercantile  or  other  establishments  specified  in  article 
twelve  of  thia  chapter,  situated  in  cities  [of  the  first  and  second  class],  or 
to  enforce  in  cities  [of  the  first  or  second  class]  any  special  provision  of 
such  article. 

2.  The  commission  [er  of  labor]  may  authorize  any  deputy  commissioner 
or  assistant  and  any  agent  or  inspector  in  the  department  of  labor  to  act 
as  a  mercantile  inspector  with  the  full  power  and  authority  thereof. 

3.  The  commisvsion[er  of  labor],  the  chief  mercantile  inspector  and  his 
assistant  or  assistants  and  every  mercantile  inspector  or  acting  mercaatile 
inspector  may  in  the  discharge  of  [his]  their  duties  enter  any  place,  build- 
ing or  room  in  cities  [of  the  first  or  second  class]  which  io  alTected  by  the 
provisions  of  article  twelve  of  this  chapter,  and  may  ei|ter  anj?  mercantile 
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or  other  ttstabliahment  specified  in  said  article,  situated  In  [the]  cities  [of 
tha  first  or  second  class],  whenever  [hel  Viey  mfty  have  reaecmable  cause  ta 
believe  that  it  is  affected  by  the  provisicois  of  article  twelve  of  thia  chapter. 

4.  The  commission  [er  of  labor]  shall  visit  and  inspect  or  cause  to  be 
visited  and  inspected  the  mercantile  and  other  establiahmoits  specified  m 
article  twelve  o£  this  chapter  situated  in  cities  [of  the  first  and  second 
classl,  as  often  as  practicable,  and  shall  cause  the  provisions  of  said  article 
and  the  rules  and  regulations  of  the  [industrial  board}  cammisaian  to  be 
enforced  therein. 

5.  Any  lawful  municipal  ordinance,  by-law  or  regulation  relating  to 
mercantile  or  other  establishments  specified  in  article  twelve  of  this  chapter, 
in  addition  to  the  provisions  of  thia  chapter  and  not  in  conflict  therewith, 
may  be  enforced  by  the  commission  [er  of  labor]  in  cities  [of  the  first  and 
second  class].  ' 

i  2.  This  act  shall  take  effect  immediately. 
Approved  May  10. 

Chapter  582. 

An  Act  to  amend  the  labor  law,  in  relation  to  hours  of  lal^w  •<  minors  and 


The  People  of  the  State  0/  A' cio  York,  represented  in  Senate  and  Ajsewbly, 
do  enact  as  follows : 

Section  1.  Subdivisions  one  and  two  of  section  seventy-seven  of  chapter 
thirty-six  o€  the  laws  of  nineteen  hundred  and  nine,  entitled  "An  act  relating 
to  labor,  constituting  chapter  thirty-one  of  the  consolidated  laws/'  as  amended 
by  chapter  five  hundred  and  thirty-nine  of  the  laws  of  nineteen  hondred  and 
twelve,  are  hereby  amended  to  read,  respectively,  oa  foIUo^v8: 

1.  No  child  under  the  age  of  sixteen  years  shall  be  employed  or  permitted 
to  work  in  or  in  ccmnection  with  any  factory  in  this  state  before  eight 
o'doek  in  the  morning,  or  after  five  o'clock  in  the  evening  of  any  day,  or 
for  more  than  eight  hours  in  any  one  day,  or  more  than  six  days  or  forty- 
eight  hours  in  any  one  week. 

2.  No  male  minor  under  the  age  of  eighteen  years  shall  be  employed  or 
ptfmitted  to  work  in  any  factory  in  this  state  more  than  six  days  or  fifty- 
four  hours  in  any  one  week,  or  for  more  than  nine  hours  in  any  one  day, 
except  as  hereinafter  provided;  nor  betw^een  the  hours  of  twelve  midnight  and 
four  o'clock  in  the  morning. 

§  2.  Subdivision  tliree  of  section  seventy-seven  of  such  chapter  as  amended 
by  chapter  five  hundred  and  thirty-nine  of  the  laws  of  nineteen  hundred  and 
twelve,  and  chapter  four  hundred  and  sixty-five  of  the  laws  of  nineteen  hun- 
dred and  thirteen,  is  hereby  amended  to  read  as  follows: 

3.  No  female  minor  under  the  age  of  tw^enty-one  years  and  no  woman  shall 
be  employed  or  permitted  to  work  in  any  factory  in  this  state  more  than 
six  days  or  fifty-four  hours  in  any  one  week;  nor  for  more  than  nine  hours 
in  any  one  day  except  as  hereinafter  provided.  No  female  minor  under  the 
age  of  twenty-one  yeara  shall  be  employed  or  permitted  to  work  in  any 
factory  in  this  state  before  six  o'clock  in  the  morning  or  after  nine  o'clock 
in  the  evening  of  any  day. 

Digitized  by  VjOOQ IC 


68  New  York  State  Industrial  Commission 

S  3.  Subdivision  one  of  section  seventy-eight  of  such  chapter  as  amended 
by  chapter  five  hundred  and  thirty-nine  of  the  laws  of  nineteen  hundred  and 
twelve,  is  hereby  amended  to  read  as  follows: 

1.  A  female  sixteen  years  of  age  or  upwards  and  a  male  between  the  ages 
of  sixteen  and  eighteen  may  be  employed  in  a  factory  more  than  nine  hours 
a  day:  (a)  regularly  in  not  to  exceed  five  days  a  week,  in  order  to  make 
a  short  day  or  holiday  on  one  of  the  six  working  days  of  the  week;  (b) 
irregularly  in  not  to  exceed  three  days  a  week ;  provided  that  no  such  person 
shall  be  required  or  permitted  to  work  more  than  ten  hours  in  any  one  day 
or  more  than  fifty-four  hours  in  any  one  week,  and  that  the  provisions  of 
the  preceding  section  as  to  notice  or  time  book  be  fully  complied  with. 

§  4.  Subdivision  two  of  section  one  hundred  and  sixty-one  of  such  chapter 
as  amended  by  chapter  three  hundred  and  eighty-seven  of  the  laws  of  nine- 
teen hundred  and  ten,  chapter  eight  hundred  and  sixty-six  of  the  laws  of 
nineteen  hundred  and  eleven,  chapter  four  hundred  and  ninety-three  of  the 
laws  of  nineteen  hundred  and  thirteen  and  chapter  three  himdred  and  thirty- 
one  of  the  laws  of  nineteen  hundred  and  fourteen  and  chapter  three  hundred 
and  eighty-six  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby  amended 
to  read  as  follows: 

2.  No  female  employee  over  the  age  of  sixteen  years  shall  be  required, 
permitted  or  suffered  to  work  in  or  in  connection  with  any  mercantile 
establishment  more  than  six  days  or  fifty-four  hours  in  any  one  week,  or 
more  than  nine  hours  in  any  one  day,  except  that  one  day  in  each  w^eek  may 
be  longer  than  nine  hours  for  the  purpose  of  making  one  or  more  shorter 
work  days  in  the  week;  or  before  seven  o'clock  in  the  morning  or  after  ten 
o'clock  in  the  evening  of  any  day.  This  section  does  not  apply  to  the  employ- 
ment of  persons  sixteen  years  of  age  or  upward  between  the  eighteenth  day 
December  and  the  following  twenty-fourth  day  of  December,  both  inclusive, 
or  to  such  employment  for  two  additional  days  at  any  time  during  the  year 
for  the  purpose  of  stock-taking[.],  except  that  females  toho  are  engaged  or 
employed  as  writers  or  reporters  in  newspaper  offices  shall  not  he  affected 
hy  the  limitations  as  to  the  hours  before  seven  o'clock  in  the  morning  or 
after  ten  o'clock  in  the  evening  of  any  day  as  well  as  to  the  period  of  six 
days  in  any  one  week. 

§  5.  This    act   shall   take   effect    September    first,   nineteen   hundred    and 
nineteen. 
Approved  May  12. 

Chapter  583. 

An  Act  to  amend  the  labor  law,  in  relation  to  employment  of  women  on 
street,  surface,  electric,  subway  or  elevated  railroads. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows : 

Section  1.  Article  twelve  of  chapter  thirty-six  of  the  laws  of  nineteen  hun- 
dred and  nine,  entitled  "An  act  relating  to  labor,  constituting  chapter  thirty- 
one  of  the  consolidated  laws,"  as  renumbered  by  chapter  one  hundred  and 
forty-five  of  the  laws  of  nineteen  himdred  and  thirteen,  is  hereby  amended  by 
inserting  therein  a  new  section,  to  be  section  one  himdred  and  sixty-one-d, 
to  read  as  follows: 
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§  161-d.  Employment  and  hours  of  labor  of  women  employed  on  any 
street,  surface,  electric,  subway  or  elevated  railroad.  1.  No  female,  under 
the  age  of  twenty-one  years,  shall  be  employed,  permitted  or.suflfered  to  work 
at  any  time  in  any  of  the  occupations  specified  in  this  section. 

2.  No  female  over  twenty-one  years  of  age  shall  be  employed,  permitted  or 
sufTered  to  work  in  or  in  connection  with  the  operation  of  any  street,  surface, 
electric,  subway  or  elevated  railroad,  or  to  sell  or  accept  fares  or  admissions 
in  any  railroad  station,  car  or  train  of  any  street,  surface,  electric,  subway 
or  elevated  railroad  more  than  six  days  or  fifty-four  hours  in  any  one  week, 
nor  more  than  nine  hours  in  any  one  day,  nor  before  six  o'clock  in  the  morn- 
ing, nor  after  ten  o'clock  in  the  evening  of  any  day. 

3.  The  daily  hours  of  labor  of  such  female  employees  shall  be  the  period 
between  the  time  of  reporting  for  duty  at  the  bam,  terminal,  car  or  station 
and  the  time  when  the  employee  is  released  for  the  day.  The  daily  hours 
of  labor  shall  be  consecutive,  except  that  one  hour  shall  be  allowed  for  meals. 

4.  The  provisions  of  section  one  hundred  and  sixty-eight-b  in  relation  to 
drinking  water;  of  section  one  himdred  and  sixty-eight-c  in  relation  to  wash 
stands,  and  section  one  himdred  and  sixty-eight-e  in  relation  to  water  closets 
shall  also  apply  to  the  employments  specified  in  this  section.  Such  facilities 
shall  be  provided  in  all  stations,  terminals  and  car  barns  where  women  are 
employed  or  report  for  duty.  The  provisions  of  section  one  hundred  and 
sixty-eight-d,  in  relation  to  dressing  rooms,  shall  also  apply  to  the  employ- 
ments specified  in  this  section,  and  such  facilities  shall  be  provided  in  all 
terminals  and  car  barns  where  women  are  employed  or  report  for  duty. 

5.  Not  less  than  one  hour  in  any  one  day  shall  be  allowed  for  the  meals 
of  the  employees  specified  in  this  section,  unless  the  state  industrial  com- 
mi.ssion  shall  permit  a  shorter  time.  Such  permit,  if  granted,  shall  be  kept 
posted  in  the  main  entrance  of  the  station,  terminal  or  car  barn  where  such 
employees  are  employed  or  report  for  duty,  but  it  may  be  revoked  at  any  time 
by  the  state  industrial  commission. 

6.  A  printed  notice,  in  a  form  which  shall  be  furnished  by  the  state  indus- 
trial commission,  stating  the  number  of  daily  hours  of  labor  for  each  day  in 
the  week  of  the  employees  enumerated  in  this  section,  and  the  time  when 
their  work  shall  begin  and  end,  shall  be  kept  posted  in  a  conspicuous  place 
in  each  terminal,  station  or  car  barn  where  they  are  employed  or  report  for 
duty.  Such  employees  may  begin  their  work  after  the  time  for  beginning,  or 
stop  before  the  time  for  ending  such  work,  as  stated  in  such  notice,  but  shall 
not  be  otherwise  employed,  permitted  or  suffered  to  work  in  any  occupation 
specified  in  this  section,  except  as  stated  therein.  The  terms  of  such  notice 
fihall  not  be  changed  after  the  b^inning  of  labor  on  the  first  day  of  the  week 
without  the  consent  of  the  state  industrial  commission.  The  presence  of  such 
employees  in,  or  in  connection  with,  the  occupations  specified  in  this  section 
at  any  other  hours  than  those  stated  in  the  printed  notice,  or,  if  no  such 
notice  be  posted,  before  six  o'clock  in  the  morning,  or  after  ten  o'clock  in  the 
evening  of  any  day,  shall  constitute  prima  facie  evidence  of  a  violation  of 
this  section. 

7.  A  time  book,  in  a  form  to  be  approved  by  the  state  industrial  commis- 
sion, shall  be  correctly  and  properly  kept,  giving  the  names  and  addresses  of 
all  female  smployees,  and  the  hours  employed  in  occupations  mentioned  herein, 

and  the  hours  worked  by  each  of  them  on  each  day  and  the  time  of  beginning    iC 
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and  ending  tile  day's  work,  and  shall  be  esibiftited  on  the  ocdcr  of  the  sUtt 
induatrial  ogmmiwHion,  or,  on  the  request  of  ita  aubezdmfttea  pcomptlj,  a 
donamL 

§  3.  This  act  shall  take  effect  inmndiately. 

Approved  May  12. 

Chapter  591. 

An  Act  making  appropriations  for  the  bureau  of  emploirment  in  the  depart- 
ment  of  labor. 

The  People  of  the  State  of  Xew  York,  repretmUed  im  Senate  amd  AMemlly- 
do  enact  as  folloics: 

Section  1.  The  several  amounts  hereinafter  named,  or  so  much  thereof  £» 
shall  be  sufficient  to  accomplish  the  purposes  designated  by  the  approprit- 
tions,  are  hereby  appropriated  to  the  state  industrial  commission,  for  tu' 
bureau  of  employment,  in  addition  to  any  sums  heretofore  appropri:i'i  > 
for  maintenance  or  operation  of  or  personal  service  in  such  bureau.  'TL^ 
moneys  appropriated  by  this  act  shall  be  available  only  for  the  eight  monihs 
beginning  July  first,  nineteen  hundred  and  nineteen,  and  ending  Februarr 
twenty-ninth,  nineteen  hundred  and  twenty. 

Personal  Seevice. 

Administrative: 

Inspector  of  employment  offices $2, 000  "' 

Placement    secretary    1, 666  G" 

Statistical  and  filing  clerk 1,200  '•■  1 

Stenographer     1, 000  i-   | 

Stenographer    S'X'  •"  ! 

Stenographer     4S«^  "■  | 

Junior  accountant   1, 200  iX« 

Division  of  unskilled  labor,  Manhattan  office: 

Superintendent    1, 666  67 

Assistant  superintendents,  2  at  $1,000 2, 000  •"* 

Assistant  superintendents,  2  at  $900 1,  SO«J  •■• 

Assistant  superintendents,  4  at  $800 3,2Cm>  '*' 

Guides,  2  at  $600.67 1, 33:?  :.4 

Stenographer 600  •'•' 

Switchboard  operator   533  '•>" 

Clerk  666  C 

Manhattan  office,  general: 

Superintendent    1, 6<J6  '* 

Superintendent,  woman    1, 3S3  ?^ 

Assistant  superintendent   * 1, 2U0  »"' 

Asistant  superintendents,  2  at  $1,000 2,0»)0  '•" 

Assistant  superintendents,  2  at  $900 1,  SOi»  '•• 

Assistant  superintendents,  3  at  $800 2,400  '^ 

Stenographers,  2  at  $6S0 1, 36(»  ' 

Switchboard  operator  533  ^' 

Clerk  66«  •: 

Laborer 600  <X^ 
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Division  of  juvenile  placement,  Manhattan  office: 

Supervisor    

Aesistant  supervisor   

Assistant  supervisor   

Assistant  supervisor  

Stenographer    

Bronx  office: 

Superintendent    

Assistant  superintendent   

Assistant  superintendents,  2  at  $1,000 

Assistant  superintendents,  2  at  $900 

Assistant  superintendents,  2  at  $800 

Stenographer 

Switchboard  operator  

Clerk   

Liaborer 

Kegro  branch: 

Assistant  superintendent   

Assistant  superintendent   

Assistant  superintendent 

Stenographer  

Division  of  juvenile  placement,  Bronx  office: 

Supervisor   

Assistant  supervisor   

Assistant  supervisor   

Assistant  supervisor  or  stenographer 

r.rooklyn  office   (Jay  street): 

Assistant  superintendent   

Assistant  superintendent 

Assistant  superintendents,  2  at  $900 

Division  of  juvenile  placement,  Brooklyn  office: 

Assistant  supervisor   800  00 

Williamsburg  office: 

Assistant  superintendent   

Assistant  superintendent   

Stenographer   

Long  Island  City  office: 

Assistant  superintendent  

Stenographer    

Yonkers  office: 

Superintendent    

Assistant  superintendents,  2  at  $800 

Stenographer    

Laborer  

Newburgh  office: 

Superintendent    

Assistant  superintendent   

Assistant  superintendent  or  stenographer 

Laborer    


$1,  200  00 

900  00 

800  00 

«e6  67 

600  00 

1, 333  33 

1, 200  00 

2,000  00 

1,800  00 

1,600  00 

600  00 

533  33 

666  67 

600  00 

1,000  00 

900  00 

800  00 

600  00 

1,000  00 

800  00 

666  67 

666  67 

L200  00 

1,000  00 

1,800  00 

900  00 

800  00 

600  00 

800  00 

600  00 

1.333  33 

1,600  00 

533  33 

480  00 

1,200  00 

800  00 

600  00 

480  00 
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Albany  office: 

Assistant  superintendent   

Assistant  superintendent   

Assistant  superintendent   

Division  of  juvenile  plac^nent^  Albany  Oiffice: 

Assistant  supervisor   

Schenectady  office: 

Superintendent    

Assistant  superintendent  

Assistant  superintendent  or  stenographer 

Laborer 

Utica  office: 

Superintendent    

Assistant  superintendents,  2  at  $800 

Stenographer  

Laborer 

Syracuse  office: 

Assistant  superintendents,  2  at  $1,000 

Assistant  superintendent  

Assistant  superintendent   

Clerk  or  stenographer 

Switchboard  operator  

Auburn  office: 

Assistant  superintendent   

Elmira  office: 

Superintendent    

Assistant  superintendent   

Assistant  superintendent  or  stenographer 

Laborer 

Binghamton  office: 

Superintendent    

Assistant  superintendents,  2  at  $800 

Stenographer 

Laborer 

Jamestown  office: 

Superintendent    

Assistant  superintendent   

Assistant  superintendent  or  stenographer 

Laborer 

Watertown  office: 

Superintendent   

Assistant  superintendents,  2  at  $800 

Stenographer 

Laborer 

Rochester  office: 

Assistant   superintendents,   2   at  $1,000 

Assistant  superintendent   

Assistant  superintendent   

Clerk  or  stenographer 

Switchboard  operator   

Laborer  


$1,  000  •«! 

800  To 

666  67 

900  Oi 

1,200  (Ni 

800  0-t 

eoo  ♦>» 

480  ("' 

1,333  33 

1,600  0<.. 

533  33 

480  (••) 

2, 000  Otl 

90<>  <"«! 

800  («» 

666  67 

520  00 

800  l«) 

1,200  0) 

800  00 

600  Oi  • 

480  0^) 

1,333  3;? 

^1,600  00 

533  33 

4SO00 

1,200  0*1 

800  00 

600  00 

480  00 

1,333  33 

1.600  0<» 

533  33 

4&)  OO 

2,000  00 

900  00 

800  r»> 

€66  67 

520  00 

4S0  0*) 
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1,200  00 

800  00 

600  00 

480  00 

3,400  00 

3,400  00 

23, 300  00 

11,800  00 

6,600  00 

16,400  00 

4,400  00 
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Buffalo  office: 

Assistant  superintendents,  2  at  $1,000 |2,  000  00 

Assistant  superintendent  900  00 

Assistant  superintendent  800  00 

Clerk  666  67 

Switchboard  operator  620  00 

Division  of  juvenile  placement,  Buffalo  office: 
Assistant  supervisor 800  00 

Xiapara  Falls  office: 

Superintendent    

Assistant  superintendent   

Assistant  superintendent  or  stenographer 

Laborer 

Maintenance  and  Operation. 

Advertising    

Traveling  expenses '. . 

Kent 

Communication  

Supplies    

Equipment   

Printing   

§  2.  The  moneys  appropriated  by  this  act  shall  be  available  only  to  pay 
liabilities  incurred  within  the  period  of  eight  months  beginning  July  first, 
nineteen  hundred  and  nineteen,  and  ending  February  twenty-ninth,  nineteen 
hundred  and  twenty. 

S  3.  The  several  amounts  herein  appropriated  shall  be  deemed  to  be  only 
for  so  much  thereof  as  shall  be  sufficient  to  accomplish  in  full  the  purposes 
designated  by  the  appropriations  and  shall  be  paid  by  the  state  treasurer 
pursuant  to  the  requirements  of  the  state  finance  law. 

S  4.  The  salary  or  compensation  of  any  officer  or  employee  for  which  an 
appropriation  is  made  by  this  act  may  be  fixed  by  the  state  industrial  com- 
mission at  a  less  but  not  at  a  greater  sum  than  the  amount  herein  appro- 
priated for  the  salary  or  compensation  of  such  officer  or  employee.  The 
appropriations  made  in  this  act  for  traveling  expenses  are  for  actual  and 
necessary  expenses  only,  in  the  performance  of  official  duties,  and  to  be  paid 
upon  proper  proof  thereof,  as  required  by  section  twelve  of  the  state  finance 
law. 

S  5.  The  definitions  of  the  classifications  of  expense  by  titles  employed 
in  the  annual  appropriation  bill  for  the  year  nineteen  hundred  and  nineteen, 
as  prepared  and  published  by  the  comptroller,  shall  apply  to  this  act,  to 
define  the  purposes  for  which  moneys  appropriated  under  each  expense  title 
may  be  expended.  Such  definitions,  as  they  may  be  amended  from  time  to 
time  by  the  comptroller,  shall  govern  expenditures  from  appropriations  made 
by  this  act  and  the  audit  of  claims  and  accounts  by  the  comptroller  where 
such  classifications  are  used  under  this  act. 

§  6.  Except  as  they  may  be  reduced  by  the  state  industrial  commission, 
pursuant  to  the  foregoing  provisions  of  this  act,  any  appropriation  made  by 
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this  act  for  personal  service  of  any  officer  or  employee  shall  be  the  salary 
of  such  officer  or  employee  for  the  period  of  eight  months  begmnhig  July 
first,  nineteen  hundred  and  nineteen^  and  ending  February  tweaty^int^,  nine- 
teen bundred  and  twenty. 

§  7.  This  act  shall  take  effect  July  fir«t,  nineteen  hundred  and  nineteen. 

Approved  May  12. 

Chapter  602. 

An  Act  to  provide  increased  compensation  to  officers  and  empfoyees  of  the 
state  of  New  York  made  necessary  by  the  war,  and  making  an  a]^<qpna- 
tion  therefor,  and  to  repeal  chapter  five  hundred  and  fifty-six  of  the  laws 
el  nineteen  hundred  and  eighteen,  entitled  ''An  act  to  ^ovide  for  increased 
eompensation  to  civilian  employees  of  the  state  of  New  York  duxiiv  the 
existing  war  for  civilization,  and  making  an  appropriation  therefor." 

The  People  of  the  State  of  A'ew?  York,  repreeenied  in  Senate  and  Assembly, 
<U>  enact  as  follows: 

Section  1.  In  recognition  of  continued  increased  cost  of  living  occasioned 
by  the  war  with  the  German  empire  and  its  allies  and  subject  to  the  limita- 
tions and  exceptions  hereinafter  set  forth,  there  shall  be  paid  for  and  during 
the  fiscal  year  beginning  July  first,  nineteen  hundred  and  nineteen: 

1.  To  all  persons  employed  and  paid  by  the  state  of  New  York  and  compen- 
sated at  a  less  rate  than  fourteen  hundred  dollars  per  annum,  additional 
compensation  at  the  rate  of  ten  per  centum  per  annum,  provided  that  if  such 
extra  compensation  will  make  the  total  compensation  of  any  employee  exceed 
fifteen  hundred  dollars,  only  such  proportion  of  said  additional  compensation 
shall  be  allowed  and  paid  as  will  make  the  total  compensation  equal  fifteen 
hundred  dollars. 

2.  To  all  persons  employed  and  paid  by  the  state  of  New  York  and  compen- 
sated at  a  rate  of  fourteen  hundred  dollars  or  more,  but  not  exceeding 
twenty-five  hundred  dollars,  additional  compensation  of  one  hundred  dollars, 
provided  that  if  such  extra  compensation  will  make  the  total  compensation 
of  any  employee  exceed  twenty-five  hundred  dollars,  such  employee  shall 
receive  only  such  additional  compensation  as  will  make  the  total  compensa- 
tion equal  twenty-five  hundred  dollars. 

§  2.  The  compensation  on  which  the  rate  herein  provided  shall  be  based 
shall  be  the  compensation  paid  on  June  thirtieth,  nineteen  hundred  and  nine- 
teen, from  the  appropriations  made  by  chapter  one  hundred  and  fifty-one  of 
the  laws  of  nineteen  hundred  and  eighteen  or  any  other  appropriation  act 
then  effective  providing  money  for  the  permanent  salary  or  compensation  of 
employees  in  any  one  or  more  departments  of  the  state  government. 

§  3.  The  additional  compensation  herein  provided  for  shall  not  be  paid  to 
temporary  employees  or  to  those  whose  services  are  required  for  but  brief 
periods.  Xor  shall  it  be  paid  to  any  persons  wlio  receive  a  part  of  their 
salaries  or  w^ages  for  the  same  service  from  sources  other  than  the  state  if 
the  total  coini)cnsation  for  such  service  from  all  sources  is  more  than  the 
limitations  provided  by  this  act.  The  additional  compensation  payable  here- 
under to  a  person  receiving  a  part  of  his  compensation  from  sources  other 
than  the  state  shall  bear  the  same  ratio  to  the  additional  compensation 
allowed  under  section  one  hereof  as  does  the  regular  compensation  paid  by 
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the  state  to  the  total  regular  compenBation  from  all  aouroefl.  Regular  sea- 
sonal employees  shall  not  be  regarded  as  temporary. 

§  4.  The  additional  compensation  hereby  provided  for  shall  not  be  paid 
to  any  permanent  or  seasonal  employee  who  shall  enter  the  service  after 
the  enactment  of  this  act. 

i  5.  If  the  rate  of  compensation  -of  any  person  shall  be  increased  on  or 
after  July  first,  nineteen  hundred  and  nineteen,  either  by  increase  in  the 
salary  of  the  position  or  by  promotion  or  transfer,  out  of  any  moneys  other 
than  those  appropriated  by  this  act,  to  the  extent  of  the  additional  compen- 
sation herein  provided  for,  no  additional  compensation  shall  be  paid  to  that 
person  out  of  the  moneys  hereby  appropriated,  and  if  any  such  rate  of  com- 
pensation shall  be  so  increased  to  the  extent  of  less  than  the  additional 
compensation  herein  provided  for,  the  moneys  hereby  appropriated  shall  be 
available  only  to  pay  the  difference  between  such  increase  and  the  additional 
compensation  herein  provided  for. 

§  6.  Where  any  salary  or  compensation  is  fixed  by  statute  with  the  pro- 
vision for  periodical  increases,  the  additional  compensation  herein  provided 
for  shall  be  computed  upon  that  salary  or  compensaticm  as  fixed  from  time 
to  time  under  such  statute  without  regard  to  the  rate  of  such  salary  or 
compensation  on  June  thirtieth,  nineteen  hundred  and  nineteen.  But  if  the 
statute  so  fixing  compensations  be  amended  to  increase  the  salary  of  any 
position  beyond  that  payable  in  the  fiscal  year  ending  June  thirtieth,  nine- 
teen hundred  and  nineteen,  to  the  extent  of  the  additional  compensation 
herein  provided  for,  no  additional  compensation  shall  be  paid  hereunder.  If 
any  such  salary  shall  be  so  increased  by  less  than  the  additional  compensa- 
tion herein  provided  for,  only  such  proportion  of  such  additional  compensa- 
tion shall  be  allowed  as  will  make  the  total  compensation  equal  to  the  com- 
pensation payable  in  the  fiscal  year  ending  Jime  thirtieth,  nineteen  hundred 
and  nineteen,  phis  the  additional  compensation  herein  provided  for. 

S  7.  As  to  those  officers  and  employees  receiving  maintenance,  no  addi- 
tional compensation  shall  be  allowed  or  paid  under  this  act  to  those  receiving 
a  total  of  money  compensation  and  maintenance  equaling  or  exceeding  the 
limitations  provided  by  this  act.  If  such  total  be  less  than  such  limitation 
the  additional  compensation  to  be  allowed  and  paid  under  this  act  shall  be 
computed  on  the  salary  compensation  only  and  not  on  the  total  of  salary 
compensation  and  maintenance  or  commutation. 

I  8.  Regular  officers  and  employees  whose  compensation  is  computed  on 
the  basis  of  hour,  or  day  rates,  shall  be  entitled  to  receive  additional  com- 
pensation at  the  rate  specified  herein  when  the  fixed  rate  of  compensation 
for  the  regular  working  hours  of  a  day  is  less  than  five  dollars;  and  when 
such  additional  compensation  would  bring  the  total  to  more  than  five  dollars 
per  diem,  only  such  proportion  thereof  shall  be  allowed  as  will  bring  the 
total  up  to  five  dollars  per  diem. 

§  9.  This  act  shall  not  apply  to  any  new  position  created  on  or  after  July 
first,  nineteen  hundred  and  nineteen;  but  a  position  shall  not  be  deemed 
new  within  the  meaning  of  this  section,  if  it  supersedes  a  former  position, 
in  existence  on  June  thirtieth,  nineteen  htmdred  and  nineteen,  and  is  merely 
a  substituted  position,  of  the  same  general  character  as  the  former  position, 
under  another  name  or  description. 

f  10.  Chapter  five  hundred  and  fifty-six  of  the  laws  of  nineteen  hundred 
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and  eighteen,  entitled  "An  a<!t  to  provide  for  increased  compenaation  to 
civilian  employees  of  the  state  of  New  York  during  the  existing  war  for 
civilization,  and  making  an  appropriation  therefor/'  is  hereby  repealed. 

§11.  The  sum  of  four  hundred  and  twenty-nine  thousand  dollars  ($429,000), 
being  the  unexpended  balance  of  money  appropriated  by  chapter  five  hundred 
and  fifty-six  of  the  laws  of  nineteen  hundred  and  eighteen,  is  hereby  reappro- 
priated  and  the  additional  sum  of  two  hundred  and  seventy-five  thousand 
dollars  ($276,000)  is  her^y  appropriated  for  the  purposes  of  this  act,  pay- 
able by  the  treasurer  on  the  warrant  of  the  comptroller  in  the  manner  pro- 
vided by  law  for  the  payment  of  moneys  appropriated  for  the  compensation 
of  the  state  officers  and  employees  to  which  this  act  is  applicable. 

§  12.  This  act  shall  take  effect  July  first,  nineteen  hundred  and  nineteen. 

Approved  May  13w 

Chapter  603. 

An  Act  to  amend  chapter  five  hundred  and  fifty-six  of  the  laws  of  nfwetacn 
hundred  and  eighteen,  entitled  ^An  act  to  provide  for  increaaed  eompen- 
sation  to  civilian  employeea  of  the  state  of  New  York  during  the  exiatias 
wax  for  dvilixatioB,  and  making  an  appropriation  therefor.** 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Aaaembiy, 
do  enact  as  follows: 

Section  1.  Section  one  of  chapter  five  hundred  and  fifty-six  of  the  laws  of 
nineteen  hundred  and  eighteen,  entitled  ''An  act  to  provide  for  increased 
compensation  to  civilian  employees  of  the  state  of  New  York  during  the 
existing  war  for  civilisation,  and  making  an  appropriation  therefor,"  is 
hereby  amended  to  read  aa  follows : 

§  1.  During  the  continuance  of  the  existing  war  with  the  Qerman  empire 
and  its  allies  and  for  the  hakmee  of  the  fiseal  year  in  whkA  peace  shail  he 
declared,  there  shall  be  paid  to  all  persons  employed  by  the  state  of  New 
York  as  civilian  employees  inereaaed  compensation  at  the  rate  of  ten  per 
centum  per  annimi  to  such  employees  who  receive  salariee  or  wages  from  the 
state  of  New  York  at  a  rate  per  annum  of  less  than  one  thousand  Ayb  hundred 
dollars. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  13. 

Chapter  629. 

An  Act  to  amend  the  workmen's  compenaation  law,  in  relation  to  agieemtnti 
for  eompaniatioB,  providing  for  hearings  therson  by  the  rommiwsioii,  and 
making  appropriation  theiefor. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Asseniblyj 
do  enact  as  foUows: 

Section  1.  Section  twenty  of  chapter  eight  hundred  and  sixteen,  of  the  laws 
of  nineteen  hundred  and  thirteen,  entitled  ''An  act  in  relation  to  assuring 
compensation  for  injuries  or  death  of  certain  employees  in  the  course  of  their 
employment  and  repealing  certain  sections  of  the  labor  law  relating  thefeto, 
constituting  chapter  sixty-seven  of  the  consolidated  laws,"  as  re-enacted  by 
chapter  forty-one  of  the  laws  of  nineteen  hundred  and  fourteen  and  last 
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amended  by  chapter  seven  hundred  and  five  of  the  laws  of  nineteen  hundred 
and  seventeen,  is  hereby  amended  to  read  as  follows: 

{  20.  Determination  of  claims  for  compensation.     At  any  time  after  the 
expiration  of  the  first  fourteen  days  of  disability  on  the  part  of  an  injured 
employee,  or  at  any  time  after  his  death,  a  claim  for  compensation  may  be 
presented  to  the  [employer  and  if  rejected  or  if  within  ten  days  after  presen- 
tation, a  report  containing  an  agreement  for  compensation  be  not  made  and 
filed  with  the  commission  as  provided  by  this  section,  the  claim  may  be  pre- 
sented to  the]  employer  or  to  the  commission.     The  commission  shall  have 
full  power  and  authority  to  determine  all  questions  in  relation  to  the  pay- 
ment of  claims  presented  to  it  for  compensation  under  the  provisions  of  this 
chapter.    The  commission  shall  make  or  cause  to  be  made  such  investigation 
as  it  deems  necessary,  and  upon  application  of  either  party,  shall  order  a 
hearing,  and  within  thirty  days  after  a  claim  for  compensation  is  submitted 
under  this  section,  or  such  hearing  closed,  shall  make  or  deny  an  award, 
determining  such  claim  for  compensation,  and  file  the  same  in  the  office  of 
the  commision.    [The  commission  may  before  making  an  award,  require  the 
claimant  to  appear  before  an  arbitration  committee  appointed  by  it  and  con- 
sisting of  one  representative  of  employees,  one  representative  of  employers, 
and  either  a  member  of  the  commission  or  a  person  specially  deputized  by 
the  commission  to  act  as  chairman,  before  which  the  evidence  in  regard  to 
the  claim  shall  be  adduced  and  by  which  it  shall  be  considered  and  reported 
upon.]     Immediately  after  such  filing  the  commission  shall  send  to  the  par- 
ties a  copy  of  the  decision.    Upon  a  hearing  pursuant  to  this  section  either 
party  may  present  evidence  and  be  represented  by  counsel.    The  decision  of 
the  commission  shall  be  final  as  to  all  questions  of  fact,  and,  except  as  pro- 
vided in  section  twenty-three,  as  to  all  questions  of  law.    When  [a  claim  is 
presented  to  an  employer,  and]  the  employer  and  employee,  or  in  case  of 
death,  his  principal  dependent,  enter  into  an  agreement  for  the  payment  of 
compensation  therefor  pursuant  to  this  chapter,  a  joint  report  of  such  claim 
containing  such  agreement  shall  be  made  to  the  commission  within  ten  days 
after  the  agreement  is  made  and  upon  a  form  prepared  by  it  and  signed  by 
the  employer  and  employee,  or  in  case  of  death  his  principal  dependent. 
[The  commission  shall  examine  such  report  and  approve  the  same  when  the 
terms  are  strictly  in  accordance  with  this  chapter  and  such  approval  shall 
constitute  an  award.] 

The  commission  shall,  in  every  case  in  which  an  agreement  has  been 
entered  into  for  the  payment  of  compensation  or  death  henefitSy  notify  the 
beneficiary  or  henefioiaries  and  the  employer  and  insurance  carrier  to  be 
present  at  a  hearing  for  the  purpose  of  determining  whether  or  not  the  terms 
of  agreement  are  strictly  in  accordance  with  the  facts  and  the  provisions  of 
the  law;  and  if  they  are  found  to  be  so,  then  the  commission  shall  approve 
the  agreement  which  approval  shall  constitute  an  award.  Such  hearing  shall 
be  held  immediately  after  the  employer  or  instirance  carrier  has  notified  the 
commission  that  it  has  made  its  last  regular  payment  under  the  terms  of 
the  agreement  and  in  no  event  later  than  sixty  days  after  the  joint  report 
of  agreement  is  filed  with  the  commission.  The  employer  shall  upon  the 
making  of  its  last  regular  payment  under  the  terms  of  the  agreement  give 
notice  in  writing  to  the  commission  upon  a  form  prescribed  by  the  commission 
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which  notice  8h4M  contain  the  name  of  the  injured  employee  or  hie  principal 
dependent,  the  date  of  accident,  the  date  to  which  compenaation  hae  been  paid 
and  the  whole  amount  of  compeneation  paid.  Such  notice  may  he  gioai  for 
the  employer  by  the  insurance  carrier,  but  the  insurance  carrier  shaU  not  he 
releaaed  from  any  liability  hereunder  for  failure  of  the  employer  to  give  such 
notice.  In  case  the  employer  or  insurance  carrier  fails  so  to  notify  the  com- 
mission  of  the  cessation  of  payments  within  siseteen  days  after  the  date  to 
which  compensation  has  been  paid,  the  commission  shaU  assess  against  such 
employer  or  his  insurance  carrier  the  sum  of  one  hundred  doUars,  one-half 
of  which  shaU  be  paid  into  the  special  fund  created  under  favor  of  numbered 
paragraph  seven  of  section  fifteen  herein  and  one-half  of  which  shall  be  paid 
into  the  state  treasury  and  be  applicable  to  the  expenses  of  the  commission. 
However,  the  commission  may  make  an  award  in  the  maimer  provided  in  this 
section  in  any  case,  and  if  the  terms  of  the  award  vary  from  the  joint  report, 
the  employer  shall  comply  with  the  award.  [In  case  of  imfair  dealing  or  of 
had  faith  on  the  part  of  the  employer  under  this  section,  the  commission  may 
impose  a  penalty  of  not  more  than  ten  per  centum  of  the  award.] 

§  2.  Section  twenty-a  of  such  chapter,  as  added  by  chapter  one  hundred 
and  sixty-eight  of  the  laws  of  nineteen  hundred  and  fifteen,  is  hereby  amoided 
to  read  as  follows: 

§  20-a.  Payment  of  moneys  in  advance  of  award  by  conunission.  [Any 
employer  shall  upon  the  making  of  the  agreement  provided  for  in  section 
twenty  advance  to  any  injured  employee  or  to  the  principal  dependent  of  a 
deceased  employee,  the  payment  or  payments  provided  for  in  the  agreement, 
in  return  for  which  he  shall  receive  a  receipt  on  a  form  supplied  by  the  com- 
mission and  signed  by  the  person  receiving  the  money,  which  receipt  shall 
specifically  state  in  what  capacity  the  signer  acted  while  so  receiving  such 
money;  such  receipt  shall  be  forwarded  to  the  commission  within  forty-eight 
hours  after  date  of  its  issuance  and  the  sum  stated  on  its  face  shall  be 
returned  to  said  employer  as  provided  in  section  twenty-five,]  Any  employer 
or  his  insurance  carrier  shaU  upon  the  making  of  the  agreement  provided  in 
section  twenty  pay  to  any  injured  employee  or  to  the  principdl  dependent  of 
a  deceased  employee  the  compensation  provided  for  in  the  agreement  which 
shall  not  be  less  in  the  aggregate  than  the  amount  legally  due  at  that  time,  in 
return  for  which  he  shall  receive  a  receipt  on  a  form  prescribed  by  the  com- 
mission and  signed  by  the  person  receiving  the  money,  which  receipt  shall 
specifically  state  in  what  capacity  the  signer  acted  when  so  receiving  such 
money  and  which  receipt  shall  be  forwarded  to  the  commission  within  forty- 
eight  hours  after  the  date  of  its  issuance.  The  employer  or  his  insurance  car- 
rier shall  then  continue  to  make  payments  of  compensation  according  to  the 
terms  of  the  agreement  and  at  regular  intervals  of  not  more  than  two  weeks 
untU  the  final  po/yment  is  made  when  notice  shall  be  given  to  the  commission 
as  is  provided  in  section  twenty,  and  in  the  event  of  the  failure  to  continue 
to  make  such  payments  without  notifying  the  commision  as  aforesaid,  there 
shall  be  imposed  an  additional  penalty  equal  to  ten  per  centum  of  the  unpaid 
compensation  which  shall  accrue  to  the  benefit  of  the  injured  workman  or 
his  dependents  and  shall  be  paid  to  them.  In  the  event  that  the  wward  is 
modified  upon  the  hearing  provided  in  section  twenty,  payment  shaU  he 
adjusted  to  conform  to  the  award,  decision  or  order  made  upon  the  hearing. 
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[Prior  to  the  making  of  said  agreement  or  in  the  event  of  no  agreement,  any] 
An  employer  or  hU  inrarcmce  carrier  may  at  his  option  advance  to  any 
injured  employee  or  to  the  principal  dependent  of  a  deceased  employee  any 
sum  of  money,  in  return  for  which  he  shall  receive  a  receipt  on  a  form  sup- 
plied by  the  commission  and  signed  by  the  person  receiving  the  money, 
which  receipt  shall  specifically  state  in  what  capacity  the  signer  acted  while 
so  receiving  such  money;  such  receipt  shall  be  forwarded  to  the  commission 
within  forty-eight  hours  after  date  of  its  issuance.  Should  any  agreement 
or  award  be  made  the  sum  so  stated  on  the  face  of  the  receipt  shall  be 
credited  to  the  payment  imder  the  award  or  agreement  and  shall  be  repaid 
as  hereinbefore  provided.  Any  money  so  advanced  shall  be  at  the  employer's 
risk.  Any  employer  who  hcts  made  an  advance  payment  under  this  section 
shall  he  entitled  to  he  reimhursed  hy  his  insurance  carrier  out  of  an  unpaid 
instalment  or  instalments  of  compensation  due.  No  case  in  which  an  advance 
payment  is  made  shall  he  harred  hy  the  failure  of  the  employee  to  file  a 
claim,  and  the  commission  may  at  any  time  order  a  hearing  on  any  such 
case  in  the  same  manner  as  though  a  claim  for  compensation  had  heen  filed, 

S  3.  Section  twenty-five  of  such  chapter,  as  last  amended  by  chapter  one 
hundred  and  sixty-seven  pf  the  laws  of  nineteen  hundred  and  fifteen,  is 
hereby  amended  to  read  as  follows: 

I  25.  Compensation,  how  payable.  Compensation  under  the  provisions  of 
this  chapter  shall  be  payable  periodically  [by  the  employer,]  in  accordance 
with  the  method  of  payment  of  the  wages  of  the  employee  at  the  time  of 
his  injury  or  death,  and  shall  be  so  provided  for  in  any  award;  but  the 
commission  may  determine  that  any  payments  may  be  made  monthly  or  at 
any  other  period,  as  it  may  deem  advisable.  [The  state  fund  or  insurance 
corporation  in  which  an  employer  is  insured  shall,  within  ten  days  after 
demand  by  such  employer  and  on  the  presentation  of  evidence  of  payment  of 
compensation  in  accordance  with  this  chapter,  reimburse  the  employer  there- 
for.] //  the  employer  has  made  advance  payments  of  compensation  as  pro- 
vided elsewhere  in  this  chapter,  he  shall  he  entitled  to  he  reimhursed  out  of 
an  unpaid  instalment  or  instalments  of  compensation  due,  provided  his 
claim  for  reimhursement  is  filed  hefore  compensation  is  paid.  An  injured 
employee,  or  in  case  of  death  his  dependents  or  personal  representative,  shall 
give  receipts  for  payment  of  compensation  to  the  employer  paying  the  same 
and  such  employer  shall  forward  receipts  therefor  promptly  to  the  commis- 
sion. //  the  employer  or  his  insurance  carrier  shall  fail  to  make  payments 
of  compensation  according  to  the  terms  of  the  a/ward,  there  shall  he  imposed 
a  penalty  equal  to  twenty  per  centum  of  the  unpaid  compensation  which  shall 
accrue  to  the  henefit  of  the  injured  workman  or  his  dependents  and  shall  he 
paid  to  him  or  them.  When  the  final  payment  is  made  or  due  the  employer 
or  his  insurance  carrier  shall  within  siwteen  days  send  to  the  commission  a 
notice  on  a  form  prescrihed  hy  the  commission  that  such  final  payment  is 
due  or  has  heen  made  fulfilling  completely  the  terms  of  the  award,  which 
notice  shaU  contain  the  name  of  the  injured  employee  or  his  principal 
dependent,  the  date  of  accident,  the  date  to  which  compensation  has  heen 
paid  and  the  whole  amount  of  compensation  paid,  and  in  case  the  employer 
or  his  insurance  carrier  fail  so  to  notify  the  commission  of  the  cessation  of 
payments  within  sixteen  days  after  the  date  to  which  compensation  is  due 
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or  his  been  paid,  the  commistion  shaU  assess  against  such  employer  or  kut 
insurance  carrier  the  sum  of  one  hundred  dollars,  one-half  of  tchich  shall  bt. 
paid  into  the  special  fund  created  under  favor  of  numbered  paragraph  seven 
of  section  fifteen  herein  and  one-half  of  which  shall  be  paid  into  the  state, 
treasury  and  be  applicable  to  the  expenses  of  the  commission.  Whenever 
the  commission  may  deem  it  advisable  it  may  request  any  employer  or 
insurance  carrier  to  make  a  deposit  with  the  treasurer  of  the  commission 
to  secure  the  prompt  and  convenient  payment  of  such  compensation,  and  the 
commission  shall  have  power  to  make  payments  therefrom  upon  any  awards. 
The  conmiisslon,  whenever  it  shall  so  deem  advisable  may  commute  such 
periodical  payments  to  one  or  more  lump  sum  payments  to  the  injured 
employee,  or,  in  case  of  death,  his  dependents,  provided  the  same  shall  be  in, 
the  interests  of  justice.  Such  commutation  shall  be  made  aceording  to  the 
method  prescribed  in  section  twenty-seven  of  this  chapter, 

§  4.  There  is  hereby  appropriated  out  of  any  money  in  the  state  treasury 
not  otherwise  appropriated  the  sum  of  twdve  thousand  dollars  ($12,000), 
or  80  much  thereof  as  may  be  necessary  for  the  use  of  the  bureau  of  statis- 
tics and  information  of  such  commission  in  carrying  into  effect  the  provisions 
of  this  act. 

S  5.  There  is  hereby  appropriated  out  of  any  money  in  the  state  treasury 
not  otherwise  appropriated  the  further  siun  of  sixty  thousand  dollars 
($60,000),  or  so  much  thereof  as  may  be  necessary,  for  the  uses  and  pur- 
poses of  the  state  industrial  commission  in  carrying  into  effect  the  provisions 
of  this  act. 

§  6.  Any  position  established  or  salary  fixed  for  the  purposes  for  which 
such  sums  are  appropriated  shall  be  deemed  temporary  only  and  subject  to 
future  action  of  the  l^slature. 

§  7.  This  act  shall  taice  effect  immediately. 

Approved  May  14. 

Chapter  635. 

An  Act  making  an  appropriation  for  the  omployment  of  pfiaonen  in  the 
coutmction  of  atato  and  oosaty  Idghwayi. 

The  People  of  the  State  of  New  York,  represented  in  Senate  and  Assembly, 
do  enact  as  foUows: 

Section  1.  The  sum  of  twenty-five  thousand  dollars  ($25,000)  is  hereby 
appropriated  for  the  construction  of  state  and  county  highways  by  the 
employment  of  prisoners  confined  in  the  state  prisons,  and  for  the  purduuie 
of  implements  and  equipment,  pursuant  to  the  provisiona  of  section  one 
hundred  and  seventy-nine  of  the  prison  law.  The  prisoners  engaged  in  such 
work  shall  be  under  the  direction  of  the  superintendent  of  state  prisons 
and  such  work  shall  be  performed  upon  the  state  and  county  highways  to 
be  designated  by  the  state  commissioner  of  highways.  Of  the  money  hereby 
appropriated  not  more  than  one  thousand  dollars  shall  be  available  to  the 
state  department  of  highways  for  the  payment  of  the  salary  of  the  engineer 
in  charge  of  such  construction,  nor  more  than  five  hundred  dollars  shall  te 
available  to  the  state  department  of  highways  for  the  payment  of  the 
necessary  expenses  of  such  engineer. 

§  2.  This  act  shall  take  effect  immediately. 

Approved  May  14. 
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Chapter  638. 

An  Act  to  amend  the  inaanity  law,  in  relation  to  salaries  of  certain  officers 
and  wages  of  certain  employees  and  making  an  appropriation  therefor. 

The  People  of  the  Btate  of  yew  York,  represented  in  Senate  and  Assembly, 
do  enact  as  follows: 

Section  1.  Section  fifty  of  chapter  thirty-two  of  the  laws  of  nineteen  hun- 
dred and  nine,  entitled  ''An  act  in  relation  to  the  insane,  oonstituting 
chapter  twenty-seven  of  the  consolidated  laws,"  as  last  amended  by  chapter 
two  hundred  and  eighty-six  of  the  laws  of  nineteen  hundred  and  seventeen, 
is  hereby  amended  to  read  as  follows: 

S  50.  Salaries  of  certain  officers  and  wages  of  certain  employees  prescribed. 
The  officers  or  employees  of  the  state  hospitals  now  or  hereafter  classified  as 
occupying  offices  or  positions  specified  in  the  schedule  at  the  end  of  this 
section  shall  hereafter  receive  the  salaries  or  wages  per  month  indicated 
opposite  the  name  or  title  of  such  officer  or  position,  except  that  where  a 
minimum  and  maximmn  rate  per  month  is  prescribed,  advancement  from 
the  minimum  to  the  maximmn  rate  shall  be  in  accordance  with  the  length 
of  service,  as  prescribed  in  such  schedule.  If  a  minimiun  and  maximum'  rate 
per  month  is  not  prescribed  in  such  schedule,  the  salary  or  wages  per  month 
of  sach  officer  or  employee  shall  be  the  amount  indicated  opposite  the  name 
or  title  of  such  office  or  position.  Where  an  increase  of  salary  or  wages  is 
allowed  at  a  certain  rate  per  month  or  otherwise  for  continuous  service, 
continuous  service  performed  prior  to  the  time  this  section,  as  hereby 
amended,  takes  effect,  in  the  same  position  or  employment,  shall  be  deemed 
a  part  of  the  continuous  service  in  determining  the  salary  or  wages  to  which 
such  officer  or  employee  shall  be  ^ititled  under  this  section.  When  employees 
are  allowed  to  board  and  lodge  away  from  the  hospital  on  account  of  lack 
of  accommodations  in  the  institution  a  uniform  rate  of  not  less  than 
twenty[-four]  dollars  per  month  shall  be  allowed  in  addition  to  the  regular 
monthly  wages,  and  this  amount  shall  be  apportioned  at  the  rate  of  five 
dollars  per  month  for  each  meal  and  five  dollars  per  month  for  lodging. 
Such  employees  shall,  subject  to  the  approval  of  the  commission,  be  allowed 
the  privileges  granted  to  employees  residing  in  the  hospital.  In  all  cases 
where  a  mmimum  and  mamimum  rate  of  wage  is  soheduled  for  any  given 
position,  the  increase  from  minimum  to  maximum  will  he  made  at  the  rate 
of  two  doUars  per  month  for  each  sia  months  of  continuous  service,  and  the 
first  of  the  month  nearest  the  date  of  employment  shaU  he  the  date  from 
which  the  first  sia  months  of  service  shaU  he  reckoned.  Where  a  telegraph 
ofice  is  maintained  in  an  institution  an  emtra  compensation  of  ten  doUars 
per  month  shaU  he  allowed  to  the  person  performing  the  service  of  operator. 

When  an  employee  is  promoted  to  a  position  where  the  maaimum  wage 
of  the  position  from  wihioh  he  goes  equals  the  minimum  wage  of  the  position 
to  which  he  goes,  the  time  served  in  the  lower  position  at  the  mammum 
wage  shall  count  as  time  served  in  the  higher  position  at  the  minimum  wage, 
provided  that  if  the  minimum  wage  of  the  position  to  which  an  employee  is 
transferred  or  promoted  is  less  than  the  mamtnum  wage  of  the  position  from 
which  the  employee  is  transferred  the  employee  shall  receive  no  less  than 
the  mawimum  wage  of  the  position  from  which  the  employee  was  transferred. 
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f  3.  This  act  flhall  take  effect  July  first,  nineteen  hundred  and  nineteen. 
Approved  May  19. 

Chapter  640. 

An  Act  to  amend  the  military  law,  in  relation  to  the  compenaation  of 
employees  in  armories. 

The  People  of  the  State  of  yew  York,  represented  m  Senate  and  AstemU^, 
do  enact  as  foUotca: 

Section  1.  Section  one  hundred  and  eighty-nine  of  chapter  forty-one  of  the 
laws  of  nineteen  hundred  and  nine,  entitled  ''An  act  in  relation  to  the 
militia,  constituting  chapter  thirty-six  of  the  consolidated  laws,**  as  last 
amended  by  chapter  five  hundred  and  fifty-eight  of  the  laws  of  nineteen 
hundred  and  thirteen,  is  hereby  amended  to  read  as  follows: 

f  189.  Compensation  of  employees  in  armories.  The  persons  appointed 
under  the  provisions  of  the  two  preceding  sections  shall  receive  compensntion 
for  the  time  actually  and  necessarily  employed  in  their  dutie8[,  to  be  fixed 
by  the  officer  appointing  such  persons]  as  follows:  When  employed  in 
armories  or  arsenals  housing  or  quartering  brigade  headquarters,  regimentSy 
battalions,  squadrons,  batteries,  naval  battalions,  field  hospitals,  or  signal 
corps,  armorers,  janitors,  electricians  and  engineers  [not  to  exceed  fear]  six 
dollars  per  day;  when  employed  in  armories  housing  or  quartering  battalions, 
separate  companies  or  separate  troops,  armorers,  janitors,  eleetricianM  and 
engineers,  five  dollars  per  day,  other  permanent  employees,  four  dollars  per 
day.  An  armorer,  janitor,  electrician,  engineer  or  [laborer]  other  perfnaneni 
employee  appointed  by  the  commanding  officer  of  an  organization  located  in 
a  city  who  under  orders  duly  issued  by  such  officer  performs  the  whole  or 
any  part  of  his  duties  outside  of  the  limits  of  such  city  shall  receive  the 
compensation  provided  for  an  armorer,  janitor,  electrician,  engineer  or 
[laborer]  other  permanent  employee  employed  in  an  armory,  located  in  audi 
city.[;  laborers  not  .to  exceed  three  dollars  per  day.  An  armorer  employed  in 
an  arsenal  or  armory  having  two  hundred  thousand  or  more  square  feet 
of  floor  surface  and  occupied  by  a  regiment  may  in  the  discretion  of  the 
officer  appointing,  receive  compensation  not  to  exceed  five  dollars  per  day. 
The  chief  engineer  in  an  armory  having  over  two  himdred  thousand  square 
feet  of  floor  surface  occupied  by  a  regiment  and  lighted  by  electricity  pro- 
duced by  machinery  operated  within  such  armory,  may  receive  not  to  escceed 
five  dollars  per  day].  The  compensation,  as  certified  to  by  the  officer  appoint- 
ing  such  persons,  under  the  provisions  of  the  two  preceding  sections,  ahall 
be  paid  semi-monthly  upon  the  certificate  of  such  officer,  and  shall  in 
counties  outside  the  city  of  New  'York  be  a  charge  upon  the  counties  con- 
stituting the  brigade  district  and  within  the  city  of  New  Yoric  upon  the 
county  in  which  such  armory  or  arsenal  is  situated;  and  shall  be  leivied, 
collected  and  paid  in  the  same  manner  as  other  brigade  district  or  ootmty 
charges  are  levied,  collected  and  paid.  A  commissioned  officer  in  active 
service  shall  not  be  eligible  for  appointment  to  and  shall  not  hold  the  position 
of  armorer,  janitor,  electrician,  engineer  or  laborer  in  any  armory  or  arsenal. 
The  appointing  officer  shall  grant  to  each  employee  a  vacation  of  fourteen 
days  per  year  with  pay. 

§  2.  This  act  shall  talce  effect  July  f.rst,  nineteen  hundred  and  nineteen. 

Approved  May  19. 
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INTRODUCTION 


This  special  Bulletin  is  in  sequence  to  Special  Bulletin  Number 
Eighty-one  issued  in  March,  1917,  and  constitutes  Part  II  of 
Special  Bulletin  Number  Eighty-seven  of  which  Part  I  was  issued 
in  June,  1918.  Part  I  of  Bulletin  No.  87  related  to  "  Constitu- 
tionality "  and  "  Coverage  '*  and  presented  decisions  upon  those 
two  subjects  in  the  period  from  August,  1916,  to  May,  1918,  inclu- 
sive. The  time  required  for  preparation  of  Part  II,  originally 
planned  to  cover  subjects  other  than  constitutionality  and  cover- 
age in  the  same  period,  has  been  such  as  to  make  it  desirable  to 
extend  the  period  covered  in  Part  II  to  July,  1919.  With  this 
change  in  scope  it  seems  desirable  to  give  this  Bulletin  a  separate 
number  (No.  95)  in  the  regular  series. 

In  addition  to  the  re-enacting  act  and  the  eleven  amendatory 
acts  listed  in  the  Introduction  to  Part  I,  the  L^slature  has 
amended  the  Workmen's  Compensation  Law  by  three  acts  of  1919 ; 
namely,  L.  1919,  ch.  458,  effective  May  5,  1919,  ch.  498,  effective 
May  9, 1919,  and  ch.  629,  effective  May  14, 1919.  These  changes 
in  the  law  are  taken  note  of  in  their  appropriate  connections  in 
this  Bulletin.  It  is  well  to  repeat  that  the  first  precaution  in 
studying  any  particular  decision  should  be  inquiry  as  to  its 
status  under  amendments  to  the  Compensation  Law  subsequent 
to  its  rendition.  The  Introductions  to  Bulletin  No.  81  and  Bulle- 
tin No.  87  present  other  suggestions  and  explanations  applicable 
to  this  bulletin. 
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TBEATMENT  AST)  CAKE  OP  INJTJBED  EMPLOYEES 

(Workmen's  Compensation  Law,  §§  13,  d4,  26,  33.) 

Amendments  of  Workmen's  Compensation  Law,  §  13,  by  L. 
1918,  Chapter  634,  give  the  Commission  discretionary  power  to 
require  of  the  employer  a  period  of  treatment  and  care  for  his 
injured  employee  longer  than  the  first  sixty  days  and  condition  the 
furnishing  of  such  treatment  or  care  upon  mere  knowledge  of  the 
employer  or  his  superintendent  or  foreman  of  an  injury  requiring 
it.  Prior  to  this  legislation,  section  thirteen,  unlike  other  im- 
portant sections,  had  not  been  changed  since  its  original  enactment. 
The  subject  has  three  aspects,  the  furnishing  of  the  treatment, 
the  character  of  the  treatment  and  the  collection  of  the  fees.  The 
texts  of  two  important  supreme  court  opinions  relative  to  treat- 
ment and  care  have  been  presented  in  Bulletin  81,  pages  267-272. 
Supreme  court  opinions  and  Commission  rulings  of  later  date  are 
presented  here, 

A.  Request  by  employee. — The  amendment  of  1918  establishes 
as  law  the  ruling  of  the  Commission  in  Morey  v.  Worden  and  other 
instances  to  effect  that  the  employer  is  obligated  to  pay  bills  for 
medical  services  and  treatment  if  he  has  had  notice  that  they  are 
required,  even  though  the  injured  employee  has  not  requested  him 
to  provide  them.  The  Appellate  Division,  in  Ooldflam  v.  Kazemier 
<&  Uhl,  had  overruled  such  interpretation  and  reversed  the  award, 
saying: 

But  the  award  in  this  instance  has  been  improperly  made  because  the 
claimant  did  not  request  the  employer  to  furnish  medical  services.  Section 
13  expressly  makes  such  request  a  prerequisite  to  the  validity  of  a  claim  by 
the  employee  against  his  employer.  It  is  not  contended  that  the  circumstances 
were  such  that  the  employee  could  not  make  the  request  and  the  plain  pro- 
vision of  the  statute  stands,  therefore,  as  a  bar  to  the  claim.  It  is  only  where 
the  employer  fails  to  provide  a  physician  after  a  request  by  the  employee  that 
the  latter  may  employ  a  physician  at  the  expense  of  his  employer. 

For  the  full  texts  in  the  Morey  and  Goldflam  cases,  sec  Bulletin 
81,  pages  328,  and  below,  page  27.  Upon  authority  of  the  Gold- 
flam  opinion,  the  Commission  refused  to  award  the  doctor's  bill  in 
Pech  v.  AUlson,  S.D.R.,  vol.  15,  p.  621,  BuL,  vol.  3,  p.  147,  Fob. 
27,  1918,  declaring  that  it  was  not  sufficient  "  that  the  employer 
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14     Court  Decisions  on  Workmen's  Compensation  Law 

the  employee's  compensation  for  their  services,  the  employee 
brought  suit  against  the  employer  in  the  Municipal  Court  of  the 
City  of  New  York,  and  recovered  an  amount  equal  to  their  bills. 
Upon  appeal  the  Appellate  Term  of  the  Supreme  Court  in  the 
First  Department  affirmed  the  judgment  but  the  Appellate  Divi- 
sion reversed  it.  The  opinion  of  the  Appellate  Division  is  as 
follows : 

JuwK  V.  Tbbet  &  Tench  Co.,  176  App.  Div.  856,  March  9,  1917. 

Shisabn,  J.:  Plaintiff,  a  laborer  employed  by  defendant,  was  injured  in 
his  employment  about  four-thirty  P.  m.  on  Felbruary  15,  1915.  His  injuries 
necessitated  his  removal  in  an  ambulance  to  the  Harlem  Hospital,  and  dis- 
abled him  so  that  under  the  provisions  of  the  Workmen's  Compensation  Xaw 
(Consol.  Laws,  chap.  67  [Laws  of  1914,  chap  41],  as  amd.)  he  drew  compen- 
sation at  the  rate  of  nine  dollars  and  sixty-one  cents  per  week  up  to  the 
date  of  the  trial.  He  was  entitled  to  medical,  surgical  and  other  necessary 
treatment  for  sixty  days  after  his  accident  at  the  expense  of  his  employer 
(Workmen's  Compensation  Law,  §  13),  but  it  is  conceded  that  the  employer 
had  the  right  to  select  the  attending  physician  and  the  hospital.  Plaintiff, 
in  this  case,  selected  his  own  physician  and  his  own  hospital,  their  bills  for 
services  being  respectively  one  hundred  and  ninety  dollars  and  eighty-one 
dollars,  to  recover  which  amount  this  action  is  brought.  Plaintiff'  claims 
to  have  been  justified  in  selecting  his  own  physician  because  of  lack  of 
proper  treatment  provided  in  the  Harlem  Hospital,  notice  to  defendant  of 
such  ill-treatment  and  failure  on  the  part  of  the  defendant  to  provide  adequate 
treatment. 

Plaintiff  was  put  in  the  general  ward  of  the  hospital.  There  was  conflicting 
testimony  as  to  the  way  he  was  treated  there  and  while  the  evidence  is  not 
very  convincing,  the  jury  was  warranted  in  finding  that  he  was  not  properly 
treated  there.  On  the  fourth  day,  that  is,  on  February  nineteenth,  he  insisted 
on  leaving  the  hospital  and  going  home.  Although  the  hospital  authoritifta 
considered  it  dangerous  for  him  to  do  so,  he  went  to  his  home,  and  on  the 
next  day  a  Dr.  Hoy  called  to  see  him  and  had  him  taken  away  in  an 
ambulance  to  the  Misericordia  Hospital,  where  he  remained  eight  weeks  under 
treatment  of  Dr.  Hoy.  The  Misericordia  Hospital  and  Dr.  Hoy  impressed 
liens  on  his  award  for  the  respective  amounts  of  their  bills. 

Plaintiff's  wife  testified  that  on  February  seventeenth,  after  having  visited 
her  husband  in  the  Hospital  on  the  two  preceding  days,  she  went  to  One 
Hundred  and  Fifty-flfth  street  to  get  his  pay  and  there  saw  a  Mr.  Wheeler, 
who  was  employed  by  defendant  in  some  kind  of  office  work;  that  Wheeler 
asked  her  how  her  husband  was  getting  along  and  she  told  him  that  he  was 
not  satisfied  with  the  Harlem  Hbspital,  and  that  Wheeler  said  that  he  would 
report  it  and  see  that  he  got  better  care.  She  also  testified  that  while  her 
husband  was  in  the  Harlem  Hospital  she  had  a  conversation  with  some  one 
with  regard  to  having  him  removed  from  the  Harlem  Hospital  to  the  Post 
Graduate  Hospital  and  that  she  was  informed  that  defendant  would  take 
care  of  him  in  the  Post  Graduate  Hospital,  but  that  she  never  gaye  her  con- 
sent to  the  transfer.  Afterwards  she  testified  that  this  conversation  was  on 
Mnrch  twenty-fourth  while  her  husband  was  in  the  Misericordia  HospitaL 
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It  appears  that  the  defendant  has  a  department  to  handle  accident  cases 
involving  compensation;  that  Dr.  Moorhead  is  the  head  of  the  department  and 
that  it  retains  forty-three  physicians  and  surgeons  in  different  sections  of 
the  city;  that  in  hospitals  of  a  private  nature  they  pay  fifteen  dollars  a  week 
in  the  ward  and  pay  the  doctor  who  treats  the  employee,  and  in  public 
hospitals  they  pay  for  ward  treatment  and  remove  the  patient  to  the  Post 
Graduate  Hospital  as  soon  as  his  condition  warrants;  that  at  the  Post 
Oraduate  Hospital  they  maintain  a  ward  of  eight  beds  which  is  paid  for 
whether  filled  or  empty.  It  also  appears  that  defendant  heard  of  the  acci- 
dent on  the  day  of  its  occurrence  and  that  thereupon  the  chief  clerk  of  the 
medical  department  telephoned  to  the  Harlem  Hospital,  having  been  apprised 
that  plaintiff  had  been  removed  there  in  an  ambulance,  inquired  as  to  his 
condition  and  suggested  his  removal  to  the  Post  Graduate  Hospital,  but  was 
informed  that  his  condition  was  such  that  it  would  be  impossible  to  remove 
him  without  danger;  that  he  called  up  the  hospital  on  each  day  that  plaintiff 
was  there  and  received  the  same  information;  that  on  the  day  following  his 
removal  he  called  up  and  was  informed  that  he  had  been  transferred  to  his 
home  on  release;  that  is,  he  had  signed  a  release  and  left  the  hospital.  A 
day  or  two  after  this  he  had  a  telephone  conversation  with  Dr.  Hoy,  who 
told  him  that  plaintiff  was  in  his  care,  and  he  told  Dr.  Hoy  that  the  company 
was  not  responsihle  for  his  bill;  that  the  company  wanted  to  take  care  of  him 
in  the  Post  Graduate  Hospital,  and  he  offered  to  take  plaintiff  to  the  Poet 
Graduate  Hospital,  but  "  Doctor  Hoy  said  there  was  nothing  doing;  that  he 
had  the  case."  Defendant  paid  the  Harlem  Hospital  seven  dollars  and  fifty 
cents  for  the  time  plaintiff  was  there. 

Assuming  that  the  plaintiff  was  not  properly  cared  for  in  the  Harlem  Hospi- 
tal, did  the  plaintiff  make  any  demand  upon  the  defendant  for  medical 
assistance  as  required  by  section  13  of  the  Workmen's  Compensation  Law? 
The  wife's  conversation  with  Wheeler  was  not  such  a  demand,  for  there  is 
nothing  to  show  who  Wheeler  was  or  what  his  relations  to  the  defendant  were. 
But  in  such  a  case  the  court  should  not  be  astute  to  find  that  there  was  no 
demand,  and  here  the  company  is  not  in  a  position  to  daim  that  there  was 
no  demand  for  medical  assistance,  because  it  knew  that  he  was  in  the  Harlem 
Hospital  and  paid  the  bill  there,  and  thus  showed  that  it  understood  that  it 
was  expected  to  render  medical  assistance. 

The  only  question  is,  therefore,  whether  under  all  the  circumstances 
defendant  neglected  to  furnish  proper  medical  care.  If  the  defendant  had 
originally  selected  the  Harlem  Hospital  the  case  would,  of  course,  be  totally 
different.  The  exigencies  of  the  case  required  plaintiff  to  go  to  the  Harlem 
Hospital  and  defendant  was  informed  that  it  was  dangerous  to  remove  the 
plaintiff  therefrom.  Even  assuming,  which  is  not  the  case,  that  defendant 
had  notice  of  his  complaint  of  the  treatment  at  the  Harlem  Hospital,  plaintiff 
left  of  his  own  accord  and  did  not  comply  with  the  reasonable  request  of  the 
defendant  that  he  be  transferred  to  the  Post  Graduate  Hospital,  where  he 
would  have  been  well  taken  care  of  without  any  expense  to  himself  whatever. 
That  he  was  able  to  be  transferred  to  the  Post  Graduate  Hospital  is  evident 
iram  the  fact  that  he  was  transferred  from  the  Harlem  Hospital  to  his  home 
and  from  his  home  to  the  Misericordia  Hospital  without  any  serious  conse- 
quences. Under  these  circumstances  it  cannot  be  fairly  held  that  the 
defendant  neglected  to  furnish  proper  medical  care  on  demand.    Of  course 
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the  plaintiff  would  not  have  to  wait  day  after  day  before  proper  attention 
was  provided  for  him,  but  he  was  in  the  hospital  where  defendant  had  a  right 
to  assume  that  he  would  receive  proper  attention,  and,  if  he  did  not,  then  it 
was  his  duty  to  bring  knowledge  of  the  fact  clearly  home  to  the  defendant 
and  also  his  duty  under  the  circumstances  disclosed  to  comply  with  the 
reasonable  request  of  the  defendant  to  be  transferred  to  the  Post  Graduate 
Hospital. 

The  judgment  should  be  reversed,  with  costs,  and  the  complaint  dismissed, 
with  costs.  Clarke,  P.  J.,  Laughlin,  Dowijno,  and  Smith,  JJ.,  concurred. 
Judgment  reversed,  with  costs,  and  complaint  dismissed,  with  costs. 

These  claims  for  physician  and  hospital  services  in  the  Junk 
case,  having  failed  as  above  in  a  court  action,  later  came  before 
the  Commission,  under  authority  of  Ooldfiam  v.  Kaaemier  <&  Uhl, 
and  were  dismissed  by  it  upon  their  merits  and  upon  grounds  sim- 
ilar to  those  that  the  court  had  given:  S.D.R.,  vol.  16,  p.  495,  Bui., 
vol.  3,  pp.  201,  227,  230,  May  10,  1918. 

The  injured  employee's  prospect  of  having  to  pay  the  expenses 
of  the  first  sixty  days  in  case  he  declines  the  physician  or  hospital 
proffered  by  the  employer  appears  to  bo  about  the  only  effective 
means  whereby  the  employer  can  control  and  direct  the  medical 
care  and  treatment.  lie  can  ask  the  .Conmiission  to  order  the  em- 
ployee to  submit  to  an  operation  or  other  treatment  under  its 
threat  of  stopping  compensation  payments,  which  ho  sometimes 
does;  or  he  can  plead  inadequate  treatment  or  recalcitrance  of  tlie 
employee  upon  appeal  from  the  Commission's  awards;  but  these 
have  not  availed  him  much.  The  Commission  has  held  that  an 
employee  who  did  not  fully  accept  the  treatment  offered  by  his 
employer  had  the  right  to  exercise  his  own  judgment :  O'Esau  v. 
Bliss  Co.,  S.  D.  R.,  vol.  14,  p.  096,  Bul„  vol.  3,  p.  79,  Nov.  15, 
1917;  and  has  declined  to  order  an  employee  to  submit  to  an 
operation  asked  for  l)y  the  insurance  carrier  on  the  ground  that 
his  chances  of  surviving  the  operation  were  as  one  to  fifteen: 
Fawcett  v.  La{feiil)a-cl'er  Bros,,  Claim  No.  40370,  June  25,  1917 ; 
181  App.  Div.  911,  Nov.  14,  1917;  223  N.  Y.  162,  May  14, 1918. 

The  first  of  these  two  cases  is  still  pending  in  the  courts  upon 
other  points,  June,  1919;  the  second  has  been  affirmed  by  the 
Appellate  Division  and  the  Court  of  Appeals  unanimously  and 
without  opinion.  The  insurance  carriers  pled  recalcitrance  of  the 
injured  employees  relative  to  care  and  treatment  in  BecJcwith  v. 
Bastian  Bros/Co.,  S.  D.  R,  vol.  13,  p.  538,  Mar.  14,  1917;  181 
App.  Div.  909,  Nov.  14,  1917;  Mack  v.  N.  Y.  Dock  Co.,  Death 
Case,  No.  24142,  July  16,  1917;  181  App.  Div.  963,  Dec  28, 
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1917 ;  223  K  Y.  683,  May  14, 1918 ;  and  Miller  v.  U.  8.  Radiator 
Corp.,  File  No.  12862,  June  12,  1917;  183  App.  Div.  914,  Mar. 
16,  1918,  but  the  Appellate  Division,  unanimously  and  without 
opinion,  affirmed  the  awards  in  all  of  these  eases  and  the  Court  of 
Appeals  affirmed  the  Mack  case  without  dissent  and  without 
opinion. 

D.  Proper  care  and  treatment. — Workmen's  Compensation 
Law,  §  13,  says  nothing  about  character  or  standard  of  care  and 
treatment  to  be  provided  by  the  employer.  The  opinion  in  Junk 
V.  Terry  &  Tench  Co.,  immediately  above,  implies  that  the  treat- 
ment must  be  proper.  The  opinions  in  Keigher  v.  Oenerat  Elec- 
tric Co.,  Bulletin  81,  pages  267-271,  suggest  limitations  upon  the 
employer's  discretion.  "  The  employer  of  course  cannot  make 
an  unreasonable  selection-  There  may  be  instances  where  the 
employee  would  have  a  right  to  be  consulted  and  a  reasonable  and 
proper  deference  paid  to  his  wishes,"  says  Justice  Cochrane  in 
the  ruling  opinion.  "  The  employer  must  furnish  a  doctor  such 
as  the  circumstances  reasonably  require  and  as  the  injured  em- 
ployee may  reasonably  request.  A  sick  man  must  select  his  own 
doctor,  nurse  or  hospital;  otherwise  the  benefits  intended  will 
not  be  realized.  There  is  no  reason  why  the  company  should 
dictate  as  to  the  personnel  of  the  doctor,  the  nurse  or  of  a  hos- 
pital for  the  first  sixty  days  and  have  no  voice  in  those  matters 
after  that  time.  It  may  cost  the  company  less  to  select  its  own 
doctor,  but  the  interest  of  the  patient  and  not  the  economy  of  the 
employer  was  in  the  mind  of  the  Legislature.  I  think,  there- 
fore, that  if  the  injured  employee  makes  a  reasonable  and  timely 
request  for  the  employment  of  a  particular  doctor,  reasonably 
available,  the  request  should  be  observed,"  says  Justice  Kellogg, 
concurring  in  the  result. 

In  McNeil  v.  N.  Y.  Central  R.  R.  Co.,  Death  Claim,  No.  14239, 
July  11,  1916;  181  App.  Div.  912,  Nov.  14,  1917,  the  employee's 
head  was  crushed  between  heavy  iron  pipes  that  he  was  helping 
to  move.  The  Commission  found  that  the  employer  provided  a 
physician  inunediately  after  the  accident  and  that  the  physician 
refused  requests  of  the  employee  within  sixty  days  of  the  accident 
to  be  sent  to  a  hospital.  In  view  of  this  and  other  conduct  of  the 
employer's  physician,  the  Commission  held  that  the  employer 
could  not  consistently  claim  to  have  been  prejudiced  by  the  em- 
ployee's failure  to  give  notice  of  the  accident  within  thii-ty  days. 

Digitized  by  VjOOQ IC 


18     Court  Decisions  on  Workmen's  Compensation  Law 

The  Appellate  Division  unanimously  affirmed  awards  to  McNeil's 
wife  and  eight  children. 

Findings  of  improper  medical  attention  furnished  by  the  em- 
ployer's business  manager  for  an  employee's  injured  eye,  with  no 
notice  to  the  insurance  carrier,  figure  in  Boice  v.  Patent  Specially 
Supply  Co.,  S.  D.  R,  vol.  17,  p.  614,  BuL,  vol.  3,  p.  265,  July 
24,  1918. 

Inadequate  or  improper  medical  treatment  on  the  part  of  an 
employer's  physician  justifies  an  employee  in  procuring  the  ser- 
vices of  a  physician  of  his  own  selection  without  making  further 
request  of  his  employer.  The  Commission  has  awarded  the  amount 
of  the  employee's  physician's  bill  in  such  a  case  and  the  award  has 
been  affirmed  by  the  Appellate  Division  unanimously  and  with- 
out opinion,  Mar.  5,  1919.  The  Commission's  decision  is  based 
upon  the  following  opinion  of  Commissioner  Lyon: 

Bbastowicz  v.  Doeiilbb  Die  Casting  Co.,  S.  D.  R.,  vol.  17,  p.  650,  Bui., 
vol.  4,  p.  24,  Oct  16,  1918. 

Lyon,  Commissioner :  Claimant  states  that  at  least  twenty-four  hours,  and 
perhaps  thirty-six  hours,  elapsed  after  his  first  treatment,  before  the  physician 
furnished  by  the  employer  visited  him,  although  claimant  was  suffering  great 
pain.  The  doctor  denies  this,  but  admits  that  the  time  between  visits  was  very 
considerable. 

I  think  in  the  case  of  a  man  injured  as  badly  and  suffering  as  much  as 
the  claimant  was  in  this  case,  a  careful  physician  should  consider  the 
psycliology  of  the  case  as  well  as  its  purely  medical  or  surgical  aspect.  It 
would  seem  that  the  claimant,  under  the  circumstances,  had  the  right  at 
first,  at  least,  to  have  had  frequent  visit  a  from  the  doctor,  even  though  from  a 
medical  standpoint  they  were  not  necessary.  The  recovery  of  a  badly  injured 
man  might  be  seriously  impeded  by  his  belief  while  in  pain  that  he  was  being 
neglected.  Under  the  circumstances  I  think  he  was  justified  in  calling  in 
his  own  physician.  I  have  not  overlooked  the  testimony  of  the  second  doctor 
that  in  his  opinion  the  claimant  had  been  neglected,  and,  in  fact,  brutaUy 
treated  by  the  first  physician.  I  take  this  testimony  with  a  grain  of  salt, 
because  the  witness  is  greatly  interested  in  having  the  award  made.  I  prefer 
to  base  my  opinion  on  the  proposition  that,  though  from  a  purely  medical 
standpoint,  the  treatment  may  have  been  proper,  still  it  was  not  adequate 
because  the  doctor's  visits  were  not  frequent  enough.  The  case  called  for  the 
stimulus    to  the  patient's  mind  which  frequent  visits  would  supply. 

But  it  is  said  that  he  cannot  cast  the  payment  of  the  bill  upon  the  employer, 
because  he  did  not  request  treatment  before  his  own  doctor  was  caUed  in,  and 
reference  is.  made  to  the  case  of  Goldflam  vs  Kazamier  &  Uhl.  It  is  true 
that  the  court  in  that  case  said,  "  It  is  only  where  the  employer  fails  to 
provide  a  physician  after  request  by  the  employee  that  the  latter  may  employ 
a  physician  at  the  expense  of  the  employer.'* 
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From  the  fact  that  the  employer  sent  a  physician  to  claimant  in  the  first 
instance^  we  may  assume  that  claimant  in  the  first  instance  requested  medical 
treatment,  and  he  did  not  get  adequate  treatment.  Is  not  inadequate  treat- 
ment or  insufficient  treatment  supplied  by  an  employer  tantamount  to  a 
refusal  of  treatment?  Surely  an  employee  need  not  request  treatment  which 
has  already  been  shown  to  be  inadequate.  The  employer,  by  offering  inade- 
quate treatment,  I  think,  waived  a  further  request  from  the  employer  for 
medical  treatment.  What  use  would  a  request  for  medical  treatment  be? 
The  obvious  answer  of  the  employer  would  be,  Wliy,  I  have  supplied  medical 
treatment.  When,  in  fact,  not  being  adequate  treatment,  it  was,  in  the  eyes 
of  the  law,  no  treatment  at  all.  Must  a  badly  injured  employee  stop  to 
argue  the  question  out  with  his  employer  while  ho  is  suffering  under  either 
no  treatment  or  inadequate  treatment?  I  think  not.  Supplying  improper 
treatment  is  of  itself  a  refusal  of  treatment  witliin  the  meaning  of  the  law. 
The  award  to  cover  the  doctor's  bill  should  be  confirmed. 

On  the  IGth  day  of  October,  1D18,  the  Commission  acted  on  the  foregoing 
matter  in  accordance  with  the  foregoing  opinion. 

On  the  other  hand  charges  of  neglect  or  bad  management  by 
physicians  or  others  have  not  availed  the  employer  upon  appeal 
in  Beckwith  v.  Bdstian  Bros.  Co.,  S.  D.  R.,  vol.  13,  p.  638,  Mar. 
14,  1917;  181  App  Div.  909,  Nov  14,  1917;  and  Stolte  v.  N.  Y. 
State  Sewer  Pipe  Co.,  Death  File,  No.  18389,  Dec.  18,  1916;  179 
App.  Div.  949,  July  3,  1917. 

E.  Operation  against  advice  of  employer's  physiciwn. — ^Where 
an  insurance  carrier's  physician  advised  against  an  operation  and 
an  unsuccessful  operation  resulted  in  amputation,  the  employee 
did  not  forfeit  compensation:  Beatty  v.  McAllister  Dry  Dock  Co., 
N.  Y.  State  Depts.,  Weekly  Reports,  Apr.  14,  1917,  p.  819. 

F.  Employee  aggravates  injury. — By  heavy  drinking  after  the 
accident  or  by  other  conduct,  the  employee  may  prolong  the  period 
of  disability  or  may  transform  what  should  have  been  easily  cured 
injuries  into  serious  or  fatal  ones.  Thus,  in  the  fatal  case  of 
Beckwith  v.  Bastian  Bros.  Co.,  S.  D.  R.,  vol.  13,  p.  538,  Mar.  14, 
1917;  181  App.  Div.  909,  Nov.  14,  1917,  counsel  for  the  em- 
ployer alleged  that  the  employee's  attack  of  delirium  tremens  was 
due  to  the  fact  that  he  had  not  given  the  hospital  timely  infor- 
mation that  he  was  a  whiskey  instead  of  a  beer  drinker;  and  in 
Lindsay  v.  Gallagher,  S.  D.  R.,  vol.  9,  p.  275,  May  18,  1916,  Bui. 
vol.  2,  p.  50,  Nov.,  1916; — App.  Div. — ,  May,  1917,  the  injured 
employee  drank  whiskey  to  intoxication  every  day  after  the  acci- 
dent and,  by  falling  while  in  such  state  and  reopening  his  wound, 
permanently  lost  the  use  of  his  hand.  In  the  earlier  case  of 
Crotty  V.  Pennsylvania  R.  R.  Co.,  S.  D.  R.,  vol.  9,  p.  364,  July 
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19,  1916,  the  injured  employee  had  almost  recovered  from  a 
broken  leg  and  was  walking  about  the  hospital  on  crutches ;  while 
poking  a  fellow  patient  with  one  of  the  crutches,  the  other 
slipped  and  threw  him  to  the  floor;  the  fall  caused  a  green  stick 
fracture;  he  contracted  pleurisy  and  pneumonia  by  reason  of  his 
weakened  condition  and  died  as  a  result. 

A  second  accident  may  occur  without  fault  of  the  injured  em- 
ployee and  may  even  be  duo  to  carrying  out  the  doctor's  orders. 
In  HoiLse  v.  Robinson  <&  Carpenter,  File  No.  7796,  July  2,  1917; 
181  App.  EHv.  911,  Nov.  14,  1917,  an  employee  recovering  from 
a  broken  knee-cap  slipped  on  a  snow-covered  walk  while  going  home 
from  the  doctor's  office  and  broke  the  knee-cap  over  again.  The 
attorney  for  the  insurance  carrier  made  the  point  that  slipping  on 
the  street  might  have  injured  the  strongest  of  patellas.  The  Attor- 
ney General  replied  that  the  knee  was  weak  from  the  first  fracture, 
that  the  doctor  had  advised  its  exercise  and  that  the  risk  was 
necessary  in  order  to  regain  use  and  motion. 

The  Commission  granted  death  benefits  to  Crotty's  wife  and 
six  children  and  made  awards  in  the  other  three  cases.  The 
Appellate  Division  affirmed  the  awards  to  House  and  to  Beek- 
with's  widow,  unanimously  and  without  opinion,  but  reversed  the 
order  relative  to  Lindsay  and  remitted  his  case  to  the  Commission 
for  further  consideration  as  to  the  extent  of  his  injuries. 

G.  Demand  for  an  artificial  linib. — ^An  artificial  arm  is  not  an 
"apparatus"  under  the  provisions  of  §  13.  The  employer  need 
not  supply  it,  though  the  employee  demand  it  within  sixty  days 
after  the  accident.  An  opinion  of  the  Appellate  Division  to  this 
effect  is  as  follows: 
KuNASEK  V.  N.  Y.  CoNsouDATED  Card  Co.,  176  App.  Div.  135,  Dec  28,  1916. 

Woodward,  J.:  The  petitioner  in  the  present  prooeeding  before  the  State 
Industrial  CommisBion  lost  his  right  arm  in  an  accident  on  the  4th  day  of 
June,  1015.  The  Commission  awarded  him  the  full  statutory  allowance  of 
312  weeks'  compensation,  and  the  question  presented  upon  this  appeal  is 
whether  the  claimant  is  entitled,  in  addition  thereto,  to  an  artificial  arm, 
which  he  demanded  during  the  first  sixty  days  after  his  injury.  The  State 
Industrial  Commission  asks  the  question,  "  Is  the  employer,  the  New  York 
Consolidated  Card  Co.,  or  the  insurance  carrier,  the  Employers'  Liability 
Assurance  Corporation,  Limited,  or  either  of  them,  required  imder  the  pro- 
visions of  section  13  of  the  Workmen's  Compensation  Law,  to  furnish  the 
said  William  Kunasek,  Jr.,  with  an  artificial  limb?" 

The  Commission  certify  that  the  claimant  could  not  have  made  use  of  the 
artificial  arm  at  any  time  within  the  period  of  sixty  days  from  the  time  of  the 
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accident,  and  the  question,  so  far  aa  tiiis  case  is  concerned,  merely  requires  the 
determination  of  whether  the  mere  demand  of  the  employee  for  an  artificial 
arm  within  a  period  of  sixty  days  entitled  him  to  have  such  artificial  arm, 
although  he  could  make  no  use  of  it  within  the  time  limited  by  the  statute. 

This  brings  us  to  the  question  whether  an  artificial  arm  is  an  "  apparatus  " 
within  the  meaning  of  the  provisions  of  section  13  of  the  Workmen's  Com- 
pensation Law  (ConsoL  Laws,  chap.  67;  Laws  of  1914,  chap.  41).  Hiat  a 
natural  arm  is  not  to  be  considered  as  an  "  apparatus  "  must  be  clear  to  any 
one  who  stops  to  consider  the  matter  for  a  moment.  It  was  held  in  the  early 
Massachusetts  case  of  CooUdge  v.  Choate  (11  Mete.  79)  that  a  liring  bird  or 
animal,  as  a  game  cock,  could  not  be  an  implement  or  apparatus  of  gaming; 
that  the  words  "  implement "  and  "  apparatus  **  were  synonymous  ( Common^ 
iDealth  Y.  Adams f  160  Mass.  310),  and  that  neither  of  these  covered  a  living 
animal,  even  though  the  particular  game  could  not  be  carried  on  without  them. 
It  seems  clear  that  the  statute  in  this  case  does  not  contemplate  anything 
more  than  the  apparatus  necessary  or  proper  for  the  first  sixty  days  of 
intelligent  and  practical  treatment  of  the  injured  employee,  and  that  there 
can  be  no  justification  for  holding  that  an  artificial  arm  is  an  apparatus  any 
more  than  the  natural  arm  would  be  an  apparatus.  An  implement  would 
certainly  not  be  defined  so  as  to  include  an  artificial  arm,  and  there  is  no 
occasion  for  construing  apparatus  in  a  broader  scope,  the  two  words  being 
practically  synonymous  as  generally  used.  No  doubt  the  claimant  could  have 
called  for  any  apparatus  which  was  necessary  or  proper  in  the  treatment  of 
his  health  or  strength  during  the  sixty  days  following  his  injury,  and  it 
would  have  been  the  duty  of  the  employer  to  have  supplied  them,  under  the 
conditions  prescribed  by  the  statute,  but  to  contend  that  the  claimant  could 
by  a  mere  arbitrary  demand  impose,  the  duty  of  supplying  a  new  arm,  where 
be  had  been  fully  compensated  for  the  old  one,  is,  we  think,  wholly  without 
warrant  in  law. 

In  view  of  what  has  already  been  said,  it  is  not  necessary  further  to  consider 
the  question  of  whether  the  artificial  arm  could  have  been  used  within  sixty 
days  of  the  injury. 

The  question  should  be  answered  in  the  negative. 

All  concurred. 

Question  certified  answered  in  the  negative. 

II.  Collection  of  fees. — It  has  been  the  practice  of  the  Com- 
mission to  investigate  bills  of  physicians  and  hospitals  and  report 
upon  their  reasonableness.  Upon  notice  from  its  medical  depart- 
ment that  they  are  reasonable,  the  insurance  carrier  has  usually 
paid  them  without  further  ado.  But  where  a  bill  so  reported  by 
the  medical  department  has  not  been  paid  by  the  insurance  car- 
rier, the  Commission,  after  a  hearing,  has  approved  it  upon  a  form 
bearing  the  statement :  "The  Commission  can  only  approve  these 
bills,  but  cannot  enforce  the  payment  of  the  same.  If  unable  to 
collect  the  amount  of  the  bill,  the  only  recourse  is  in  a  civil  action 
to  recover  the  amount  as  approved  by  the  Commission."     Such 
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civil  actions  have  been  brought  and  the  courts  have  accepted  juris- 
diction, as  in  the  case  of  Junk  v.  Terry  <&  Terich  Co,,  above,  page 
14.  But  a  line  of  court  decisions  has  led  the  Conunission  to 
question  the  correctness  of  this  interpretation  of  its  own  powers 
and  to  reverse  its  practice.  In  Bloom  v.  Jajfe,  March  13, 1916, 
Bulletin  81,  pages  271,  272,  the  Supreme  Court,  First  Depart- 
ment, decided  that  a  physician  could  not  maintain  an  action 
against  an  employer  under  an  assignment  to  him  by  the  injured 
employee,  or  by  beneficiaries,  of  the  part  of  the  compensation 
granted  for  his  services.  The  language  of  the  opinion  is  that  bills 
for  treatment  and  care  during  the  first  sixty  days  are  "  part  of  the 
compensation,"  the  implication  being  that  their  payment  is  en- 
forceable in  the  same  manner  as  the  periodic  payments  to  the 
'employee  or  the  death  benefits  to  his  relatives,  that  is,  by  the 
summary  proceedings  and  under  the  penalties  provided  in  Work- 
men's Compensation  Law,  §  26.  In  Keigher  v.  OeneraX  Electric 
Co,,  Appellate  Division,  May  3,  1916,  Bulletin  81,  pages  267-271, 
Justice  Kellogg,  concurring,  reasoned  that  the  provisions  of  Work- 
men's Compensation  Law,  §  13,  "  are  not  intended  for  the  benefit 
of  the  employer  but  of  the  injured  employee."  In  November  fol- 
lowing the  decision  in  the  Bloom  case,  the  Supreme  Court,  First 
Department,  handed  down  an  opinion  similar  to  it,  as  follows: 

HiBSOH  V.  Zurich  General  A.  &  L.  Ins.  Co.,  J>7  Misc.  360,  Kov.,  1916. 

CrUY,  J. :  The  plaintiff  is  a  physician  who  rendered  services  as  such  to  one 
Tartrax,  an  employee  of  the  California  Wine  Cellars,  who  had  been  injured 
in  the  course  of  his  employment,  and  the  suit  is  against  the  defendant,  the 
insurer  of  the  employer  under  the  Workmen's  Compensation  Law,  to  recover 
for  the  value  of  the  services  as  fixed  by  the  state  industrial  commission. 

The  complaint  was  properly  dismissed. 

While  under  section  13  of  the  Workmen's  Compensation  Law  if  an  employer, 
as  may  be  assumed  in  this  case,  fails  to  provide  medical  treatment  for 
his  injured  employee,  the  latter  may  do  so  at  the  expense  of  the  employer,  it 
is  further  provided,  by  section  24,  that  claims  for  such  services  shall  not  bo 
enforcible  unless  approved  by  the  commission  and  that  "  if  so  approved,  such 
claim  or  claims  shall  become  a  lien  upon  the  compensation  awarded,  but  shall 
be  paid  therefrom  only  in  the  manner  fixed  by  the  commission."  And  under 
section  26,  as  amended  April  1,  1915^  if  payment  of  compensation  be  not  made 
by  the  employer  within  ten  days  after  the  same  is  due  the  insurance  carrier 
shall  be  liable  therefor,  and  if  not  paid  within  ten  days  after  demand  by  the 
injured  employee,  or,  in  case  of  death,  his  dependents  or  by  the  commission, 
the  amount  of  such  payment  shall  constitute  a  liquidated  claim  for  damages 
against  the  self-insurer  or  insurance  corporation,  which  with  an  added 
penalty  of  fifty  per  centum  may  be  recovered  in  an  action  "  to  he  instituted 
by  the  commission  in  the  name  of  the  people  of  the  state." 
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The  complaint  alleges  that  the  defendant  undertook  to  pay  any  awards 
made  by  the  commission  to  any  employee.  The  only  action  which  appears 
to  have  been  taken  by  the  commission  was  on  July  &,  1915,  when  **  this  case 
came  up  for  consideration  of  the  doctor's  bill.  Dr.  Albert  Hirsch  was  present 
and  his  bill  was  approved  at  $74."  This  was  merely  an  approval  by  the  com- 
mission of  the  plaintiff's  bill  to  the  amount  stated,  and  it  does  not  appear 
that  any  compensation  had  been  awarded  to  the  employee. 

If  the  approval  of  the  plaintiff's  bill  can  be  considered  an  award  to  that 
extent,  then  under  the  statute,  as  before  noted,  **  such  claim  or  claims 
shall  become  a  lien  upon  the  compensation  awarded,  but  shall  be  paid  there- 
from only  in  the  manner  fixed  by  the  commission;  "  and  it  does  not  appc.ir 
that  the  commission  has  given  any  direction  respecting  the  manner  of  the 
payment  of  the  plaintiff's  fees.    Bloom  v.  Jaffe,  04  Misc.  Rep.  222. 

But  assuming  that  no  condition  remains  to  be  performed  to  make  the 
plaintiff's  claim  enforcible  against  the  defendant  insurer,  it  was  apparently 
the  intention  of  the  legislature  that  the  enforcement  of  sucli  claim  should  be 
effected  not  by  an  action  by  the  employee  or  by  the  physician,  but  by  an  action 
"  to  he  instituted  by  the  commission  in  the  name  of  the  people  of  the  state." 
The  object  of  the  statute  was  to  secure  for  injured  employees  compensation  for 
injuries  subjecting  them  to  the  expense  of  litigation,  and  that  object  could 
not  be  accomplished  if  provision  was  not  made  for  enforcing  the  decrees  of 
the  commission  other  than  at  the  suit  of  the  employee  or  persons  standing 
in  the  right  of  the  employee. 

It  may  not  be  amiss  to  add  that  since  the  trial  in  this  case  section  26 
has  been  amended  (Laws  of  1916,  chap.  022,  taking  effect  June  1,  1916), 
by  providing  that  the  decision  of  the  commission,  after  thirty  days'  defaidt 
in  the  payment  of.  the  award,  may,  in  case  no  appeal  has  been  taken  there- 
from, be  filed  with  the  county  clerk  of  the  county  in  which  the  injury  occurred, 
and  thereupon  judgment  must  be  entered  in  the  Supreme  Court  in  conformity 
with  the  decision  immediately  on  the  filing  thereof,  from  which  judgment 
there  shall  be  no  appeal. 

The  judgment  should  be  affirmed,  with  fifteen  dollars  costs.  Bijun  and 
Sheabn,  JJ.,  concur.    Judgment  affirmed,  with  fifteen  dollars  costs. 

The  actions  in  the  Bloom,  Keigher  and  Illrsch  cases  were 
brought  by  physicians.  In  the  next  case  in  point,  Semmen  v. 
Butterich  Publishing  Co.,  September,  1917,  the  action  was 
brought  by  the  injured  employee  against  his  employer  to  recover 
amounts  paid  by  himself  for  care,  treatment  and  medicine.  The 
trial  court  rendered  judgment  in  his  favor  for  damage  and  costs. 
In  reversing  the  trial  court's  judgment  and  order,  the  Supreme 
Court,  Second  Department,  held  that  the  Legislature  had  not 
"  intended  to  split  the  compoiisntion  for  an  injury  into  two  parts, 
one  recoverable  according  to  the  course  of  the  common  law,  the 
other  exclusively  enforceable  through  the  provision  of  the 
statute,''  but  had  "  intended  to  invest  the  Commission  with  full 
power  over  "  claims  for  medical  care  and  treatment  "  and  with  full 
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as  an  exemption  of  all  employers  who  complied  with  its  requirements  from 
suits  at  common  law. 

In  Miller  ▼.  New  York  Railway  a  Co.,  171  App.  Div.  316,  in  considering 
this  act,  Mr.  Presiding  Justice  Jenks,  in  construing  section  29,  providing 
for  an  election  of  remedies  in  the  special  case  therein  moitioned,  held  that 
the  employee's  decision  to  accept  the  compensation  under  the  act  constituted 
an  election  of  remedies  and  estopped  him  from  any  other  remedy,  and  he 
quoted  from  Birdsall  v.  Coolidge,  93  U.  S.  64,  for  a  definition  of  compensa- 
tion, where  the  court  says :  **  Damages  are  given  as  a  compensation,  recom* 
pense  or  satisfaction  to  the  plaintiff  for  an  injury  actually  received  by  him 
from  the  defendant.  Compensatory  damages  and  actual  damages  mean 
the  same  thing;  that  is,  that  the  damages  shall  be  the  result  of  the  injury 
alleged  and  proved,  and  that  the  amount  awarded  shall  be  precisely  com- 
mensurate with  the  injury  suffered,  neither  more  nor  less,  whether  the 
injury  be  to  the  person  or  estate  of  the  complaining  party.  2  Gre^ileaf  on 
Evidence  (10th  Ed.)  sect.  253." 

I  think  it  cannot  be  supposed  that  the  legislature  intended  to  split  the 
compensation  for  an  injury  into  two  parts,  one  recoverable  according  to 
the  course  of  the  common  law,  the  other  exclusively  enforcible  through  the 
provision  of  the  statute.  In  section  20  of  the  act  it  is  provided  that,  "  The 
decision  of  the  commission  shall  be  final  as  to  all  questions  of  fact»  and, 
except  as  provided  in  section  twenty-three,  as  to  all  questions  of  law."  If 
the  compensation  commission  err  in  the  decision  on  the  application  made 
to  it,  such  error  can  only  be  corrected  upon  an  appeal  to  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  department.  Its  decision  upon 
questions  of  fact  is,  unless  reversed  in  that  court,  res  judicata  between  the 
parties.    See  Naud  v.  King  Sewing  Machine  Co.,  95  Misc.  Rep.  676. 

In  Bloom  v.  Jaffe,  94  Misc.  Rep.  222,  the  Appellate  Term  in  the  first  depart- 
ment held  that  the  physician  who  held  an  assignment  from  an  employee  of 
the  portion  of  the  award  which  was  included  as  compensation  for  medical 
services  could  not  maintain  an  action  against  the  employer.  The  court, 
speaking  through  Lehman,  J.,  says:  ''As  part  of  this  compensation  it 
provides  in  section  13  for  medical  service  at  the  expense  of  the  employer,  and 
where  the  employee  has  been  compelled  to  procure  such  service  himself  the 
law  makes  provision  for  the  inclusion  of  a  claim  for  such  service  in  a 
proper  case  in  the  award  made  to  the  employee.  The  primary  purpose  of  the 
statute  is  not,  however,  to  provide  compensation  to  the  physician,  but  solely 
to  provide  compensation  to  the  injured  employee  for  such  medical  service  as 
the  law  permits  him  to  procure  at  the  expense  of  the  employer."  See,  also, 
to  the  same  effect  Hirsch  v.  Zurich  General  Accident  d  Liability  Ins.  Co.. 
97  Misc.  Rep.  360. 

For  these  reasons  I  advise  that  the  judgment  and  order  appealed  from 
be  reversed  and  the  complaint  dismissed,  but,  as  this  phase  of  the  case  was 
not  presented  by  the  appellant,  the  reversal  shotdd  be  without  costs.  Clabk 
and  JATOOX,  JJ.,  concur.    Judgment  and  order  reversed,  without  costs. 

Impressed  by  these  decisions,  the  Commission,  in  conjunction 
with  insurance  carriers,  decided  to  make  a  test  case  by  an  award 
of  compensation  to  an  injured  employee  for  medical  services,  the 
case  to  be  carried  to  the  Appellate  Division,  Third  Departmcait, 
regularly  charged  with  compensation  appeals.     Such  course  was 
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pursued  in  the  following  case  of  Goldflami  v.  Kazemier  <&  XJKl, 
in  which  the  attomqr  for  the  employer  and  insurance  carrier  at- 
tacked the  iSemmen  decision^  cited  the  general  law  of  contract  in 
relation  to  physicians'  services  and  argued  that  if  medical  fees 
were  held  to  be  "  compensation,"  the  Commission's  calendar  would 
bo  clogged  with  medical  bills  and  physicians  would  become  am- 
bulance chasers.  The  brief  was  lively  and  readable.  The  discoa- 
sions  of  opposing  counsel  brought  under  review  every  instance  of 
the  use  of  the  term  "  compensation"  in  the  Workmen's  Compensa- 
tion Law.  The  Appellate  Division  decided  that  medical  care  and 
treatment  is  "compensation."  Its  brief  opinion,  approving  the 
reasoning  in  the  Semmen  case,  is  as  follows : 

GoLDFLAH  V.  Kazeuieb  &  ViCL,  181  App.  140,  Dec.  28,  1917. 
CooHBANE,  J.:  This  appeal  involves  the  question  of  the  jurisdiction  of 
the  State  Industrial  Commission,  under  the  Workmen's  Compensation  Law, 
to  make  an  award  to  an  injured  employee  for  medical  services  paid  by  hhn 
and  rendered  to  him  within  sixty  days  after  an  injury  sustained  in  the 
service  of  his  employer.  (Consol.  (Laws,  chap.  67  [Laws  of  1914,  chap. 
41],  §  13.) 

We  think  such  jurisdiction  exists.  It  was  so  held  in  Bewmen  v.  Butteridk 
Publishing  Company  (101  Misc.  Rep.  285),  the  reasoning  in  which  case  we 
approve.  A  repetition  of  the  reasons  there  stated  would  be  superfluous. 
In  addition  to  the  authorities  cited  in  the  opinion  in  that  case,  attention 
may  be  called  to  the  cases  of  Shanahan  v.  Monarch  Engineering  Company 
(219  N.  Y.  469),  and  Matter  of  Skooxlois  v.  Vinocour  (221  id.  276),  which 
by  implication  seem  to  support  this  claim  of  jurisdiction. 

But  the  award  in  this  instance  has  been  improperly  made  because  the 
claimant  did  not  request  the  employer  to  furnish  medical  services.  Section 
13  expressly  makes  such  request  a  prerequisite  to  the  validity  of  a  claim  by 
the  employee  against  his  employer.  It  is  not  contended  that  the  circum- 
stances were  such  that  the  employee  could  not  make  the  request  and  the 
plain  provision  of  the  statute  stands,  therefore,  aa  a  bar  to  the  claim. 
It  is  only  where  the  employer  fails  to  provide  a  physician  after  a  request 
by  the  employee  that  the  latter  may  employ  a  physician  at  the  expense  of 
his  employer.  The  award  should  be  reversed  and  the  claim  dismissed.  All 
concurred.    Award  reversed  and  claim  dismissed. 

A  year  and  a  half  before  the  Goldflam  decision,  an  employer 
refused  or  neglected  to  furnish  medical  treatment  and  care  and 
his  injured  employee  procured  them  for  himself;  the  Commis- 
sion approved  the  hospital  and  physician  bills  to  amount  of  $175 ; 
the  bills  remained  unpaid  for  more  than  a  year  after  such  ap- 
proval when  the  Commission  took  them  up  under  authority  of  the 
Goldflam  decision  and  awarded  them  against  the  employer,  giv- 
ing liens  to  the  physician  and  the  hospital :  lacomini  v.  O'Rourke 
Contracting  Co.,  S.D.R,  vol.  16,  p.  449,  Apr.  29,  1918. 
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DISABILITIES 
(Workmen's  Compensation  Law,  §  15) 

A.  TotcU  permanent  disability. — Workmen's  Compensation 
Law,  §  15,  subd.  1,  mentions  the  hands,  arms,  feet,  legs  and  eyes 
and  specifies  that,  ^'in  the  absence  of  conclusive  proof  to  the  con- 
trary," loss  of  any  two  of  these  members  shall  constitute  ]>erma- 
nent  total  disability,  compensatable  for  life. 

1.  Border  line  cases. — An  employee  may  by  the  same  accident 
completely  lose  one  member  and  come  so  near  to  completely  los- 
ing another  as  to  make  it  questionable  whether  he  should  receive 
the  life  time  compensation  granted  by  subdivision  one,  or  tbe 
briefer  compensation  granted  by  subdivision  two  of  section  fifteen 
Injury  to  the  hands  of  a  youth  of  eighteen  necessitated  amputation 
of  one  of  them  and  amputation  of  four  fingers  of  the  other;  the 
Commission  awarded  him  three  hundred  and  sixty  wedcs,  or 
about  seven  years  compensation  for  the  hand  and  four  fingers  and 
then  upon  rehearing  awarded  him  life  time  compensation  for  both 
hands;  the  Appellate  Division  held  that  the  award  for  the  fixed 
number  of  weeks  was  the  correct  one:  Carhey  v.  Island  Paper  Co., 
S.D.R,  vol.  6,  p.  321,  Nov.  3,  1915;  177  App.  Div.  73,  Mar.  7, 
1917.  Explanation  and  text  of  the  court's  decision  appear  below, 
pages  52,  53. 

2.  Successive  accidents. — The  Workmen's  Compensation  Law, 
as  originally  enacted,  overlooked  a  class  of  cases  in  which  the  em- 
ployee having  lost  one  member  by  one  accident  loses  anoth^  by 
another  accident.  For  example,  an  employee  having  lost  an  arm 
in  1912  loses  a  leg  in  1915.  In  a  case  of  the  kind,  the  Appellate 
Division  ordered  the  Commission  to  award  life-time  compensation 
under  §  16,  subd.  1,  and  the  Court  of  Appeals  affirmed  the  Appe- 
late Division's  order:  Schwab  v.  Emporium  Forestry  Co.,  167 
App.  Div.  614,  May  6  and  11,  1915;  216  N.  T.  Eep.  712,  Nov. 
30,  1915.  The  text  of  the  Appellate  Division's  opinion  in  the 
Schwab  case  has  been  published  in  Special  Bulletin  JSfo.  81,  pages 
274,  275,  together  witi  notice  of  the  legislative  amendment  of  L. 
1915,  ch.  615,  to  §  15,  subd.  6,  consequent  thereupon.  Life-time 
compensation  has  recently  been  granted  in  a  case  contemporaiy 
with  the  Schwab  case:  Krieghaum  v.  Buffalo  Wire  Works,  bdow, 
page  358.     Further  legislation  of  L.  1916,  ch.  622,  adding  §  15, 

subd.  7,  has  provided  a  special  fund  for  compensation  of  such  ac- 
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cidents  by  levying  one  hundred  dollars  upon  insurance  carriers 
for  every  death  case  in  which  there  are  no  persons  entitled  to 
compensation.  The  courts  have  upheld  the  constitutionality  of 
this  special  fund  legislation  in  State  Industrial  Commission  v. 
Nevrman  and  v.  Edsalh  Portions  of  these  decisions  relating  to 
constitutionality  have  been  presented  in  part  one  of  this  bulletin, 
pages  37-41.  The  appellants  also  submitted  a  plea  that  under- 
takers are  "persons  entitled  to  compensation"  so  that  payments 
of  funeral  expenses  to  them  obviate  payments  to  the  special  fund. 
Portions  of  the  decisions  denying  this  plea  are  presented  here,  as 
follows: 

^ATE    Iin>USTBIAL  COMMISSION   Y.    EdBALL   AND   V.    NSWMAN,    179    App.   DIy. 

481,  July  2,  1917,  in  part. 

In  Matter  of  Bdsall  the  appeUant  raises  the  farther  question  whether,  in 
the  case  of  a  payment  for  funeral  expenses  the  statute  requires  a  payment  to 
be  made  to  the  State  Treasurer.  This  last  contention  is  plausible,  but  hardly 
sound.     It  may  be  well  to  dispose  of  this  proposition  first. 

William  S.  Edsall,  while  driving  an  automobile  for  his  employer,  was 
instantly  kiUed  by  reason  of  a  blowout  of  one  of  the  tires.  He  left  him 
sunriving  no  wife  or  child  or  children,  and  no  person  dependent  upon  him. 
William  E.  Autenrith,  an  undertaker,  submitted  his  biU  for  the  burial 
expenses  of  the  deceased  and  was  allowed  $100  by  the  CVnmnission.  The 
Commission  at  the  same  time  awarded  the  State  Treasurer  the  sum  of  $100 
under  the  pvovisions  of  subdivision  7  of  section  15  of  the  Workmen's  Com- 
pensation Law,  and  the  question  here  is  whether  the  State  Treasurer  is 
entitled  to  this  sum  as  against  the  insurance  carrier.  The  appellant's 
contention  is  that  the  undertaker  was  entitled  to  compensation,  and  that, 
therefore,  there  was  a  person  entitled  to  compensation,  and  under  the  lan- 
guage of  the  statute  there  could  be  no  payment  due  to  the  State  Treasurer. 
In  support  of  this  contention  the  appellant  cites  the  definition  of  the  statute 
that  " '  compensation '  means  the  money  allowance  payable  to  an  employee 
or  to  his  dependents  as  provided  for  in  this  chapter,  and  includes  funeral 
benefits  provided  therein  "  (§3,  subd.  6,  aa  amd.  by  Laws  of  1916,  chap.  622), 
and  that  "  If  the  injury  causes  death,  the  compensation  shall  be  known  as  a 
death  benefit  and  shall  be  payable  in  the  amount  and  to  or  for  the  benefit 
of  the  persons  following:  1.  Reasonable  funeral  expenses  not  exceeding  one 
hundred  dollars."  (§  16,  as  amd.  by  Laws  of  1916,  chap.  622.)  But  we  are 
to  read  the  entire  statute  in  the  light  of  the  rule  that  a  thing  within  the 
intent  of  the  Legislature  is  as  much  within  the  statute  as  though  it  were 
within  the  letter;  and  a  thing  which  is  within  the  letter  of  the  statute  is 
not  within  the  statute  unless  it  is  within  the  intention  of  the  makers  {Riggs 
V.  Palmer,  115  N.  Y.  506,  509),  and  it  must  be  entirely  obvious  that  the 
practical  operation  of  the  statute,  as  providing  a  special  fimd,  would  be 
nullified  under  the  construction  here  contended  for.  Practically  every  acci- 
dent in  the  industrial  world  resulting  in  death  necessitates  a  funeral,  and 
if  the  payment  of  funeral  expenses  by  the  insurance  carrier  operated  to 
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relieve  such  carrier  from  the  further  payment  into  the  special  fund  there 
would  be  no  fimd  created  of  any  practical  value,  and  it  may  not  be  presumed 
that  the  L^ialature  intended  to  do  a  futile  thing.  But  the  essential  fallacy 
in  the  contention  rests  upon  the  proposition  that  the  payment  to  the  tindez^ 
taker  for  his  goods  and  services  is  not  *'  the  money  allowance  payable  to  an 
employee  or  to  his  dependents  as  provided  for  in  this  chapter/'  but  is  the 
discharge  of  an  obligation  which  would  otherwise  rest  upon  his  dependents, 
or  upon  society  at  large.  The  undertaker  takes  no  boieflt  from  the  death 
of  the  employee;  he  simply  secures  some  business  which  calls  upon  some  one 
to  pay  for  the  same,  and  the  statute  provides  that  in  the  case  of  the  injury 
resulting  in  death  what  would  otherwise  be  denominated  compensation  is  to 
**  be  known  as  a  death  benefit/'  and  this,  after  the  payment  of  funeral 
expenses  up  to  the  amount  of  $100,  shall  be  "payable  in  the  amount  and 
to  or  for  tile  benefit  of  the  persons  following."  It  is  not  a  benefit  to  the 
undertaker  in  the  sense  in  which  that  word  is  used  in  the  statute;  it  is 
merely  the  payment  of  a  just  obligation  to  him.  The  benefit  is  to  those 
who  would  otherwise  be  called  upon  to  pay  the  funeral  expenses,  and  thus 
understood  there  are  no  "  persons  entitled  to  compensation,"  unless  there 
are  such  persons  as  are  pointed  out  in  section  16  of  the  act.  Indeed,  the 
enumeration  of  the  persons  who  are  to  receive  the  death  benefits  necessarily 
excludes  all  others  (Erkenhrach  v.  Erkenhrach,  96  N.  Y.  456,  466),  and  the 
language  of  the  statute,  while  not  a  model  of  construction,  clearly  does  not 
include  the  undertaker  as  a  beneficiary;  it  merely  provides  for  "reasonable 
funeral  expenses  not  exceeding  one  hundred  dollars,"  and  then  points  oat 
the  persons  who  are  to  receive  the  payment  of  the  benefits.  (§  16.) 

State  Industbial  Commission  v.  Xbwman,  222  N.  Y.  363,  Jan.  29,  1918, 

m  part. 

The  industrial  commission  awarded  against  the  employers  and  the  insur* 
ance  carrier  to  Edward  W.  Wainwright  the  smn  of  one  hundred  dollara  <m 
account  of  the  funeral  expenses  of  the  deceased  employee.  The  act  provides 
(§  16) :  "If  the  injury  causes  death,  the  compensation  shall  be  known  as  a 
death  benefit  and  shall  be  payable  in  the  amount  and  to  or  for  the  benefit  of 
the  persons  following:  1.  Reasonable  funeral  expenses,  not  exceeding  one 
hundred  dollars; "  (then  follow  subdivisions  2,  3  and  4  enumerating  the  per- 
sons who  may  be  entitled  to  and  apportioning  the  compensation).  Hie  act 
also  provided :  " '  Compensation  *  means  the  money  allowance  payable  to 
an  employee  or  to  his  dependents  as  provided  for  in  this  chapter,  and 
includes  funeral  benefits  provided  therein."  (§  3,  subd.  6.)  The  reeord, 
therefore,  presents  the  question  whether  or  not  Wainwright,  the  undertaker, 
was  a  person  entitled  to  compensation  within  and  making  inapplicable  here 
the  provisions  of  subdivision  7  of  section  15  relating  to  the  special  fund.  The 
expressed  legislative  intention  must  dictate  our  determination.  The  legisla- 
tion, in  connection  with  the  judicial  decisions,  indicates  that  the  attenticn 
and  consideration  of  the  legislature  was  specially  given  to  the  conditions 
which  induced  the  enactment  of  subdivision  7.  Manifestly,  the  subdiviaian 
was  intended  to  bring  to  the  designated  employees  the  additional  compensa- 
tion for  total  permanent  disability,  without  making  the  payment  of  the 
compensation  a  ground  for  refusing  employment  to  than.  The  l^gialativo 
intention  could  be  effected  through  the  creation  of  a  state  fund.    The  insur- 


Digitized  by  VjOOQ IC 


Return  of  One  Hundred  Dollars  31 

anoe  carriers  receive  premiums  based,  in  part,  upon  the  inclusion  as  em- 
ployees of  those  receiving  injuries  causing  death  and  leaving  no  dependents 
entitled  to  compensation.  They,  receiving  the  premiums,  and  being  free  from 
liability  to  dependents,  could  contribute  to  the  fund  paying  the  addi- 
tional compensation  without  harm  to  the  employers.  The  legislature 
intended  to  create  the  fund.  Through  ordinary  and  common  knowledge  and 
experience,  we  know  that  the  intention  would  be  foiled  in  case  the  act,  in 
fact,  constituted  the  undertaker,  who  is  awarded  reasonable  funeral  expenses, 
a  person  entitled  to  compensation  on  account  of  the  death  of  the  employee. 
The  act  as  originally  enacted  contained  section  3,  subdivision  6  and  the  part 
of  section  16  we  have  quoted  and  the  legislature  in  enacting  in  1916  sub- 
division 7  did  not  heed  the  apparent  inharmony  between  it  and  those  parts. 
Indeed,  in  the  original  act,  instances  of  like  inharmony  existed;  for  example, 
the  provision  that  the  ''compensation  under  the  provisions  of  this  chapter 
shall  be  payable  periodically,  in  accordance  with  the  method  of  payment 
of  the  wages  of  the  employee  at  the  time  of  his  injury  or  death,  and  shall 
be  so  provided  for  in  any  award"  (§25)  is  inapplicable  to  funeral  expenses. 
The  legislature  intended  in  enacting  subdivision  7  that  the  insurance  carrier 
shall  pay  to  the  state  treasurer  for  every  case  of  injury  causing  death  in 
which  there  is  no  person  of  those  enumerated  in  subdivisions  2,  3  and  4 
of  section  16  surviving  the  deceased  the  sum  of  one  hundred  dollars.  The 
legislative  intention,  if  expressed,  is  the  law  itself.  {Matter  of  Meyer,  209 
N.  Y.  386.) 

The  order  should  be  affirmed,  with  costs.  HiaoooK,  Gh.  J.,  Coddbbagqc, 
Cabdozo,  Pouiro,  Cranb  and  Andrews,  JJ.,  concur.    Order  affirmed. 

Workmen's  Compensation  Law,  §  15,  subd.  7,  does  not  specify 
that  the  previously  incurred  disability  shall  have  been  due  to  acci- 
dent rather  than  to  disease,  and  shall  have  been  incurred  in  a 
hazardous  employment;  suggestion  of  these  points  is  made  in 
Blaes  v.  Bliss  Co.,  the  text  of  which  has  been  presented  in  part 
one  of  this  bulletin,  page  214. 

The  Commission  requires  payment  of  the  one  hundred  dollars 
one  year  after  death  of  the  employee.  If,  after  payment,  the  Com- 
mission discovers  persons  entitled  to  compensation,  the  state  treas- 
urer should  refund  the  money  to  the  carrier,  as  indicated  by  the 
following  letter  of  the  Attorney-General : 

May  17,  1018. 
Hon.  Jamea  L.  Wells,  State  Treasurer,  Albany,  N.  Y.: 

Drab  Sm. —  In  reply  to  your  letter  of  the  17th  Inst.,  enclosing  a  letter  from 
William  Archer,  Deputy  Commissioner  in  the  Bureau  of  Workmen's  Campensa- 
tion,  with  reference  to  repayment  of  $100.00  paid  to  the  State  Treasurer  in 
death  cases  where  there  are  no  dependents  at  the  time  of  payment,  but  in 
which  it  afterwards  transpires  that  there  are  dependents,  would  say  that 
where  the  $100.00  has  been  paid  to  the  State  Treasurer,  and  the  State 
Industrial  Commission  upon  a  rehearing  find  and  determine  that  there  are 
dependents  who  arc  entitled  to  compensation,  that  repayment  should  then  be 
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made  by  the  State  Treasurer  upon  the  certificate  and  order  of  the  State 
Industrial  Commission;  as,  in  that  event,  the  State  is  not  entitled  to  retain 
the  $100.00  provided  by  paragraph  7  of  section  15  of  the  law. 
Trusting  this  meets  your  inquiry,  I  am 

Very  truly  yours, 

MBRTON  E.  LEWIS,  Attorney  GeneraL 

3.  Compensation  —  amount  and  payment. — An  employee's 
accident  left  him  with  a  broken  back  and  paralysis  of  the  lower 
extremities.  His  weekly  expenses  for  care  and  medicine  were 
about  forty  dollars.  The  Commission  could  not  see  its  way  to 
grant  his  request  for  twenty  dollars  per  week  under  §  15,  subd.  5, 
or  to  commute  his  award  to  a  lump  sum :  Knerr  v.  Asbestos  Pro- 
tected Metal  Co.,  S.  D.  R,  voL  12,  p.  589,  Bui.,  vol.  2,  p.  106, 
Feb.  21,  1917.  In  a  similar  case  in  which  an  employee  had  lost 
both  legs,  Commissioner  Lyon  answered  the  complaint  that  "  it 
is  unjust  and  inconsistent  to  pay  a  man  who  has  lost  one  leg 
at  the  rate  of  $20  per  week,  and  one  who  has  lost  both  legs  at 
the  rate  of  only  $15  per  week  " :  White  v.  Lodge,  S.  D.  E.,  vol. 
18,  p.  542,  Bui.,  vol.  4,  p.  27,  Oct.  16,  1918. 

B.  Award  for  temporary  total  and  permanent  partial  disability 
on  account  of  the  sams  accident — The  Commission  may  not  award 
compensation  for  two  injuries  to  an  employee  by  the  same  accident, 
one  of  which  is  temporary  and  the  other  permanent.  It  may 
award  compensation  for  the  one  or  for  the  other,  according  to  the 
schedule  of  Workmen's  Compensation  Law,  §  15,  but  not  for  both. 
In  so  holding,  the  Court  of  Appeals  has  reversed  the  practice  of 
the  Commission  and  the  approval  thereof  by  the  Appellate  Divi- 
sion. Bulletin  81,  pages  276-280,  has  traced  the  history  of  the 
Commission's  practice  and  the  Appellatie  Division's  action. 

In  Fredenburg  v.  Empire  U.  Rys.,  the  Appellate  Division  for^ 
bade  concurrent  payment,  but  in  Marhoffer  v.  Marhoffer  acquiesced 
in  consecutive  payment  for  temporary  and  permanent  injuries  by 
the  same  accident.  The  text  of  the  Fredenburg  case  is  presented 
in  Bulletin  81.  In  the  Marhoffer  case  the  Commission  awarded 
thirty-eight  weeks  compensation,  the  first  eight  weeks  for  tempo- 
rary total  disability  due  to  laceration  of  a  thumb  and  an  index 
finger  and  the  last  thirty  weeks  for  permanent  partial  disability 
due  to  amputation  of  a  second  finger:  S.  D.  R.,  vol.  8  p.  438, 
Apr.  6,  1916.  The  Appellate  Division  justified  its  affirmation  of 
this  award  on  the  ground  that  the  employee  would  fully  recover 
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from  the  one  injury  but  not  from  the  other  and  that  the  legislature 
had  based  the  period  of  compensation  for  the  one  upon  the  em- 
ployee's inability  to  continue  at  or  return  to  work  but  had  fixed  an 
arbitrary  period  of  compensation  for  the  other  during  which  the 
employee  might,  by  continuing  at  or  returning  to  work,  earn  wages 
additional  to  his  periodical  compensation  payments.  In  reject- 
ing the  Appellate  Division's  unanimous  interpretation  the  Court 
of  Appeals  contrasted  the  specific  provisions  of  the  Xew  Jersey 
and  Massachusetts  acts  granting  compensation  for  two  injuries 
by  the  same  accident,  one  temporary  and  the  other  permanent, 
with  the  silence  of  the  New  York  act  upon  the  point,  and  declared 
that  the  only  theory  of  the  New  York  law  is  "not  indemnity  for 
loss  of  a  member  or  physical  impairment  as  such  but  compensation 
for  disability  to  work  made  on  the  basis  of  average  weekly  wages." 
In  the  later  case  of  Erickson  v.  Preuss,  below,  page  73,  the 
Court  of  Appeals  has  noticed  the  amendment  of  L.  1916,  ch.  622, 
adding  Workmen's  Compensation  Law,  §  15,  subd.  7,  relative  to 
disfigurement,  as  a  departure  from  the  theory,  and  has  declared 
that  concurrent  awards  may  be  made  for  disfigurement  and  disa- 
bility or  loss  of  earning  power.  The  opinions  of  the  Appellate 
Division  and  the  Court  of  Appeals  in  the  Marhoffer  case  are  as 
follows : 

Maritoffeb  v.   Mashoffeb,   175  App.  Div.  52,  Nov.   15,   1916. 

Lyon,  J.:  The  single  question  presented  by  this  appeal  is  whether  an 
employee,  entitled  to  compensation  for  permanent  partial  disability,  is  also 
entitled  to  compensation  for  temporary  total  disability  for  injuries  arising  out 
of  the  same  accident,  and  terminating  within  the  period  of  the  running  of 
the  award  for  permanent  partial  disability.  The  claimant  was  employed 
as  a  woodworker  in  the  business  of  manufacturing  wooden  lamps  at  Long 
Island  City,  N.  Y.  On  November  27,  1015,  while  cutting  a  piece  of  wood 
with  a  circular  saw  his  right  hand  was  accidentally  forced  against  the  saw 
cutting  oil  his  second  finger  and  severely  lacerating  his  thumb  and  index 
finger. 

The  State  Industrial  Commission  in  April,  1916,  found  as  a  conclusion  of 
fact  that  the  injuries  to  his  thumb  and  finger,  irrespective  of  the  loss  of  his 
second  finger,  would  have  disabled  him  for  a  period  of  ten  weeks  from  the 
time  of  the  accident.  The  commission  thereupon  awarded  the  claimant  com- 
pensation for  the  injuries  to  his  thumb  and  index  finger  of  two-thirds  wages 
for  a  period  of  eight  weeks  from  December  eleventh;  and  for  the  loss  of  his 
second  finger  of  two-thirds  wages  for  the  further  and  subsequent  period  of 
thirty  weeks.  The  employer  and  insurance  carrier  have  appealed  from  that 
portion  only  of  the  award  which  allows  for  the  disability  of  eight  weeks  on 
account  of  injuries  to  the  thumb  and  index  finger.  The  appellants  contend 
2 
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that  the  claimant  was  not  entitled  to  an  award  for  the  eight  wedca'  period, 
for  the  reason  that  the  disability  for  which  such  award  was  made  terminated 
within  the  thirty  weeks'  period  covered  by  the  award  for  temporary  total 
disability. 

Had  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of 
11>13,  chap.  816,  as  re-enacted  by  Laws  of  1914,  chap.  41)  made  no  specifie 
provision  for  an  award  of  compensation  in  cases  of  permanent  partial  dis- 
ability, it  seems  probable  that  the  claimant  herein  would  have  been  entitled 
to  an  award  of  compensation  to  continue  until  the  longest  disabling  injury 
had  permitted  him  to  resume  employment,  and  to  then  cease.  It  is  apparent, 
therefore,  that  the  Legislature  by  providing  a  schedule  of  specific  oxnpensa- 
tion  for  permanent  partial  disabilities  int<mded  to  apply  a  different  rule  to 
an  award  where  such  a  disability  existed,  than  to  an  award  where  the  employee 
had  simply  suffered  temporary  total  disability.  The  reason  for  this  seems 
to  be  found  in  the  nature  of  the  injuries.  Under  the  latter  class  of  disability, 
the  employee's  recovery  usually  leaves  him  in  practically  as  good  condition 
to  labor  as  before.  Under  the  former  class,  the  disability  must  cantinne 
during  life  and  doubtless  to  a  greater  or  less  extent  disable  the  employee, 
and  very  likely  prevent  him  from  earning  the  full  wages  which  otherwise  he 
would  have  earned.  Apparently  with  the  view  of  providing  some  reeom- 
pense  for  this  hardship,  the  statute  has  arbitrarily  fixed  definite  periods  of 
award  for  permanent  partial  disabilities.  Under  it  an  employee  is  oititled 
to  full  compensation  should  he  be  able  to  resume  employment  within  a  week 
or  even  the  next  day>  and  is  also  entitled  to  retain  the  full  wages  which  he 
may  earn  during  the  unexpired  period.  As  a  matter  of  c<»nmon  knowledge  a 
person  suffering  such  disability  can  reasonably  be  expected  to  be  able 
to  go  back  to  work  far  within  the  period  fixed  by  the  statute  for 'the  con- 
tinuance of  compensation.  In  the  case  at  bar  the  employee  reaiimed  his 
employment  at  the  end  of  ten  weeks  from  the  time  of  sustaining  the  injuries. 
Many  cases  have  been  before  us  in  which  the  employee  suffering  permanent 
partial  disability  has  returned  to  his  employment  within  a  shorter  time.  In 
fact  the  testimony  taken  upon  the  hearing  before  the  State  Industrial  Com- 
mission and  the  conclusions  of  fact  of  the  Commission  would  seem  to  indicate 
that  the  claimant  might  have  resimied  his  ^nployment  at  an  earlier  date 
had  it  not  been  for  the  lacerations  of  his  thumb  and  index  finger. 

Any  wages  which  an  employee  might  earn  following  his  recovery  from 
injuries  constituting  permanent  partial  disability  being  his  notwithstanding  at 
the  time  he  may  be  receiving  compensation  for  such  disability,  it  would  seem 
but  just  that  if  then  prevented  by  reajson  of  injuries  constituting  temporary 
total  disability  from  resuming  his  employment,  he  should  be  compensated 
for  such  latter  disability.  I  do  not  think  he  is  entitled  to  receive  any  com- 
pensation on  account  of  the  temporary  disability  while  being  disabled  from 
working  by  reason  of  the  permanent  disabilities,  and  being  compensated 
therefor.  While  the  construction  which  we  have  thus  placed  upon  the  Work- 
men's Compensation  Law  as  to  the  matter  involved  may  seem  somewhat 
liberal,  its  fairness  must  be  conceded,  and  we  believe  it  is  warranted  by  the 
intent  of  the  Legislature. 

The  Massachusetts  act  provides  (§  11)  that  in  case  of  the  loss  of  a  finger 
the  employee  shall  be  paid  certain  specified  compensation  for  a  definite  period 
which  shall  be  paid  in  addition  to  all  other  compensation.    The  New  Jersey 
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act  provides  (^  14a)  for  the  payment  of  compensation  during  temporary 
disability,  and  following  that,  compensation  consecutively  for  each  permanent 
injury.  That  act  fixes  the  period  of  compensation  for  the  loss  of  a  second 
finger  at  thirty  weeks. 

Just  what  rule  the  State  Industrial  Commission  adopted  in  awarding 
compensation  in  the  case  at  bar  is  not  entirely  clear.  The  Commission  had 
the  claimant  before  it,  and  doubtless  had  full  knowledge  as  to  the  exact 
nature  of  the  claimant's  work  and  as  to  the  disabling  effect  of  the  various 
injuries.  The  determination  of  the  period  of  disability  was  one  of  fact,  and 
the  decision  of  that  question  by  the  Commission  is  final.  I  think  we  may 
assume  the  Commission  decided  that  the  injuries  by  the  lacerations  of  the 
thumb  and  index  finger,  constituting  temporary  total  disability,  disabled  the 
claimant  from  resuming  employment  for  the  period  of  eight  weeks  after  he 
might  have  resumed  it  had  the  only  injury  been  the  loss  of  the  finger.  This 
conclusion  is  the  more  satisfactory  from  the  fact  that  the  sum  involved  is 
inconsequential  in  comparison  of  an  early  determination  of  the  main  question 
involved  which  affects  not  only  this  case  but  seven  other  cases  submitted 
herewith. 

The  appellants  contend  that  the  provision  of  section  15,  to  the  effect  that 
compensation  for  the  specific  injuries  constituting  permanent  partial  dis- 
ability shall  be  in  lieu  of  all  other  compensation,  prevents  awarding  compensa- 
tion on  account  of  temporary  total  disability  arising  out  of  the  same  accident. 
Plainly,  the  application  of  such  clause  is  limited  to  such  specific  injuries. 
The  appellants  also  contend  that  under  the  decision  in  Matter  of  Fredenhwg 
V.  Empire  United  Railways,  Inc  (168  App.  Div.  618),  the  award  for  eight 
weeks'  concurring  disability  was  erroneous.  The  awards  in  the  case  at  bar 
were  made  to  take  effect  consecutively,  the  moneys  theretofore  paid  being 
applied  so  far  as  necessary  to  the  payment  of  the  eight  weeks'  compensation. 
Hie  question  whether  the  award  for  eight  weeks  should  take  precedence  of 
that  for  thirty  weeks  has  not  been  presented  upon  this  appeal  and  would 
seem  to  be  wholly  immaterial.  The  question  at  issue  in  this  case  as  to 
whether  an  award  could  be  made  for  temporary  total  disability  in  the  event 
of  the  claimant  being  able  to  resume  employment  within  the  period  of  the 
award  for  permanent  partial  disability  did  not  arise  in  the  Fredenhwrg  case, 
nor  was  the  possibility  of  his  resuming  employment  suggested.  The  nature  of 
his  injuries  to  both  hands  and  both  feet  from  a  current  of  electricity  were  so 
serious  that  following  the  decision  of  the  appeal,  an  award  was  made  for 
permanent  total  disability.  That  case  is  applicable  to  the  facts  of  this  case 
only  to  the  extent  of  holding  that  concurring  awards  cannot  be  made. 

We  conclude  that  the  awards  should  be  affirmed.  Award  unanimously 
affirmed. 

Makhoffeb  v.  Mabiiofteb,  220  N.  Y.  543,  May  1,  1D17. 
Pouin),  J.:  On  November  27,  1915,  claimant's  right  hand  was  injured 
in  the  course  of  his  employment.  The  second  finger  was  cut  off  and  the  thumb 
and  index  finger  were  severely  lacerated.  The  injuries  to  the  thumb  and 
finger  might  constitute  temporary  total  disability  under  paragraph  2  of 
section  15  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  ch.  67),  for 
which  he  would  be  entitled  to  compensation  at  the  rate  of  sixty-six  and  two- 
thirds  per  cent  of  his  average  weekly  wages  to  be  paid  to  him  during  the 
continuance  thereof,  not  to  exceed   $3,500.     The   loss  of  the  second  finger 
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Sons  4&  Co.;  and  Yamin  v.  Harris  Raincoat  House,  Later,  in  an 
opinion,  it  afBrmed  the  double  award  of  Days  v.  Trimmer  &  Sons. 
For  the  citations  of  these  decisions  see  appended  list  of  cases. 

A  recent  opinion  of  Commissioner  Lyon  based  upon  the  opinion 
of  the  Court  of  Appeals  in  the  Marhoffer  case  is  Novemhrini  v. 
Holahan,  S.  D.  R,  vol.  18,  p.  603,  Dec.  23,  1918. 

C.  Receipt  of  wages  by  injured  employee  during  period  of  disa- 
bility,—  While  receiving  compensation  for  permanent  partial 
disability  an  injured  employee  may  in  addition  earn  such  wages 
as  he  can,  even  though  they  be  as  much  or  more  than  his  wages 
at  the  time  of  his  accident ;  so  that,  he  may  be  getting  at  the  end 
of  the  week's  work  full  pay  from  an  employer  and  two-thirds  pay 
trom  an  insurance  carrier.  But  while  receiving  compensation 
for  total  disability  any  wages  that  an  injured  employee  may  earn 
are  a  charge  by  way  of  reducing  or  entirely  eliminating  com- 
pensation. Commissioner  Lyon  has  interpreted  the  law  of  reduced 
earnings  as  follows: 

O'ESAU  V.  Bliss  Co.,  8.  D.  R.,  vol.  14,  p.  696,  Bui.,  vol.  3,  p.  79,  Nov.  16,  1917, 

in  part. 

The  Workmen's  Compensation  Law  in  its  general  features  does  not  look  to 
the  payment  of  damages  to  an  injured  employee  for  industrial  accidents.  The 
whole  genius  of  the  compensation  system,  as  it  seems  to  me,  is  based  upon 
the  proposition  that  the  question  of  damages  per  se  shall  be  eliminated  and 
payments  shall  be  made  on  the  basis  of  reduced  earnings  or  reduced  earning 
capacity,  tbe  compensation  being  paid  for  the  purpose,  if  the  injured  man  is 
capable  of  being  restored  to  industry,  of  supplying  him  and  his  family  with 
the  means  of  subsistence  while  he  is  either  recovering  from  his  injury  or  if 
his  injury  is  such  as  to  incapacitate  him  for  his  former  employment,  while 
he  is  learning  to  perform  other  services  which  his  injured  condition  makes 
possible. 

The  whole  theory  of  the  law,  therefore,  pre-supposes  a  reduction  in  earning 
power  before  anything  arises  which  the  Industrial  Commission  can  take 
cognizance  of.  Perhaps  this  statement  should  be  qualified  when  we  take  into 
consideration  tiie  payments  made  for  dismemberment.  A  man,  for  instance, 
who  losses  the  sight  of  an  eye  is  to  be  paid  128  weeks'  compensation,  though 
he  go  back  to  work  at  his  old  wages  the  day  following  his  accident,  but  I  do 
not  think  that  this  militates  against  the  general  theory  of  the  law,  his  com- 
pensation  in  that  cajse  being  apparently  based  oh  a  conclusive  presumption 
that  his  earning  capacity  will  be  diminished  in  the  course  of  his  lifetime  by 
what  would  be  equivalent  to  128  weeks'  compensation. 

The  Commissioner,  however,  holds  that  an  employer  who  pays 
wages  to  his  employee  during  a  fixed  period  of  compensation  for 
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disniembennciit  may  reclaim  the  amount  of  such  wages  from  the 
total  allowance  of  compensation.    Thus,  he  says : 

Ntbroe  v.  Milui  Kstate,  S.  D.  R.,  vol.  18,  p.  637,  Jan.  15,  1919,  in  part. 

There  is  undisputed  proof  in  the  record  that  the  employer  has  continued  to 
pay  the  claimant  his  full  wages  ever  since  his  disability.  If  the  employer 
asks  it,  the  number  of  weeks  during  which  he  has  received  his  wages  from  the 
Mills  estate  should  be  deducted  from  the  total  of  288  weeks  for  the  loss  of  the 
leg.  This  I  think  should  not  be  done  unless  the  Mills  estate  require  it, 
because  I  suppose  it  is  perfectly  proper  for  an  employer  to  continue  the  wages 
of  an  old  and  faithful  employee  if  he  wishes,  altogether  apart  from  the 
question  of  compensation.  In  no  event  does  the  payment  of  wages  by  the 
employer  relievo  Uie  insurance  carrier  from  the  payment  of  the  specified  num- 
ber of  weeks  for  an  amputation. 

The  Commission  denied  compensation  to  an  employee  whoso 
employers  paid  him  his  full  salary  while  ho  was  temporary  dis- 
abled from  working:  Rosenwald  v.  Fine  II at  Manufacturing  Co., 
S.  D.  K.,  vol.  12,  p.  676,  Feb.  16,  1917.  In  granting  compensa- 
tion to  temporarily  injured  employees  it  deducted  full  and  reduced 
pay  earned  on  certain  days  during  the  period  of  recovery :  Gleason 
V.  Hall,  S.  D.  R,  vol.  12,  p.  547,  Jan.  15,  1917;  Schuler  v- 
Petroll,  S.  D.  R,  vol.  15,  p.  628,  Mar.  11,  1918. 

In  the  noteworthy  case  of  Ridout  v.  Rodgers  &  Uaggerty,  the 
hands,  eye,  and  face  of  Ridout,  an  expert  mason,  were  severely 
injured  by  an  explosion  of  gasoline.  He  elected  to  sue  a  third 
party.  This  action  ran  on  for  two  years  or  more  and  was  finally 
discontinued  because  of  court  demands  for  evidence  impossible 
to  obtain.  Meanwhile  Ridout  had  removed  from  New  York  to 
Connecticut  and  undertaken  certain  masonary  contracts  in  which 
he  supervised  the  work  of  his  sons,  doing  some  of  the  finer  work 
himself.  Having  failed  in  his  action  for  damages,  he  fell  back 
upon  his  claim  for  compensation.  The  employer  resisted  the 
claim  partly  upon  the  ground  that  Ridout  "  had  heen  in  gainful 
employment  since  his  injury."  Ridout  testified  that  he  had  not 
made  $500  by  his  contracts.  His  wage  at  time  of  the  accident, 
$6  per  day,  meant  $1,800  a  year  under  method  one.  He  would 
have  had  to  have  earned  more  than  $600  per  year  by  contract  or 
other  work  in  order  to  incur  any  reduction  of  compensation.  Upon 
December  11,  1917,  more  than  three  years  after  the  accident,  the 
Commission  found  his  average  weekly  wage  to  have  been  $34.61 
and  awarded  him  compensation  at  the  rate  of  $15  per  week  for 
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eye,  extended  to  accidents  under  the  new  clause  of  subd.  3  rela- 
tive to  partial  loss  and  partial  loss  of  use  of  a  hand,  arm,  foot, 
1^  or  eya  Upon  further  appeal,  the  Court  of  Appeals  reversed 
the  Appellate  Division's  order  and  affirmed  the  Commission's 
award  of  $20  for  183  weeks.  Its  per  curiam  opinion  appears 
below,  page  160.  A  factory  superintendent  having  lost  four  fingers 
of  a  hand  and  the  Commission  having  made  award  for  proportion- 
ate loss  of  the  hand,  the  insurance  carrier  argued  that  award 
should  have  been  made  for  loss  of  each  finger  but  the  Appellate 
Division  affirmed  the  award,  saying: 

Berman  v.  Beuancb  Metal  S.  &  S.  Co.,  187  App.  Div.  816,  May  7,  1919. 

in  part. 
We  are  of  the  opinion  that  under  the  statute  it  was  competent  for  the 
Industrial  Commission    to  estimate   the   proportionate   loss  of   the  use  of 
claimant's  hand,  and  that  the  award  is  not  to  be  disturbed  on  this  account. 

Illustrative  awards  for  porportionate  loss  of  the  hand  are: 
Ilartman  v.  American  Meter  Co.,  S.  D.  R.,  vol.  17,  p.  600,  June 
13,  1918;  Repo  v.  BaHlett  AllrSteel  Scythe  Co.,  S.  D.  R,  vol. 
17,  p.  604,  June  17,  1918;  and  Perils  v.  Lederer,  S.  D.  R,  vol. 
19,  p.  — ,  BuL,  vol.  4,  p.  146,  Mar.  11,  1919.* 

E.  Accidents  prior  to  amendments  of  1917 — decisions  and 
opinions. —  The  following  cases  illustrate  the  problems  of  the  Com- 
mission and  the  courts  under  Workmens  Compensation  Law,  §  15, 
subd-  3,  as  it  stood  prior  to  the  amendments  permitting 
awards  for  proportionate  loss.  With  exception  of  the  cases  upon 
loss  of  phalanges  their  effect  is  offset  by  the  amendments  as  con- 
cerns accidents  occuring  subsequent  to  July  1,  1917. 

1.  Loss  of  phalanges. —  In  Matter  of  Petrie  the  Appellate 
Division  held  that  amputation  of  one-third  of  the  bone  constituted 
loss  of  an  entire  phalange,  but  in  Modeler  v.  Hawhes  that  loss  of 
a  mere  shaving  of  bone  did  not  constitute  loss  of  the  phalange. 
The  Court  of  Appeals  affirmed  the  Petrie  decision*  Texts  of  the 
three  opinions  are  in  Bulletin  81,  pages  286-293.  The  following 
later  opinions  are  in  line  with  the  Petrie  and  Mockler  cases. 

*  The  State  Industrial  Commission  has  adopted  a  schedule  of  suggested 
proportional  allowances  in  cases  of  loss  of  two  or  more  digits  which  has  been 
published  in  the  Monthly  Labor  Review  of  the  United  States  Department  of 
Labor,  vol.  8,  pp.  864,  865  (March,  1919). 
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Lor-s  of  one-eighth  of  an  inch  of  the  bone  from  the  end  of  a 
finger  is  compensatablc  for  temporary  total  disability  but  not  for 
loss  of  one-half  of  the  finger : 

Gbigbb  v.  Gotham  Can  Co.,  177  App.  Div.  29,  Mar.  7,  1917. 

Lyon,  J.:  In  May,  1916,  the  claimant  wa*  employed  as  an  operator  upon 
a  press  used  for  shaping  covers  in  a  tin  can  manufacturing  establishment 
in  the  borough  of  Brooklyn,  city  of  New  York.  By  the  accidental  repeating 
of  the  press  the  second  finger  of  her  right  hand  was  caught,  and  as  the 
State  Industrial  Commission  has  found,  ''  She  received  a  traumatic  amputa- 
tion of  one-eighth  of  an  inch  of  the  bone,  eame  being  a  substantial  portion  of 
the  bone."  An  award  was  made  for  the  loss  of  one-half  of  the  middle  finger 
of  the  right  hand. 

The  sole  ground  of  appeal  by  the  employer  and  the  insurance  carrier  is 
that  the  amputation  of  so  minor  a  portion  of  the  first  phalange  did  not  of 
itself  constitute  loss  of  the  phalange,  and  hence  loss  of  one-half  the  finger, 
within  the  intent  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap. 
67;  Laws  of  1914,  chap.  41,  as  omd.) 

It  was  held  in  Matter  of  Grammid  v.  Zifin  {219  N.  Y.  322,  325)  that  a 
hand  was  not  lost  provided  it  could  fulfill  in  a  degree  fair  and  worth  con- 
sidering, in  any  employment  for  which  the  claimant  was  physically  and 
mentally  fitted  or  adaptive,  its  normal  and  natural  functions. 

In  Matter  of  Petrie  (215  N.  Y.  335,  affg.  165  App.  Div.  561)  the  State 
Workmen's  Compensation  Commission  found  that  the  injury  resulted  in  the 
amputation  of  the  finger  near  the  firat  joint,  and  also  that  in  such  amputa- 
tion about  one-third  of  the  bone  of  the  distal  phalange  was  cut  off,  and  the 
Commission  made  an  award  for  the  loss  of  the  entire  phalange.  The  Court 
of  Appeals  held  that  the  conclusions  of  the  Commission  construed  together 
and  in  the  light  of  the  evidence  might  be  regarded  as  stating  that  sub- 
stantially all  of  the  phalange  was  cut  off,  and  that  on  that  theory  the  award 
might  be  sustained.  In  its  opinion  the  court  said:  "Applying  these  rules 
to  what  happens  to  be  in  this  case  an  accident  of  minor  importance,  we 
think  we  should  hold  that  the  provisions  of  the  statute  providing  compensa- 
tion for  the  loss  of  a  certain  portion  of  the  finger  become  operative  and 
applicable  when  it  appears  that  substantially  all  of  the  portion  of  the  finger 
so  designated  has  been  lost,  and  that  we  should  not  interpret  such  pro- 
visions too  narrowly  for  the  purpose  of  defeating  a  recovery." 

In  the  case  of  Mockler  v.  Hanckes  (173  App.  Div.  383)  the  injury  was  very 
similar  to  that  in  the  case  at  bar,  and  resulted  in  "the  amputation  of  the 
tip  of  the  bone  of  the  second  finger  of  the  right  hand."  The  Workmen's 
Compensation  Commission  l.eld  that  the  loss  of  this  small  portion  of  the 
bone  of  the  finger  was  equivalent  to  the  loss  of  the  first  phalange,  and, 
therefore,  to  the  loss  of  one-half  of  the  finger,  and  made  an  award  accordingly. 
This  count  unanimously  set  aside  the  award,  and  rightly  too  I  think. 

Upon  the  ar*rument  of  the  case  at  bar,  appellants'  counsel  presented  to  the 
court  an  X-ray  photograph  of  the  claimant's  injured  hand  in  the  Mockler 
case  for  comparison  with  the  X-ray  photograph  contained  in  the  record 
herein  showing  the  injury  to  the  claimant's  hand.  While  the  photographs 
disclose  a  clearly  perceptible  difference  in  the  extent  of  the  two  injuries,  each 
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was  caugbt  between  the  knives  of  the  machine,  amputating  one-quarter  of 
an  inch  of  the  distal  phalange  of  the  index  finger  and  one-eighth  of  an  inch 
of  the  distal  phalange  of  the  seoond  finger  of  his  right  hand,  the  Commission 
finding  ^'  same  being  a  substantial  portion  of  the  said  phalanges."  *  *  * 

The  grounds  of  the  appeal  are:  (1)  That  assuming  any  award  should 
have  been  made  against  the  carrier,  the  same  should  have  been  based  upon 
either  subdivision  2  or  4  of  section  15  of  the  Workmen's  Compensation  Law, 
and  not  as  it  was  based,  upon  subdivision  3  of  that  section.     •     •     * 

As  to  the  first  ground  of  appeal,  the  Commission  has  treated  each  injure- 
as  constituting  permanent  partial  disability,  and  has  allowed  the  claimant 
the  compensation  fixed  therefor  by  subdivisi<m  3  of  section  15  for  the  Ios« 
of  the  first  ph'ilange,  or  one-half  of  the  first  finger,  twenty-three  weeks,  and 
for  the  loss  of  the  first  phalange,  or  one-half  of  the  second  finger,  fifteen 
weeks.  The  only  surgeon  examined  at  the  hearing  testified  that  he  foimd 
the  joints  of  the  terminal  phalanges  normal,  and  just  as  good  as  the  others, 
and  that  he  did  not  think  the  injuries  would  incapacitate  the  claimant  to 
any  extent  in  performing  the  labor  which  he  was  performing  when  injured, 
or  interfere  at  all  with  his  carrying  on  work  as  a  machinist.  How  long  the 
claimant  was  incapacitated  from  woi4cing  does  not  appear.  The  only  evidence 
upon  the  subject  is  that  of  the  claimant  that  prior  to  the  time  of  the  hearing 
in  October,  1916,  he  had  been  working  on  the  lakes  at  thirty  dollars  per 
month  and  board,  and  at  the  time  of  the  hearing  was  a  clerk  in  a  grocery 
store  at  seven  dollars  per  week.  The  claimant  testified  that  as  to  the  second 
linger  the  doctor  cut  a  portion  off,  and  that  the  claimant  did  not  know 
whether  he  cut  the  bone,  and  that  as  to  the  index  finger  he  could  not  tell 
whether  there  was  any  of  the  l)oiie  gone.  The  X-ray  photograph  received  in 
evidence  was  confirmatory  of  the  testimony  of  the  physician  and  the  finding 
of  the  Conmiission  that  one-fourth  inch  of  the  bone  of  the  index  finger  was 
gone  and  one-eighth  inch  of  the  bone  of  the  second  finger.  It  also  showed 
a  practically  normal  projection  of  the  fleshy  bulbous  terminal  part  of  each 
finger  beyond  the  end  of  the  bone.  We  think  the  award  of  the  Commission 
for  the  loss  of  the  first  phalange  of  each  finger,  and  the  consequent  loss  of 
one-half  of  the  finger  was  not  justified,  and  that  the  award  instead  of  bemg 
based  upon  permanent  partial  disability  should  have  been  of  sixty-six  and 
two-thirds  per  centum  of  the  difference  between  the  claimant's  average 
weekly  wage  and  his  wage  earning  capacity  in  the  same  employment  or  other- 
wise during  the  continuance  of  such  pcu-tial  disability.  {Mockler  v.  Hawkcs, 
173  App.  Div.  333;  Oeiger  v.  Gotham  Can  Co,,  177  id.  29;  163  N.  Y.  Supp. 
678;  Thompson  v.  Sherwood  Shoe  Co.,  178  App.  IWv.  319;  164  N.  Y.  Supp. 
809.)  The  case  is  very  different  from  that  of  Mdtivr  of  Pctrie  (315  N.  Y. 
335)  in  which  the  court  afiirmed  an  award  for  the  loss  of  the  phalange  upon 
the  ground  that  in  the  light  of  the  evidence  the  conclusions  of  the  Commission 
might  be  regarded  as  stating  that  substantially  all  of  the  phalange  had 
been  cut  off.  In  the  case  at  bar  the  evidence  is  conclusive  that  such  was  not 
the  fact.    •    •     • 

For  the  reasons  stated  in  considering  the  first  and  second  groimds  of  appeal, 
the  award  must  be  set  aside  and  the  case  remitted  to  the  Commission  to 
make  an  award  in  accordance  with  the  views  herein  expressed. 

All  concurred.  Award  reversed,  and  matter  remitted  to  the  Commission 
for  action  in  accordance  with  the  opinion. 
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Upon  authority  of  its  decisions  in  the  Tetro  and  Ide  cases,  the 
Appellate  Division  on  June  30,  1919,  reversed  the  award  in 
Buono  V.  Stanley  Co. 

Loss  of  the  di.^al  phalange  and  of  an  inconsequential  portion 
of  the  proximal  phalange  does  not  constitute  loss  of  an  entire 
digit: 

Babon  v.  National  Mktal  Spinning  and  Stamping  Co.,  182  App.  Div.  284, 

Mar.  6,  1918. 

Lyon,  J.:  The  queation  presented  by  this  appeid  is  whether  the  claimant 
was  entitled  to  be  awarded  compensation  for  the  loss  of  an  entire  thumb, 
or  for  the  loss  of  only  one-half  a  thumb. 

In  March,  1917,  the  claimant  while  engaged  in  feeding  metal  into  a  power 
press  at  the  plant  of  his  employer,  a  manufacturer  of  brass  goods  in  the 
city  of  New  York,  had  his  thumb  accidentally  caught  in  the  press  and  the 
end  of  it  crushed.  The  State  Industrial  Conunissioa  made  an  award  of 
compensation  for  the  loss  of  the  entire  thumb.  The  appellants  claim  that 
the  award  should  have  been  limited  to  an  award  for  the  loss  of  one-half 
the  thumb. 

There  is  practically  no  dispute  as  to  the  nature  and  extent  of  the  injury 
which  the  claimant  sustainiHl.  Tlic  first  or  distal  phalanx  was  amputated. 
The  injury  to  the  second  or  proximal  phalanx  consisted  of  the  removal  of 
a  small  triangular  piece  of  bone  about  three-eighths  of  an  inch  in  length  on 
its  longest  side,  running  to  a  point  on  the  inside  of  the  thumb,  which  had 
for  its  base  a  portion  of  the  apex  of  the  phalanx.  An  X-ray  photograph 
show^H  the  fleshy  covering  of  the  wliole  proximal  phalanx  of  the  injured  thumb 
to  be  practically  the  same  as  that  of  the  uninjured  thumb.  The  report  of 
a  surgeon  of  the  medical  division  of  the  Commission  mentions  the  injury  to 
the  proximal  phalanx  as  being  no  more  than  the  involvement  of  a  very  small 
portion  of  the  bone. 

The  Commission  has  found  that  the  injuries  resulted  in  the  amputation 
and  loss  of  the  distal  phalanx  together  with  the  oblique  loss  of  the  tip  of  the 
proximal  phalanx  of  the  left  tluiinb,  **  conHiclfrcd  as  (ho  los»  of  the  ontire 
left  thumb."  The  evidence,  which  includes  an  X-ray  photograph  showing 
distinctly  the  nature  and  txtcnt  of  the  injury  to  the  proximal  phalanx, 
being  undisputed,  the  finding  of  the  Commission  that  the  injuries  should  bo 
considered  as  the  loss  of  the  entire  thumb  is  a  legal  conclusion  subject  to 
review  by  this  court. 

Secticm  15,  subdivision  3,  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67),  in  force  at  the  time  of  the  injury,  provided:  ''The  loss 
of  the  first  phalanp^e  of  the  thumb  or  finger  shall  be  connidered  to  be  equal 
to  the  loss  of  one-half  of  such  thumb  or  finger,  and  compensation  shall  be 
one-half  of  the  amount  above  specified.  The  loss  of  more  than  one  phalange 
shall  be  considered  as  the  loss  of  the  entire  thumb  or  finger."  Whether  the 
award  should  have  been  for  the  loss  of  the  entire  thumb  or  for  the  loss  of 
only  one-half  the  thumb  depends  very  much  upon  the  construction  which 
should  be  given  the  last  sentence  above  quoted.  If  the  sentence  means  that 
the  loss,  however  slight,  of  more  than  one  phalange  of  a  thumb  or  finger 
shall  entitle  a  claimant  to  an  award  of  compensation  for  the  loss  of  the 
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entire  thumb  or  finger,  then  the  taking  off  of  the  most  minute  sliver  of  the 
second  phalanx,  without  regard  to  whether  it  in  fact  disabled  the 
second  phalanx,  would  entitle  the  claimant  to  an  award  for  tlie  loss  of  an 
entire  finger.  However,  if  the  sentence  should  be  construed  as  requiring  tiie 
loss  of  more  phalanges  than  one  in  order  to  constitute  the  loss  of  an  entire 
finger,  then  the  loss  of  a  portion  of  the  second  phalanx  must  be  so  sub- 
stantial as  to  entitle  the  claimant  to  an  award  if  it  were  the  only  phalanx 
injured.  Apparently,  it  was  not  the  intention  of  the  Legislature  that  a 
different  rule  should  be  applied  to  an  injury  to  the  proximal  phalanx  of  a 
thumb  or  finger  from  that  applicable  to  the  distal  plutlanx,  and  that  an 
injury  which  should  be  treated  as  inconsequential  when  occurring  to  one 
phalanx  should  be  treated  as  creating  disability  and  ccMupensative  when 
occurring  to  another.  The  statute  makes  no  such  distinction.  It  treat;s 
both  alike.  In  either  ca-se  the  disability  to  the  phalanx  to  be  compensative 
must  tw,  as  was  said  in  the  frequently  quoted  portion  of  the  opinion  in 
Afattrr  of  Gmmmici  v.  Zinn  (219  N.  Y.  322)  :  That  a  **  hand,  or  the  use  of  it, 
was  not  lost,  provided  it  could  fulfill,  in  a  degree  fair  and  worth  considering, 
in  any  employment  for  which  the  claimant  was  physically  and  mentally 
fitted  or  adaptive,  its  normal  and  natural  functions."  In  Matter  of  Petrie 
(215  N.  Y.  336)  it  was  held  that  the  provisions  of  the  statute  for  compensa- 
tion for  the  loss  of  a  certain  part  of  a  finger  become  operative  and  aj^licablo 
when  it  appears  that  substantially  all  of  the  portion  of  the  finger  so  desig- 
nated has  been  lost. 

It  is  apparent  from  an  inspection  of  the  X-ray  picture  that  the  slight 
chipping  off  of  the  second  phalanx  has  not  lessened  the  use  of  the  phalanx. 
The  Commission  has  made  no  finding  that  the  injury  has  so  done  or  that 
the  loss  suffered  by  the  claimant  is  of  a  substantial  portion  of  the  phalanx. 
The  case  is  practically  identical  as  to  the  seriousness  of  the  injury  with  the 
following  cases  relating  to  injuries  to  the  distal  phalanx:  Mockier  v. 
Hawkes  (173  App.  Div.  333) ;  Oeiger  v.  Ootham  Can  Co.  (177  id.  29),  and 
Thompson  v.  Sherwood  Shoe  Co.  (178  id.  319),  in  each  of  which  we  held  that 
the  injury  did  not  constitute  the  loss  of  a  phalanx. 

The  award  should  be  reversed  and  the  claim  remitted  to  the  Commissioo. 
All  concurred.    Award  reversed  and  matter  remitted  to  Conmiission. 

2.  Pcmia7icnt  loss  of  use  of  digits. — Amendment  of  L.  1910, 
eh.  022,  to  the  paragraph  entitled  "  Lobs  of  use  "  in  Workmc!i\' 
ComiKJusation  Law,  §  15,  jmbd.  3,  extends  its  provisions  to  i)cnna- 
nent  loss  of  use  of  a  thumb,  finger,  toe  or  phalange.  The  para- 
graph makes  loss  of  use  from  ankylosis  or  other  condition  equiva- 
lent to  amputation. 

In  four  cases  of  ankylosis  in  which  the  accidents  occurred  prior 
to  the  amendment,  the  Appellate  Division  has  handed  down 
opinions.  The  text  of  the  earliest  of  these,  Feinman  v.  Alheri 
Mfg.  Co.,  has  been  published  in  Bulletin  81,  pages  293-296. 
The  form  of  the  Commission's  finding  in  this  case  (S.  D.  R.,  vol  4, 
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p.  365)  suggeats  that  the  award  had  been  made  for  temporary 
total  disability  under  Workmen's  Compensation  Law,  §  15, 
subd.  2.  The  court,  however,  appeared  to  hold  that  the  Commis- 
sion had  tried  to  apply  the  '*  Other  cases  "  paragraph  of  subd.  3. . 
It  rejected  such  application.  In  a  unanimous  decision  without 
opinion.  May  2,  1917,  the  Appellate  Division  affirmed  an  award 
for  loss  of  a  finger  to  an  employee  whose  injury  consisted  of 
permanent  ankylosis  of  the  finger:  Stauferiberg  v.  Muller  &  Son, 
S.  D.  R.,  vol.  10,  p.  503,  Aug.  28,  1916;  178  App.  Div.  942, 
May  2,  1917.  The  full  texts  of  two  of  the  later  opinions  and 
]>ertincut  part  of  the  third  are  presented  here.  In  contradiction 
of  the  Feinman  and  Staufenberg  decisions,  they  hold  that  the 
*'  Other  cases  "  paragra])h  was  the  proper  basis  of  award  for  stiff 
fingers  before  the  amendment.  In  the  third  and  latest  case  the 
court  reverses  the  award  and  remits  the  case  to  the  Commission 
because  the  award  does  not  take  into  account  "wage-earning 
capacity  "  subsequent  to  the  accident.     The  texts  are  as  follows: 

Supple  v.  Erie  R.  R.  Co.,  180  App.  Div.  135,  Nov.  14,  1917. 

CooiiBANfi,  J.:  The  claimant  was  injured  May  5,  1916.  The  finding  of 
the  Conunisijion  is  that  "  the  index  finger  of  his  right  hand  became  infected 
and  resulted  in  an  ankylosis,  thereby  causing  a  permanent  loss  of  use  of  that 
finger."  On  this  finding  an  award  of  compensation  was  made  by  the  Com- 
mi?fsiun  of  sixty-six  and  two-thirds  per  centum  of  the  average  weekly  wagefi 
of  the  employee  for  a  period  of  forty-six  weeks  "  for  the  equivalent  of  the  loss 
of  the  index  finger  of  the  right  hand." 

No  witness  was  examined  on  the  hearing  before  the  Commission.  There 
is  no  evidence  supporting  the  finding  that  the  claimant  has  sustained  a  loss  of 
use  of  his  finger.  The  employer's  first  report  of  injury  states  as  the  injury 
to  the  claimant  that  the  skin  was  broken  on  the  second  and  third  fingers  on 
the  right  hand  and  that  the  injury  did  not  cause  loss  of  any  member  or  part 
of  member.  The  attending  physician's  report  contains  the  following  questions 
and  answers:  **  Give  an  accurate  description  of  the  nature  and  extent  of  the 
injury.  Infected  finger,  left  hand,  and  necrosed  bone.  ♦  ♦  •  Has  the 
injury  resulted  in  a  jxTmanent  disability  or  disfigurement  of  head  or  fact'? 
No.  If  so,  what?  (Permanent  disability,  such  as  loss  of  whole  or  parts  of 
fingers,  etc.,  must  be  accurately  marked  on  diagram. )  Stiff  fingers.  *  *  • 
For  what  period,  from  the  date  of  accident  (not  from  date  of  this  report)  is 
disability  likely  to  exist?  Twelve  weeks."  In  the  employee's  claim  for  com- 
pensation to  the  Commission  he  states  that  he  estimates  his  disability  will 
continue  for  the  remainder  of  his  life,  and  that  his  daily  earnings  have  been 
reduced  by  the  injury  twenty-five  cents  per  day,  and  in  his  claim  to  the 
employer  for  compensation  the  employee  stated  that  his  index  finger  was 
"  permanently  disabled,  being  stiff."  This  is  all  the  evidence  disclosed  by  the 
record.  It  will  be  observed  that  the  Commission  accepted  the  claimant's  own 
opinion  that  bis  finger  was  permanently  disabled  in  preference  to  the  opinion 
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of  the  attending  physician  that  the  disability  was  likely  to  exist  twelve  weeks, 
although  tiiis  was  not  a  physician  furnished  by  the  employer.  AjBsuming, 
however,  that  there  is  evidence  of  a  permanent  disability  in  the  use  of  the 
index  finger,  there  is  not  a  scintilla  of  evidence  that  such  disability  is 
equivalent  to  the  loss  of  that  finger,  or  even  remotely  approximates  thereto. 
The  claimant  has  stated  that  his  finger  is  **  permanently  disal)led,  being 
stiff,"  and  this  statement  has  ibeen  deemed  worthy  by  the  Commission  whereon 
to  predicate  their  finding  of  a  permanent  ankylosis,  although  the  only  medical 
evidence  in  the  case  is  to  the  contrary.  But  there  is  no  evidence  remote  or 
otherwise  that  this  permanent  ankylosis  is  of  such  a  character  as  to  render 
useless  the  finger  or  destroy  its  efficiency.  No  presumption  safeguards  the 
finding  of  the  Commission  as  to  the  extent  of  the  injury  or  the  rate  of  eom* 
pcnsation  to  be  awarded.  {Matter  of  Kanzar  v.  Acorn  Manufacturing  Co., 
210  N.  Y.  326.)  If  tlie  injured  finger  can  fulfill  "  in  a  degree  fair  and  worth 
considering,  in  any  employment  for  which  the  claimant  was  physically  and 
mentally  fitted  or  adaptive,  its  normal  and  natural  functions,"  it  is  not  lost. 
{Matter  of  Orammici  v.  Zinn,  219  N.  Y.  322;  Matter  of  Kanzar  v.  Acofn 
Manufacturing  Co.,  supra,)  It  does  not  appear  in  this  case  that  the  injured 
finger  cannot  partially  and  in  a  fair  degree  fulfill  its  normal  and  natural 
functions.  The  ankylosis  may  relate  only  to  a  single  joint  and  that  only  to  a 
very  slight  extent. 

We  think  also  that  even  if  there  is  a  permanent  loss  of  the  use  of  the  finger, 
an  improper  rate  of  compensation  has  been  adopted.  The  statute  by  amend- 
ment since  the  accident  provides  that  "  permanent  loss  of  the  use  of  a  band. 
arm,  foot,  leg,  eye,  thumb,  finger,  toe  or  phalange,  shall  be  considered  as  the 
equivalent  uf  the  loss  of  such  hand,  arm,  foot,  leg,  eye,  thumb,  fiitger,  toe  or 
phalange."  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  §  15,  subd.  3, 
as  amd.  by  Laws  of  1916,  chap.  622.  See,  also,  Laws  of  1917,  chap.  705, 
amdg.  said  §  15,  subd.  3.)  Under  the  statute  as  it  was  at  the  time  of  the 
accident  a  finger  was  not  included  in  that  category.  An  award  has  been 
erroneously  made  for  the  equivalent  of  the  loss  of  the  index  finger.  The  case 
of  the  claimant  falls  within  another  part  of  the  statute  (§15,  subd.  3)  regu- 
lating "  Other  cases,"  which  provides  that  '^  the  compensation  shall  be  sixty- 
six  and  two-thirds  per  centum  of  the  difference  between  his  average  weekly 
wages  and  his  wage-earning  capacity  thereafter  in  the  same  employment  or 
otherwise,  payable  during  the  continuance  of  such  partial  disability,"  subject 
to  the  qualification  that  such  compensation  cannot  exceed  that  for  the  loss  of 
a  finger.  {Matter  of  Feinma/ti  v.  Albert  Mnnufacturing  Co.,  170  App.  Div. 
147.     See,  also,  8u^g  v.  Erie  Railroad  Co,,  '180  id.   133,  decided  herewith.) 

The  award  should  bo  reversed,  and  the  proceeding  remitted  to  the  Com- 
mission. All  concurred.  Award  reversed  and  proceeding  remitted  to  the 
Commission. 

SuGO  v.  EmB  R.  R.  Co.,  180  App.  Div.  133,  Nov.  14,  1917. 

Cochrane,  J.:  The  claimant  was  injured  January  14,  1916.  The  finding 
of  the  Commission  is  that  "the  index  finger  of  the  right  band  became 
ankylosed,  and  Sugg  has  permanently  lost  the  use  of  that  finger."  Com- 
pensation has  been  awarded  at  the  rate  of  sixty-six  and  two-thirds  per  centum 
of  the  average  weekly  wages  of  the  claimant  for  a  period  of  forty-six  wedu 
"  for  the  equivalent  of  the  loss  of  the  index  finger  of  his  right  hand." 

Although  the  record  is  not  very  satisfactory,  the  finding  that  the  claimant 
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has  permanently  lost  the  use  of  his  finger  probably  finds  support  therein.  But 
for  the  reasons  stated  in  Bupple  v.  Eric  Railroad  Co.  (180  App.  Div.  136), 
decided,  herewith,  an  improper  basis  of  compensation  has  been  adopted.  The 
accident  happened  prior  to  the  amendment  of  1916  to  subdivision  3  of  section 
15  of  the  Workmen's  Compensation  Law,  making  the  permanent  loss  of  the 
use  of  a  finger  equivalent  to  the  loss  of  such  finger.  (See  Consol.  Laws, 
chap.  67  [Laws  of  1914,  chap.  41],  §  15,  subd.  3,  as  amd.  by  Laws  of  1916, 
chap.  622.)  Instead  of  awarding  sixty-six  and  two-thirds  per  centum  of  the 
average  %veekly  wages  of  the  employee  for  forty-six  weeks  as  for  the  loss  of 
an  index  finger,  the  compensation  should  be  "  sixty-six  and  two-thirds  per 
centum  of  the  difFerence  between  his  average  weekly  wages  and  his  wage-earn- 
ing capacity  thereafter  in  the  same  employment  or  otherwise,  payable  during 
the  continuance  of  such  partial  disability,"  not  exceeding,  however,  the 
compensation  for  the  loss  of  an  index  finger.  (See  §  15,  subd.  3,  ''Other 
cases.") 

The  award  should  be  reversed  and  the  proceeding  remitted  to  the  Com- 
mission. All  concurred.  Award  reversed  and  proceeding  remitted  to  the 
Commission. 

Beiiiiens  v.  Ste\tsns  Co., App.  Div. ,  May  7,  1919,  in  part. 

The  claimant  was  injured  October  27,  1916.  The  injury  has  resulted  in  the 
contraction  and  inability  to  extend  the  second  and  third  fingers  of  the  right 
hand  with  consequent  Interference  with  the  function  of  the  hand  and  remain- 
ing fingers.  Seven  awards  have  been  made  from  time  to  time,  all  of  which 
have  been  paid  except  the  last  award  covering  the  period  from  August  6,  1918, 
to  September  27,  1918,  from  which  this  appeal  is  taken.  The  compensation 
paid  covers  a  period  of  ninety-one  weeks.  We  cannot  agree  with  the  conten- 
tion of  the  appellants  that  compensation  is  limited  to  fifty-five  weeks  for  the 
loss  of  a  second  and  third  finger  under  subdivision  3  of  section  15.  The 
injury  affects  the  use  of  the  hand  and  the  remaining  fingers  and  we  agree  with 
the  Commission  that  under  the  statute  as  it  was  at  the  time  of  this  acci- 
dent compensation  may  be  awarded  under  that  part  of  subdivision  3  of  section 
15  regulating  "other  cases."  [Matter  of  Sugg  v.  Erie  Railroad  Company, 
180  App.  Div.  1.33;  Matter  of  Supple  v.  Erie  Railroad  Company,  180  App. 
Div.  135.)  But  even  on  this  theory  the  award  is  wrong.  It  is  sixty-six  and 
two- thirds  per  centum  of  the  average  weekly  wages  of  the  claimant  before  the 
accident.  The  claimant  earned  nothing  during  the  period  covered  by  the 
award  but  the  statute  in  such  a  case  makes  the  compensation  not  sixty-six 
and  two- thirds  per  centum  of  the  difference  between  his  former  and  subsequent 
wages  but  sixty-six  and  two-thirds  per  centum  of  the  difference  between  his 
former  average  weekly  wages  and  **  his  wage  earning  capacity  thereafter  in 
the  same  employment  or  otherwise."  He  may  have  had  a  "wage  earning 
capacity  "  during  the  period  covered  by  this  award.  That  period  was  nearly 
two  years  after  the  accident.  Within  two  weeks  after  the  award  he  was 
working.  Perhaps  he  was  able  to  do  so  at  the  time  of  the  award.  No  testi- 
mony WRH  taken  on  this  point  and  the  award  is  imstipported.  The  CommiB- 
sion  should  detemrine  the  wage-earning  capacity  of  the  claimant  and  not 
base  the  award  alone  on  actual  wages  received  since  the  accident. 

The  award  should  be  reversed  and  the  proceeding  remitted  to  the 
Commission.  All  concurred.  Award  reversed  and  proceeding  remitted  to  the 
Commission. 
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3.  Loss  of  use  of  hcmd. —  Since  the  fingers  have  a  co-operative 
function,  loss  of  two  of  them  from  the  same  hand  may  be  more 
seriouj  than  loss  of  one  from  each  hand.  Yet,  the  compensation^ 
for  example,  which  the  Commission  could  grant  for  loss  of  the 
first  two  fingers  of  the  right  hand  under  Workmen's  Comp^asation 
Law,  §  15,  subd.  3,  as  originally  enacted,  could  not  be  greater 
than  the  compensation  for  loss  of  the  index  finger  of  the  left  hand 
and  the  second  finger  of  the  right  hand.  The  Legislature  has  cor- 
rected this  condition  by  amendments  of  L.  1917,  ch.  705,  to  sab- 
division  3  which  enable  the  Commission  to  award  compensation 
for  proportionate  loss  of  the  use  of  the  hand  or  foot  when  the 
injury  results  in  loss  of  more  than  one  finger  or  toa  Illustrative 
cases  of  accidents  occurring  subsequent  to  such  amendment  are  prt- 
sented  above,  pages  41,  42.  In  case  of  accident  occurring  prior  to 
such  amendment,  the  Commission  made  award  of  two  hundred 
and  forty-four  weeks  for  full  loss  of  a  hand  oii  account  of  injuiy 
limited  to  all  four  of  its  fingers.  In  two  cases  of  the  kind,  Gram- 
mici  V.  Zirva  and  Kanzar  v.  Acorn  Mfg.  Co,,  the  Court  of  Appeals 
reversed  orders  of  the  Appellate  Division  affirming  the  awards 
and  reduced  the  awaids  to  amounts  provided  by  the  schedules  for 
lo5s  of  fingers  and  phalanges.  The  opinions  of  the  Court  of 
Appeals  have  been  reproduced  in  Bulletin  81,  pages  284— 2S(). 
In  three  later  cases  the  Appellate  Division,  on  authority  of  the?e 
(\)urt  of  Appeals  opinions,  has  reversed  awards  with  opinion  and 
without  dissent.  Omitting  portions  not  pertinent  in  this  connec- 
tion, the  opinions  are  as  follows: 

Caek£y  v.  Island  Paper  Co.,  177  App.  Div.  73,  Mar.  7,  1917,  in  part 
Lyon,  J.:  In  July,  1914,  the  claimant,  then  eighteen  years  of  age,  8Ustain«Hl 
accidental  injuries  arising  out  of  and  in  the  courtie  of  a  hazardous  employmeni 
resulting  in  the  amputation  uf  his  left  arm  between  the  wrist  and  elbow,  and 
of  the  whole  of  the  second  and  third  fingers,  and  of  two  phalanges  of  the 
index  and  little  fingers  of  liis  right  hand.  In  October,  1914,  the  State  Work- 
men's Compensation  Commission  awarded  him  compensation  for  244  w«eks  for 
the  loss  of  his  left  hand,  and  116  weeks  for  the  loss  of  the  four  fingers  of  his 
ri^ht  hand,  the  rate  of  compensation  being  based  upon  his  then  daily  earnings 
of  one  dollar  and  sixty  cents,  or  an  average  weekly  wage  of  nine  doUaxs  and 
twenty-three  cents.  In  November,  1915,  upon  application  of  the  claimant, 
the  State  Industrial  Commission  reconsidered  the  decision  of  the  State  Work- 
men's Compensation  Commission,  and  determined  that  the  injuries  to  the 
right  hand  had  resulted  in  the  permanent  loss  of  the  use  of  the  hand,  and 
made  an  award  for  total  permanent  disaibility.    The  Commission  also  in  view 
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of  the  fact  that  under  normal  conditions,  claimant's  average  daily  wages  would 
be  expected  to  increase,  fixed  them  for  the  purposes  of  making  an  award  of 
compensation  at  two  dollars  and  fifty  cents  per  day,  or  at  an  average  weekly 
wage  of  fourteen  dollars  and  forty-two  cents.  Thereupon,  this  appeal  was 
taken  upon  the  groimds  that  the  claimant's  injuries  did  not  constitute  total 
permanent  disability;  and  that  the  award  was  excessive  aa  based  upon  such 
anticipated  increase  in  the  average  daily  and  weekly  wage. 

The  correctness  of  the  award  for  total  permanent  disability  depends  upon 
whether  the  claimant  can  be  said  to  have  lost  both  hands,  the  permanent  loss 
of  the  use  of  the  right  hand,  if  it  exists,  being  considered  the  loss  of  the  hand. 
Upon  the  hearing  before  the  Commission  it  appeared  that  the  claimant  had 
some  use  of  his  hand,  that  he  could  pick  up  a  lead  pencil,  but  nothing  much 
smaller;  could  write  his  name,  and  could  dress  himself  except  putting  on 
hia  collar  and  tie.  While  the  Commission  was  fully  warranted  in  making 
the  decision  which  it  did  under  the  statute  as  then  construed,  clearly  under 
the  recent  decisions  in  Matter  of  Orammici  v.  Zinn  (219  N.  Y.  322),  and 
Mat  ter  of  Kanzar  v.  Acorn  Mfg.  Co.  { Id.  326 ) ,  which  have  been  made  since 
the  decision  of  the  State  Industrial  Commission,  the  claimant  cannot  be 
said  to  have  lost  his  right  hand.  Hence,  making  an  award  for  total  permanent 
disability  was  not  justified,  but  the  award  should  have  been  made  for 
permanent  partial  disability.  In  this  respect,  therefore,  the  award  must  be 
reversed. 

Adams  v.  Boorum  A  Pease  Co.,  17J>  App.  Div.  412,  July  5,  1917,  in  part. 

Kellogg,  P.  J.:  The  claimant,  who  was  injured  on  January  22,  1916,  lost 
three  finders  of  the  right  hand,  and  the  index  finger  remaining  is  permanently 
ankylosed.  The  thumb  is  in  normal  condition.  The  palm  is  not  seriously 
affected  aside  from  the  loss  of  the  fingers.  It  is  evident  that  the  claimant 
has  some  use  of  the  hand,  and  within  Matter  of  Oram/mid  v.  Zinn  (219 
N.  Y.  322)  ;  Matter  of  Kanzar  v.  Acorn  Mfg.  Co.  (Id.  326) ;  Matter  of  Bo8- 
carino  v.  Carfagno  d  Dragonctto  (220  id.  323),  and  Carkey  v.  Island  Paper 
Co.  (177  App.  Div.  73;  163  X.  Y.  Supp.  710),  the  award  granting  compensa- 
tion for  the  loss  of  the  hand  cannot  stand.  It  is  unnecessary  to  discuss  just 
what  the  condition  of  the  index  finger  is,  for  it  was  conceded  by  appellants 
upon  the  trial  before  the  Commission  that  the  claimant  was  entitled  to  com- 
pensation for  the  loss  of  four  fingers. 

Section  15  of  the  Workmen's  Compensation  Law  fixes  a  schedule  of  com- 
pensation for  certain  disabilities,  and  provides,  in  substance,  that  in  other 
cases  of  permanent  partial  disability  the  compensation  shall  be  sixty-six  and 
two-thirds  pcrcentum  of  the  difference  between  the  average  weekly  wage  or 
earnings  before  and  after  the  injury,  subject  to  certain  conditions.  In  the 
schedule  of  compensation  a  fixed  sum  is  given  for  the  loss  of  a  finger  or 
thumb,  or  the  designated  parts  thereof,  and  for  the  loss  of  a  hand.  There  is 
no  other  provision  for  the  loss  of  a  part  of  a  hand.  (See  Consol.  Laws,  chap. 
67  [Laws  of  1914,  chap.  41],  §  15,  as  amd.  by  Laws  of  1915,  chap.  615.)* 
It  is,  therefore,  manifest  that  the  commission  cannot  determine,  in  a  case  like 
this,  that  a  part  of  the  hand  is  lost,  and  award  a  corresponding  part  of  the 
compensation  fixed  for  loss  of  a  hand.  If  the  hand  is  not  lost,  but  is  injured 
otherwise  than  by  the  loss  of  the  thumb  or  certain  fingers,  or  part  of  them, 

•  Sinco  and  by  T>awr  of  1910,  ch.  622,  and  Lawn  of  1917,  ch.  705. —  [Rep. 
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the  compensation  must  either  rest  upon  the  loss  of  the  separate  members, 
or  must  fall  under  the  provision  as  to  other  injuries  which  will  be  com- 
pensated for  by  the  difference  between  the  earning  power  before  and  after  the 
injury. 

Babrinoeb  v.  Clabk,  184  App.  Div.  696^,  Nov.  13,  1918. 
Woodward,  J.:  The  claimant  in  this  case,  a  girl  of  fifteen  at  the  time 
of  the  accident  on  the  26th  of  August,  1916,  had  her  hand  drawn  into  a  hot 
mangle,  in  the  employer's  laundry  at  Saratoga  Springs,  with  the  result  that 
she  lost,  by  amputation,  the  index,  middle  and  ring  fingers  of  her  left  band 
back  of  the  head  of  the  metacarpal  bones  at  about  one-quarter  of  an  inch 
back,  while  the  little  finger  was  amputated  at  the  second  joint.  The  end 
of  the  thumb  was  injured  in  its  fleshy  part,  and  appears  to  be  somewhat 
sensitive,  owing  to  the  necessary  treatment.  The  claimant  was  at  the  time 
m  the  course  of  her  high  school  training,  being  employed  in  vacation,  and 
is  now  studying  telegraphy,  where  she  expects  to  receive  from  seventy-two 
to  ninety-three  dollars  per  month.  There  is  no  evidence  that  she  will  not 
be  prepared  to  do  the  important  work  involved  in  telegraphing,  though  it 
does  appear,  by  reason  of  the  injury,  that  she  is  not  continuing  the  study 
of  typewriting  in  connection  with  her  telegraphic  work,  which  will,  in  a 
measure,  limit  her  efficiency,  no  doubt. 

The  State  Industrial  Commission  has  awarded  compensation  as  for  the 
total  loss  of  the  use  of  this  hand,  and  identically  the  same  question  which 
was  presented  in  Matter  of  Grammici  v.  ZUm  (219  N.  Y.  322)  is  involved 
in  this  appeal,  so  far  as  wo  are  able  to  discover.  There  it  was  held  that 
the  basis  of  the  award  was  the  loss  of  the  fingers,  not  for  the  total  loss  of 
use  of  the  hand;  and  we  think  this  rule  is  in  no  degree  modified  by  Butcher 
v.  American  Express  Company  (183  App.  Div.  162)  where  the  four  fingers 
were  amputated  up  to  and  including  the  greater  part  of  their  proximal  pha- 
langes, and  the  injury  to  the  thumb  made  it  impossible  to  bring  the  thumb  ir 
connection  with  the  palm  of  the  hand.  In  that  case  there  was  practically  a 
total  loss  of  the  use  of  the  hand  for  practical  purposes,  while  here  there  is 
merely  an  amputation  of  portions  of  the  fingers  for  which  specific  rates  are 
fixed  by  the  statute  (Consol.  Laws,  chap  67  [Laws  of  1914,  chap  41],  f  15, 
subd.  3,  as  amd.  by  Laws  of  1916,  chap.  622) ;  and  it  affirmatively  appears 
that  the  claimant  is  not  incapacitated  from  doing  the  work  for  which  she 
was  preparing  herself  at  th(-  time  of  the  injury. 

It  is  urged,  likewise,  that  the  State  Industrial  Commission  erred  in  fixing 
the  probable  wages  of  this  minor  at  twelve  dollars  per  week  as  the  basis  of 
the  award.  But  she  was  fifteen  years  of  age,  was  then  in  the  high  school, 
and  was  preparing  to  learn  telegraphy,  and  we  see  no  good  reason  why  she 
might  not  be  expected  to  earn  at  least  twelve  dollars  per  week  within  a 
reasonable  length  of  time  if  possessed  of  both  hands  unimpaired. 

We  are  of  the  opinion  the  award  for  244  weeks  is  erroneous;  that  the 
matter  should  be  sent  back  to  the  State  Industrial  Commission  with  directions 
to  base  the  award  upon  the  statutory  allowance  for  the  loss  of  the  fingers, 
the  injury  to  the  thumb  being  only  incidental  to  the  general  injury  to  the 
hand,  and  no  part  of  it,  recognized  by  the  statute,  having  been  lost. 

The  award  should  be  reversed,  and  the  case  is  returned  to  the  State 
Industrial   Commission   to   dispose  of  in   harmony   with    this  opinion.     All 
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concurred.    Award  reversed  and  case  remitted  to  the  State  Industrial  Com- 
mission to  dispose  of  in  accordance  with  the  opinion  herein. 

The  Boscarino  opinion  cited  in  the  Adams  case  has  to  do  with 
partial  loss  of  vision  of  an  eye  and  appears  below,  page  68. 
Upon  authority  of  the  Adams  decision,  the  Commission  has  re- 
fused to  make  award  for  loss  of  a  hand  in  Galas  v.  Capital  Seat 
ofnd  Novelty  Co.,  S.  D.  K,  vol.  16,  p.  487,  Bui.,  vol.  3,  p.  200, 
May  10,  1918. 

In  the  above  cases,  the  injuries  did  not  affect  the  palm  or  the 
thumb.  Where  injury  has  taken  the  fingers  and  has  extended 
also  to  the  palm  or  the  thumb,  the  courts,  as  the  four  following 
opinions  show,  have  affirmed  award  for  full  loss  of  the  hand  on 
account  of  loss  of  use. 

The  knives  of  a  motor-driven  jointer  in  a  furniture  factory  cut 
ofiF  the  fingers  and  palm  of  the  left  hand  of  its  operator,  leaving 
only  his  thumb.  The  Conmiission  awarded  him  two  hundred  and 
forty-four  weeks  compensation  for  the  equivalent  of  the  loss  of 
the  hand.  Upon  appeal,  the  Appellate  Division  afiirmed  the 
award  unanimously  and  with  opinion.  It  distinguished  his 
injury  from  the  Grammici  and  Kanzar  injuries.  An  attempt  to 
carry  the  case  to  the  Court  of  Appeals  failed  for  want  of  timely 
notice:  221  N.  Y.  Rep.  574,  June  12,  1917.  The  opinion  of 
the  Appellate  Division  is  as  follows : 

Cobb  v.  Libraby  Bitreau,  176  App.  Div.  91,  Dec.  28,  1916. 

Kjbllooo,  p.  J.:  The  only  quc&tion  is  whether  the  injured  employee  is 
entitled  to  compensation  as  for  the  loss  of  a  liand.  The  Commission  finds  he 
lost  ''all  the  fingers  of  his  left  hand  except  the  thumh  and  including  the 
entire  metacarpal  bones  of  the  middle,  ring  and  little  finger,  and  the  major 
portion  of  the  metacarpal  bone  of  the  index  finger,  thereby  removing  the 
entire  palm  from  the  hand,  by  reason  of  which  injuries  William  11.  Cobb 
has  poi-niDnontly  lost  the  use  of  the  left  hand." 

In  the  employer's  report  of  the  accident  it  states  that  the  left  hand  was 
badly  lacerated.  In  answer  to  the  question,  "  Did  injury  cause  loss  of  any 
member  or  part  of  member?"  it  answered,  "yes;"  to  the  question  "if  so, 
describe  exactly?"  it  answers  "  prolwbly  all  of  his  left  hand.  (See  doctor's 
report.)" 

In  the  employee's  report  he  states  the  nature  and  extent  of  the  injury  as 
the  loss  of  four  fingers  and  most  of  the  palm  of  the  left  hand.  In  the 
attending  physician's  report  he  is  asked:  "Is  he  able  to  attend*  to  any 
part  of  present  or  any  other  occupation?"    lie  answered,  "ho  has  lost  prac- 
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the  distal  phalange  of  the  fourth  finger.  In  both  cases  the  Court  of  Appeals 
held  that  the  equivalent  of  the  loss  of  a  hand  was  not  supported  by  the 
evidence,  and  that  the  hand  or  the  use  of  it  was  not  lost,  "  provided  it  could 
fulfill,  in  a  degree  fair  and  worth  considering,  in  any  employment  for  which 
the  claimant  was  physically  and  mentally  fitted  or  adaptive,  its  normal  and 
natural  functions."  In  the  Ca/rkey  case  the  loss  was  of  four  fingers,  but  it 
appeared  that  the  claimant  ]>ad  some  use  of  his  hand,  that  he  could  pick  up 
a  lead  pencil,  but  nothing  much  smaller;  could  write  his  name,  and  oould 
dress  himself  except  putting  on  his  collar  and  tie.  In  the  Adams  case  the 
claimant's  first  finger  was  ankylosed  at  the  first  two  joints  but  free  where  it 
joined  the  metacarpal  bone,  and  ho  could  write,  cut  leaves  of  paper,  fold 
paper,  and  do  many  other  things  in  his  employment  with  that  hand.  In 
both  the  Carkey  and  Adams  cases  the  court  held  that  the  claimant  was  not 
entitled  to  an  award  equivalent  to  the  loss  of  the  use  of  a  hand.  In  the 
Supple  case  the  court  followed  the  Orammici  and  KansBor  cases  and  reversed 
the  award  for  the  loss  of  the  use  of  a  finger  as  unsupported  by  the  evidence. 
In  the  Bosoarino  case  the  court  held  that  the  loss  of  eighty  per  cent  of  the 
vision  of  an  eye  did  not  entitle  the  claimant  to  an  award  for  the  loss  of  an 
eye. 

This  court  held  in  Matter  of  RocktceU  v.  Lewis  (168  App.  Div.  674)  that 
the  loss  of  the  index,  second  and  third  fingers,  and  an  injury  to  the  fourth 
finger  rendering  it  stiff  and  practically  uiseless,  was  equivalent  to  the  loss 
of  a  hand.  This  court  also  held  in  Donohue  v.  McKaig-Hatchj  Inc,  (177 
App.  Div.  938)  that  an  award  for  the  equivalent  of  the  loss  of  a  hand  was 
justified  where  the  claimant's  thumb  was  amputated  at  the  second  joint,  and 
his  first,  second  and  third  fingers  at  the  third  joint  and  the  fourth  finger 
wholly  uninjured.  This  decision  was  affirmed  by  the  Court  of  Appeals  (22G 
N.  Y.  572). 

From  the  evidence  in  the  case  at  bar  it  appears  that  the  claimant  can 
push  a  truck,  holding  it  with  his  left  hand  and  pushing  it  with  the  palms 
of  both  hands,  but  that  his  right  hand  cannot  be  used  in  pulling  the  truck; 
that  he  can  lift  packa^  by  pressing  both  palms  against  opposite  sides  of 
the  package;  that  he  can  carry  a  package  by  lifting  it  with  his  left  hand 
resting  upon  or  supported  by  his  palm  and  right  forearm,  or  by  inserting  the 
palm  of  his  right  hand  beneath  the  string  by  which  the  parcels  are  tied; 
that  he  can  hold  papers  down  with  the  palm  of  his  right  hand  while  writing 
on  them  with  his  left  hand;  that  he  can  lift  a  small  goblet  of  water  to  hh 
lips,  and  that  by  a  clip  fastened  to  his  hand  he  can  hold  a  fork  but  cannot 
raise  food  held  by  the  fork  to  his  mouth;  that  with  a  pencil  between  the 
thumb  and  palm  of  his  right  hand  he  can  write  four  or  five  words,  but  that 
his  right  thumb  is  weak,  having  about  one-tenth  strength,  and  that  upon 
writing  with  his  right  hand  his  thumb  loses  its  strength  after  a  minute  or 
two  and  he  cannot  hold  the  pencil.  Upon  the  evidence  the  Commission 
found  that  there  was  a  lack  of  the  full  use  of  the  thumb,  and  that  the  pre- 
hensile function  of  the  hand  was  lost,  and  that  there  was  a  permanent  loss  of 
the  use  of  the  hand  considered  as  the  equivalent  of  the  loss  of  such  hand. 

While  the  claimant  has  some  use,  for  certain  limited  purposes,  of  the 
remaining  portion  of  his  hand,  I  think  that  imder  the  evidence  it  cannot 
tulfiU  in  a  degree  fair  and  worth  considering  its  normal  and  natural  functions, 
and  that  the  award  of  the  Commission  was  fully  justified  and  should  be 
aflirmed.    Award  unanimously  affirmed. 
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An  accident  occurring  tvveiity-two  days  earlier  than  the  accident 
in  Cobb  v.  Library  Bureau  was  almost  its  exact  counterpart  both 
as  to  cause  and  result;  the  Commission  awarded  compensation  for 
the  equivalent  of  the  loss  of  the  left  hand  of  a  jointer  operator, 
the  revolving  knives  of  the  machine  having  taken  away  the  four 
fingers  and  the  palm ;  after  the  decisions  of  the  Court  of  Appeals 
reversing  the  Grammici  and  Kanzar  awards,  the  Commission 
reheard  the  case  and  afiirmed  the  award,  citing  the  Cobb  decision ; 
in  advisiiirj  the  affirmation  Commisrioncr  Lyon  said : 

Blattnbb  v.  Pa  Pbo  Co.,  S.  D.  R.,  vol  14,  p.  669,  Bui.,  vol.  3,  p.  62,  Oct.  18, 

1917,  in  part. 
An  examination  of  the  claimant's  hand,  when  he  was  before  the  Commission, 
as  well  as  of  the  X-ray  picture  and  the  diagram  made  by  the  attending 
physician,  makes  it  very  plain  to  my  mind  that  the  claimant  has,  for  prac- 
tical purposes,  nothing  of  his  hand  left  except  the  thumb.  It  seems  to  me 
that  more  than  three-fourths  of  the  palm  of  the  hand  is  gone.  The  stub  of 
metacarpal  bone  for  the  index  finger  can  be  separated  a  trifle  from  the 
thumb  so  that  it  is  possible  to  put  a  lead  pencil  between  the  thumb  and  this 
bone,  but  it  is  manifestly  of  no  use  for  vocational  purposes.  I  doubt  whether 
any  court  reviewing  our  decision  in  this  case,  if  it  were  possible  to  have 
ocular  demonstration  of  the  condition  of  the  claimant's  hand,  would  find  that 
the  claimant  had  not  lost  the  use  of  his  hand.  The  thumb  which  alone  is 
uninjured  is  practically  useless  unless  it  can  be  used  in  conjunction  with 
a  finger  opposite.  When  it  cannot  be  placed  opposite  a  finger,  it  is  rather 
a  hindrance  than  otherwise  to  a  man  in  industry.  A  hand  in  the  shape 
in  which  the  claimant's  hand  is  now,  seeme  to  me  about  as  useless  for 
vocational  purposes  as  a  half  pair  of  shears  would  be  for  cutting.  In  the 
latter  case  there  is,  to  be  sure,  a  considerable  portion  of  the  shears  left, 
but  they  won't  cut.  In  the  case  of  this  injured  man  there  is  a  considerable 
portion  of  the  hand  left,  but  it  cannot- be  used.  If  the  choice  were  given 
mo  of  having  a  hand  such  as  the  claimant  has,  or  having  my  hand  amputated 
at  the  wrist,  I  would  not  hesitate  a  moment  to  choose  the  latter.  In  my 
opinion,  an  artificial  hand  properly  applied  at  the  wrist,  would  be  more 
valuable  in  industry  than  this  mangled  member,  and  for  some  purposes,  such 
as  trucking  and  handling  freight,  a  hook  such  as  is  seen  in  frequent  use  in 
case  of  an  amputated  arm,  would  certainly  be  far  preferable  to  this  fraction 
of  a  hand. 

The  Appellate  Division  affirmed  the  Blattner  award,  Jtdy  2, 
1918,  unanimously  and  without  opinion  upon  authority  of 
Donohue  v.  McKaig-IIatch,  above. 

For  the  extreme  instance  of  loss  of  all  five  digits  and  award 
of  compensation  therefor  see  Powers  v.  Auburn  Button  Works, 
BuL,  vol.  2,  p.  193. 
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For  an  instance  of  crushing  and  fracture  of  the  bones  of  the 
thumb,  four  fingers  and  palm  of  the  left  hand  of  a  company  presi- 
dent acting  as  an  employee,  with  affirmation  of  an  agreement  ujyon 
EL  lump  sum  of  $2,600  for  reduced  earning  power,  see  Hoover  v. 
Vulco  Engineering  Co.,  S.  D.  R,  vol.  13,  p.  513,  Mar.  6,  1917. 

4.  Loss  of  use  of  foot — ^A  painter  fell  from  a  ladder  and  broke 
his  leg.  The  Commission  found  that  the  injury  had  resulted  in 
permanent  loss  of  use  of  his  foot  and  accordingly  made  award  for 
two  hundred  and  five  weeka  Upon  appeal,  the  Appellate  Divi- 
sion affirmed  the  award  without  opinion,  two  justices  dissenting 
upon  authority  of  the  Grammici,  Kanzar,  Boscarino  and  Carkey 
decisions:  Modra  v.  Little,  Case  No.  22337;  181  App.  Div.  914. 
Upon  further  appeal,  the  Court  of  Appeals  held  the  cases  cited 
by  the  dissenting  justices  governing,  reversed  the  Appellate  Divi- 
sion's order,  and  remanded  the  case  to  the  Commission  with 
opinion,  as  follows: 

Modra.  v.  Little,  223  N.  Y.  452,  May  28,  1918. 

HoQAN,  J.:  August  29th,  1910,  the  claimant  while  engaged  in  the  regular 
course  of  his  employment  as  a  painter  fell  from  an  upright  ladder  and  sus- 
tained a  compound  fracture  of  the  left  leg  and  bruises.  September  20th. 
191 G,  an  agreement  was  entered  into  between  the  claimant  and  the  employer 
for  the  payment  of  compensation  at  the  rate  of  $15  weekly  for  total  tem- 
porary disability  between  August  ■29th,  the  date  of  the  accident,  and  Sep- 
tember 19th,  1916.  The  agre^nent  was  subsequently  approved  by  the 
commission  and  further  pa3rments  thereunder  were  made  by  the  employer 
down  to  April  25th,  1917.  In  iMay,  1917,  about  nine  months  subsequ^it  to 
the  accident,  after  a  hearing  before  the  industrial  commission,  an  award 
was  made  to  claimant  for  the  permanent  loss  of  the  use  of  his  left  foot 
under  subdivision  3,  section  15  of  the  Workmen's  Compensation  Law,  at  the 
rate  of  $19:23  per  week  for  two  himdred  and  five  weeks  from  the  date  of 
the  accident,  payments  of  $15  per  week  made  to  daamant  to  be  credited 
thereon. 

From  the  determination  of  the  commission  the  employer  and  insurance 
carrier  appealed  to  the  Appellate  Division.  The  determination  was  there 
affirmed  by  a  divided  court,  and  from  the  order  there  made  an  appeal 
was  perfected  to  this  court. 

Section  15,  subdivision  3,  Workmen's  Compensation  Law  (Cons.  Laws, 
ch.  41),  provides: 

"  Permanent  partial  disahility.  In  case  of  disability  partial  in  character 
but  permanent  in  quality  the  compensation  shall  be  sixty-six  and  two-thirds 
percentum  of  the  average  weekly  wages  and  shall  be  paid  to  the  employee 
for  the  period  named  in  the  schedule,  as  follows:  •  •  •  Foot.  For  the 
loss  of  a  foot,  two  hundred  and  five  we^s.  Loss  of  Use.  Permanent  loss  of 
the  use  of  a  *  *  *  foot  ♦  •  ♦  shall  be  considered  as  the  equivalent 
of  the  loss  of  such     •     ♦     ♦     foot.     ♦     *     ♦." 
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The  employer  recognized  a  liability  to  claimant  for  a  disability  partial  in 
character^  and  expressed  willingness  to  continue  to  pay  compensation  therefor 
until  reasonable  opportunity  was  afforded  to  determine  whether  the  use 
of  claimant's  foot  would  be  lost.  The  claimant  made  no  objection  to  such 
course  provided  he  would  not  lose  a  right  to  secure  compensation  rightfully 
due  himl    The  commission,  howeyer,  proceeded  with  the  hearing. 

In  my  opinion,  the  commission  failed  to  give  due  weight  to  the  langusge 
of  the  statute  "permanent  in  quality."  The  fact  that  claimant  had  sus- 
tained a  compound  fracture  of  the  leg,  between  the  ankle  and  the  knee,  does 
not  create  a  presumption  that  he  had  lost  the  use  of  his  foot.  Section  21  of 
the  Compensation  Law  relating  to  presumptions  is  not  applicable  to  the 
present  case.  The  burden  of  establishing  a  loss  of  the  use  of  the  foot  in 
this  case  rested  on  the  claimant,  and  in  that  respect  his  case  failed  as  the 
record  does  not  disclose  any  evidence  to  sustain  the  conclusion  of  the  com- 
mission. On  the  contrary,  the  evidence  tended  to  disclose  that  claimant  had 
not  sustained  a  loss  of  the  use  of  his  foot. 

The  employer's  first  notice  of  injury  and  the  attending  physician's  report 
in  addition  to  stating  the  nature  and  extent  of  the  injury  contained  the 
statement  that  the  period  from  the  date  of  the  accident  disability  is  likely 
to  exist ''  is  three  months."  The  record  recites  that  one  of  the  commissioners 
"  read  medical  reports  "  but  such  reports  do  not  appear  in  the  record. 

Dr.  Reiss,  representing  the  insurance  carrier,  expressed  the  opinion  that 
nine  months  was  a  little  too  early  to  determine  as  to  the  permanency  of  the 
loss  of  the  use  of  the  foot,  that  there  was  a  little  motion  to  the  ankle,  good 
motion  to  the  toes,  and  In  his  opinion  no  injuries  to  the  foot  proper  as  the 
fracture  was  between  the  ankle  and  the  knee.  In  his  opinion  there  was  no 
contusion  or  bruises  of  the  bones  of  the  foot.  Dr.  (Lewy,  representing  the 
commission,  expressed  his  viewpoint  of  claimant's  condition,  as  follows:  "he 
has  no  joint,  and  entire  outward  and  backward  deformity  —  I  think  it  is  a 
permanent  deformity  equivalent  to  the  loss  of  the  use  of  the  foot.  It  is 
useless  for  the  purpose  of  a  vocation  either  standing  or  walking  if  it  is  only 
a  short  distance."  When  asked  by  counsel  for  the  carrier,  "  There  arc  some 
occupations  he  can  do?  "  Dr.  Lewy  replied,  "  If  he  can  sit,  he  doesn't  need 
to  uac  his  foot." 

The  record  discloses  that  "  claimant  demonstrates  ability  to  walk  by  walk- 
ing to  the  end  of  the  room  and  back  again."  The  attempt  was  described  by 
one  of  the  commissioners  in  the  following  language :  "  In  walking  the  left 
foot  is  brought  to  the  ground  some  distance  from  the  line  of  the  right 
foot  and  claimant  says  he  cannot  bring  his  feet  together  without  danger  of 
losing  balance.  The  distance  between  the  two  feet  when  brought  to  the 
ground  is  nine  or  ten  inches  or  more  than  that:  pretty  nearly  a  foot." 

At  the  time  of  the  hearing  before  the  commission,  claimant  resided  at  No. 
2123  Caton  avenue,  Brooklyn.  The  meeting  of  the  commission  was  held  at 
Xo.  230  Fifth  avenue,  New  York.  To  reach  the  office  of  the  commission  as 
appears  by  the  statement  of  claimant,  accompanied  by  his  brother  ho  boarded 
a  trolley  car  directly  near  his  residence,  rode  to  Atlantic  avenue,  and  then 
took  the  subway  across  to  Manhattan,  left  the  subway  at  Twenty-eighth 
street  and  Fourth  avenue,  walked  from  Twenty-eighth  street  to  Fifth  avenue 
and  from  Twenty-eighth  to  Twenty-seventh  street  to  the  office  of  the  com- 
mission, demonstrating  some  use  of  his  foot. 
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So  far  as  the  return  discloses,  neither  one  of  the  physicians  present  at 
the  hearing  made  a  thorough  examination  of  the  claimant  to  ascertain  his 
physical  condition.  The  claimant,  though  continuing  treatment  with  a  physi- 
cian, did  not  call  him  as  a  witness  to  describe  the  condition  of  the  injured 
member,  his  treatment  of  the  same  or  to  testify  to  the  probable  extent  of  the 
injury. 

Claimant  stated  that  he  was  unable  to  work  at  his  business,  painting,  as 
he  would  be  required  to  go  up  and  down  ladders  and  could  not  do  so.  One 
of  the  commissioners  stated  ''that  it  is  perfectly  appar^it,  together  with 
the  medical  testimony  which  is  perfectly  clear  in  this  case  as  to  the  condi- 
tion that  exists."  Another  of  the  commissioners  expressed  his  opinion,  "I 
think  within  a  reasonable  time  a  man  has  the  right  to  know  what  he  is  to 
expect,  so  that  he  may  make  his  plans.  A  man  must  adjust  himself  to 
another  change  in  his  life." 

The  attention  of  the  commissioners  was  called  to  our  recent  decisions  in 
the  Qrammici  and  Ka/rusar  Cases  (219  K  Y.  322,  326),  but  the  commission 
held  that  the  decision  cited  did  not  control  in  the  present  case.  I  do  not 
agree  with  the  view  expressed  by  the  commission.  In  the  Ch'ammici  case  the 
claimant  lost  the  first,  second  and  third  fingers  and  the  first  phalange  of  the 
fourth  finger  of  his  right  hand.  One  physician  deposed  that  "the  hand 
is  useless  in  his  vocation."  As  in  the  case  at  bar,  claimant  stated  he  conld 
not  work  at  his  trade  of  painter  by  reason  of  his  lack  of  ability  to  go  up  and 
down  a  ladder.  In  the  Orammici  case  a  second  physician  deposed  "  from 
vocation  point  of  view,  I  consider  this  deformity  equivalent  to  the  loes  of 
the  use  of  a  hand;  "  in  substance  the  opinion  expressed  by  Dr.  Lewy  in  Ihe 
present  case.  In  the  Orammici  case  Judge  Oollik,  writing  for  this  court, 
said:  ''The  fact,  if  it  existed,  that  the  injuries  barred  the  claimant  from 
the  employment  or  the  particular  occupation  or  vocation  he  waa  engaged 
in  when  he  received  them  does  not,  in  and  of  itself,  tend  to  prove  that  the 
hand  or  the  use  of  it  was  lost.  It  is  not  within  the  letter  or  spirit  of  the 
law  or  the  legislative  intention  that  an  injury  to  a  limb  or  member  of  an 
employee  incapacitating  him  for  the  particular  employment  should  establish 
that  he  was  incapacitated  for  employment  permitting  or  involving  the  use  of 
the  limb  or  member  as  injured.  It  is  a  matter  of  common  observation  and 
knowledge  that  a  hand,  arm,  foot  or  leg  incompetent,  through  injury,  for 
certain  employments  is  competent  and  useful  for  other  employments.  Tbs 
expressions,  '  loss '  and  '  loss  of  the  use,'  as  used  in  the  law,  should  be  given 
their  unrestricted  and  ordinary  meaning.  In  the  case  at  bar,  the  hand,  or 
the  use  of  it,  was  not  lost,  provided  it  could  fulfill,  in  a  degree  fair  and 
worth  considering,  in  any  employment  for  which  the  claimant  was  physically 
and  mentally  fitted  or  adaptive,  its  normal  and  natural  functions.  In  case 
the  hand  was  destroyed  by  amputation,  directly  or  indirectly  caused  by  the 
injuries,  to  such  an  extent  that  it  could  not  thus  fulfill  its  natural  functions, 
it  was,  within  the  purview  of  the  law,  lost.  {Bneck  v.  Travelers  Ins,  Co.,  8S 
iHun,  94;  afid.,  on  opinion  below,  166  N.  Y.  669.)  While  the  loss  of  a  hand 
necessarily  involves  the  loss  of  the  use  of  it,  the  loss  of  the  use  of  a  hand 
does  not  involve  the  actual  loss  of  the  hand  as  a  physical  member  —  a  dis- 
tinction the  law  recognizes  and  observes."     (p.  324.) 

The  Kanzar  case  waa  argued  with  the  Orammici  case  and  decided  upon 
the  rule  stated  in  the  opinion  in  that  case. 
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In  Boacarino  v.  Carfagno  d  Dragonette  (220  N.  Y.  323)  the  daimant  bub- 
tained  an  injury  to  his  eye,  and  the  industrial  commission  found  that  the 
injury  regulted  in  iritia,  and  eventually  in  the  loss  of  eighty  per  cent  of  the 
vision  of  that  eye  and  the  consequent  loss  of  use  of  the  right  eye,  which 
award  was  affirmed  by  the  Appellate  Division.  This  court,  however,  reversed 
the  order  of  the  Appellate  Division  and  remitted  the  case  to  the  industrial 
commission,  following  the  principle  laid  down  in  the  Chrammioi  case,  and 
held  that  if  in  the  future  the  impairment  of  the  claimant's  vision  would 
increase  the  industrial  commission  was  empowered  to  reconsider  the  award 
made. 

Applying  th'e  principle  of  the  cases  to  which  attention  has  been  called  to 
the  case  at  bar,  I  conclude  that  they  are  controlling  in  the  present  case,  and 
I  recommend  that  the  order  appealed  from  and  determination  of  State  Indus- 
trial Commission  be  reversed  and  that  the  claim  be  remitted  to  the  industrial 
commission  for  further  consideration. 

HisoocK,  Ch.  J.,  Chase,  Collin,  Cui>deback,  Caboozo  and  McLAUanLnr, 
«i  J.,  concur.    Order  reversed,  etc. 

5.  Loss  of  use  of  eye, —  Partial  loss  of  vision,  like  partial  loss 
of  hands,  has  given  rise  to  court  decisions  reversive  of  Commi^ion 
rulings.  The  grounds  for  reversal  have  been  the  same.  Work- 
men's Compensation  Law,  §  15,  subd.  3,  as  originally  enacted, 
made  no  provision  for  eye  injuries  intermediate  between  tempo- 
rary total  disability  and  total  loss  of  sight,  except  the  "other 
cases''  paragraph  were  held  to  apply.  The  legislature  has  cor- 
rected this  condition  by  the  amendment  of  L.  1917,  ch.  705,  just 
noted,  which  enables  the  Commission  to  make  an  award  for  pro- 
portionate loss  or  proportionate  loss  of  use  of  an  eye.  In  cases 
of  accident  occurring  prior  to  this  change,  the  Commission  has 
made  awards  of  one  himdred  and  twenty-eight  weeks  for  full  loss 
of  an  eye  on  account  of  an  injury  leaving  a  percentage  of  vision. 
The  Court  of  Appeals  has  reversed  such  an  award  and  an  order 
of  the  Applelate  Division  affirming  it  in  the  leading  case  of 
Boscarino  v.  Carfagno  &  Dragonette,  in  which  eighty  per  cent  of 
vision  had  been  lost.  This  decision  was  handed  down  March  13, 
1917.  Previous  to  that  date,  the  Commission,  besides  the  Bos- 
carino award.  Claim  No.  43262,  Oct.  29,  1915,  had  granted  com- 
pensation for  total  loss  of  the  eye  in  Flori  v.  Stewart  &  Co., 
S.  D.  R.,  vol.  8,  p.  503,  May  17,  1916,  although  only  about  seventy 
per  cent  of  vision  had  been  lost;  in  Drennan  v.  Buffalo  Dry  Dock 
Co.,  S.  D.  R,  vol.  12,  p.  574,  Feb.  13,  1917,  although  only  about 
sixty-two  and  a  half  per  cent  had  been  lost;  in  Arcangelo  v.  Oallo  & 
Laguidara,  177  App.  Div.  31,  Mar.  7,  1917,  although  improve- 
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AxoANGELO  V.  Gallo  A>  Laguidaba,  177  App.  Div.  91,  Mar.  7,  1917. 

Lyon,  J.:  The  claimant  was  injured  in  the  city  of  New  York  March  2, 
1016,  by  a  drop  of  plaster  falling  in  his  right  eye  while  plastering  a  ceiling. 
He  thereupon  presented  a  claim  for  compensation  under  the  Workmen's  Com> 
pensation  ILaw  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41,  as  aznd.). 
The  claim  came  on  for  hearing  before  a  Deputy  Commissioner  April  twenty- 
seventh,  June  fifteenth  and  August  third,  at  each  of  which  times  an  award  was 
made,  and  the  case  continued,  the  awards  of  the  two  earlier  dates  being  at 
the  rate  of  fifteen  dollars  per  week.  The  fourth  and  final  hearing  was  had 
and  the  case  closed  September  28,  1916.  In  July,  1916,  at  the  suggestion 
of  the  medical  division  of  the  bureau  of  claims  of  the  Commission,  an 
examination  of  the  claimant's  eyes  was  made  by  an  eye  specialist,  who  made 
a  report  to  the  Commission  known  as  the  "Weeks  report."  In  this  report 
were  the  following  statements:  "Vision  5/200.  Eyes  not  painful,  not 
inflamed.  Interior  of  eye  normal.  Fields  of  vision  complete.  Left  eye 
normal.  Vision  20/20.  The  condition  of  the  right  eye  will  continue  to 
improve  but  it  will  probably  never  be  better  than  20/70  or  20/dO,  and  this 
will  not  be  reached  under  one  to  three  years.  As  vision  of  20/40  at  least  is 
necessary  to  engage  in  the  orderly  vocation  of  life,  you  can  readily  see  that 
this  eye  has  lost  at  least  three-fourths  of  its  value." 

Thus  it  will  be  seen  that  the  *'  Weeks  report "  did  not  warrant  the  conclusion 
that  there  had  been  a  permanent  total  loss  of  vision,  but  upon  the  other 
hand  its  statement  that  the  eye  would  improve  tended  to  n^ative  that  con- 
elusion.  At  the  August  hearing  the  Deputy  Commissioner  assumed  that  the 
"Weeks  report"  was  to  the  effect  that  the  vision  of  the  right  eye  would 
•  never  be  over  20/70;  and  he  held  that  a  vision  reduced  to  that  waa  no  sight 
at  all,  and  was  the  loss  of  the  eye.  The  proceedings  had  at  the  hearing  before 
the  Deputy  Commissioner  September  twenty-eighth  appear  in  the  record  on 
appeal  as  follows:  Attorney  for  employer  and  insurance  carrier:  "This  is 
an  eye  case,  and  I  believe  it  is  proposed  to  make  an  award  for  loaa  of  the 
eye,  and  I  object  to  that  award.  We  will  agree  to  an  award  for  two-thirds 
loss  of  the  eye  with  the  understanding  that  if  the  eye  gets  worse  he  can  claim 
the  balance."  Deputy  Commissioner  to  claimant  (through  interpreter) : 
**  The  insurance  company  proposes  to  pay  you  for  two-thirds  losa  of  your 
eye,  or  S5%  weeks'  compensation,  with  the  understanding  that  if  your  eve 
gets  worse  you  can  then  claim  the  balance  up  to  128  weeks,  the  full  com- 
pensation allowed  by  law  for  loss  of  an  eye.  Are  you  willing  to  settle  on 
that  basis?"  Claimant  (through  interpreter):  "I  can't  see  out  of  that 
eye  at  all."  Deputy  Commissioner :  "  We  will  make  the  award  for  the  loss 
of  use  of  eye.  There  is  no  question  about  it  at  all,  according  to  Dr.  Weeks' 
report  on  file.  We  will  change  the  rate  to  $20.00.  Award  made  of  103 
weeks,  balance  of  award  for  loss  of  eye,  at  $20.00  per  week,  and  case  closed; 
present  payment  $185.00  and  balance  payable  bi-weekly." 

The  award  of  103  weeks  was  evidently  inadvertently  made  as,  with  the 
previous  awards,  it  gave  compensation  for  131  weeks. 

Under  the  same  date,  September  28,  1916,  an  award  was  made  by  the 
Commission  of  twenty  dollars  per  week  for  128  weeks  for  the  equivalent  of 
the  loss  of  an  eye,  the  Commission  finding  that  the  injury  ''has  left  him  a 
vision  rated  at  5/200,  which  is  practically  no  vision.  The  possible  improve 
ment  to  the  eye  is  not  greater  than  to  a  point  twenty-five  per  cent  of  normal 
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vision.  Francesco  Arcangelo  has  permanently  lost  the  use  of  the  right  eye  hy 
reason  of  said  injury." 

It  is  a  matter  of  common  knowledge  that  the  possession  of  two-fifths,  two- 
sevenths  or  even  of  one-fourth  vision  is  of  much  value.  While  the  attending 
physician's  report  of  April  3,  1916,  stated  that  the  claimant  could  count  figures 
at  one  foot,  and  the  irresponsive  statement  before  quoted  of  the  claimant 
September  twenty-eighth,  not  under  oath,  was  that  he  could  not  see  out  of  his 
eye  at  all,  it  is  plain  from  the  record  that  the  decisions  both  of  the  Deputy 
Commissioner  and  of  the  Commission  were  based  upon  the  "Weeks  report," 
and  upon  the  conclusion  that  the  loss  of  seventy-five  per  cent  of  the  vision 
entitled  the  claimant  to  an  award  for  the  permanent  loss  of  the  use  of  the  eye 
instead  of  for  impaired  vision  In  Matter  of  Orammici  v.  Zinn  ('219  N.  Y. 
322,  325 )  the  court  said :  **  In  the  case  at  bar,  the  hand,  or  the  use  of  it, 
was  not  lost,  provided  it  could  fulfill,  in  a  degree  fair  and  worth  considering, 
in  any  employment  for  which  the  claimant  was  physically  and  mentally  fitted 
or  adaptive,  its  normal  and  natural  functions." 

In  view  of  the  positive  statement  in  the  "  Weeks  report "  that  the  condi- 
tion of  the  eye  would  continue  to  improve,  although  it  would  probably  not  be 
better  than  20/70  or  20/50  which  would  be  reached  under  one  to  three  years, 
and  of  the  conceded  uncertainty  as  to  the  final  result  of  the  injury,  the  case 
should  not  have  been  closed  September  twenty-eighth  in  disregard  of  the 
protest  of  the  appellants,  but  should  have  been  continued  at  convenient  inter- 
vals of  perhaps  two  or  three  months  each  until  the  final  result  of  the  injury 
could  be  determined  with  reasonable  definiteness.  The  total  of  the  award  was 
$2,500,  the  payments  extending  over  a  period  of  practically  two  years  after 
the  case  was  closed.  Much  improvement  might  occur  during  that  period.  The 
difference  between  a  vision  of  20/50,  stated  in  the  "  Weeks  report "  as  the 
probable  limit  of  improvement,  and  20/40,  stated  therein  to  be  necessary  in 
the  orderly  vocation  of  life,  is  not  great.  The  claimant  was  but  thirty-four 
year  of  age,  of  a  rugged  nationality,  and  if  we  may  judge  from  his  earning 
capacity,  a  man  of  robust  health  and  strength.  It  is  a  matter  of  common 
experience  that  assumptions,  even  by  renowned  experts  in  their  professions, 
as  to  the  extent  and  duration  of  physical  ailments,  frequently  prove  very 
uncertain  and  unreliable. 

The  continuance  of  the  case  would  have  been  no  great  hardship  to  the 
claimant,  the  hearings  being  had  in  the  city  in  which  he  resided.  While 
receiving  pa^inents  of  twenty  dollars  per  week  founded  upon  the  measure 
of  his  disability,  he  could  not  reasonably  have  objected  to  the  employer  and 
insurance  carrier  having  occasional  fixed  opportunities  to  investigate  as  to 
the  continuance  and  extent  of  his  disability.  At  such  times  the  Commission 
had  the  right  to  require  the  claimant  to  submit  himself  for  medical  examina- 
tion, and  the  appellants  would  be  entitled  to  have  physicians  of  their  own 
selection  to  be  paid  by  them  present  to  participate  in  such  examination.  The 
refusal  of  the  claimant  to  submit  himself  to  examination  would  have  sus- 
pended his  right  to  prosecute  the  proceeding  or  to  receive  compensation  during 
the  period  of  such  refusal.  While  the  Commission  would  yet  have  the  power 
to  require  the  claimant  to  submit  to  a  medical  examination,  it  may  well  be 
doubted  whether  having  closed  the  case,  the  Conunission  would  do  so  except 
upon  an  application  to  review  the  award  founded  upon  some  proof  of  a  change 
in   the  extent  of  claimant's  vision,  which  proof   it  would  be  very  difficult 
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if  not  impossible  to  get  except  by  claimant's  admiasionfl  of  improvement,  or 
by  his  voluntary  submission  to  an  examination  by  an  eye  specialist,  neither  of 
which  the  appellants  could  probably  obtain. 

Under  section  20  of  the  Workmen's  Compensation  Law  either  party  upon 
appUcaition  is  entitled  to  a  hearing.  I  do  not  think  this  provision  of  the 
law  is  complied  with  by  the  giving  of  one  or  more  hearings,  when  additional 
hearings  are  necessary  for  the  proper  determination  of  the  claim,  but 
requires  the  giving  at  convenient  times  upon  request,  of  such  hearings  as  may 
be  necessary  for  the  determination  with  reasonable  certainty  of  the  material 
matters  involved.  The  question  as  to  whether  the  proceeding  should  be  can- 
tinned  or  closed  was  one  involving  not  merely  the  exercise  of  discretion,  but 
involving  as  weU  a  substantial  right  of  the  appellants,  the  denial  of  which 
was  prejudicial  to  them  and  imposed  upon  them  a  burden  which  the  stat^ute 
did  not  contemplate  should  be  placed  upon  them. 

The  award  should  be  reversed  and  the  proceeding  remitted  to  the  Com- 
mission to  the  end  that  the  matter  may  be  reopened,  and  such  further  hear- 
ings had  as  may  be  necessary  in  order  to  determine  with  reasonable  certainty 
the  extent  and  permanency  of  the  injury  to  claimant. 

All  concurred. 

Award  reversed  and  proceeding  remitted  to  the  Commission  to  the  end  that 
it  may  be  reopened  and  such  further  hearings  had  as  may  be  necessary  in 
order  to  determine  with  reasonable  certainty  the  extent  and  jiermanency  of 
the  injury  to  claimant. 

In  the  ruling  opinion,  the  Court  of  Appeals  holds  that  loss 
of  eighty  per  cent  of  vision  is  not  loss  of  use  of  an  eye.  It  decides 
that  the  case  falls  within  its  decision  in  Grammici  v.  Zinn.  The 
opinion  is  as  follows : 

BosoABiNo  v.  Cabfagno  &  Dbagonette,  220  N.  Y.  323,  Mar.  13,  1917. 

CuniMCBAcK,  J.:  The  state  industrial  commission  has  awarded  claimant  in 
this  case  compensation  for  the  loss  of  the  use  of  the  right  eye,  which,  under 
the  Workmen's  Compensation  Law,  is  the  equivalent  of  the  loss  of  the  eye. 

The  finding  of  the  commission,  which  was  affirmed  at  the  Appellate  Division 
by  a  divided  court,  is  that  the  claimant  was  employed  in  caulking  a  water 
main  when  "  a  chip  of  lead  was  accidentally  thrown  into  his  right  eye,  causing 
an  abrasion  of  the  cornea,  resulting  in  iritia,  and  eventually  in  the  loss  of 
eighty  per  cent  of  the  vision  of  that  eye,  and  the  consequent  loss  of  use  of 
the  right  eye." 

The  facts  in  the  case  are  undisputed.  The  finding  of  the  commission  is 
based  upon  the  report  of  a  specialist  in  the  treatment  of  eye  troubles,  who  was 
agreed  upon  by  the  claimant  and  the  insurance  carrier.  The  report  is  as 
follows : 

'*  The  vision  of  the  right  eye  equals  20/100  not  materially  improved  with 
glasses.  Aside  from  this  opacity  the  eyeball  is  in  good  condition.  The  back- 
ground of  the  eyeball  appears  to  be  normal.  TiMb  of  vision  normal  in  extent 
If  an  artificial  pupil  were  made,  the  vision  would  be  much  improved,  but  in 
all  probability  would  not  be  sufficiently  good  to  permit  him  to  follow  any  voca* 
tion  requiring  reading  or  any  other  relatively  fine  work.    Prospects  are  that 
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the  vision  will  remain  about  aa  it  is  at  present  until  tlie  artificial  pupil  is 
made.    There  is  no  danger  to  the  other  eye  from  the  injured  eye." 

It  seems  to  me  that  neither  the  findings  of  the  commission  nor  the  evidence 
before  it  justify  the  conclusion  that  the  claimant  has  lost  the  **  use  of  the 
right  eye." 

If  the  claimant  still  has  vision  in  the  eye,  which  equals  twenty  i>er  cent 
of  normal,  he  is  very  far  from  having  lost  the  use  of  the  eye  and  no  amount 
of  argument  can  add  much  to  the  force  of  that  bare  statement. 

The  cases  cited  by  the  Attorney  General  do  not  sustain  the  award.  In 
Beauregard  v.  Titchener  d  Co,  (tt  Neg.  &  Com.  Cases,  887,  note)  the 
Illinois  industrial  board  held  that  ability  "to  only  distinguish  light  and 
objects  moving  before  the  eye  "  is  for  all  practical  purposes  a  to^al  loss  of  such 
eye.  In  Sheanon  v.  P.  M.  L.  Jnsttranoe  Co.  (77  Wis.  618)  the  Wisconsin 
Supreme  Court  held,  with  regard  to  hands  and  feet,  that  "if  their  use  is 
actually  destroyed,  so  that  they  will  perform  no  functions  whatever,  then  they 
are  lost  as  hands  and  feet."  In  Matter  of  Petrie  (215  N.  Y.  336)  the 
claimant's  "  third  finger  was  cut  off  near  the  first  joint "  and  the  court  sus- 
tained a  finding  of  the  commission  that  the  loss  was  substantially  of  the 
whole  phalange. 

These  cases  are  all  based  upon  the  principle  that  when  a  member  of  the 
claimant's  body  or  the  use  thereof  is  practically  gone  or  destroyed  the  award 
may  be  for  the  loss  of  the  whole  member. 

The  case  under  consideration  is  not  within  that  principle,  but  falls  rather 
within  our  decision  in  Matter  of  Qrammici  v.  Ziim  (219  N*.  Y.  322,  325.) 
There  the  claimant  had  lost  the  first,  second,  and  third  fingers  and  the  first 
phalange  of  the  fourth  finger  of  the  right  hand,  and  that  was  held  not  to 
be  the  equivalent  of  the  loss  of  a  hand.  The  claimant  there  had  remaining 
the  thumb  and  the  greater  part  of  the  little  finger,  which  were  undoubtedly 
of  use  to  him  for  many  purposes.  The  court  said:  "The  hand,  or  the  uae 
of  it,  was  not  lost,  provided  it  oould  fulfill,  in  a  degree  fair  and  worth  con- 
sidering, in  any  employment  for  which  the  claimant  was  physically  and  meo- 
tally  fitted  or  adaptive,  its  normal  and  natural  fimctions." 

Here  the  claimant  can  make  use  of  the  sight  remaining  in  his  right  eye  in 
many  ways.  He  may  not  be  able  to  follow  any  vocation  which  requires  reading 
or  other  relatively  fine  work,  as  the  evidence  is,  but  he  can  pursue  somie  calling 
similar  to  that  in  which  he  was  engsged  when  injured. 

If  in  the  future  the  impairment  of  the  claimant's  vision  should  increase, 
the  law  gives  the  industrial  commission  the  power  to  reconsider  the  award. 

I  recommend  that  the  order  appealed  from  be  reversed,  and  that  the  case  be 
remitted  to  the  industrial  commission  for  further  consideration. 

HisoocK,  C.  J.,  and  Chase,  Hooan,  Pound,  MoLauohlin,  and  Andbsws, 
JJ.,  concur.    Order  reversed,  etc. 

In  a  case  decided  by  the  Appellate  Division  after  the  decision 
of  the  Court  of  Appeals  in  Boscarino  v.  Carfagno  &  Dragonette, 
a  flying  piece  of  steel  destroyed  the  lens  of  the  retina  of  an 
employee's  right  eye.  Its  nse  was  restored  to  nonnal  by  sup- 
plying an  artificial  lens  but  the  employee  could  not  use  both  eyes 
in  conjunction.     To  use  one  he  had  to  close  the  other.     A  deputy 
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commissioner  having  granted  the  employee  compensation  for  loss 
of  the  eye,  the  Commission  reversed  the  award  T^-ithout  preju- 
dice to  future  claims  for  loss  of  earnings  but  certified  the  ques- 
tion to  the  Appellate  Division  which  gave  opinion  as  follows: 

Feings  v.  Pie3BCE-Abbow  Motor  Cab  Co.,  182  App.  Div.  445,  Mar.  6,  1918. 

Lton,  J.:  The  question  certified  by  the  State  Industrial  Commission  is, 
''Did  the  injury  as  sustained  by  the  claimant  as  found  by  the  Commission 
herein,  constitute  within  the  meaning  of  the  Workmen's  Compensation  Law 
the  permanent  loss  of  the  use  of  an  eye?  " 

The  claimant  was  in  the  employ  of  the  Fierce-Arrow  Motor  Car  Company  at 
Buffalo,  N.  Y.,  as  an  assembler  uf  motor  car  vehicles.  In  July,  1916,  while 
chipping  a  casting  he  was  struck  in  the  right  eye  with  a  sharp  piece  of  steel 
which  penetrated  the  cornea,  rupturing  the  lens,  causing  traumatic  cataract 
resulting  in  acute  glaucoma  which  necessitated  the  removal  of  the  lens. 
The  Commission,  found,  ''As  a  result  of  said  accident  the  vision  of  Bicfaard 
Frings  was  impaired  as  follows:  The  vision  of  the  left  or  uninjured  eye, 
uncorrected  is  20/20  plus  6,  that  is  to  say,  normal.  The  vision  of  the  right 
or  injured  eye  with  a  correcting  glass,  or  lens,  worn  in  front  of  the  eye  equal  to 
that  of  the  lens  of  the  eye  which  was  removed,  amounts  to  20/20  plus  4.  That 
is  to  say,  a  correcting  glass  worn  with  the  right  or  injured  eye  gives  to  that 
eye  normal  vision.  However,  the  correcting  glass,  or  lens,  can  be  worn  on  the 
injured  eye  and  used  only  by  closing  and  not  using  the  uninjured  eye.  As  a 
result  of  said  accident,  Richard  Frings  cannot  use  both  eyes  in  conjunction. 
For  all  practical  purposes  he  can  use  only  one  eye  at  a  time,  except  that  even 
though  he  is  not  using  the  injured  eye  it  would  protect  him  from  moving 
objects  in  crossing  the  street.  On  September  21,  1916,  Richard  Frings  returned 
to  work  for  his  employer  at  an  actual  daily  wage  of  $3.  Prior  to  the  accident, 
his  actual  daily  wage  was  $2.70."  Compensation  at  a  rate  agreed  upon  between 
the  claimant  and  the  employer  was  paid  to  the  claimant  up  to  the  time  of  his 
resuming  work,  and  it  may  be  observed  tl^^t  the  disability  occurred  prior  to 
the  passage  of  the  amendment  awarding  compensation  in  case  of  the  partial 
loss  of  an  eye.  (Laws  of  1917,  chap.  705.) 

The  Commission  made  the  following  decision:  "The  claim  of  Richard 
Frings  for  the  permanent  loss  of  use  of  an  eye  is  denied  on  the  ground  that  he 
has  not  sustained  the  permanent  loss  of  use  of  an  eye,  without  prejudice  how- 
ever, to  the  claimant's  renewing  his  claim  when  he  can  show  loss  of  earnings 
due  to  the  injury  to  his  eye." 

The  eye  specialist  who  attended  the  claimant  testified  "  providing  any- 
thing should  happen  to  the  other  eye,  a  man  with  that  such  vision  can  and 
does  and  men  do  make  a  good  living,  necessarily  in  the  same  work,  that  is, 
the  work  in  which  they  have  been  occupied  at  the  time  of  injury.  As  for 
example,  I  had  a  man  down  at  the  dry  dock  who  had  a  similar  injury,  but 
much  more  serious,  seven  years  ago,  who  is  still  on  the  job  at  the  same  old 
thing  and  that  is  a  riveter  making  his  regular  wages,  and  I  have  a  man  who 
until  his  death  a  short  time  age,  kept  books,  who  had  always  been  a  timekeeper 
and  who  went  back  to  his  old  occupation.  So  it  is  not  all  evidence  that  this 
man  can't  earn  a  living  at  that  occupation." 
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Section  15,  aubdivision  3,  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  chap.  67)  provides  that  the  permanent  loss  of  the  use  of  an  eye  shall 
be  considered  as  the  equivalent  of  the  loss  of  such  eye.  It  was  said  in  Matter 
of  Qrammici  v.  Zinn  (219  N.  Y.  922,  325) :  "The  expressions,  'loss'  and 
'  loss  of  the  use '  as  used  in  the  law,  should  be  given  their  unrestricted  and 
ordinary  meaning.  In  the  case  at  bar,  the  hand,  or  the  use  of  it,  was  not  lost, 
provided  it  could  fulfill,  in  a  degree  fair  and  worth  considering,  in  any 
employment  for  which  the  claimant  was  physically  and  mentally  fitted  or 
adaptive  its  normal  and  natural  functions."  To  a  like  effect  is  Matter  of 
Kanzar  v.  Acorn  Mfg.  Co.  (219  X.  Y.  326).  Unquestionably  when  the  lens 
of  the  eye  was  destroyed  the  use  of  the  eye,  unaided,  was  lost.  It  was  only  by 
providing  an  artificial  lens  outside  the  eye  that  the  image  could  be  so  thrown 
upon  the  retina  as  to  restore  the  sight.  The  retina  was  not  destroyed,  and 
through  the  use  of  an  artificial  lens  the  eye,  so  far  as  its  use  alone  was  con- 
cerned,  could  fulfill  the  natural  function  of  an  eye.  The  claimant  has 
permanently  lost  the  use  of  the  eye,  when  so  supplemented,  to  the  extent  only 
of  using  it  in  conjunction  with  the  other  eye,  which  he  cannot  do  owing  to  the 
lack  of  co-ordination  of  images.  Should  the  claimant  lose  his  left  eye  he  would 
be  able,  using  the  injured  eye  aided  by  a  lens  to  fully  perform  his  duties.  It 
was  said  in  Matter  of  Marhoffer  v.  Ma/rhoffer  (220  IN.  Y.  543,  646) :  "The 
theory  of  the  New  York  law  is  not  indemnity  for  loss  of  a  member  or  physical 
impairment  as  such,  but  compensation  for  disability  to  work  made  on  the 
basis  of  average  weekly  wages." 

I  think  there  has  not  been  the  loss  of  an  eye  within  the  contemplation  of 
the  statute,  and  that  the  certified  question  should  be  answered  in  the  negative. 

All  concurred,  except  Woodwabd  and  Henbt  T.  Kellooq,  JJ.,  dissenting. 
Question  certified  answered  in  the  negative. 

In  a  case  following  the  Frings  case  in  point  of  time,  the 
employee  had  to  close  one  eye  in  order  to  use  the  other  but  could 
then  get  only  one-third  vision  from  his  injured  eye.  The  Appel- 
late Division  distinguished  this  injury  from  the  injury  to  Frings 
and  aflSrmed  an  award  for  loss  of  use  of  an  eye,  one  justice  dis- 
senting.    The  court's  opinion  is  as  follows: 

Smith  v.  F.  k  B.  Constbuction  Ck).,  185  App.  Div.  61,  Nov.  18,  1918. 

John  M.  EIellooo,  P.  J.:  By  the  award  appealed  from  claimant  has  been 
compensated  for  the  "  permanent  loss  of  use  of  the  right  eye,  considered 
as  the  equivalent  of  the  loss  of  such  eye." 

With  the  use  of  powerful  glasses  he  has  a  vision  of  about  one-third  with 
that  eye,  but  in  order  to  obtain  it  he  must  close  the  other  eye.  In  any 
event  he  can  only  have  one  eye,  and  if  he  uses  the  injured  eye  he  has  the 
vision  of  but  one-third  of  an  eye. 

The  case  differs  from  Frings  v.  Pierce  Arrow  Motor  Car  Co.  (182  App. 
Div.  445)  where  by  the  use  of  glasses  claimant  had  the  normal  vision  of 
the  injured  eye.  There,  without  glasses,  he  had  vision  of  but  one  eye  and 
with  the  use  of  glasses  had  the  normal  vision  of  the  other  eye  only.  In 
any  event  he  had  the  full  vision  of  one  eye  and  could  use  either  eye  at 
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the  theory  of  the  Workmen's  Compensation  Law  was  not  indemnity  to  a 
workman  for  loss  of  a  member  or  physical  impairment  as  such,  bat  com- 
pensation for  disability  to  work  made  on  the  basis  of  average  weekly  wages. 
(Matter  of  Marhoffer  v.  Marhofer,  220  N.  Y.  643;  Matter  of  Winfield  T. 
N.  Y.  C.  d  H,  R.  B.  R.  Co,,  216  N.  Y.  284.)  The  amendment  of  1916, 
however,  ao  far  as  facial  or  head  disfigurement  is  concerned,  is  a  departure 
from  or  modifioation  to  that  extent  of  the  prior  theory  upon  which  an  award 
was  based.  The  entire  matter  of  awards  under  the  Workmen's  Compensation 
Law  is  committed  to  legislative  discretion.  {Matter  of  Marhoffer  ▼.  Mar- 
hoffer, supra;  Bhanahan  v.  MonoArch  Engineerifkg  Co,,  219  N.  Y.  469.)  The 
commission  may  now  make  an  award  for  serious  facial  or  head  disfigurement, 
even  though  such  disfigurement  does  not  diminish  or  impair  the  earning 
capacity  of  the  claimant.  The  amount  is  to  be  sudi  as  the  commissioa 
deems  proper  and  equitable,  in  view  of  the  disfigurement,  not  exceeding 
$3,500. 

Concurrent  awards  may  be  made,  one  for  serious  facial  or  head  disfigure- 
ment, and  one  for  disability  or  loss  of  earning  power.  If  so  made,  then  it 
should  clearly  appear  that  the  award  for  facial  or  head  disfigurement  does 
not  include  anything  for  diminished  earning  power.  We  think  that  fact  does 
here  so  appear. 

The  order  of  the  Appellate  Division  should,  therefore,  be  affirmed,  with 
costs.  HlsQock,  Ch.  J.,  Chase,  Collin,  Cuddeback,  Hogan,  Cardozo  and 
McLaughlin,  JJ.,  concur.     Order  afiinned. 

The  point  of  unconstitutionality  does  not  appear  to  have  been 
urged  against  the  disfigurement  clause  by  the  appellants  in  the 
Erick'^on  case  but  has  been  put  forward  since  in  six  disfigurement 
cases.  The  Appellate  Division  has  affirmed  these  caaes  unani- 
mously and  without  opinion.  The  Court  of  Appeals  has  affirmed 
three  of  them,  two  judges  dissenting.  Its  opinions  appear  im- 
mediately below.  The  six  cases  are:  Sweeting  v.  American 
Knife  Co.,  Claim  No.  2407-S,  May  23,  1918;  186  App.  Div. 
926,  Nov.  13,  1918;  226  N.  T.  119,  Apr.  8,  1919  ;Bianc  v.  .V.  7. 
Central  R.  R.  Co.,  S.  D.  R.,  vol.  16,  p.  424,  Apr.  8,  1918;  186 
App.  Div.  925,  Nov.  13,  1918;  —  N.  Y.  — ,  Apr.  8,  1919; 
Vaughn  v.  Clark  Knitting  Co.,  Claim  No.  35470,  BuL,  vol.  3, 
p.  114,  May  23,  1918;  186  App.  Div.  925,  Nov.  13,  1918;  -- 
N.  Y.  — ,  Apr.  8,  1919 ;  Benson  v.  Oault  Bros.  &  Hasseti,  Claim 
No.  1116-B,  June  21,  1918;  187  App.  Div.  915,  Jan.  15,  1919; 
Wa/jner  v.  Fuld  £  Hatch  Knitting  Co..  Claim  No.  1918-A, 
June  5,  1918;  —  App.  Div.  — ,  May  20,  1919;  and  Chase  v. 
Eastern  Estate  Tea  Co.,  S.  D.  R.  ,  vol.  18,  p.  577,  Nov.  21, 1918; 
—  App.  Div.  — ,  May  20,  1919. 

The  Commission  made  awards  of  $2,000  for  disfigurement  in 
Daw  V.  Underwriters  Ass'n  of  N.  Y.,  S.  D.  R.,  vol.  16,  p.  454, 
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Bui.,  vol.  3,  p.  198,  May  10,  1918;  and  Kulp  v.  Stabell  Co.,  S. 
D.  R.,  vol.  17,  p.  629,  Aug.  16,  1918. 

Besides  the  argument  of  unconstitutionality,  the  api^ellants  in 
the  disfigurement  cases  have  protested  against  excessiveness  of 
the  awards.  The  law  says  that  the  "  commission  may  in  its  dis- 
cretion, make  such  award  or  compensation  as  it  may  deem 
proper  and  equitable,  in  view  of  the  nature  of  the  disfigurement 
but  not  to  exceed  three  thousand  five  hundred  dollars."  In  the 
nine  cases  enumerated  above,  the  highest  award  was  $3,600 ;  the 
lowest  $1,000;  each  of  the  two  for  loss  of  scalp  by  a  woman 
employee,  due  to  catching  her  hair  in  a  revolving  shaft.  The 
injuries  in  three  cases  were  bums  due  to  explosion  and  fire.  One 
employee  fell  against  an  unguarded  belt  and  incurred  lacerations, 
aggravated  by  gangrene.  A  lashing  hose  knocked  out  the  teeth 
of  another  and  scarred  his  face.  A  horse  bit  off  the  nose  of 
another.  A  pole  fell  upon  another  fracturing  his  skull  and 
leaving  a  deep  indentation.  In  this  last-named  instance  the 
appellants  accused  the  employee  of  keeping  his  hair  clipped  short 
for  the  purpose  of  displaying  his  disfigurement  and  compared  his 
award  of  $2,000  with  the  woman's  award  of  $1,000.  The  award 
to  him  they  protested  was  not  "  proper  and  equitable." 

The  Court  of  Appeals  finds  the  disfigurement  clause  constitu- 
tional and  the  amounts  of  the  awards  in  the  three  cases  in  hand, 
as  well  as  the  proceedings,  not  improper.  It  holds  that  power  to 
legislate  for  workmen's  compensation  is  broad  enough  to  include 
not  only  insurance  against  loss  of  earning  power  but  insurance 
against  pain  of  mind  and  body.  It  discovers  in  the  recent  United 
States  Supreme  Court  decisions  (Bulletin  87,  pages  11-37)  no 
restriction  except  that  amounts  shall  be  reasonabla  It  makes 
the  Sweeting  case  the  subject  of  opinion  and  affirms  the  Bianc 
and  Vaughn  cases  without  opinion.  Judge  Pound,  concurring, 
holds  that  "impaired  ability  to  get  work"  is  a  broad  enough 
ground  for  disfigurement  awards  and  that  other  grounds  are 
anomalous.     The  two  opinions  are  as  follows: 

Sweeting  v.  American  Knife  Co.,  226  N.  Y.  200,  Apr.  8,  I&IO. 

Cardozo,  J.:     The  claimant  was  employed  in  the  grinding  department  of 

the  American  Knife  Company.     The  explosion  of  an  emery  wheel  destroyed 

the  bridge  of  his  nose,  giving  him  what  is  commonly  called  a  flat  nose, 

with  deep  scars  upon  his  face.     The  state  industrial  commission  made  an 
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award  of  $2^00  for  lerioiu  facial  disfigurement.  Subdiviaioii  3  of  secticm 
15  of  the  Workmen's  Compeneation  Law  (Cons.  Laws,  chap.  67)  (as  amended 
in  1916)  provides  that  "  in  case  of  an  injury  resulting  in  serious  facial  or 
head  disfigurement  the  commission  may  in  its  discretion,  make  such  award 
or  qompensation  as  it  may  deem  proper  and  equitable,  in  view  of  the  nature 
of  the  disfigurement,  but  not  to  exceed  $3i,i500.''  The  employer  and  the 
msurance  carrier  insist  that  this  provision  of  the  statute  is  unconstitutional 
and  void. 

The  argument  is  that  the  purpose  of  the  amendmoit  is  to  compensate 
the  workman  for  injuries  that  have  no  relation  to  his  earning  power. 
If  that  were  in  truth  the  purpose,  the  statute  would  still  be  valid  {McUter  of 
EHokson  v.  Preusa,  223  N.  Y.  366).  The  Constitution  (Art.  1,  section  19) 
authorises  the  adoption  of  a  system  of  insurance  to  compensate  employees 
for  injuries  without  regard  to  fault.  Insurance  against  pain  of  mind  and 
body  is  as  legitimate,  if  the  amount  is  kept  within  the  bounds  of  moderation, 
as  insurance  against  loss  of  earnings.  It  is  of  no  moment  that  some  other 
measure  of  compensation  may  have  prevailed  in  the  past.  The  Constitution 
does  not  stereotype  the  forms  of  legislation.  The  common  law  girve  the 
workman  compensation  for  pain  and  suffering,  as  well  as  for  loss  of  eamings, 
when  the  employer  was  at  fault.  The  statute  takes  that  remedy  away, 
and  substitutes  insurance  within  prescribed  limits,  irrespective  of  fault. 
Pain  and  suffering  are  part  of  the  risks  of  the  employment.  The  legislature 
may  make  them  part  of  the  risks  of  the  insurance.  The  one  restrieticn  on 
its  power  is  that  the  burden  must  be  reasonable  {Mountain  Timber  Co,  t. 
WasTUngton,  243  U.  &  219,  240,  241;  N.  Y.  Central  B.  IL  Co.  v.  Wkitc, -243 
U.  S,  188,  207). 

The  statute  would  stand,  therefore,  though  facial  disfigurement  were 
unrelated  to  loss  of  earnings.  But  in  truth  it  ia  related,  and  so  the  legis- 
lature must  have  found.  One  cannot  defeat  a  statute  by  a  presumption  that 
in  its  enactment  the  truths  of  life  have  been  ignored.  The  presumption  is, 
on  the  contrary,  that  they  have  been  perceived  and  heeded.  But  one  of  the 
truths  of  life  is  that  seriouii  facial  disfigurement  has  a  tendency  to  impair 
the  earning  power  of  its  victims.  In  some  callings  it  would  rule  out  alto- 
gether an  applicant  for  employment.  In  most  it  would  put  him  at  a  disad- 
vantage when  placed  in  competition  with  others.  There  may,  of  course, 
be  individual  instances  of  disfigurement  without  impairment  of  earning 
power.  That  is  true  also  where  there  has  been  the  loss  of  a  finger  or  a 
foot  or  an  eye.  Lawmakers  framing  legislation  must  deal  with  general 
tendencies.  The  average  and  not  the  exceptional  case  determines  the  fitness 
of  the  remedy. 

The  argument  is  made,  however,  that  the  findings  are  defective.  If  the 
purpose  of  the  statute  is  to  compensate  for  loss  of  eamings,  there  sliould 
be  a  finding,  it  is  said,  thai  the  result  of  the  claimant's  disfigurement  will 
be  diminished  earning  power.  One  might  as  well  argue  that  without  a  like 
finding  there  could  be  no  recovery  for  the  loss  of  a  finger  or  a  foot  or  an 
eye.  The  commission  has  found  that  there  has  been  serious  facial  disfigure- 
ment,  and  that  an  award  of  $2^00  is  fair  and  equitable.  Those  are  the 
ultimate  facts  to  be  embodied  in  the  decision-  The  capacities  and  oppor- 
tunities of  the  individual  claimant  have  at  the  utmost  an  evidential  value. 
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It  iB  true  tliat  the  commiaeion  bM  a  wide  diBcretion,  and  in  fixing  a  fair 
and  equitable  compenaation  it  naay  inquire  into  all  the  circumfltancee  that 
will  help  to  guide  its  judgment.  But  those  cironmstanceB,  however  pertinent 
as  eTidenoe,  have  no  pUoe  in  the  findings.  The  mutilated  face,  like  the 
mutilated  arm  or  1^,  is  the  capital  fact  upon  which  liability  depends.  The 
injury  alone,  without  other  proof  of  k>es,  makes  out  the  claimant's  handicap 
in  the  struggle  of  existence.  Giv^i  the  fact  of  injury,  the  commission  is 
to  assess  the  damages.  The  presumption  is  that  all  relevant  circumstances 
have  been  weighed  in  the  assessment.  These  findings,  therefore,  would  be 
adequate  even  if  the  commission  were  a  court.  But  in  truth  it  is  not  a 
court,  and  the  niceties  of  code  practice  have  no  place  in  its  procedure.  Its 
decision  states  the  facts  essential  to  liability.    No  more  should  be  exacted. 

There  is  nothing  in  the  point  that  the  extent  ol  the  eompoiBation.  must 
be  determined  by  a  jury.  The  Ckmstitutian  authorises  "  the  adjustment, 
determination  and  settlement,  with  or  without  trial  by  jury,  of  issues  which 
may  arise  under  such  legiblation "  (Constitution,  art.  1,  sec.  19).  The 
award  is  not  redress  ior  a  tort.  It  is  an  allotment  to  an  insured  workman 
ol  his  proportion  of  a  fond  maintained  for  his  insurance  {Mountam  Timber 
Co.  v.  Wtishington,  aupra,  at  p.  235).  Nor  does  the  statute  beconne  invalid 
because  the  commission  has  some  discretion  in  fixing  the  amount.  The 
legislature  may  provide  for  such  a  method  of  **  adjustment,  determination  and 
settlement"  as  it  will.  There  is  reason  for  the  distinction  which  it  has 
drawn  between  facial  disfigurement  and  other  injur ies,  though  the  reason 
is  hardly  our  concern.  Some  injuries,  as  for  instance  the  loss  of  a  limb, 
may  be  so  defined  and  classified  that  the  appropriate  compensation  may  with 
a  fair  average  of  justice  be  estimated  in  advance.  But  cases  of  disfigure- 
moit  have  their  special  problems.  It  is  difficult,  if  not  impossible,  to  define 
and  classify  the  injuries.  A  flexible  compensation  makes  for  justice  alike 
to  employer  and  to  workman.  It  is  not  important  that  a  lump  payment  is 
exacted.  That  may  be  done  in  other  oases  (Workmen's  Ck>mpensation  Law, 
sec  27).  The  payment  ia  not  made  by  the  employer  himself,  if  he  insures 
in  the  state  fund,  except  to  the  extent  of  the  premium  which  he  pays  for  hie 
insurance  (Sees.  50,  53).  It  is  a  charge  upon  the  fund«  He  may,  of  eourse, 
be  a  self -insurer,  or  pay  his  premiums  to  an  insurance  company  (See.  50), 
but  that  is  only  at  his  option. 

The  statute  is  constitutional,  and  the  proceedings  under  it  have  been 
regular. 

The  order  should  be  affirmed  with  costs. 

Pound,  J.  (concurring).  I  concur  in  the  result.  The  compensation 
awarded  to  the  employee  under  the  Workmen's  Compensation  Law  is  based 
on  loss  of  earning  power.  An  allowance  for  serious  facial  or  head  disfigure- 
ment so  far  as  such  disfigurement  has  no  relation  to  disability,  is  an  anomaly. 
(Matter  of  Marhoffer  v.  Marhoffer,  220  N.  Y.  543.)  The  language  of  the 
opinion  in  the  Erickson  Case  (223  X.  Y.  365-36-8 ),  "The  commission  may 
now  nuuke  an  award  for  serious  facial  or  head  disfigurement,  tven  though 
Mttch  disfigurement  does  not  diminish  or  impair  the  earning  capacity  of  the 
claimant,*'  is  imnecessarily  broad  and  might  have  been  limited  to  the  lan- 
guage of  the  act  itself,  which  does  not  include  the  words  italicized. 

Doubtless  the  general  language  of  the  New  York  Constitution  (Art.  1, 
sec  19)   would  permit  us  to  uphold  a  statute  which  awards  compensation 
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to  employees  for  aU  industrial  injuries,  without  trial  hy  jury,  but  the  theory 
of  the  Compensation  Acts  is  that  the  community  rather  than  the  injured 
workman  should  carry  the  burden  of  Unpaired  earning  capacity  due  to  acci- 
dent. If  that  theory  is  extended  to  cases  where  the  injured  man  can  still 
work  and  get  work  and  an  administrative  board  is  permitted  to  assess  the 
damages,  a  new  problem  is  introduced  as  to  the  limits  of  legislative  power 
(U.  S.  Const.  Amend.  14)  and  the  reasonableness  of  the  burden,  the  solution 
of  which  is  not  so  easy.  {N.  Y.  Central  R.  R.  Co.  v.  White,  243  U.  S.  IgS, 
202,  20a.) 

Serious  facial  or  head  disfigurement  may  leave  one  able  to  work  and  luuMe 
to  get  work.  Employers  might  refuse  to  employ  a  disfigured  man  in  his 
trade  either  from  lack  of  confidence  in  his  unimpaired  ability  or  because 
it  would  be  unpleasant  for  others  to  work  beside  him  or  unprofitable  to  have 
him  meet  the  customers.  A  woman  whose  hair  had  been  torn  off  or  whose 
face  was  badly  scarred  might  be  so  repulsive  to  the  eye  that  no  one  would 
employ  her  and  yet  be  as  competent  as  ever  to  do  her  work.  In  a  lesser 
degree,  the  seriously  disfigured  face  or  head  of  a  man  might  lead  to  dis- 
crimination against  him.  The  House  of  Lords  in  BaU  v.  Hunt  d  Sons  ( [1912] 
A.  C.  496),  upholding  an  award  for  such  injuries,  said:  "The  injury  for 
which  the  statute  gives  compensation  is  not  mutilation  or  disfigurement  or 
loss  of  physical  power,  but  loss  or  diminution  of  the  capacity  to  earn  wages." 
The  New  York  statute,  by  mentioning  facial  injuries,  merely  makes  plain 
what  the  English  act  leaves  to  interpretation.  If  this  award  for  disfigure- 
ment is  placed  on  the  broad  ground  of  impaired  ability  to  get  work,  no 
violence  is  done  to  the  purpose  of  the  act.  In  the  absence  of  a  finding  of 
fact  negativing  such  impaired  ability  on  the  facts  in  this  case,  the  award 
should  be  sustained.  (W.  C.  L.  $  21.)  The  order  should  be  affirmed,  with 
costs. 

McLaxtghlik  and  Ain>BEWS,  JJ.,  concur  with  Cabdozo,  J.;  Hisgock,  Ch.  J., 
and  Pouin),  J.,  concur  in  result  in  memorandum  by  Pound,  J.;  Chase  and 
HoGAN,  JJ.,  vote  to  remit  case  to  industrial  commission  for  further  hearing 
because  of  absence  of  findings  showing  that  disfigurement  has  resulted  in. 
loss  of  earning  power  or  of  ability  to  obtain  employment. 

Order  affirmed. 

G.  Impaired  earnings. —  The  "  Other  Cases  "  paragraph  of 
Workmen's  Compensation  Law,  §  15,  gabd.  3,  has  been  noticed 
at  length  in  Special  Bulletin  Xo.  81,  pages  297-306.  It  should 
be  compared  with  §  16,  subd.  4.  The  two  provisions  have  not 
proved  distinguishable  in  practice.  Award  for  decreased  earn- 
ing power  has  been  held  appropriate  in  cases  of  loss  of  hearing: 
Wagner  v.  American  Bridge  Co.,  Special  Bulletin,  No.  81,  page 
804;  in  cases  of  amputation  of  fingers  not  equivalent  to  loss  of 
phalanges :  Ide  v.  Paul  &  Timmins,  above,  page  45 ;  and  in  cases 
of  stiffened  fingers :  Supple  v.  Erie  R.  R.  Co.  and  Sugg  v.  Erie  R. 
R.  Co.,  above,  pages  49,  50.  Stiff  finger  accidents  are  now  compen- 
satable  under  the  paragraph  "  Loss  of  use,"  in  subdivision  three. 
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The  Commission  has  been  making  awards  for  "  impaired  earn- 
ings "  in  cases  in  which  the  injured  employee  has  been  able  to 
return  to  work  but  with  reduced  capacity  to  labor  and  consequent 
reduced  pay:  Saccoccio  v.  Bradley  Contracting  Co.j  S.  D.  K,  vol. 
6,  p.  410;  Mike  v.  Glens  Falls  Portland  Cement  Co.,  S.  D.  R, 
vol.  7,  p.  435 ;  Neuner  v.  Uanschman,  S.  D.  K.,  vol.  8,  p.  419 ; 
Kasmpfer  v.  Automobile  Club  of  America,  S.  D.  R,  vol.  10  p. 
591,  Bui.,  vol.  2,  p.  10;  and  Miller  v.  Ludlum  Steel  Co.,  Bui., 
vol.  2,  pp.  15,  21.  Computation  of  the  decrease  is  illustrated  in 
Gleason  v.  Hall,  S.  D.  R,  vol.  12,  p.  547 ;  and  Ridout  v.  Bodgers 
and  Haggerty,  S.  D.  R.,  vol.  14,  p.  710. 

II.  Award  for  a  fixed  number  of  weeks  not  a  vested  interest. — 
Workmen's  Compensation  Law,  §  15,  subd.  3,  prescribes  definite 
numbers  of  weeks  compensation  for  various  accidental  injuries 
constituting  pemianent  partial  disability.  What  remains  of  an 
awiird  in  such  a  case  does  not  survive  as  part  of  the  employee's 
estate  if  he  dies  of  cause  other  than  the  accident  before  full  pay- 
ment has  been  made.  For  example,  if  an  employee  be  awarded 
compensaion  for  fifteen  weeks  for  loss  of  a  little  finger  and  a 
railroad  accident  kills  him,  the  insurance  carrier  having  paid 
him  in  full  to  date  of  death  but  three  weeks  compensation  on  the 
periodic  payment  plan,  the  insurance  carrier  does  not  have  to 
pay  the  remaining  twelve  weeks  compensation  to  his  heirs.  The 
Appellate  Division  has  so  held  in  the  following  opinion,  which 
being  merely  a  reply  to  a  certified  question  has  not  been  subject 
to  review  by  the  Court  of  Appeals.  Justice  Kellogg  dissents  with 
opinion  which  is  presented  also. 

WozNEAK  V.  Buffalo  Gas  Co.,  176  App.  Div.  268,  Nov.  15,  1916. 
WooDWABD,  J.:  The  minutes  of  the  State  Industrial  Commission  and  the 
record  show  that  for  an  injury  which  happened  on  November  19,  1914,  the 
claimant,  Michael  Wozneak,  was  awarded  compensation  on  or  about  the  26th 
day  of  July,  1915,  for  128  weeks,  credit  being  given  for  twenty-five  weeks 
of  such  compensation  already  paid,  on  account  of  the  loss  of  an  eye  while  in 
the  employ  of  the  Buffalo  Gaa  Company.  The  minutes  recite:  "Present 
payment,  9  weeks,  $60.57,  and  47  bi-weeklies  of  $13.46."  That  is,  there  was 
no  award  of  the  total  amount  of  the  128  weeks,  but  an  adjudication  that 
because  of  the  loss  of  the  eye  the  claimant  was  entitled  to  the  sum  of  six 
dollars  and  seventy-three  cents  per  week  for  a  period  of  128  weeks.  Twenty- 
five  weeks  had  been  paid  at  the  time  of  the  adjudication;  nine  weeks  were 
payable  presently,  and  the  remainder  was  to  be  paid  in  forty-seven  bi-weekly 
payments.     This  was  in  harmony  with  the  provisions  of  section  25  of  the 
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Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  oi  1914,  chapL 
41 ) ,  which  provides  that  the  compensation  "  shall  be  payable  periodically,  in 
accordance  with  the  method  of  payment  of  the  wages  of  the  employee  at  the 
time  of  his  injury  or  death,  and  «hall  be  ao  provided  ior  im  any  award;** 
with  a  further  provision  that  the  Commission,  whenever  it  deems  it  adviaahle* 
"  may  commute  such  periodical  payments  to  one  or  more  lump  sum  pay- 
ments, provided  the  same  fJiall  be  in  the  interest  of  justice/'  (See,  also. 
Laws  of  1915,  chap.  167,  amdg.  said  S  25.) 

It  is  true  that  the  OonuaisBioii  makes  aome  recitals  which  tend  to  show 
that  there  was  an  award  of  $861.44^  and  that  of  this  amount  $69ai9  was 
due  at  the  time  of  making  the  award,  but  the  minutes  of  the  Commission 
do  not  show  this,  nor  is  there  any  power  vested  in  the  Commission  to  make 
such  an  award.  The  statute  ( i  15,  subd.  3)  for  pennanent  partial  disability 
provides  that  for  the  loss  of  an  eye  the  compensation  ahall  be  "sixty-six 
and  two-thirds  per  centum  of  the  average  weekly  wages  and  shall  be  paid 
to  the  employee  for  the  period  named  [128  weeks]  in  the  schedule  as  follows," 
and  section  25  provides  that  this  compensation  shall  be  paid,  not  in  one 
sum,  but  periodically.  The  adjudication  is  that  there  has  been  a  loaa  of  an 
eye  and  that  six  dollars  and  seventy-three  cents  is  the  amount  of  compensa- 
tion which  is  to  be  paid  per  week,  at  periods  fixed  by  the  award,  during  a 
period  of  128  weeks,  and  there  is  no  justification  in  the  statute  for  the' 
recitals  of  the  Commission  that  any  eums  were  due  under  such  award,  except 
such  as  might  have  accrued  at  the  dates  mentioned.  A  sum  is  not  due  until 
the  time  for  its  payment  has  arrived,  and  an  award  which  extends  the  pay- 
ments over  a  period  of  one  hundred  and  three  weeks  from  the  date  of  the 
award  does  not  make  the  aggregate  sum  of  such  bi-weekly  payments  due 
either  at  the  time  of  making  the  award,  or  at  the  subsequent  death  of  the 
clainumt  within  the  period  of  such  payments.  It  is  true  that  section  25 
provides  that  these  payments  may,  under  conditions  named,  be  oumnuted  to 
one  of  more  lump  sum  payments,  but  no  attempt  was  made  to  make  such 
commutation,  and  if  made  it  would  have  to  take  into  consideration  the 
shortened  time  in  which  such  paymeiLts  were  to  be  made,  for  we  understand 
by  authority  to  commute  a  power  to  anticipate  the  payments  and  to  permit 
the  insurance  carrier  to  discharge  the  obligation  for  a  less  present  sum  than 
the  ultimate  payments.  (8  Cyc.  398.)  This  view  is  supported  by  the  pro- 
visions of  section  27  of  the  law,  which  provides  that  ''if  an  award  under 
this  chapter  requires  payment  of  compensation  by  an  employer  of  an  insur- 
ance corporation  in  periodical  payments,  and  the  nature  of  the  injury  makes 
it  possible  to  compute  the  present  value  of  all  future  payments  with  due 
regard  for  life  contingencies ,  the  Commission  may,  in  its  discretion,  at  any 
time,  compute  and  permit  or  require  to  be  paid  into  the  State  fund  em  amount 
equal  to  the  present  value  of  all  unpaid  compensation  for  which  liability 
exists,  in  trust:  and  thereupon  such  employer  or  insurance  corporation  shall 
be  discharged  from  any  further  liability  under  such  award  and  payment  of 
the  same  shall  be  assumed  by  the  state  fund."  That  is,  the  insurance  carrier 
is  permitted  to  pay  the  present  value  of  all  unpaid  sums  into  the  state 
treasury  and  to  be  relieved  of  his  further  obligations,  where  it  is  "possible 
to  compute  the  present  value  of  all  future  payments  with  due  regard  for 
life  contingencies,"  which  means,  of  course,  a  calculation  based  upon  the 
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probftfailities  of  life,  as  fixed  by  reoognized  tablea,  and  an  adjustment  of  the 
present  valne  ot  suek  sward. 

The  abore  language  indicates  clearly  that  the  L^gialature  not  only  did  not 
understand  that  the  award  became  vested  so  as  to  be  due  at  the  time  ol  the 
death  of  the  ckimant,  or  at  the  date  of  the  award,  but  that  the  award  was 
of  a  oertain  aum  per  week  during  the  Hfotimrs  of  the  claimant  if  he  died 
before  the  eoqnration  of  the  time  fixed  by  the  stajtute  for  the  oompensation 
to  continue.  This  ia  made  entirely  oertain  by  the  prorisLons  of  section  26 
of  the  law,  which  provides  that  in  the  errant  of  a  default  **  in  the  payment 
of  an  instalhnent  of  compensation  and  the  v?kole  mmotmi  of  mteh  eompeuBO- 
tion  he  not  dne^  the  Commlaaion  may,  if  the  present  wUue  of  eueh  eompemaa- 
tiom  be  eomputable,  declare  the  whole  amount  thereof  due,  and  reooyer  the 
amount  thereof  with  the  added  penalty  of  fifty  per  oentum,  aa  provided  by 
this  section."  <See,  also,  Laws  of  1015,  chap.  167,  amdg.  said  i  26.)  The 
award  has  a  certain  present  valae,  taking  into  cansiderataoo  the  life  con- 
tingenciee;  it  ia  definite  and  certain  as  to  the  weekly  allowance,  and  the 
number  of  weeks,  subject  only  to  the  life  contingencies,  and  if  the  Legislature 
had  understood  that  the  award  became  vested,  ao  that  it  should  pass  to  the 
representatives  of  the  deceased  claimant,  who  died  without  reference  to  the 
accident,  it  would  not  have  reifuired  that  in  computing  the  present  value  of 
all  future  payments  the  life  coatingeaciee  should  be  taken  into  consideration. 

The  claimant  in  the  present  case  died  on  the  9th  day  of  December,  1915, 
while  a  eonsiderahle  portion  of  the  time  covered  by  the  award  remained  to 
be  filled.  It  is  conceded  that  the  death  resulted  from  natural  causes,  entirely 
apart  from  the  accident  for  whiolk  the  award  was  made,  and  the  Stats  Indus- 
trial Commission  has  held,  and  now  suhmita  the  question  of  law  to  this  court, 
that  '^said  award  was  a  vested  interest  in  the  said  Miciiael  Wocneak  and 
that  the  same  did  not  terminate  at  his  death,  but  passed  to  the  personal 
representatives  of  his  estate  and  that  the  said  employer  and  insurance  carrier 
be  and  they  hereby  are  instructed  to  pay  the  balance  of  the  said  award  to 
the  representatives  of  the  estate  of  the  said  Michael  Wocneak,  in  accordance 
with  the  terms  of  the  said  award.''  Ue  insurance  carrier,  upon  the  suhmie- 
sion  of  this  question,  urges  that  the  award  terminated  with  the  death  of 
the  claimant,  and,  from  what  we  have  already  said,  it  seems  clear  to  us  that 
this  contention  is  sound.  The  statute,  maddng  a  radical  innovation  upon 
the  common  law,  has  provided  a  system  of  compensation  for  workmen  in 
certain  classifications  of  labor,  and  not  only  is  it  impossible  to  conceive  of 
compensation  after  death  in  the  industrial  sense  of  that  word,  but  the  statute 
itself  makes  the  distinction  between  the  compensation  w'hich  is  to  be  paid 
the  employee  for  injuries  sustained  to  his  earning  powers,  and  the  benefits 
which  are  to  flow  to  those  who  are  dependent  upon  him  in  the  event  of  death 
resulting  from  the  injury  (i  16,  as  amd.  by  Laws  of  1914,  chap.  316),  and 
provides  distinctly  who  shall  receive  this  benefit.  ($  16,  as  amd.  supra.) 
That  which  would  be  compensation  for  the  injured  employee  is  to  be  known 
as  a  death  benefit  to  the  dependents  pointed  out  by  the  statute  if  the  accident 
results  in  death,  and  not  only  is  there  no  provision  for  continuing  the  award 
made  for  oompensation  for  the  injuries,  but  the  letter  and  spirit  of  the  act 
are  opposed  to  snch  a  construction.  It  is  a  Workmen's  Compensation  Law, 
with  an  insurance  provision  for  thbse  dependent  upon  him  in  the  event  of 
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the  accident  resulting  in  death;  the  workman  himself  is  to  be  compensated 
for  his  loss  of  earning  power  out  of  the  industry  which  employs  him,  and 
as  he  would  have  no  earning  capacity  after  his  death,  due  to  n&tural  causes 
he  could  have  no  just  claim  for  compensation  beyond  his  life  span.  It  is 
only  when  his  death  results  from  the  injuries  received  in  the  industry  that 
there  is  any  equitable  reason  why  the  industry  should  be  called  upon  to 
pay  benefits  to  those  dependent  upon  him,  and  this  distinction  is  found 
Throughout  the  statute,  and  it  is  specially  provided  in  section  33  that  "  com- 
pensation and  benefits  shall  be  paid  only  to  employees  or  their  dependents." 
That  is,  compensation  shall  be  paid  only  to  employees  and  benefits  shall  be 
paid  only  to  dependents  of  such  employees,  and  to  make  certain  that  the 
act  shall  be  confined  to  those  who  are  specially  within  the  contemplation  of 
the  Legislature,  it  is  provided  in  section  SS  that  "  claims  for  compensation 
or  benefits  due  under  this  chapter  shall  not  be  assigned,  released  or  ecHumuted 
except  as  provided  by  this  chapter,  and  ehall  be  exempt  from  all  claims  of 
creditors  and  from  levy,  execution  and  attachment  or  other  remedy  for 
recovery  or  collection  of  a  debt,  which  exemption  may  not  be  waived." 

If  it  could  be  held  under  any  possible  theory  that  the  compensation  awarded 
to  the  claimant  waa  translated  by  his  natural  death  into  a  b^iefit,  the  statute 
would  still  require  that  it  be  paid,  not  to  the  representatives  of  the  estate 
of  the  deceased,  thus  to  become  subject  to  hi«  debts  (for  a  personal  exemption 
clearly  would  not  extend  beyond  the  life  of  the  claimant) ,  but  to  the  depend- 
ents named  in  the  statutes,  for  it  is  provided  that  "  compensation  and  benefits 
shall  be  paid  only  to  employees  or  their  dependmts''  (§  33),  and  in  these 
hands,  and  these  only,  would  the  exemptions  provided  in  the  act  prevail. 

That  the  award  made  to  the  claimant  in  this  proceeding  could  not  have 
been  vested  absolutely  in  the  claimant  is  evident  from  the  provisions  of 
section  22  of  the  law,  which  provides  that  the  Commission,  on  its  own  motion 
or  upon  application  by  any  interested  party,  may,  on  the  ground  of  a  change 
in  conditions,  "  review  any  award,  and,  on  such  review,  may  make  an  award 
ending,  diminishing  or  increasing  the  compensation  previously  awarded, 
subject  to  the  maximum  or  minimum  provided  in  this  chapter,  and  shall  state 
its  conclusions  of  facts  and  rulings  of  law,''  etc  He  had  a  right  during  his 
lifetime,  and  while  the  award  remained  unchanged,  to  receive  the  compensa- 
tion fixed  for  the  period  limited  by  the  statute,  but  with  his  death  from 
natural  causes  he  ceased  to  have  any  right  to  compensation,  just  as  his 
contract  of  employment  for  a  definite  period  would  have  been  terminated 
by  the  same  event  if  no  accident  had  befallen  him.  The  right  to  compensa- 
tion was  personal  to  himself  as  much  under  the  statute  as  it  was  under  his 
contract  of  employment;  the  former  grew  out  of  the  latter. 

We  are  clearly  of  the  opinion  that  the  right  to  compensation  ceased  upon 
the  death  of  Michael  Wozneak,  and  that  the  State  Industrial  Commission 
should  be  directed  to  conform  the  proceeding  to  this  opinion.  All  concurred, 
except  Kellogg,  P.  J.,  who  dissented  in  opinion,  in  which  Lyow,  J.,  concurred. 

Kellogg,  P.  J.  (dissenting) :  The  compensation  made  by  the  award  is  for 
the  "injuries  sustained''  as  stated  in  section  2  of  the  law.  Under  section 
14  in  all  cases  the  wages  of  the  employees  form  a  basis  for  the  compensation. 
Under  subdivision  3  of  section  16  of  the  law,  for  permanent  partial  disabilities 
the  disability  may  or  may  not  disable  the  employee  from  earning  his  usual 
wages.    Nevertheless  he  receives  the  compensation   for  the  injury  he  ha* 
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fustained.  The  law  was  passed  to  make  the  employment  stand  its  ordinary 
risks  and  to  indenmify  the  injured  workman.  He  cannot  assign,  release  or 
commute  the  claim  except  as  permitted  by  the  law,  and  it  is  exempt  from 
execution  (§33);  the  compensation  is  payable  periodically  (§25).  These 
provisions  are  not  limitations  upon  the  right  of  compensation,  but  are 
intended  to  safeguard  the  compensation  so  that  it  shall  be  of  the  most  advan- 
tage to  the  injured  employee.  For  the  loss  of  an  eye  the  employee  receives 
sixtj'six  and  two-thirds  per  centum  of  his  average  weekly  wage  for  128 
weeks.  This  does  not  mean  that  the  weekly  payment  is  to  make  good  to 
him.  the  diminution  in  earnings  for  the  week  on  account  of  the  loss  of  the 
eye,  because  the  eye  is  lost  forever.  The  payment  each  week  is  not  for  the 
injury  sustained  for  that  week,  but  the  number  of  weeks  is  a  convenient 
way  of  arranging  payments  in  a  manner  which  will  do  the  most  good  to  him 
and  perhaps  be  the  least  burdensome  to  the  employer.  Under  section  25, 
in  the  interest  of  justice,  the  Conunission  may  direct  that  the  award  be  paid 
in  a  lump  siun  rather  than  in  installments.  When  the  payments  depend  upon 
the  contingency  of  life,  section  27,  in  the  discretion  of  the  Commission, 
permits  a  commutation  of  the  future  payments  with  reference  to  such 
coiitiiigiury.  But  no  such  provision  is  contained  in  section  25,  and  for  that 
reason  we  may  infer  that  the  contingency  of  life  does  not  enter  into  the 
award.  By  section  17,  where  the  compensation  is  awarded  to  non-resident 
aliens,  or  to  those  about  to  become  non-residents  of  the  United  States  or 
Canada,  the  Commission  directs  payment  of  a  lump  sum  equal  to  one-half 
of  the  regular  payments,  probably  upon  the  theory  that  it  is  better  for  the 
party  abroad,  or  going  abroad,  to  receive  one-half  in  a  gross  siui  than  to 
await  the  payments  upon  the  installment  plan,  and  perhaps  for  the  further 
reason  that  as  the  party  is  a  non-resident  alien,  the  State  cannot  be  pre- 
judiced by  the  manner  in  which  he  uses  his  money.  The  compensation  is  for 
the  loss  of  the  eye,  and  the  injured  employee  is  to  receive  it  whether  his 
earning  power  is  or  is  not  lessened.  I  think  the  fair  meaning  of  the  law  is 
that  upon  the  award  being  made  the  employee  has  a  vested  interest,  and  the 
payments  are  to  be  made  from  time  to  time  in  the  interest  of  the  employee, 
the  employer  and  the  public. 

It  is  said  that  the  Commission  may  modify  an  award  under  section  22; 
but  the  modification  is  to  be  upon  the  ground  of  change  in  conditions  only. 
It  is  difficult  to  see  how  a  change  in  conditions  can  take  place  with  reference 
to  the  specific  injuries  mentioned  in  subdivision  9  of  section  15.  If  the 
compensation  depends  entirely  upon  the  loss  of  earning  power,  it  may  be 
difficult  to  arrive  at  a  lump  sum,  as  the  condition  of  the  injured  party  from 
time  to  time  may  have  a  bearing  upon  that  question,  and  the  Commission 
has  the  power  from  time  to  time  to  increase  or  diminish  the  award.  But 
for  the  loss  of  an  eye  the  compensation  cannot  change  or  be  varied  from 
time  to  time.  The  amoimt  to  be  paid  is  to  continue  for  12S  weeks  unless 
the  Commission  concludes  that  justice  requires  that  it  be  paid  in  a  Imnp 
sum.  The  fact  that  the  amount  to  be  paid  in  some  cases  depends  upon  the 
future,  and  upon  the  future  act  of  the  Commission,  does  not,  therefore,  control 
upon  the  question  whether  for  the  loss  of  an  eye  the  award  oreates  a  vested 
interest.  So  far  as  the  claimant  is  concerned  the  Legislature  has  fixed  a 
price  for  an  eye,  and  when  the  award  is  made  it  is  a  fixed  obligation,  and 
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quently  used  in  the  statute  as  including  wife  and  children.  Instances  to  that 
effect  are  numerous.  Death  benefits  payable  to  wife  and  children,  however, 
in  no  respect  rest  upon  the  question  of  their  dependency.  That  very  clearly 
appears  from  said  section  16.  Death  benefits  under  that  section  to  all  other 
persons  rest  on  the  dependency  of  such  perscm  or  persons  to  the  deceased 
employee.  That  is  true  of  husband,  parents,  brothers,  sisters,  grandparents 
or  grandchildren  of  the  deceased.  But  a  surviving  wife  and  childr^i  imder 
eighteen  years  of  age  are  entitled  to  an  award  although  they  may  be  wealthy. 
The  distinction  exists  because  of  the  l^al  and  moral  responsibility  of  a 
husband  and  father  to  support  his  wife  and  children  irrespective  of  their 
individual  means  of  support.  The  phraseology  of  section  16  clearly  indicates 
this  distinction,  and  when,  therefore,  in  the  closing  sentence  of  that  section 
it  is  stated  **  all  questions  of  dependency  shall  be  determined  as  of  the  time 
of  the  accident ''  the  term  **  dependency  "  as  there  used  should  be  restricted  in 
its  application  to  the  same  class  of  people  to  whom  the  term  has  previously 
been  applied  throughout  the  same  section.  It  does  not  apply  to  the  surviving 
wife  and  children  because  as  to  them  the  question  of  dependency  is  immaterial. 
Questions  of  dependency  arc  frequently  questions  of  fact,  and  it  waa  the 
purpose  of  the  Legislature  in  the  last  sentence  of  section  16  to  fix  a  time 
with  reference  to  which  that  question  of  fact  should  be  determined.  But  this 
question  of  dependency  la^^tr  can  arise  in  the  case  of  a  surviving  wife  or 
children  for  the  reason  that  section  16  gives  them  a  right  to  an  award  irrespec- 
tive of  that  question.  It  is  not  the  dependent  wife  but  the  "  Burviving  wife  " 
who  is  entitled  to  the  award,  and  if  the  phraseology  of  the  section  be  given 
its  ordinary  and  natural  meaning  a  "  surviving  wife "  means  a  wife  who 
survives  her  husband  irrespective  of  the  time  she  married  him. 

One  of  the  fundamental  rules  in  the  Qcmstruction  of  a  statute  is  to  consider 
the  effects  or  consequences  of  the  interpretation  placed*  on  such  statute.  The 
reasoning  which  would  exclude  this  wife  from  the  benefits  of  this  statute 
simply  because  she  was  not  a  wife  until  after  her  husband  received  the 
injury  which  eventually  caused  his  death  would  likewise  in  some  cases 
exclude  children  from  the  benefits  of  the  statute.  A  child  under  the  statute 
includes  a  posthumous  child.  (|  3,  subd.  11.)*  But  suppose  a  man  married 
before  an  injury,  lives  a  year  or  longer  after  such  injury  and  then  dies  in 
consequence  thereof,  and  in  the  meantime  a  child  or  children  be  bom  to  him 
before  his  death,  such  child  or  children  would  have  to  be  excluded  from  the 
benefits  of  this  statute  if  the  widow  in  this  case  is  to  be  excluded  therefrom. 
It  is  unthinkable  that  the  L^slature  intended  such  a  result. 

Furthermore,  before  the  enactment  of  this  statute  a  widow  was  entitled 
to  recover  for  her  husband's  death  as  the  result  of  negligence  irrespective 
of  the  question  whether  the  relation  of  husband  and  wife  arose  before  or  after 
the  accident.  {Radley  v.  Leray  Paper  Company,  214  N.  Y.  32.)  The  Work- 
men's Compensation  Law  was  enacted  partly  at  least  with  reference  to  the 
legal  status  of  a  widow  in  cases  based  on  negligence  causing  the  death  of  her 
husband  and  it  is  not  to  be  assumed  that  the  Legislature  intended  to  restrict 
or  narrow  her  rights  or  to  place  her  in  any  more  disadvantageous  position 
imder  the  act  than  she  occupied  before.  The  question  certified  should  be 
answered  in  the  aflirmative.  All  concurred.  Question  certified  answered  in 
the  a£Srmative. 


*  Since  amd.  by  Laws  of  1916,  chap.  622. —  [Rep. 
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b.  Remarriage, —  The  Court  of  Appeals,  in  its  brief  opinion 
in  Adams  v.  iV.  Y.,  Ontario  &  Western  By,  Co.,  sustained  the 
Appellate  Division's  reversal  of  the  Commission's  order  which 
required  employers  to  deposit  in  the  state  fund  the  money  for 
future  payments  of  death  benefits.  This  it  did  upon  the  sole 
ground  that  the  law  did  not  provide  a  method  of  computing  the 
probabilities  of  remarriage.  The  text  of  the  opinions  in  this 
and  later  cases  relative  to  deposit  in  the  state  fund  are  presented 
below,  pages  164-183.  By  amendment  of  Workmen's  Compensa- 
tion Law,  §  27,  the  Legislature  of  1917  has  given  the  Commission 
the  power  denied  by  court  decision  and  has  established  the 
remarriage  tables  of  the  Dutch  Royal  Insurance  Institution  as 
the  basis  for  remarriage  computations.  Tables  for  simple  calcu- 
lations have  been  published  in  the  Monthly  Bulletin  of  the  Com- 
mission, vol.  2,  p.  190. 

In  Tremherger  v.  Pape  &  Co.,  Death  File,  No.  394,  Jan.  19, 
1916,  the  claimant's  husband  had  lost  his  life  while  operating  an 
elevator.  Having  received  two  years'  compensation  in  one  sum 
because  of  her  remarriage,  she  discovered  that  the  remarriage 
had  been  void  by  reason  of  bigamy  on  the  part  of  her  new 
husband  and  applied  to  the  Commission  for  restoration  of  her 
former  lifetime  compensation  status.  But  subsequently  to  the 
payment  of  the  remarriage  sum  the  Court  of  Appeals,  reversing 
the  Appellate  Division  in  Wilson  v.  Dof*flinger  &  Sons,  had  held 
that  operation  of  elevators  was  not  covered  by  the  compensation 
law.  Accordingly,  the  Commission  declined  to  pass  upon  her 
application  for  restoration  of  status. 

Increase  of  the  shares  of  minor  children  after  their  mother's 
remarriage  is  commented  upon  below,  page  100. 

c.  Legality  of  marriage. —  Claims  of  alleged  widows  for  death 
benefits  may  fail  because  proof  of  marriage  is  lacking,  because 
the  relation  is  shown  to  have  been  meretricious  or  because  bigamy 
has  been  present. 

1.  Common  law  marriage. —  The  most  important  result  of  con- 
sideration of  these  problems  has  been  the  establishment  of  the 
validity  of  common  law  marriages.  This  validity,  taken  away 
by  an  act  of  the  Legislature  in  1901,  has  been  restored  by  the 
repeal  of  part  of  such  act  in  1907,  and  an  informal  verbal  agree- 
ment to  be  man  and  wife,  evidenced  by  cohabitation  and  other 
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acts,  is  a  lawful  marriage  in  the  State  of  2few  York.  The  Court 
of  Appeals  has  so  held  in  the  following  opinion  affirmative  of  an 
Appellate  Division  decision  noted  in  Bulletin  81,  p.  308,  as  having 
upheld  an  award  to  a  common  law  wife  unanimously  and  with- 
out opinion: 

ZiBQLCB  V.  Cassidy's  Soifs,  220  N.  Y.  98,  Feb.  27,  1917. 

KisoocK,  Ch.  J.:  The  decedent,  J<4in  Ziegler,  was  killed  while  in  the 
employment  of  the  defendant  employer  in  a  class  of  work  and  under  circont* 
stances  which  entitled  his  widow,  if  one  were  left,  to  compensation  under  the 
Workmen's  Compensation  (Law.  The  respondent,  Anna  Ziegler,  filed  a  claim 
for  such  compensation,  alleging  that  she  was  such  widow,  and  the  principal 
controversy  on  the  hearing  before  the  commission  arose  over  this  claim  of 
widowhood.  The  commission  made  what  we  r^ard  as  a  finding  of  fact  that 
the  decedent  '*  left  him  surviving  his  widow,  Anna  Ziegler,  the  claimant 
herein,"  and,  inasmuch  as  the  award  based  upon  such  finding  has  been 
unanimously  affirmed,  we  should  be  precluded  from  passing  on  its  correctness 
if  there  were  nothing  more.  The  record,  however,  presents  other  features 
which  require  us  in  the  first  place  to  determine  a  question  of  practice 
involved  in  the  hearing  before  the  commission. 

The  record  discloses  that  on  the  first  hearing  before  the  commission  this 
claim  was  dismissed  on  the  ground  that  there  was  no  evidence  of  a  valid 
marriage  by  claimant  to  decedent.  On  the  second  hearing  the  commissioners 
annoimced  that  as  the  result  of  further  consideration  they  had  reached  the 
conclusion  that  a  so-called  common-law  marriage,  which  had  existed,  was 
valid  and  their  award  was  expressly  based  upon  the  advice  of  coonsel  to  that 
effect,  and  counsel  for  the  defendant  then  and  there  gave  notice  of  his  intent 
to  appeal  from  said  determination.  The  query  is  whether  under  such  circum- 
stances a  question  of  law  was  raised  which  survives  the  tmanimous  affirmsnce 
by  the  Appellate  Division  for  consideration  by  this  court.  We  think  that  we 
should  hold  that  there  was. 

The  question  whether  or  not  a  common-law  marriage  was  valid  at  the  time 
when  claimant  alleges  that  she  was  married  to  decedent  is  a  very  substantial 
one,  and  its  answer  is  not  entirely  free  from  doubt.  The  Workmen'e  Com- 
pensation Law  ( Cons.  Laws,  ch.  <r7 )  expressly  provides  that  a  hearing  before 
the  commission  of  such  a  claim  "  shaU  not  be  bound  by  common  law  or  statu- 
tory rules  of  evidence  or  by  technical  or  formal  rules  of  procedure."  There  was 
no  way  in  which  defendant's  counsel  could  compel  ihe  commission  in  any  more 
formal  way  than  it  did  to  rule  upon  this  question.  He  was  not  entitled  to 
require  a  finding  of  fact  or  a  conclusion  of  law  which  would  present  it,  and  a 
formal  exception  was  not  required  or  contemplated.  Everything  was  done  that 
was  necessary  plainly  to  present  the  question,  and  apparently  every  one  inter- 
ested though  it  was  being  presented,  and  the  commissioners  ruled  on  it. 
Under  these  circumstances  we  think  that  what  was  said  by  them  amounted 
either  to  a  ruling  upon  the  law,  or  a  finding  of  fact  that  the  marriage  between 
the  parties  was  a  common-law  marriage,  and  that  the  question  thus  involved 
was  one  of  law  which  was  sufficiently  raised  and  survives  the  unanimous 
affirmance.  The  statutory  provision  eliminating  the  application  of  tedmical 
rules  is  one  which  has  been  and  ought  to  be  liberally  applied  in  accordance 
with  the  spirit  of  the  provision   for   the   protection   of  claimants  aiEsinsi 
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technieaiitiesy  and  equal  justice  requires  that  it  should  be  so  applied  as  to 
permit  to  a  defendant  consideration  of  a  substantial  question  like  the 
present  one  which  has  been  raised  as  this  one  was  in  the  only  way  open  to  hiSL 

Adopting  the  view  that  the  question  was  raised  and  is  presented  whether  in 
1909  when  claimant's  allied  marriage  took  place  a  so-called  conunon-Uw 
marriage  was  valid,  we  pass  to  the  consideration  of  that  question  for  the 
purpose  of  determining  whether  the  commission  was  in  error  in  holding  that 
it  was  thus  valid. 

Ever  since  the  Revised  Statutes  were  adopted  in  1827  it  has  been  provided 
by  statute  that  marriage  in  this  state  should  be  regarded  aa  a  civil  contract. 
The  present  statutory  provision  upon  that  subject  is:  '^  Marriage,  so  far 
as  its  validity  in  law  is  concerned  continues  to  be  a  civil  contract  to  which 
the  consent  of  parties  capable  in  law  of  making  a  contract  is  essential."  The 
statutes  upon  this  subject  simply  declare  what  was  the  prior  common  law  in 
this  state.     (Fenion  v.  Reed,  4  Johna.  62.) 

It  is  undisputed,  and,  therefore,  the  proposition  need  not  be  supported  by 
review  of  statutes  or  citation  of  authorities,  that  prior  to  1901  a  common-law 
laarriage,  that  is,  a  contract  of  marriage  made  per  verba  de  prtssenti  and 
evidenced  of  cohabitation  and  various  other  acts  and  not  effectuated  by  any 
formal  solemnization,  was  valid  in  this  state. 

In  1901  this  law  was  changed  by  important  statutory  enactments.  Chapter 
330  of  the  Laws  of  that  year  amended  section  11  of  chapter  272  of  the  Laws 
of  1896  relating  to  marriages  by  entitling  the  section  **  How  a  marriage  must 
be  solemnized/'  and  providing  that  "  A  marriage  must  be  solemnized  by 
either"  certain  persons  there  enumerated,  including  clergymen,  municipcLl 
officials  and  various  judicial  oflScers,  or  by  a  written  contract  of  marriage 
signed  by  the  parties  and  witnessed  as  therein  provided,  and  which  contract 
it  was  provided  should  be  filed  within  a  given  time  in  the  office  of  the  clerk  of 
the  town  or  dty  in  which  the  marriage  was  solemnized,  and  certain  benefits 
in  the  way  of  registration  and  otherwise  were  secured  to  parties  entering  into 
a  marriage  contract  in  one  of  the  methods  there  prescribed. 

Because  this  statute  used  the  mandatory  word  "  must "  in  prescribing  the 
manner  in  which  a  marriage  should  be  solemnized,  it  is  argued  that  it  thereby 
made  it  imperative  that,  with  the  exceptions  apecifically  made  in  the  statute, 
marriage  should  be  solemnized  in  one  of  the  eniunerated  methods  and  in  effect 
prohibited  and  rendered  invalid  any  other  form  of  marriage  contract  including 
common-law  marriages.    I  do  not  so  interpret  the  statute. 

In  the  first  place,  I  think  that  the  great  weight  of  authority  is  to  the  effect 
that  fluch  a  statute  will  be  regarded  sjb  directory  or  afl  prescribing  the  essential 
requirements  of  a  formal  solemnization  of  a  marriage  such  as  may  be  necessary 
to  secure  the  benefits  of  registry,  etc.,  and  will  not  be  regarded  as  invalidating 
a  form  of  marriage  contract  otherwise  valid,  in  the  absence  of  some  provision 
expressly  declaring  or  necessarily  implying  that  result.  It  is  true  that  the 
statutes  which  were  being  construed  in  some  of  the  cases  cited  below  did  not 
employ  words  which  in  ordinary  usage  would  be  regarded  as  so  mandatory  as 
those  employed  in  the  statute  which  I  have  quoted,  but  I  think  that  the  rule 
which  on  the  whole  is  sustained  by  the  authorities  rises  above  this  difference 
in  the  language  of  different  statutes  and  is  applicable  to  our  statute. 
(Darling  v.  Dent,  82  Ark.  76;  Askew  v.  Dupree,  30  Ga.  174;  Teter  v.  Teter, 
101  Ind.  129;  Pegg  v.  Pegg,  138  Iowa,  572;  Renfrew  v.  Renfrow,  60  Kan. 
277;  Hutchings  v.  Kimmell,  31  Mich.  126;  State  v.  Worthington,  23  Minn. 
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528;  Qibaon  v.  Qibsoriy  24  Neb.  434;  Carmichael  v.  State,  12  Ohio  St.  553; 
Matter  of  McCaualand'a  Estate,  '213  Penn.  St.  1S9;  Becfcer  v.  Becker,  153 
Wis.  226.) 

It  is  impossible  within  reasonable  limits  to  quote  at  length  from  these 
cases,  but  the  rule  is  fairly  stated  in  the  case  of  Meister  v.  Moore  (96  U.  S. 
76,  78)  and  from  the  opinion  in  that  case  the  following  language  may  he 
quoted :  "  Marriage  is  everywhere  regarded  as  a  ciyil  contract.  Statutes  in 
many  of  the  States,  it  is  true,  regulate  the  mode  of  entering  into  the  contract, 
but  they  do  not  confer  the  right.  Hence  they  are  not  within  the  principle, 
that,  where  a  statute  creates  a  right  and  provides  a  remedy  for  its  enforce- 
ment, the  remedy  is  exclusive.  No  doubt,  a  statute  may  take  away  a  oomm<Hi- 
law  right;  but  tiiere  is  always  a  presumption  that  the  legislature  has  no  such 
intention,  unless  it  be  plainly  expressed.  A  statute  may  declare  that  no 
marriages  shall  be  valid  unless  they  are  solemnized  in  a  prescribed  manner; 
but  such  an  enactment  is  a  very  different  thing  from  a  law  requiring  all 
marriages  to  be  entered  into  in  the  presence  of  a  magistrate  or  a  deigyman, 
or  that  it  be  preceded  by  a  license,  or  publication  of  banns,  or  be  attested  by 
witnesses.  Such  formal  provisions  may  be  construed  as  merely  directory, 
instead  of  being  treated  as  destructive  of  a  common-law  right  to  form  the 
marriage  relation  by  words  of  present  assent.  And  such,  we  think,  has  been 
the  rule  generally  adopted  in  construing  statutes  regulating  marriage.  What- 
ever directions  they  may  give  respecting  its  formation  or  solenmizaticm,  courts 
have  usually  held  a  marriage  good  at  common  law  to  be  good  notwithstanding 
the  statutes,  unless  they  contain  express  words  of  nullity.  *  *  *  In  most 
cases,  the  leading  purpose  is  to  secure  a  registration  of  marriages,  and  evi- 
dence by  which  murriages  may  be  proved;  for  example,  by  certificate  of  a 
dergjrman  or  magistrate,  or  by  an  exemplification  of  the  registry." 

But  in  the  second  place,  if  any  doubt  otherwise  arose  concerning  the  inter- 
pretation to  be  given  to  the  section  which  has  been  quoted  it  seems  to  me 
that  this  doubt  would  be  dissipated  by  a  subsequent  section  enacted  as  pan 
of  the  same  chapter.  This  section  provided :  "  No  marriage  claimed  to  have 
been  contracted  on  or  after  the  first  day  of  Jianuary,  nineteen  hundred  and 
two,  within  this  state,  otherwise  than  in  this  article  provided,  shall  be  valid 
for  any  purpose  whatever,"  (L.  1901,  ch.  339,  section  6)  with  the  provision, 
however,  that  no  marriage  which  parties  attempted  to  contract  under  the 
statute  should  be  deemed  or  adjudged  to  be  invalid,  on  account  of  any  want  of 
authority  in  any  person  solemnizing  the  same  if  consummated  with  a  full 
belief  on  the  part  of  the  persons  so  married,  or  either  of  them,  that  they  were 
lawfully  joined  in  marriage,  or  be  invalidated  on  account  of  certain  other 
mistakes  in  the  written  contract  provided  for  in  the  section  heretofore  quoted. 
This  enactment,  of  course,  expressly  prohibited  common-law  marriages. 

When  we  interpret  these  sections  of  the  same  statute  wth  reference  to 
each  other  as  we  are  bound  to,  it  seems  to  be  perfectly  plain  that  the  first 
section  quoted  was  adopted  by  the  legislature  with  a  complete  understanding 
of  the  rule  that  that  section  by  itself  simply  provided  forms  of  observance 
which  would  be  necessary  in  case  of  a  ceremonial  or  formal  marriage  contract 
and  that  it  did  not  invalidate  other  forms  of  marriage;  that  in  order  to  do 
that  it  was  necessary  to  adopt  an  express  prohibition  of  such  other  forms  of 
marriage  contract  and,  therefore,  the  later  section  was  adopted  complying  wiih 
the  rule. 
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Not  only  does  this  interpretation  of  the  atatnte  give  the  Legislature  credit 
for  an  accurate  comprehension  and  application  of  what  I  regard  as  a  general 
rule  upon  this  subject,  but  an  opposite  interpretation  of  the  statute  convicts 
it  of  doing  an  unnecessary  and  foolish  thing.  The  section  forbidding  and 
invalidating  conunon-law  marriages  was  an  absolutely  new  section  expressly 
formulated  for  the  purpose  of  being  placed  in  the  statutes  at  that  time.  If  it 
be  true  that  the  prior  section  pertaining  to  the  solemnization  of  marriages 
was  in  fact  mandatory  and  exclusive,  then  the  enactment  of  the  second  section 
was  an  entirely  futile  step,  and  of  such  idle  action  we  should  not  suspect  the 
legislature  unless  compelled  so  to  do. 

After  the  adoption  of  the  statute  in  1901  concededly  common-law  marriages 
became  and  remained  invalid  unless  the  law  was  changed  in  1907. 

In  that  year  by  chapter  742  various  amendments  of  the  Domestic  Relations 
Law  were  adopted.  The  section  pertaining  to  the  formal  solemnization  of 
marriages,  formulated  in  1901,  was  not  materially  changed  so  far  as  the 
present  discussion  is  concerned.  Various  sections,  however,  were  repealed,  and 
amongst  these  was  the  section  adopted  in  1901  prohibiting  and  declaring  to  be 
void  marriages  contracted  otherwise  than  in  the  manner  prescribed  by  the 
article  containing  such  section.  By  this  repeal  not  only  was  wiped  out  the 
statutory  enactment  against  common-law  marriages,  but  also*  there  was  erased 
the  provision  contained  in  said  section  and  already  quoted  providing  that 
marriages  attempted  to  be  solemnized  in  the  statutory  manner  should  not  be 
rendered  null  and  void  because  of  honest  mistakes  of  the  parties  in  respect  of 
the  character  of  the  person  presuming  to  perform  the  marriage  or  because  of 
certain  failures  to  comply  with  the  statute  in  reference  to  written  contracts. 
Various  supplementary  sections  were  also  adopted  providing  for  the  issuance 
of  licenses  and  pertaining  to  the  filing  of  licenses,  certificates  of  marriage, 
etc.,  which  we  do  not  think  change  the  complexion  of  the  question  before  us. 

The  inquiry  then  arises  as  to  the  effect  of  this  repeal  of  the  prohibitory 
section,  and  we  think  that  the  answer  to  that  question  must  be  that  when 
such  prohibition  was  repealed  the  law  originally  prevailing  again  came  into 
operation  and  common-law  marriages  became  valid.  {Mathewson  v.  Pheeniw 
Iron  Foundry,  20  Fed.  Rep.  281 ;  State  ew  rel.  Whitcomh  v.  Otis,  58  Minn.  275, 
278;  State  v.  Mines,  38  W.  Va.  131;  Insurance  Co.  v.  Barley,  16  Grat.  [Va.] 
363,  384;  Baum  v.  Thorns,  150  Ind.  378.) 

This  view  is  strengthened  both  from  a  legal  and  from  a  practical  stand- 
point by  certain  special  considerations.  As  throwing  much  light  upon 
legislative  intention  we  are  to  keep  in  mind  that  when  this  prohibition  was 
repealed,  the  remaining  provisions  of  the  statute  bearing  upon  this  question 
were  left  in  substantially  the  same  form  as  in  1901  and  when,  as  has  already 
been  pointed  out,  the  legislature  did  not  regard  such  provisions  sufficient  to 
forbid  common-law  marriages  without  an  express  prohibition. 

Then,  the  provision  that  "  Marriage,  so  far  as  its  validity  in  law  is  con- 
cerned, continues  to  be  a  civil  contract,"  was  allowed  to  remain  in  the  statute, 
and  after  the  repeal  in  question  there  was  no  prohibition  against  that  method 
of  entering  into  marriage  as  such  a  civil  contract  which  had  been  recognized 
as  valid  and  effective  in  the  absence  of  prohibition. 

Again,  if  by  the  repeal  of  the  prohibitory  section  the  validity  of  other 
forms  of  marriage  contract  than  those  expressly  prescribed  by  the  statute  was 
not  restored,  we  have  it  that  attempted  marriages  ynder  the  statutory  pro- 
visions were  not  saved  from  the  destructive  effect  of  innocent  or  inadvertent 
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f ailurea  to  comply  with  the  statutory  requirements,  heeanse  the  saving  clause 
against  such  effects  which  had  been  inserted  in  the  same  section  with  the 
prohibition  was  repealed  with  it.  It  can  hardly  be  believed  that  the  legisla- 
ture intended  to  make  the  statute  regulating  marriage  exclusive  and  not  at 
the  same  time  afford  some  relief  from  such  innocent  failures  as  have  been 
mentioned. 

Our  attention  is  called  to  three  provisions  in  the  statute  pertaining  to 
mairiages  as  tending  to  establish  the  contention  that  a  contract  of  marriage 
entered  into  in  any  manner  other  than  is  there  prescribed  or  reoogniaad  is 
invalid.  These  provisions  are  the  ones,  first,  that  a  written  oontraet  of 
marriage  authorized  by  the  statute  "  must  in  order  to  be  valid  be  acknowledged 
before  a  judge  of  a  court  of  record;"  second,  that  the  provisions  of  -the  statute 
so  far  as  they  relate  to  the  manner  of  solemnizing  marriages  "  shall  not  affect 
marriages  among  the  people  called  Friends  or  Quakers,  nor  marriages  among 
the  people  of  any  other  denominations  having  as  such  any  particular  mode  of 
solemnising  marriages;  but  such  marriages  must  be  solemnized  in  the  manner 
heretofore  used  and  practiced  *  *  *  and  marriages  so  solemnized  shall  be 
as  valid  as  if  this  article  had  not  been  enacted;"  and,  third,  that  marriages 
shall  not  be  rendered  void  by  the  failure  to  procure  a  license  of  marriage  as 
required  by  the  statute. 

I  do  not  believe  that  these  provisions  carry  a  necessary  implication  that 
a  marriage  contracted  otherwise  than  as  in  the  statute  provided  is  void,  but 
that  under  a  reasonable  interpretation  they  simply  pertain  to  a  marriage 
formally  solemnized  or  contracted  in  the  statutory  form  and  are  intended  to 
regulate  the  celebration  of  such  a  marriage  and  to  provide  whsA.  must  or  in 
certain  cases  need  not  be  done  if  a  person  desires  to  secure  the  benefit  of  a 
marriage  solemnization  or  contract  under  the  statute.  This  was  the  inter- 
pretation given  in  the  Meister  Case  {supra)  to  a  provision  in  a  Michigan 
statute  somewhat  similar  to  the  one  in  our  state  relating  to  marriages  con- 
tracted by  Quakers  or  Friends,  and  the  court  refused  to  affix  to  such  clause  any 
such  meaning  as  is  here  contended  for  by  the  defendants  as  excluding  the 
validity  of  any  other  than  the  statutory  form  of  marriage  solemnization. 

And  lastly  our  attention  is  called  to  the  fact  that  whereas  the  statute  as  it 
was  written  in  1806  contains  a  clause  providing  that  it  did  not  "  require  *' 
any  marriage  to  be  solemnized  in  the  manner  therein  specified  and  that  '*  a 
lawful  marriage  contracted  in  the  manner  heretofore  in  use  in  this  stafe'' 
should  be  valid,  the  present  statute  does  not  contain  any  such  clause  rec<?gniz- 
ing  the  validity'  of  common-law  marriages.  This  provision  in  the  statute  of 
1896  was  of  course  properly  stricken  out  in  1901  when  the  amoidment  was 
made  expressly  prohibiting  common-law  marriages.  When  in  turn  in  1907 
the  section  prohibitory  of  common-law  marriages  was  repealed,  and  as  we 
think  the  validity  of  such  marriages  revived,  it  would  have  been  proper  enough 
to  have  restored  the  provision  contained  in  the  statute  of  1896  recognixing 
the  validity  of  such  marriages.  We  do  not,  however,  r^ard  the  failure  to 
do  this  as  of  much  consequence.  We  are  forced  to  reoognine  that  we  are 
confronted  by  a  piece  of  legislation  which  is  not  in  all  respects  sdentificallr 
and  plainly  expressed  and  that  under  any  exacting  test  which  may  be 
applied  to  it,  provisions  and  reasons  will  be  found  pointing  either  toward  or 
away  from  any  answer  which  can  be  made  to  the  question  before  us.  Under 
such  circumstances  we  are  forced  to  weigh  opposing  arguments  and  it  seems  to 
us  that  the  repeal  in  1007  of  the  prohibition  of  common-law  marriages  and  of 
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the  clause  saving  formal  marriages  attempted  under  the  statute  where  there 
had  been  some  inadvertent  and  innocent  omission  to  comply  with  the  statute 
from  the  possible  condemnation  of  invalidity  which  followed  if  common-law 
marriages  were  invalid,  furnishes  a  much  weightier  argument  in  favor  of  the 
construction  being  adopted  by  us  than  is  supplied  against  such  construction 
by  the  feature  just  considered.  It  is  difficult  to  grasp  a  supposed  legislative 
intent  to  prohibit  a  given  act,  which  is  said  to  be  expressed  by  the  repeal, 
without  making  any  plain  substitute  therefor,  of  an  existing  provision 
adopted  a  short  time  before  forbidding  such  act. 

If  that  aspect  were  open  to  us  we  should  not  fail  to  appreciate  that 
troublesome  considerations  of  policy  are  involved  in  the  decision  of  the 
question  now  before  us.  On  the  one  hand  it  will  be  argued  that  alleged  com- 
mon-law marriages,  if  such  marriages  are  permitted,  are  liable  to  become  the 
basis  of  fraud  and  blackmail,  especially  after  the  death  of  one  of  the  parties. 
On  the  other  hand,  it  may  be  urge<l  that  if  such  marriages  are  not  recognized 
it  will  happen  that  the  disgrace  of  an  unlawful  union  or  of  illegitimacy  will 
be  inflicted  upon  unsuspicious  women  who  have  believed  themselves  to  be  law- 
fully married,  and  upon  innocent  children.  Especially  it  may  be  urged  that  if 
the  validity  of  other  than  statutory  marriages  be  denied,  it  will  happen  that 
because  of  the  repeal  of  the  provision  of  the  act  of  1901  saving  from  illegality 
because  of  some  innocent  or  inadvertent  mistake  marriages  attempted  to  be 
consummated  in  accordance  with  the  provisions  of  the  statute,  many  marriages 
may  be  rendered  void  or  voidable  because  of  a  perfectly  innocent  and  inconse- 
quential omdsaioiL  to  comply  with  the  statute. 

Of  course  it  is  for  the  legislatuie  to' determine  which  argument  is  the  more 
potent  and  which  policy  is  the  wiser.  But  certainly  if  that  body  deems  it 
wise  and  best  to  affix  the  stamp  of  illegality  upon  every  marriage  contracted 
or  solemnised  otherwise  than  in  accordance  with  the  strict  letter  of  the 
statute  that  purpose  should  be  made  plain  and  unmistakable.  The  courts 
ought  not  to  be  asked  to  pronounce  marriages  invalid  and  children  illegitimate 
under  a  statute  unless  it  has  plainly  decreed  and  foretold  those  consequences, 
and  people  ought  not  to  be  penalized  in  such  matters  as  those  by  adoption 
of  guesA-work  and  conjecture  as  a  method  of  statutory  interpretation  by 
which  to  aocompUah  such  result. 

The  views  which  we  entertain  in  respect  of  the  question  now  presented  to 
us  are  similar  to  those  reached  in  Matter  of  Hmfna/n  ( 147  App.  Div.  452 ) 
and  which  is  the  only  decision  by  any  appellate  court  of  this  state  on  the 
question. 

In  view  of  the  conclusions  reached  it  was  not  error  for  the  industrial  com- 
mission to  make  the  award  in  this  case,  and  the  order  appealed  from  should  be 
affirmed  with  coots. 

Chase,  Cudobbaok  and  Pound,  J  J.,  concur;  Collin,  Hogan  and  Cabdozo, 
JJ.,  dissent.    Order  affirmed. 

The  Commission  made  award  to  a  common  law  wife  in  Dodd  v. 
461  EigUh  Avenue  Co.,  S.  D.  R,  vol.  16,  p.  427,  Apr.  8,  1918. 
The  case  were  argued  in  the  Appellate  Division,  March  11,  1919, 
upon  a  qnestion  of  lump  sum  award,  and  was  affinned  May  7, 
1919,  one  justice  dissenting. 


Digitized  by  VjOOQ IC 


94     CouKT  Decisions  on  Wokkmen's  Compensation  Law 

Such  verbal  agreements  to  be  man  and  wife  differ  from  mere 
promises  of  cohabitating  parties  to  marry  some  time  in  the  future. 
Meretricious  relations  in  the  outset  vitiate  the  marriage  relation. 
Commissioner  Lyon  has  brought  these  points  out  in  recommenda- 
tions for  denial  of  awards.  In  one  of  the  cases  a  widow  and  her 
children  lived  with  a  man  who  introduced  her  as  his  wife  though 
she  retained  her  first  husband's  name.  She  asked  for  a  marriage 
ceremony  but  he  put  her  off.  He  lost  his  life  by  accident  The 
Commission)  certified  to  the  Appellate  Division  the  que^ion 
whether  she  was  his  wife.  The  court  remanded  the  case  to  the 
Commission  because  it  had  failed  to  make  formal  findings: 
Reiter  v.  North  Shore  Gravel  Co.,  —  App.  Div.  — ,  Dec  28, 
1917;  the  Commission  thereupon  found  that  she  was  not  his 
wife  and  the  Appellate  Division  upon  appeal  affirmed  denial  of 
compen'^ation,   one  justice  dissenting  with  opinion   as  follows: 

REiTEit  V.  North  Shore  Gravel  Ck).,  185  App.  Div.  910,  Sept.  11,  1918. 

Decision  afl&rmed.  All  concurred,  except  John  M.  Ejoxogo,  P.  J.,  die* 
senting,  with  a  memorandum. 

John  M.  Kellogg,  P.  J.  (dissenting) :  The  Commission  certified  to  this 
court  the  question  ''  Is  Florence  J.  Beiter  the  surviving  wife  of  Paul  Reiter. 
deceased."  The  court  remitted  the  matter  to  the  Commission  to  make 
findings  of  fact  upon  the  question  of  the  marriage  of  the  claimant  to  Keiter. 
It  is  conceded  there  was  no  ceremonial  marriage.  The  evidence,  however, 
tends  very  strongly  to  show  a  valid  oommon-law  marriage.  Whether  or 
not  there  was  a  valid  marriage  was  a  mixed  question  of  law  and  fact,  and 
it  eannot  be  determined  as  matter  of  law  whether  there  was  a  valid  marriage 
until  the  facts  are  ascertained.  Perhaps  different  inferences  may  be  drawn 
from  the  evidence,  and  for  that  reason  the  court  desired  findings  of  fact  upon 
the  evidence  to  enable  it  to  pass  upon  the  question  of  law.  The  Commis- 
sion evidently  misunderstood  the  action  of  this  court  and  gives  us  no  facts 
upon  which  we  can  determine  whether  or  not  its  conclusion  was  properly 
made.  The  parties  were  competent  to  enter  into  the  marriage  state.  He 
was  a  German  and  a  Protestant;  she  was  a  French  woman  and  a  Catholic. 
They  mutually  agreed  to  marry.  She  desired  to  go  to  the  church;  he 
apparently  was  not  anxious  upon  that  point.  Nevertheless  they  began  to 
live  together  as  husband  and  wife,  and  were  known  as  husband  and  wife. 
Each  of  them  told  her  daughters,  who  lived  with  them,  that  they  were 
married,  and  he  always  treated  her  as  bis  wife  and  treated  her  daughters 
as  his  children,  and  apparently  took  great  pride  in  them.  It  is  mere  idle 
guess-work  to  say  that  their  claim  to  be  husband  and  wife  was  a  mere  cloak 
to  cover  up  their  illicit  relations.  We  find  nothing  indicating  that  there 
was  any  bad  faith  upon  the  part  of  either,  or  that  there  was  any  doubt  in 
the  mind  of  either  that  they  were  husband  and  wife.  It  is,  however. 
inferable  that  from  the  fact  that  there  was  no  church  ceremony  the  claimant 
felt  that  her  full  rights  as  wife  were  not  established  and  that  it  was  due 
to  herself  and  her  daughters  that  a  church  ceremony  should  be  had.     She, 
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from  time  to  time,  urged  a  ceremonial  marriage  at  the  church;  he  agreed  to 
it  but  delayed.  In  my  judgment,  as  matter  of  law,  they  were  husband 
and  wife,  although  some  embarraaament  may  result  on  account  of  the 
findings  of  the  Commission  that  the  evidence  does  not  establish  a  marriage 
contract.  I  think  the  Commission  felt  that  a  definite  contract  must  be 
shown  by  which  the  partieis,  by  word  of  mouth  or  writing,  agreed  at  the 
moment  to  take  each  other  as  husband  and  wife.  A  mere  formal  contract 
is  not  the  essential  thing.  Marriage  is  a  status  which  may  be  established 
by  the  words,  actions  and  lives  of  the  parties  evidencing  their  understanding 
and  intent.  If  this  man  and  woman  engaged  to  marry  and,  wanting  to 
marry  each  other,  began  to  live  together  as  man  and  wife  believing  that 
they  were  married,  but  intended  at  sometime  to  have  a  religious  ceremony 
performed;  if  they  held  themselves  out  to  the  publiq  as  man  and  wife  and 
lived  in  the  belief  that  they  were  married,  there  would  be  a  legal  marriage 
notwithstanding  the  fact  that  no  particular  words  can  be  referred  to  at  any 
particular  time  which  made  a  formal  contract  of  marriage  at  that  time. 
The  agreement,  from  time  to  time,  to  have  a  church  ceremony  performed 
for  the  satisfaction  of  the  wife,  would  not  change  the  result.  The  findings, 
therefore,  do  not  dispose  of  the  case,  or  furnish  any  basis  upon  which  it 
can  be  determined.  I  favor  a  reversal  of  the  determination  and  a  remission 
of  the  matter  to  the  Commission  for  proper  and  full  findings  of  fact. 

Commissioner  Lyon's  views  are  set  forth  in  DalecJcy  v.  Berko- 
ivitz,  S.  D.  R.,  vol.  14,  p.  706,  BuL,  vol.  3,  p.  102,  Dec.  11,  1917, 
the  ease  of  a  widow  with  four  children  who  took  in  a  man  to  help 
support  them  but  was  afraid  to  formally  marry  him  lest  their 
father  who  was  missing  might  prove  to  be  alive ;  also  in  Bicco  v. 
Rome  Brass  &  Copper  Co.,  Bui.,  vol.  4,  p.  132,  Feb.  25,  1919, 
and  Draper  v.  International  By,  Co,,  S.  D.  E.,  vol.  19,  543,  Bui. 
vol.  4,  p.  162,  Apr.  30,  1919,  similar  cases. 

A  common  law  marriage  is  valid,  if  contracted  in  New  York", 
but  not,  if  contracted  in  Italy.  For  this  reason  the  Commission 
denied  award  in  Angelucci  v.  Kerhaugh,  S.  D.  K.,  vol.  9,  p.  387, 
Aug.  15,  1916. 

2.  Bival  claimants. —  In  an  interesting  ruling  interpreting  the 
validity  of  divorce  in  relation  to  the  residence  of  the  parties  and 
the  comity  among  States,  the  Commission  awarded  compensation 
to  a  wife  who  had  procured  an  interlocutary  decree  of  divorce 
in  New  York  just  previous  to  the  death  of  her  second  husband 
by  accident,  her  first  husband  having  procured  a  divorce  from 
her  in  South  Dakota  many  years  before.  The  corespondent  of 
the  New  York  divorce  proceedings  claimed  to  be  the  lawful  wife 
on  the  theory  that  the  South  Dakota  divorce  had  been  void  under 
the  law  of  New  York:  Cameron  v.  Acheson  Graphite  Co.,  S.  D. 
R.,  vol.  14  p.  683,  Bui.,  vol.  3,  p.  77,  Nov.  15,  1917. 
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In  a  case  in  which  both  rivals  presented  marriage  certificates, 
Deputy  Commissioner  Abbott  held  that  the  marriage  of  earlier 
date  had  been  invalid  becaujse  the  woman  claiming  under  it  had 
never  been  divorced  from  a  former  husband  and  awarded  com- 
pensation to  the  woman  claiming  under  the  later  marriage  who 
had  lived  with  the  employee  for  eighteen  years  up  to  the  time  of 
his  fatal  accident,  during  which  time  she  had  never  heard  of  the 
other  woman:  Hoag  v.  Ulster  &  Delmoare  B.  R,  Co.,  Bui.,  vol  3, 
p.  134. 

A  third  instance  of  rival  claimants  is  the  Mosier  case  noticed 
in  BuL,  vol.  3,  p.  178. 

3.  Bigamy. — A  woman  remarried  while  her  first  husband  from 
whom  she  had  not  been  divorced  was  alive.  The  Commission  hav- 
ing awarded  her  compensatiosn  for  death  of  her  seecoid  husband 
by  accident,  the  case  was  argued  upon  appeal,  March  5,  19 IS. 
The  insurance  carrier  claimed  that  the  second  marriage  was  void 
by  reason  of  bigamy;  the  Attorney-General,  that  it  was  valid  be- 
cause she  had  believed  her  first  husband  to  be  dead  at  the  time  of 
its  performance.  The  Appellate  Division  affirmed  the  award 
unanimously  and  without  opinion :  Seals  v.  Eureka  Paper  Co., 
Death  File,  No.  20057,  Oct.  10,  1917,  183  App.  Div.  914, 
Mar.  15,  1918.  Bigamy  charges  figured  in  the  Tremberger  and 
Hoag  cases  noticed  above  under  the  sub-titles  "  Remarriage ''  and 
*'  Rival  claimants." 

4.  Failure  of  proofs. —  Claims  of  death  benefits  on  behalf  of 
wives  married  and  remaining  in  foreign  countries  often  meet  with 
delay  and  failure  because  the  evidence  of  marriage  is  unsatis- 
factory or  wanting.  Such  is  especially  the  case  of  claims  on  be- 
half of  European  wives  under  recent  war  conditions.  In  some 
instances  it  is  difficult  or  impossible  to  locate  the  alleged  wives. 
Cases  in  point  are  Granofsky  v.  Bivg  &  Bing  Construction  Co., 
Claim  'No.  28900,  Apr.  5,  1916,  181  App.  Div.  909,  Xov.  14, 
1917 ;  and  Onibesich  v.  YalUy  Mills  Co.,  S.  D.  R.,  vol.  14,  p.  666, 
BuL,  vol.  3,  p.  54,  Oct.  18,  1917. 

d.  Divorce  tvith  alimony. — ^A  husband  and  wife  lived  apart  four 
years ;  the  wife  then  obtained  a  judicial  separation  with  alimony 
of  four  dollars  per  week ;  four  more  years  went  bv  and  she  had 
not  collected  any  of  the  alimony  when  the  divorced  husband  lost 
his  life  bv  accident;  the  Commission  awarded  the  wife  death 
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benefits  beeanse  of  her  loss  of  alimony;  the  Appellate  Division 
affirmed  the  award  unanimously  and  without  opinion:  Coohy  v. 
American  La  France  Fire  Engine  Co.,  S.  D.  R,  voL  16,  p.  429, 
Apr.  16,  1918;  185  App.  Div.  918,  Sept.  17,  1918. 

B.  Parenthood. —  The  Appellate  Division  and  the  legislature 
have  been  defining  the  status  of  children.  The  legislature  has 
broadened  the  definition  of  a  child  in  Workmen's  Compensation 
Law,  §  3,  subd.  11,  by  L.  1916,  ch.  622,  to  include  a;  dependent 
step-child  and  by  L.  1917,  ch*  705,  to  include  an  acknowledged 
dependent  illegitimate  child. 

a.  Step-children. —  In  a  case  arising  before  the  inclusion  of 
illegitimate  children  the  injured  employee  had  married  a  woman 
who  had  an  ill^itimate  minor  daughter.  By  the  marriage  the 
girl  became  his  step-child.  Upon  his  death  from  the  accident  the 
question  arose  whether  the  step-daughter's  illegitimacy  should 
exclude  her  from  death  benefits.  The  Commission  made  an  award 
to  her  which  the  Appellate  Divison  affirmed  unanimously  and 
without  opinion:  Beals  v.  Eureka  Paper  Co.,  Death  Pile, 
Ifo.  20057,  Oct.  10,  1917,  183  App.  Div.  914,  Mar.  16,  1918. 
Ajol  award  to  an  illegitmate  step-son  under  similar  circumstances 
was  affirmed  in  the  Appellate  Division  March  5,  1919,  in  Lindfors 
T.  Wheeler,  Death  Case,  No.  101283,  Aug.  8,  1918. 

The  Commission  awarded  compensation  to  the  step-daughter 
of  a  common  law  marriage  in  Dodd  v.  Jfil  Eighth  Averme  Co., 
S.  D.  K.,  vol  16,  p.  427,  Apr.  8,  1918. 

b.  Illegitimaie  children. —  The  decision  of  the  Appellate  Divi- 
sion relative  to  the  illegitimate  step-child  in  the  Beals  case  fol- 
lowed, with  a  year's  interval,  upon  a  decision  of  the  same  court 
with  opinion  that  the  Workmen's  Compensation  Law,  as  it  stood 
prior  to  the  amendment  effected  by  L.  1917,  ch.  705,  did  not  cover 
ill^itimate  children.    .Tbe  opinion  is  as  follows: 

Bell  v.  Tebbt  &  XxxrcH  Co.,  177  App.  Div.  123,  Mar.  7,  1917. 

WooiywAju),  J.:  The  State  Induatrial  CoHuniflsian  mibaiits  to  this  court 
tJhe  qufifltioa:  "Are  Albert  B^,  boo,  iDorothy  BeU  and  Marie  BcU,  daughters 
oi  Joseph  K.  BeU,  deceased,  dependent  children  of  the  said  Joseph  K.  BeU, 
within  the  meaning  of  the  Workmen's  Compensation  liaw  and  entitled  to 
the  death  benefits  provided  lor  by  said  law  for  dependent  children?'^ 

There  is  no  question  here  that  Jos^h  K.  Bell  was  kiUed  on  August  13, 
1914,  under  circumstanoes  entitling  his  widow  and  children  under  the  age 
of  eighteen  years  to  death  b<sieflt»  under  the  provisions  of  the  statute.    But 
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it  is  established  that  the  persons  mentioned  as  the  son  and  daughters  of 
said  Joseph  K.  Bell  are  ill^timate  children,  the  mother,  Ddia  V.  Bell, 
having  entered  into  a  ceremonial  marriage  with  said  BeU  at  a  time  when 
Bell  had  a  wife  still  living  and  undivorced.  The  real  widow  haa  been 
awarded  compensation  after  a  revocation  of  a  previous  award  to  the  bigamous 
wife,  and  an  application  in  behalf  of  these  ill^timate  childroi  having  been 
made,  the  State  Industrial  Commission  asks  the  judgment  of  thie  oourt  upon 
the  question  of  whether  these  children  are  in  law  entitled  to  the  compensation 
fixed. 

It  is  a  rule  of  construction  that  prima  fade^  the  word  "  child  "  or  "  diil- 
dren,"  when  used  in  a  statute,  will  or  deed  means  Intimate  child  or  children. 
In  other  words,  bastards  are  not  within  the  the  term  "  child  "  or  *'  children." 
(5  Am.  k  Eng.  Ency.  of  Law  [2d  ed.],  1095;  Yon  Voorhia  V.  BrmtnaU,  23 
Hun,  260,  263;  Geiston  v.  Shields,  16  id.  143,  151;  Mmer  v.  Miller,  7»  id. 
107;  Matter  of  MiUer,  110  N.  Y.,  216.)  And  the  rule  is  weU  settled  that 
words  having  precise  and  well-settled  meaning  in  the  jurisprudence  of  a 
country  have  the  same  sense  in  its  statutes  unless  a  different  meaning  is 
plainly  intended.  { Perkins  V.  BnUthy  116  N".  Y.  441.)  Section  16  of  the 
act  provides  that  "if  there  be  surviving  child  or  children  of  the  deceased 
under  the  age  of  eighteen  years"  an  additional  amount  shall  be  provided 
for  such  child  or  children  until  such  child  or  children  arrive  at  the  age 
of  eighteen  years,  and  this  without  reference  to  whether  the  children  are 
dependent  upon  the  father  or  not  (Consol.  ILaws,  chap.  67  [Laws  of  1014, 
chap.  41^,  §  16,  as  amd.  by  Laws  of  1914,  chap.  316.)  In  other  words,  the 
statute  presumes  that  the  children  of  a  parent  are  dependent  upon  him  or 
her  up  to  the  age  of -eighteen  years  and  provides  for  them  in  the  Woi^men's 
Compensation  Law.  While,  in  a  sense,  the  persons  mentioned  in  the  question 
are  children  they  are  not  the  lawful  children  of  the  decedent,  and  unlawful 
children  are  not  favored  in  the  law;  they  have  only  such  rights  aa  are 
expressly  granted  by  statute  in  so  far  as  property  rights  are  concerned. 
Not  only  has  the  Legislature  not  provided  for  illegitimate  children  under  the 
Workmen's  Compensation  Law  by  specific  language,  but,  by  its  definition  of 
''child"  in  subdivision  11  of  section  3,  it  has  clearly  indicated  an  intention 
to  use  the  word  only  in  its  legal  sense,  as  modified.  It  declares  that  "  'child ' 
shall  include  a  posthumous  child  and  a  child  legally  adopted  prior  to  the 
injury  of  the  employee,"  and,  by  expressly  fixing  these  limitations,  it  must 
be  understood  to  have  excluded  any  other  child  or  children  than  such  as 
would  be  included  at  common  law  and  imder  the  statutory  definition.  *"It 
is  the  duty  of  all  courts  of  justice  to  keep  their  eye  steadily  upon  the  interests 
of  the  public,  even  in  the  administration  of  commutative  justice;  and  when 
they  find  an  action  is  founded  upon  a  claim  injurious  to  the  public  and 
which  has  a  bad  tendency  to  give  it  no  countenance  or  assistance  in  foro 
dinli.'"     {Veazy  v.  Allen,  173  N.  Y.  360,  368,  and  authority  there  cited.) 

Whatever  may  have  been  held  in  other  jurisdictions,  under  ever  varying 
language  and  differing  conceptions  of  public  policy,  there  is  no  justification 
for  reading  into  the  statute  a  provision  which  shall  permit  ill^timate 
children  to  share  in  the  benefits  provided  for  the  lawful  issue  of  one 
suffering  through  an  industrial  accident.  If  the  Legislature  wants  to  assume 
this  responsibility  it  should  do  so  in  plain  and  vmequivooal  language;  it 
ought  not  to  be  done  through  strained  and  unnatural  construction  on  the 
part  of  the  courts.    It  is  the  duty  of  the  court  to  enforce  the  provisions  of 
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the  statute  without  reading  into  it  affirmative  provisions.  {Irvine  v.  New 
York  Edison  Co.,  207  X.  Y.  425,  434.) 

The  suggestion  that  section  1745  of  the  Code  of  Civil  Procedure  may  have 
something  to  do  with  the  answering  of  this  question,  plausible  upon  the 
surface,  utterly  fails  when  we  come  to  analyze  the  language  of  the  section 
in  connection  with  that  of  the  Workmen's  Compensation  Law.  The  language 
of  section  16  of  the  Workmen's  Compensation  Law  is  that  ''  if  there  be 
surviving  child  or  children  of  the  deceased  under  the  age  of  eighteen  years  " 
an  additional  amoimt  is  to  be  paid.  This  does  not  say  if  there  are  sur- 
viving children  of  the  mother  but  they  must  be  surviving  children  of  the 
deceased,  while  section  1745  of  the  Code  of  Civil  Procedure  provides  that  in 
an  ''action  to  annul  a  marriage,  upon  the  ground  that  the  former  husband 
or  wife  of  one  of  the  parties  was  living,  the  former  marriage  being  in  force," 
and  that  "it  appears,  and  the  judgment  determines,  that  the  subsequent 
marriage  was  contracted  by  at  least  one  of  the  parties  thereto  in  good  faith, 
and  with  the  full  belief  that  the  former  husband  or  wife  was  dead  or  that 
the  former  marriage  had  been  annulled  or  dissolved,  or  without  any  knowl- 
edge on  the  part  of  the  innocent  party  of  such  former  marriage,  the  issue 
of  the  subsequent  marriage,  bom  or  b^otten  before  the  final  judgment,  are 
deemed  for  all  purposes,  the  legitimate  children  of  the  parent,  who  at  the 
time  of  the  marriage  was  competent  to  contract,  and  are  entitled  to  succeed 
as  such,  in  the  same  manner  as  other  legitimate  children,  to  the  real  and 
personal  estate  of  said  parent;  and  the  issue  so  entitled  must  be  apecified 
in  the  judgment,  and  the  innocent  party  must  be  awarded  their  custody,  and 
he  or  she  is  entitled  to  appoint  a  guardian  of  their  persons  by  will."  It 
will  thus  be  seen  that  this  case  could  not  come  within  the  provisions  of 
section  1745  of  the  Code  of  Civil  Procedure,  for  the  employee  knew  of  the 
marriage  which  stood  in  the  way  of  lawful  issue,  and  only  the  surviving  child 
or  children  of  the  deceased  are  entitled  under  the  provisions  of  the  Work- 
men's Compensation  Law.  If  we  indulge  the  presumption,  hardly  warranted 
in  this  case  so  far  as  the  record  discloses,  that  Delia  V.  Bell  was  an  innocent 
party  to  the  bigamous  marriage,  the  Code  only  legitimatizes  the  issue  as  to 
her  and  permits  the  children  to  inherit  from  her.  It  does  not  make  them 
the  Intimate  children  of  the  wrong-doing  husband;  they  are  "deemed  for 
all  purposes,  the  legitimate  children  of  the  parent,  who  at  the  time  of  the 
marriage  was  competent  to  contract,"  and  we  are  not  to  read  into  the  statute 
more  than  the  Legislature  has  provided.  {Baylis  v.  Baylis,  146  App.  Div. 
617;  afTd.,  207  N.  Y.  446.) 

The  interrogatory  of  the  State  Industrial  Commission  should  be  answered 
in  the  n^ative. 

All  concurred,  except  Lton,  J.,  who  favored  remitting  the  matter  to  the 
Commission  to  have  certified  the  proofs  establishing  the  alleged  illegitimacy 
of  the  children. 

Questions  certified  answered  in  the  negative. 

The  decision  of  the  Court  of  Appeals  in  Ziegler  v.  Cassidy's 
Sorts,  establishing  the  validity  of  common  law  marriages,  of  course 
establishes  the  legitimacy  of  the  children  of  such  marriages,  includ- 
ing step-children:  .  Dodd  v.  461  Eighth  Avenue  Co.,  S.  D.  E., 
vol.  16,  p.  427,  Apr.  8,  1918,  —  App.  Div.  — ,  May  7,  1919. 
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There  were  no  child  claimants  in  the  Ziegler  case.  In  DaUcky  t. 
BerkowUz,  S.  D.  B.,  voL  14,  p.  706,  BuL,  vol.  3,  p.  102,  Dec  11, 
1917,  the  alleged  widow  having  failed  to  piove  commoo-law  mar- 
riage and  the  aceidcsit  having  occorred  prior  to  July  1, 1917,  tiie 
court  rejected  the  compensation  claims  of  the  children  along  with 
the  claim  of  their  mother. 

c  Adopted  chUdren. — A  legally  adopted  child  is  entitled  to 
death  benefits:  Workmen's  Compensation  Law,  §  8,  sabd.  11 
Adoption  of  a  child  according  to  the  laws  and  customs  of  an 
Indian  tribe  is  legaL  The  CcHnmiseiDn  has  so  ruled  in  Jackson  v. 
Shemum  Paper  Co.,  S.  D.  R,  tA  10,  p.  605,  BuL,  vol.  2,  p.  1, 
Oct  19,  1916. 

Though  granchildren  are  entitled  to  death  benefits  in  certain 
oontingeneies,  an  adopted  child  is  not  entitled  to  death  benefits 
for  fatal  injury  to  the  parent  of  its  foster  parent.  Biit  a  child 
dependent  upon  its  grandparent  is  entitled  to  death  benefits  foi 
fatal  injuiy  to  sueh  grandparent  though  its  parents  be  living  at 
ihe  time  of  the  aceident  and  better  aUe  to  support  it  than  the 
grandparent.  The  Appellate  Division's  opinions  in  Winkler  v. 
N.  Y.  C(ur  ^Vheel  Co.  and  Yeople  v.  Rose  Co.,  involving  these  two 
points,  appear  bel(nv,  pi^es  lOS,  130. 

d.  Children  hegotten  after  the  accident. —  Under  the  TeaBoning 
in  CrocJcett  v.  International  By.  Co.,  above,  page  85,  if  an  injured 
tmfkoj&b  marries  after  his  aeeident  and  o&pring  results  from  the 
marriage,  death  benefits  will  be  awardable  to  the  diild  as  well  as 
to  the  mother  in  case  he  ultimately  dies  as  a  result  of  tlie  accident 

O.  Shares  of  campensatum^ —  Worhmen's  C<Hnpen6atioa  Law, 
§  14,  sabd.  %,  provides  for  increase  of  the  benefits  of  a  chikl  for 
death  of  its  father  by  industrial  accident  when  his  death  is  fol- 
lowed by  death  of  his  wife  or  for  death  of  its  mother  hy  industrial 
accident  when  her  death  is  followed  by  death  of  her  dependent 
husband.  These  and  other  piovisions  of  Ae  sefstion  have  been 
interpreted  by  the  Commission  to  authorize  an  increase  of  benefits 
of  a  child  for  death  of  its  father  by  indnatrial  accident  when  his 
wife  remarries  or  for  death  of  its  mother  by  industrial  aecidait 
when  her  husband  does  not  claim  or  prove  his  dependency  upon 
her.  The  first  point  has  been  made  in  SuUivan  v.  Industrial 
Engineering  Co.,  S.  D.  E.,  vol.  14,  p.  642,  Bui.,  vol.  3,  p.  44, 
Sept  20,  1917;  the  second,  in  Urban  v.  Frank  &  Co.,  S.  D.  R, 
vol.  11,  p.  612,  Bui.,  vol.  2,  p.  46,  Kov.  22,  1916.     The  death 
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beneifitfi  of  the  child  in  consequence  of  its  xnother^g  remarriage 
are  limited  by  the  Sullivan  mling  to  not  not  to  exceed  ten  per  oeikt 
of  ita  father's  wages  and  the  increase  is  to  begin  two  years  after 
the  renxarriage.  The  increase  to  the  child  in  consequence  of  its 
father's  failure  to  daim  or  prove  dependency  may^  by  the  Urban 
ruling,  give  it  as  much  as  fifteen  per  cent  of  its  mother's  wage& 

D.  Dependency, —  A  granchild,  parent,  grandparent,  brother  or 
sister  claiming  death  benefits  must  prove  that  he  or  she  was  de- 
pendent upon  the  deceased  employee  at  the  time  of  the  aoeident 
Blood  relationship  is  a  factor.  The  contract  of  insurance  may 
expressly  stipulate  that  certain  relatives  are  dependent.  Grand- 
children, brothers  and  sisters  must  show  that  they  are  under  the 
age  of  eighteen.  Dependency  eases  are  divisible  into  those  in 
which  the  deceased  employee  was  living  with  the  alleged  dependent, 
or  depeodents,  at  the  time  of  the  aoeident  and  those  in  which  he 
was  not  living  with  them.  Each  of  the  two  groups  has  its  special 
problems  of  proof. 

a.  Bhod  relationship, —  The  Commission  awarded  death  bene- 
fits to  two  half-sisters  of  an  employee  dying  as  result  of  an 
industrial  accident;  the  insurance  carrier  took  an  appeal  on  the 
ground  that  an  award  to  relatives  of  the  half  blood  was  not  valid ; 
the  Appellate  Division  aJSimed  the  award  unanimously  and  with- 
out bpini(m:  Zalewdci  v.  Ootr  Co.,  Death  Caae^  ISo.  17659, 
July  5,  1917;  181  App.  Div.  964,  Dec.  28,  1917.  Awards  to  haH 
brothers  and  sisters  had  previously  been  affirmed  by  the  Appellate 
Divisi(m  and  the  Court  of  Appeals  in  Bamka  v.  Adtuns  Express 
Co.,  17«  App.  Div.  916,  Dec.  29,  1916;  221  N.  Y.  Rep.  606, 
July  11,  1917;  and  by  the  Appellate  Division  in  Bylow  v.  St 
Begis  Pcuper  Co.,  179  App.  Div.  555,  Sept.  13,  1917,  the  texts  of 
which  are  in  Bulletin  No.  87,  pages  197,  231. 

Death  benefits  are  not  awardable  to  a  legally  adopted  diild  on 
account  of  industrial  accident  to  the  parent  of  its  foster  parent, 
though  the  ehild  may  have  been  dependent  upon  the  deceased 
employee  at  the  time  of  the  seddent.  The  AppeUate  Division, 
one  justice  dissenting,  has  so  held  in  reversing  an  award  to  a  nine 
year  old  girl  for  death  of  the  father  of  her  foster  mother.  The 
deeeaaed  emj^oyee  had  been  supporting  both  his  daughter  and 
her  adopted  daughter.     In  so  doing  the  court  has  read  the  pro- 
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visions  of  the  Domestic  Kelatione  Law  into  the  Workmen's  Com- 
pensation Law.     The  text  of  the  decision  is  as  follows: 

WiNELEB  V.  N.  Y.  Cab  Wheel  Co.,  181  App.  Div  239,  Dec  28,  1917. 

Sewbll,  J.:  Joseph  J.  Ullinger,  deceased,  was  employed  by  the  New  Yoxk 
Car  Wheel  Company,  and  while  woridng  for  his  employer  he  received  in jnnes 
which  resulted  in  his  death. 

The  Commission  found  that  he  left  no  surviving  wife  or  child  under  the 
age  of  eighteen  years,  but  left  him  surviving  the  claimant,  Marion  I.  Winkler, 
aged  nine  years,  a  legally  adopted  child  of  the  daughter  of  said  Joseph  J. 
Ullinger,  who  was  dependent  upon  the  deceased  at  the  time  of  the  mccident, 
and  awarded  compensation  to  her  under  section  16  of  the  Woricmen's  Com- 
pensation Law  (ConsoL  Laws,  chap.  67  [Laws  of  1914,  chap^  41],  as  amd. 
by  Laws  of  1916,  chap  622). 

The  only  question  for  determination  upon  this  appeal  is,  whetho'  the 
claimant  was  entitled  to  receive  compensation  as  the  grandchild  of  the 
deceased.  In  other  words,  does  an  adopted  child  by  reason  of  sudi  adoption 
become  an  heir  at  law  and  next  of  kin  of  the  father  of  its  adopting  parent. 

Subdivision  11  of  section  8  of  the  Workmen's  Compensation  Law  (aa  amd. 
by  Laws  of  1916,  chap.  622)*  provides  that  "* Child'  shall  indude  a  post- 
jhumous  child  and  a  child  legally  adopted  prior  to  the  injury  of  the  employee; 
and  a  stepchild  dependent  upon  the  deceased."  The  decision  of  the  questian 
presented  must,  therefore,  depend  upon  the  construction  of  section  114  of  the 
Domestic  Relations  Law  (Consol,  Laws.  chap.  14  [Laws  of  1909,  chap.  19],  as 
amd.  by  Laws  of  1916,  chap.  4&9) .  By  force  of  that  statute  a  foster  parent 
and  the  person  adopted  sustain  toward  each  other  the  kgal  relation  of 
parent  and  child,  and  have  all  the  rights  and  are  subject  to  all  the  duties  of 
that  relation,  including  the  right  of  inheritance  from  each  other,  "  and  such 
right  of  inheritanoe  extends  to  the  heirs  and  next  of  kin*  of  the  person 
adopted,  and  such  heirs  and  next  of  kin  shall  be  the  same  aa  if  he  irere 
the  legitimate  child  of  the  person  adopting,    *    *    *." 

It  is  apparent,  from  the  provisions  of  this  statute,  that  the  adoption  does 
not  change  the  law  of  descent  and  distribution  as  to  the  property  of  the 
ancestors  of  the  foster  parent;  that  the  right  of  inheritance  Is  extended  only 
as  between  the  foster  parent  and  adopted  child,  and  between  the  children 
of  the  adopted  child  and  the  foster  parent;  that  while  the  adopted  child, 
for  the  purposes  of  inheritance,  becomes  and  is  the  lawful  child  of  the 
adopting  parent,  the  statute  does  not  provide  that  it  shall  become  hia  child, 
or  make  it  the  heir  at  law  or  next  of  kin  of  his  father  or  of  any  of  his 
collateral  relatives.  The  identity  of  the  child  is  not  changed.  It  is  givra 
the  right  to  inherit  as  a  child  without  being  a  child,  and  that  is  as  far 
as  the  statute  goes.  There  is  nothing  in  the  statute  to  lead  to  the  belief 
that  it  was  the  intention  of  the  Legislature  to  permit  one  to  adopt  hdrs 
for  third  persons. 

Without  something  in  the  statute  clearly  indicating  that  the  Legislature 
intended  such  a  provision  it  cannot  be  arbitrarily  inferred  by  the  courts 
to  give  effect  to  an  assumed  object  or  purpose  of  a  statute.    Canaangoinity 

•  Since  amd.  by  Laws  of  1917,  chap.  709,  so  as  to  include  an  "  acknowledged  Ule^ 
gitlmate  child."— [RcP. 
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18  so  fundamental  in  statutea  of  descent  and  distribution  that  it  may  only 
be  ignored  when  courts  are  forced  to  do  so,  either  by  the  terms  of  express 
statute  or  by  necessary  implication. 

It  follows  that  the  award  should  be  reversed  and  the  claim  dismissed. 
All  concurred,  except  Kellogg,  P.  J.,  dissenting.  Award  reversed  and  claim 
dismissed. 

The  compensation  law  defines  the  term  ^^ child"  but  not  the 
term  "  parent"  By  its  express  terms  death  benefits  are  award- 
able  to  adopted  children  and  to  step-children.  But  it  makes  no 
mention  of  step-parents.  Therefore  a  step-parent  is  not  entitled 
to  compensation  for  the  death  of  a  step-child  hj  industrial  accident : 
Kelly  V.  Borden's  Condensed  Milk  Co.,  File  No.  25418,  July  25, 
1917;  AcheHy  v.  L.  I.  B.  B.  Co.,  S.  D.  R,  vol.  19,  p.  533,  Bui., 
vol.  4,  p.  151,  Apr.  15,  1919. 

b.  Express  stipulation  of  dependency. —  The  Commission 
awarded  death  benefits  to  three  children  for  the  death  of  their 
elder  brother,  having  found  the  fact  of  their  dependency  upon 
*'  the  express  stipulation  of  the  insurance  carrier,  which  stipulation 
is  limited  to  this  fact" :  North  v.  McCreery  Bealty  Corp.,  S.  D.  R., 
vol  6,  p.  329,  Nov.  17, 1915. 

0.  Deceased  employee  lived  with  the  alleged  dependent  or  de- 
pendents.—  When  an  unmarried  employee  is  living  at  home  with 
his  father's  family  at  the  time  of  the  accident  that  causes  his 
death,  the  dependency  of  the  relatives  claiming  death  benefits  on 
his  account  is  often  a  close  question.  The  family  may  have  other 
sources  of  income  than  his  contributions  such  as  the  wages  of  his 
father,  mother,  brothers  or  sisters  or  rentals  and  interest.  On  the 
other  hand,  it  may  be  carrying  a  heavy  burden  of  debt.  It  may 
also  have  been  giving  him  his  board  and  lodging  and  other  con- 
sideration as  an  offset  to  what  he  has  been  giving.  The  circum- 
stances of  the  particular  member  of  the  family  claiming  death 
benefits  are  to  be  taken  into  account.  A  father  aged  seventy-five  is 
more  likely  to  be  dependent  than  a  father  aged  fifty.  The  Com- 
mission and  the  court  will  see  tibeir  way  more  clearly  to  allowing 
death  benefits  to  a  mother  who  is  an  invalid  or  a  widow  than  to  a 
mother  who  is  well  and  earning  money  herself  or  has  a  husband 
supporting  her.  The  same  is  true  of  claimants  other  than  the 
mother.  A  relative  receiving  money  directly  from  the  deceased 
employee  has  a  clearer  and  stronger  case  than  a  relative  receiving 
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support  indirectly.  Neverthless,  voluntary,  partial  and  indirect 
support  gives  any  member  of  the  family  circle  not  barred  by  age 
limit  or  non-relatiouBhip  good  claim  to  death,  benefits  and  the  ques- 
tion is  not  who  has  the  duty  to  support  but  who  actually  does  it. 
The  Appellate  Division  has  so  held  in  Walz  v.  Holbrooke  Cabot  Jt 
Rollins  Corp.,  170  App.  Div,  6,  Nov.  10,  1915,  and  the  Court  of 
Appeals  has  eo  held  in  O'Brien  v.  Flimv-O'Sourke  Co.,  Case 
No.  26047,  Jan.  29,  1917;  179  App.  Div.  949,  July  3,  1917; 
222  N.  Y.  Rep.  644,  Jan.  21, 1918.  The  text  of  the  Appdlate  Divi- 
sion's opinion  in  the  Walz  case  is  in  Bulletin  81,  pages  312,  313. 
Affirmation  of  the  award  in  the  (yBrien  case  was  without  opinion 
either  in  the  Appellate  Division  or  in  the  Court  of  Appeals.  In 
this  case  a  lock  tender  was  killed  by  a  fall.  He  was  an  unmarried 
youth  living  at  home.  His  father,  though  seventy-five  years  old, 
was  at  work  at  the  time  of  the  accident.  His  mother  was  sixty- 
five.  The  children,  including  himself,  contributed  from  their 
earnings  toward  the  family's  general  fund.  The  attorneys  for  the 
employer  and  insurance  carrier  conceded  the  claim  of  his  father 
for  death  benefits  but  contested  the  claim  of  his  mother.  Her 
dependency,  they  argued,  was  upon  her  husband^  the  head  of  the 
household,  not  upon  her  soil  She  could  be  dependent  upon  her 
son  only  in  case  her  husband  were  dead.  They  wanted  an  opinion 
of  the  Court  of  Appeals  upon  the  principles  laid  down  by  the 
Appellate  Division  in  the  Walz  case.  "  Dependence  of  a  third 
person  upon  another  who  is  dependent  upon  the  deceased,"  tl^ey 
urged,  ^'  does  not  under  the  Act  make  that  third  person  dependent 
upon  the  deceased."  In  his  opposition  brief  the  Attorney  Qen^ral 
cited  compensation  precedents  of  Great  Britain  and  of  American 
States  other  than  New  York  in  favor  of  the  mother's  claim  and 
called  attention  to  the  language  of  Workmen's  CSompensation  Law, 
§  16,  subd.  4,  awarding  death  benefits  "  for  the  support  of  each 
parent  or  grandparent."  Upon  precisely  the  same  grounds  the 
same  attorneys  representing  the  same  employers  had  challenged 
an  award  to  an  aged  grandfather  who  was  being  cared  for  by  his 
daughter.  The  daughter's  son  who  had  been  sending  her  fifty 
dollars  a  month  had  been  accidentally  drowned  while  in  the  service 
of  his  employer.  The  Appellate  Division  affirmed  awards  to  both 
mother    and    grandfather    unanimously    and   without    opinion: 
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LeFevre  v.  FhfrvnrO'Bourke  Co.,  File  No.  11068,  Mar.  14,  1917; 
181  App.  Div.  908,  Nov.  14, 1917. 

The  following  cases,  aU  but  four  of  which  have  been  subject  of 
appeal,  demonfitrate  the  variety  and  oomplezity  of  dependaac^ 
claims. 

1.  Parents. — Award  to  parents  has  been  denied  in  the  following 
eight  instances. 

A  married  son  and  his  wife  lived  with  his  father's  family.  He 
gave  his  mother  from  twelve  to  seventeen  dollars  a  week  and  he 
and  his  wife  ate  without  charge  at  the  conunon  table.  His  father 
was  earning  twenty-one  debars  a  week,  of  which  he  contributed 
nineteen  to  the  family  support.  The  Appellate  Division  reversed 
an  award  to  the  mother  for  death  of  the  son  by  industrial  accident. 
The  text  of  its  opinion  is  as  follows: 

BiBMiKGHAK  V.  Wkstinqhouse  Electbio  &,  Makufactujiinq  Ck).^  180  App. 
Div.  48,  Nov.  14,  1917. 

WooDWABD^  J.:  Harold  Birmingham  received  fatal  in  juries  oa  the  10th 
day  of  Juae,  lOlS,  while  employed  by  the  Weetinghouae  Electric  and 
ManufacturuDg  Campuny  in  Nev  York  City.  He  was  earning  average  weekly 
wages  of  nineteen  dollara  and  sixty-one  cents,  and  there  is  no  complaint 
Ki^ver  the  award  of  oompensation  to  his  widow.  The  question  presented  upon 
this  appeal  is  whether  his  mcther,  aged  forty-two  years,  with  a  huiriband 
in  good  physical  oon^tion,  earning  something  over  twenty-one  doUars  per 
week  when  employed,  was  a  dependent  of  the  deceased  under  the  provisions 
of  subdivision  4  of  section  16  of  the  Workmen's  Compensation  Law  (Consol. 
Laws,  ehap«.  67  [Laws  of  1914,  chap.  41],  as  amd.  by  Laws  of  1914,  chap. 
316,  and  Laws  of  1916,  chap.  622). 

The  statute,  as  amended  by  chapter  dl6  of  the  Laws  of  1914  and  ohapter 
622  of  the  Laws  of  1916,  specially  provides  that  all  questions  of  dependency 
flhall  be  determined  as  of  the  time  of  the  accident,  so  that  in  the  ecn- 
•ideratian  of  this  case  we  are  to  exclude  from  view  all  of  the  testimony 
relating  to  what  Harold  Birmingham  did  for  his  mother  before  his  marriage, 
and  while  he  lived  in  Pittsburgh,  as  well  as  all  of  the  matters  intruded  in 
reference  to  the  condition  of  the  family  subsequent  to  the  death  of  the 
joui^  man.  Viewing  the  testimony  in  this  light,  we  are  to  examine  the 
record  and  learn,  if  we  may,  whether  Virginia  Birmin^^am,  mother  of  the 
decedent,  was  "dependent  upon  him  at  the  time  of  the  accident."  (|  16, 
aubd.  4.)  This  is  a  eonunand  to  the  Commission  whenever  it  attempts  to 
Sbscertain  who  are  dependents  of  a  deceased  employee  to  take  into  oonsiderar 
tion  the  cir^^unstanoes  at  the  time  of  the  accident  {Matter  of  KUberg  y. 
Viiolh  171  App.  Div.  89,  91),  and  it  must  afford  the  rule  upon  an  appeal 
from  an  award  of  the  Commission..  We  have  no  right  to  look  outside  of 
the  cirenmstaaces  prevailing  at  that  time;  what  occurred  before  or  after 
the  date  of  the  accident  is  of  no  importance;  it  is  what  was  the  ocnditioa 
on  that  day. 
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Virginia  Birmingham,  the  mother^  daimaut,  after  having  testified  at  one 
hearing,  was  recalled  and  went  over  the  entire  matter  a  second  time,  with 
full   opportunity   to   adjust   herself   to  the  probable   requirements    of    the 
Commission.    She  testified  that  she  was  the  mother  of  Harold  Birmingham, 
who  died  on  the  Idth  day  of  June,  1916,  as  the  result  of  an  accident  in 
the  Westinghouse  plant  a  day  or  two  before;   that   she  had   a  husband 
living,  whose  wages  were,  at  the  time,  forty-four  cents  an  hour,  although 
he  had  been  paid  forty-five  cents  an  hour  prior  to  Harold's  death;  that  the 
husband,  if  he  worked  a  full  week,  got  something  over  twenty-one  dollars, 
and  that  he  gave  to  the  claimant  nineteen  dollars;  that  he  received  these 
wages  during  the  year  prior  to  the  death  of  Harold;  that  he  was  idle  for 
an  aggr^^te  of  sbout  three  months  in  the  year  before  her  son's   death, 
and  that  he  gave  her  nineteen  dollars  each  wedc  that  he  worked.     The 
evidence  developed  that  the  Birmingham  family  consisted  of  the  claimant 
and  her  husband,  a  married  daughter,  apparently  living  apart  from  her 
husband,    and    contributing   nothing   to   the    family;,  ^e   mother   of    the 
claimant  and  a  nephew,  twelve  years  of  age,  and  Harold  Birmingham  and 
his  wife,  and  that  Harold   Birmingham   contributed   to  his  mother    from 
twelve  to  seventeen  dollars  per  week,  and  that  both  he  and  his  wife  lived 
in  the  family,  eating  at  a  common  table  with  the  others,  for  which  no 
charge  was  made;  that  this  situation  had  existed  from  April,  when  Harold 
and  his  wife  came  on  from  OE^ttsburgh,  down  to  the  time  of  Harold's  death, 
and  it  is  from  this  standpoint  that  we  must  view  the  testimony.     The 
claimant  testifies  that  she  kept  the  money  from  Harold  separate  from  the 
money  given  her  by  her  husband,  but  it  is  apparent  from  the  testimony 
throughout  that  what  was  done  was  that  Harold  and  his  wife  came  home 
to  Harold's  parents  to  live;  there  was  no  bargain  about  board;  they  just 
lived  as  a  part  of  the  family,  Harold  contributing  enough  to  compensate  for 
the  board  of  himself  and  wife,  and  the  mother  furnished  the  table,  etc, 
out  of  the  funds  contributed  by  Harold  and  his  father.    But  the  claimant's 
husband  was  working;  he  had  worked  all  of  the  year  preceding  Harold*s 
death,  with  the  exception  of  about  three  months,  and  he  was  getting  more 
wages  than  Harold,  and,  so  far  as  the  testimony  discloses,  at  the  time 
of  the  accident  the  claimant's  husband  was  at  work   and  was   receiving 
forty-five  cents  per  hour,  and  was  averaging  over  twenty-one  dollara  per 
week,  while  Harold  was  receiying  less  than  twenty.    Can  there  be  any  doubt 
that  had  the  claimant  and  her  husband  been  living  alone,  free  from  the 
burden  of  caring  for  the  married  daughter,  the  claimant's  mother  and  the 
nephew,  the  latter  of  whom  could  have  had  no  possible  claim  to  eompenaatiQn, 
and  none  of  whom  were  a  legal  charge  upon  the  resources  of  the  daimant'a 
husband,  there  would  have  been  no  dependency  upon  Harold's  contributions  T 
It  was  only  because  of  the  presence  of  these  people  in  the  hoos^oldv  and 
the  burden  of  boarding  Harold  and  his  wife,  that  there  was  any  occasion 
for  dependency  upon  the  part  of  the  claimant;  and  it  does  not  occur  to  oa 
that  either  the  letter  or  the  epirit  of  the  Workmen's  Compenaaticii  Law 
contemplates  such  a  dependency  aa  is  here  attempted  to  he  asserted.     It 
was  held  in  the  case  of  Main  OoUieryf  Co,  v.  Dime9   (2  W.  G.  C   108; 
cited  in  Matter  of  Tirre  v.  Butih  7)ermmal  Co,,  m  App.  Div.  966,  389) 
that  the  mere  fact  that  a  father  receives  money  from  a  son  and  expends 
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it  is  not  alone  suiBScient  to  establish  dependency.  As  remarked  by  the  court  in 
Matter  of  Tvrre  v.  Bush  Terminal  Co.  {supra) ,  the  '*  record  will  be  searched 
in  vain  for  any  evidence  confirmatory  of  the  claim  of  actual  dependency 
of  the  mother/'  and  while  dfpendency,  as  used>  in  the  Workmen's  Compensa- 
tion Law,  "means  one  who  looks  to  another  for  support  or  help/'  and  that 
the  dependency  need  not  be  total  in  order  to  entitle  the  dependent  to  the 
benefit  of  the  statute  {Matter  of  Tirre,  eupra),  we  think  the  evidence  in 
this  case  does  not  support  the  finding  of  fact  that  the  mother  was  dependent 
upon  the  decedent  for  any  part  of  her  support  at  the  time  of  the  accident. 
There  is  no  evidence  that  the  amount  contributed  by  Harold  Birmingham  was 
not  the  fair  equivalent  of  the  entertainment  which  he  and  his  wife  were 
receiving  from  the  mother,  and  the  mere  fact  that  there  was  no  definite 
contract  about  board  and  lodging  is  of  no  consequence;  a  son  of  full  age, 
bringing  his  wife  to  live  in  the  family  of  his  parents,  would  impliedly  contract 
to  pay  for  the  entertainment  afforded  in  the  absence  of  any  express  contract, 
and  there  is  no  evidence  whatever  to  show  that  the  mother,  with  a  husband 
earning  forty-five  cents  an  hour  at  the  time  of  this  accident,  had  any 
occasion  to  rely  upon  the  alleged  contributions  of  Harold  Birmingham,  who 
lived  in  the  family,  with  his  wife,  and  who  may  have  been  paying  an  indebted- 
ness. There  is  no  evidence  that  these  alleged  contributions  were  in  whole 
or  in  part  necessary  for  the  support  of  the  mother.  {Matter  of  Tvrre  v. 
Btuih  Terminal^  supra,  390.)  Indeed,  she  testifies  generaUy  that  Harold 
gave  her  the  money,  and  mere  gifts  from  a  son  to  his  mother  do  not 
constitute  dependency.  (See  Matter  of  Tirre  v.  Bush  Termindl,  supra,  300.) 
It  seems  to  us  that  while  it  is  true  that  the  statute  makes  the  findings 
of  fact  made  by  the  Commission  conclusive  where  there  is  any  evidence  to 
support  the  finding  {Matter  of  Khyner  v.  Eueher  Bldg,  Co,,  171  App.  Div. 
56,  57),  it  is  necessary  to  show,  not  that  a  son,  boarding  with  his  wife  at 
the  home  of  his  parents,  has  given  his  mother  sums  of  money  which  would 
fairly  compensate  for  the  entertainment  received,  but  that  the  mother  stood 
in  a  position  where  such  sums  of  money  were  necessary  to  her  own  support. 
"The  statute  plainly  intended  that  the  award  to  each  person  should  be  for 
the  support  of  such  person"  {Matter  of  Wdlz  v.  HoU>rook,  Cabot  d  RoUins 
Corp.,  170  App.  Div.  6,  9),  and  not  for  the  maintenance  of  such  a  family 
as  the  claimant  might  elect  to  collect  around  her,  and  to  whom  she  owed 
no  legal  obligation.  The  law  makes  it  the  duty  of  a  husband  to  support  his 
wife,  in  so  far  as  he  is  able,  and  the  c^laimant  having  a  husband  capable 
of  earning  more  than  twenty-one  dollars  per  week,  and  being  employed  with 
a  fair  degree  of  r^^larity,  the  presumption  must  be  that  the  claimant  was 
not  dependent  upon  her  married  son  for  any  part  of  her  support  and  main* 
tenance.  No  evidence  is  given  to  show  that  she  was  dependent  upon  him ;  the 
most  that  can  be  said  of  the  evidence  is  that  it  shows  that  he  contributed 
rather  more  than  his  share  of  the  expenditures  of  a  large  family,  but  it  does 
not  show  that  if  these  contributions  were  withdrawn  the  claimant's  husband 
was  not  abundantly  able  to  care  for  her  out  of  his  own  earnings  at  the 
time  of  the  accident.  He  was  not  obliged  to  support  the  other  members 
of  his  household;  none  of  them  had  a  legal  claim  upon  him;  his  duty 
was  to  support  his  wife,  and  the  undisputed  facts  show  that  he  was  earning 
enough  to  do  this  equally  as  well  as  it  was  being  done  if  he  merely  dis- 
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charged  the  duty  imposed  upon  him  by  law.  What  the  law  eoBtemplsiev  is 
CTidenee  showing  that  the  persons  mentioned  in  subdirinan  4  of  Mection  141 
are  in  €aet  dependent,  eitlier  in  whole  or  in  part.  For  all  we  may  know 
from  the  reeord  this  claimaBt  may  be  rieh  in  her  own  right,  or  her  husihand 
may  have  an  independent  fortnne.  No  daim  is  made  to  the  contrary; 
nothing  is  offered  to  show  dependency,  except  the  fact  that  this  deeeased 
non,  during  the  three  months  that  he  lived  with  his  wife  at  his  father^ 
boose,  gave  his  mother  from  twelve  doDars  to  seventeen  doUars  eacit  week, 
and  that  she  testiiles  that  for  the  most  part  she  used  this  for  her  own 
porposes.  This  court  enimciated  as  liberal  a  rule  as  is  consistent  with  the 
law  in  Matter  of  Rkyner  v.  Hueher  Bldg,  Co.  {171  App.  IKv.  56),  bnt  there 
-was  evidence  showing  the  true  condition  of  the  mother,  and  we  merely  held 
that  it  was  not  necessary  to  show  that  sifae  had  no  resonrees  whatever;  that 
partial  dependency  was  sufficient.  Here  we  know  nothing  of  the  daimant'i 
condition,  except  that  it  affirmatively  appears  that  die  has  a  husband  capable 
of  earning  more  wages  than  her  son  was  earning,  and  it  does  not  appear 
that  he  has  any  one  legally  depending  upon  him  except  his  own  wife,  this 
^aimant,  while  Harold's  wife,  who  still  makes  her  home  with  the  daimant, 
has  been  pronridsd  compensation  to  the  extent  fixedt  by  the  statute,  and 
may  contribute  something  to  the  household  if  so  disposed. 

1%e  award  to  Viiiginia  Birmingham  should  be  reversed  and  her  elatm  din- 
missed  All  concurred,  except  Kellogg,  P.  J.,  not  voting.  Award  leweised 
SBd  efeira  dtanisaed. 

An  immarried  son  lived  with  his  father's  family.  TTi«  father 
had  bnt  one  leg  and  his  mother  bat  one  eye.  The  Appellate  Divi- 
sion reversed  an  award  to  his  mother  and  minor  brother  for  his 
death  by  industrial  accid^it.  The  facts  and  conditions  upon 
which  it  based  its  reversal  are  stated  in  its  opinion  which  is  as 
follows: 

Wilkes  v.  Boiob  Whe  Ga,  1S4  App.  Div.  6£S,  Nov.  IS,  191S. 

Lton,  J.:  The  question  presented  by  this  appeal  is  whether  the  mother  and 
youngest  brother  ei  the  decea'aed  were  dependent  npon  him  for  support  at  the 
time  of  his  deatJi  on  April  2,  1917. 

James  Wilkes  was  m  the  employ  of  the  Rome  Wire  Company  and  met  an 
aocidental  death.  He  was  reeetving  an  average  of  $15.80  per  week  vritli  ta 
per  cent  bonus.  Of  this  sum  he  paid  his  mother  $10  per  week  "  5.00  for  his 
hoard,  and  $5.00  toward  the  home,  and  to  help  send  the  litUe  broUier  to 
•diool,  and  buy  things."  The  father  was  employed  in  tiie  Bome  Iron  HUb, 
Iiie.  He  had  reeeived  in  -wages  for  the  week  immediately  preceding  the  son'^ 
death  $39.96.  He  reeeived  the  week  preceding,  $i4J6.  His  wages  for  the 
year  were  $1,6I1.BI,  or  an  avenge  of  $81.4M)  per  week.  He  gave  his  wile 
$80  per  week  for  the  anpport  of  his  family  whidi  eonsisted  of  himarif,  his 
wife,  thflir  diildran,  James,  Arthur,  Joseph,  Howard  and  Fknvaoa.  None  of 
them  eadepting  Janaes,  Howard  and  Fhiranoe  boarded  at  home.  The 
reeeived  from  Arthur,  Joseph  and  Florence  $3  eaeh  per  week, 
weekly  iaeome  with  tiw  $10  reeeived  from  James  and  $S0  received  from  the 
husband,  $39  per  week.    The  husband  spent  his  remaining  $11.00  fw  clothes, 
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filliag  or  gradiiig  alioutHhe  houM,  and  aaytliiBg  tha  familj  noadad.  The  wila 
taatifiad  that  it  coat  to  su|>port  ike  laxnily  duiag  April,  tha  mcntk  of  tha 
death  U  the  aoa,  91^  to  $20.  Thay  bovgbt  tha  hanaa  im  July,  U16,  and 
during  tha  nine  moathi  betwean  that  data  and  April  aaaond,  whan  James  waa 
killad»  paid  $&7ft  thareon*  an  avwaga  of  ahomt  $30  par  month.  Furthaimoca^ 
during  tha  pravioua  years  of  idtetteai  of  tha  iathert  dabta  had  aaenmniatad  to 
a  iarga  amount.  Theaa  had  been  paid  off.  Tha  san'a  Ufa  inauranes  of  $600 
wan  applied,  $400  evidently  in  the  pgrrhawi  of  the  adjoinii^  lot,  and  $200  ia 
pajymant  on  tha  house.  Ihia  made  tha  aggicgafce  payaenta  osi  tha  honaa 
$500,  witik  one  payment  of  $25.  Tha  wife  stated  over  her  own  signatura  that 
tha  hcusbaad  waa  paying  her  bat  $10  per  week,  sod  the  huwhand  that  ha  waa 
ttming  but  $20  per  week.  In  fact  ha  waa  paying  her  $20  par  wecki  and 
hia  earnings  fox  six  weeks  immediately  preceding  tha  death  of  Jamaa  wwa 
upwaxda  of  $40  per  wedc,  excepting  for  two  weeka  when  thay  were  $30i9$  and 
$39.00  per  week.  He  also  testified  that  in  the  winter  he  eould  not  work,  while 
the  payroll  shows  no  Isssening  of  his  earning  power  for  the  winter  months.  We 
think  thia  ia  not  a  family  for  whose  beneAt  tha  WoikiBBL'a  CompemiatAflsi 
Law  waaaaaetad. 

Tha  award  must  be  reversed  and  the  claim  dismiwHod  All  conoiinad.  Award 
reverwd  and  claim  dismiBsed. 

A  daughter,  an  only  child,  lived  with  hex  paieuts  and  turned 
over  to  her  mother  her  wages  of  from  $8  to  $10  per  wedL.  She 
died  of  blood  poisoning  due  to  an  indnstrial  accident.  Her  father 
turned  over  $19  per  week  to  her  mother.  He  lived  in  his  own 
houae,  a  four  family  tenement  subject  to  mortgage  and  taxea. 
The  Commission  hdd  that  the  mother  was  dependent  upon  the 
daughter  and  gave  her  death  benefits:  Frey  v.  McLcmghlin  Bros., 
S.  D.  K,  voL  17,  p.  591,  BuL,  voL  3,  p.  215,  June  11, 1918.  The 
Appellate  Division  held  otherwise  with  opinion,  as  foUows: 

Fb£t  V.  McLou6HiJL5  Bbos.,  187  Api^  IMt.  824,  May  7j  1919. 

WooDWAiD»  J.;  Mary  Frey  waa  a  girl  aiDefce^  yean  of  a^gt,  lifing  at 
home  vith  ker  pareata,  and  employed  by  MeLougUin  Broa.,  lac^  ia  a  kaaid- 
am  flMpliijiMiit  On.  tlK  lOUi  of  Augost,  1017,  tUa  girl  droira  a  tmk  tfamq^ 
one  of  bar  Hqgera,  in  the  eoiiraa  of  her  employiaeat,  and  one  week  later  abm 
died,  and  the  avideBce  aapports,  m  believa,  tha  ftadiBg  that  eha  died  of  blood 
poiaoBinip.  A  claan  waa  auidc  on  behalf  of  tha  father  aad  mother  aa  da- 
pendentaL  Hia  daaa  of  tha  ftsther  waa  rajeelad,  on  tha  gramd  tihai  tihero 
waa  mo  depeadeney  ahowv,  bat,  atrangely  ewMgh,  the  Comnianon,  by  a 
divided  vote,  found  that  the  mother,  the  wife  of  the  ind^eDdent  father,  Uring 
in  his  home,  was  a  dependent. 

Of  eouna  the  eamii^  of  this  minor  child  belonged  to  the  father  under  the 
ordiaaiy  rolea  of  law.  Thay  amounted  to  about  ei^t  dollars  per  wwk.  fiha 
had  been  working  about  two  years,  and  the  mother  says  thai  the  reaaoQ  aha 
waa  at  work  was  because  she  was  "  a  big  girl  and  there  was  no  reason  why 
she  should  mt  aroond  and  do  nothing  and  her  father  do  all  the  work;  she 
waa  a  straag  girl."    We  And  no  eTidence  is  the  case  that  the  mother  depended 
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on  the  eamingB  of  this  girl.  Her  husband  was,  at  tlie  time  of  the  accident 
(and  this  is  the  only  only  time  that  the  statute  considers  —  Birmmgkam  t. 
Weatinghou&e  Eleotrio  d  Mfg.  Co.,  180  App.  Diy.  48,  50,  and  authority  there 
cited)  drawing  a  salary  of  tweoty  dollars  per  week,  and  there  is  no  evidence 
from  which  it  can  be  made  to  appear  that  this  did  not  afford  the  support  of 
these  two  people.  There  is  testimony  that  the  daughter  turned  all  of  her 
wages  —  eight  dollars  per  wedc  —  oyer  to  her  mother,  and  that  thia  was 
necessary  to  the  support  of  the  family,  but  this  must  be  taken  in  connectian 
with  the  fact  that  the  daughter  constituted  one-tiiird  of  the  family,  and  pre- 
sumptively it  required  as  much  for  her  support  as  for  any  one  of  them,  and 
this  was  less  than  one-third  of  the  income  of  the  family  from  wages.  3fore- 
over,  it  appears  thst  the  father  owned  a  four-family  frame  house  of  the 
assessed  valuation  of  $4,500,  on  which  there  was  a  mortgage  of  $2,500,  and 
that  they  had  f  1,000  in  bank.  The  house  was  rented,  and  the  testimony  shows 
that  the  inc<nne  was  sufficient  to  take  care  of  the  interest  and  taxes,  and 
there  is  evidence  that  the  family  at  the  time  of  the  death  of  the  daughter 
was  able  to  save  $2  per  wedc,  and  that  after  the  death  of  the  daughter  they 
were  unable  to  save  anything.  It  does  not,  however,  show  that  the  mother 
was  dependent  upon  the  income  of  the  daughter.  "The  statute  pUinly 
intended  that  the  award  to  each  person  should  be  for  the  support  of  such 
person,"  {Matter  of  Walz  v.  ^ol^rooib,  C<ibot  d  Rollins  Corp.,  170  App.  Div. 
6,  9;  Birmingham  v.  Westinghouse  Electric  d  Mfg.  Co.,  180  App.  Div.  48,  52) 
and  not  for  the  purpose  of  paying  the  mortgage  upon  the  property  owned  by 
the  claimant's  husband.  The  evidence  here  shows  without  dispute  that  the 
mother  is  getting  the  same  support  now  that  she  had  while  the  daughter  was 
alive;  she  merely  says  that  since  Mary's  death  she  could  save  nothing.  But 
her  husband  owes  her  the  legal  duty  of  supporting  her;  he  appears  to  be 
abundantly  able  to  do  this,  and  no  lack  of  disposition  to  discharge  the  duty 
is  shown.  The  family  goes  on  living  as  usual;  no  change  in  housing,  no 
change  in  food,  fuel,  clothing,  etc.,  and  because  there  is  no  surplus  to  pay 
upon  the  debta  of  the  husband  we  may  not  conclude  that  the  moth^  was 
dependent  upon  the  eight  dollars  a  week  provided  by  the  daughter.  Aamimitig 
that  it  required  all  of  the  earnings  of  the  father  and  daughter  to  keep  up 
the  family  expenses,  the  daughter  was  contributing  less  than  a  third  of  this 
sum,  and  her  death,  from  a  financial  standpoint  —  aside  from  the  funeral 
expenses  in  excess  of  $100 —  would  result  in  a  saving  to  the  family.  And 
the  question  here  is  not  the  family,  tor  an  award  has  been  denied  to  the 
father,  but  the  dependency  of  the  mother,  and  we  find  no  evidence  in  the 
record  from  which  the  inference  can  be  drawn  that  the  mother  has  any  less 
to-day  than  she  had  when  her  daughter  was  living,  or  that  she  was  in  say 
sense  dependent  upon  her  wages  at  the  time  of  the  accident  and  death. 

The  award  should  be  reversed,  and  the  claim  dismissed.     All  ccmcurred. 
Award  reversed  and  claim  dismissed. 

A  street  railway  conductor,  living  in  his  father's  home  circle, 
was  thrown  from  the  running  board  of  his  car  and  died  of  a 
fractured  skull.  The  insurance  carrier  acquiesced  in  depend- 
ency awards  to  his  mother  and  infant  sister  but  contested  an 
award  to  his  father.     The  Attorney  General  pointed  out  upon 
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appeal  that  the  father  had  tuberculosis  and  could  not  work  hard 
or  earn  as  much  as  the  deceased  son,  but  the  Appellate  Division, 
one  justice  dissenting,  reversed  and  remitted  the  case  with 
opinion,  as  follows : 

KixiN  T.  Bbookltn  Heiohts  R.  R.  CO., —  App.  Div. — ,  June  30,  1919. 

H.  T.  Kelloqq,  J.:  This  is  an  appeal  from  an  award  to  the  father,  mother 
and  infant  sister  of  a  deceased  employee.  The  award  to  the  father  is  dis- 
puted on  the  ground  that  he  was  not  a  dependent.  The  deceased  earned 
eighteen  dollars  a  week,  reserved  for  spending  money  four  or  five  dollars,  gave 
his  infant  sister  two  or  three  dollars,  and  paid  the  balance  of  about  twelve 
dollars  to  his  mother,  who  bought  his  clothes  and  used  the  remainder  for 
general  family  purposes.  The  father  earned  twelve  dollars  a  week,  which  he 
paid  to  the  mother,  whUe  a  brother,  who  earned  eight  doUars  a  week,  paid  her 
six  dollars  for  the  family  fund.  The  mother  and  sister  were  not  wage  earners. 
There  were  two  other  members  of  the  f amUy,  but  they  need  not  be  considered, 
for  they  were  self-supporting,  and  did  not  contribute  to  the  family  mainte- 
nance. For  the  support  of  a  family  of  five,  therefore,  there  was  a  common 
fund  of  thirty  dollars,  to  which  the  deceased  contributed  twelve  doUarsy  the 
father  twelve  dollars,  and  the  brother  six  doUars.  If  the  fund  was  distri- 
buted equaUy  to  the  needs  of  the  five,  so  that  each  received  the  benefit  of  an 
expenditure  of  nix  dollars,  then  the  brother  expended  just  what  he  paid  in, 
the  deceased  and  his  father  each  provided  six  dollars  more  than  he  expended, 
and  the  mother  and  sister  were  the  sole  beneficiaries  of  the  excess  payments. 
It  is,  therefore,  difficult  to  see  wherein  the  father  could  have  been  dependent 
upon  his  son.  The  aid  of  the  son  lightened  the  burden  of  the  father,  but  such 
aid  made  the  mother  and  sister,  not  the  father,  the  dependents  of  the 
deceased.  For  the  loss  of  such  aid  the  mother  and  sister  have  received  awards, 
and  for  the  same  loss  the  father  cannot  also  be  paid  without  duplication  of 
compensation.  It  is  clear  that  unless  the  father  expended  more  than  the  twelve 
dollars  which  he  paid  he  received  no  benefit  from  the  contributions  of  his  son. 
As  no  such  expenditure  was  proven,  the  father  was  not  a  dependent  of  the 
deceased  employee,  and  should  not  have  had  an  award. 

The  award  is  reversed,  and  the  matter  remitted  to  the  Commission  for 
action  in  accordance  with  this  opinion.  All  concurred,  except  Kellogg,  P.  J., 
dissenting.  Award  reversed  and  matter  remitted  to  the  State  Industrial 
Commission. 

A  school  boy  earned  one  hundred  and  thirty  dollars  in  vacation. 
He  gave  it  all  to  his  parents,  who  put  one  hundred  dollars  in  the 
bank  during  the  time.  They  supported  him  and  gave  him  a  dol- 
lar or  two  each  week.  He  was  killed  by  industrial  accident. 
The  father  claimed  death  benefits.  In  denying  the  claim,  the 
Commission,  speaking  through  Commissioner  Lyon,  said : 

MoLiocB  V.  Terbt  Bros.  Co.,  Bui.  vol.  2,  p.  227,  July  5,  1917. 

Ltoit,  Commiesioner:  The  claimant  is  also  employed  by  Terry  Bros.  Com- 
pany and  the  record  shows  that  for  the  year  running  from  September,  1915,  to 
September,  1916,  omitting  the  months  of  January,  February  and  March,  when 
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it  aeaooB  nothing  ia  being  done  in  tbe  premiaes  of  Tsirj  Broa.  Company,  w]m> 
are  brick  makera,  the  claimant  earned  on  an  average  d  aometlung  mare 
than  $16  per  week.  The  statement  of  his  earnings  is  given  in  bi-weekly 
periods  and  from  April  to  September  these  bi-weekly  payments  to  the  dahn- 
ant  are  in  the  following  amounta:  $19.50,  $21.92,  $M».10,  $39.63^  W^6», 
$38.82,  $41.65,  $36.55,  $49.80,  $52.02,  $56.28,  $26.92.  It  is  true  the  claimant 
alleges  that  his  wife  asaisted  him  in  earning  these  sums,  but  this  ia  denied 
by  the  employer.  In  any  eifeni  the  family  income  ia  in  these  amoimta.  During 
the  winter  nK>nthB  the  riaimaiit  ia  imaMe  to  work  for  thie  employe,  but  it 
does  not  follow  that  he  caaaot  earn  eomething. 

The  claimant  testified  when  first  before  the  Deputy  Commiaaioaer  that  hie 
eon  had  never  worked  untU  the  latter  part  of  May,  1916,  and  that  il  he  had 
lived  he  would  have  returned  to  aehool  in  the  falL  When  before  the  Gam- 
miaaion  last  tim^  he  teatified  upon  thia  point  as  foUowa: 

"Com.  Lton:    You  teatified  before  Mr.  Abbott  that  he  is  going  ba<^  to 

school  again  in  the  fall,  ie&'t  that  truef 
Glaimaivt:     I  don't  know  ^iHiether  or  not  I  would  stay  in  that  town 

«Bd  I  eonldnU  say  if  I  woold  stay  there  whether  I  would  aend  him  to 

adiooi  or  not." 


There  ia  also  proof  in  the  record  that  in  time  past  the  claimaiit  had  i 
sending  money  to  his  wife's  relatives  in  Austria  and  that  the  war  ooBditiona 
in  Europe  now  prevented  him  from  doing  ao.  It  does  not  seem  to  me  that 
the  parents  under  these  circumstancea,  can  be  aaid  to  have  been  dependeoct 
upon  the  earnings  of  thia  school  boy  but  16  yean  of  age,  almost  all  of 
whose  earnings  had  been  laid  aaide  in  a  savings  bank,  leaving  not  more  than 
thirty  dollars  for  his  board  and  clothing  for  three  and  one-half  montha, 
especially  so,  in  view  of  the  uncertainty  aa  to  whether  hia  employment  at 
all  was  anything  more  than  temporary  during  the  summer  vacation  of  hia 
school.  While  it  is  true  that  the  amounta  earned  by  the  father  are  not 
large  for  the  support  of  a  family,  averaging  only  a  little  over  thirteen  doUara 
per  week  taking  it  the  year  through,  and  somewhat  over  sixteen  dollars  ptf 
week  omitting  the  winter  months,  it  is  still  true  that  they  had  originally 
lived  upon  that  sum  and  I  do  not  think  the  record  would  warrant  our  finHii^ 
that  they  were  in  fact  dependent  on  the  deceased  at  the  time  of  hia  death. 

On  the  &th  day  of  July,  1917,  the  Commission  acted  upon  the  foregoing 
matter  in  accordance  with  the  foregoing  opinion. 

An  unmarried  son  lived  in  an  apartment  with  his  mother,  a 
widow,  and  his  si^er  and  her  huBband.  The  mother  daimed 
death  benefits  on  account  of  the  loss  of  her  son.  She  Baid  that  he 
had  paid  her  about  $10  a  week  and  had  received  his  board  and 
lodging.  She  collected  $1,500  insarance  on  his  life.  She  owned 
unencumbered  property,  a  house  valued  at  $8,000,  from  which  she 
derived  rentals  of  from  $39  to  $45  per  month.  Her  daughter  and 
son-in-law  paid  no  rent.  The  Commission  held  that  she  was  not 
in  a  condition  of  dependency  and  denied  award  to  her.  The  Appel- 
late Division  affirmed  the  Commission's  decision  unanimously  and 
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without  opinion:  Boiijer  v.  WaU  Rope  Works,  S.  D.  R.,  vol.  18, 
p.  546,  Bnl.,  voL  4,  p.  28,  Oct  80, 1918,  —  App.  Div.  — ,  May  9, 
1919. 

An  unmarried  son  lived  at  home  with  his  father,  mother  and 
eight  brothers  and  sisters.  He  was  killed  by  an  industrial  acci- 
dent. The  father  and  the  four  older  children,  besides  the  de- 
ceased, were  contributing  to  the  family  fund.  The  contribution 
of.  the  deceased  was  $7  per  weeL  The  mother  had  an  equity  of 
$2,600  in  two  houses.  The  Commission  denied  her  death  bene* 
fits:  Oorman  v.  N.  T.  Railways  Co.,  S.  D.  R.,  vol.  18,  p.  585, 
Dec  11,  1918. 

The  Commission  denied  benefits  to  a  father  on  account  of  the 
death  of  his  daughter  who  lived  in  his  family:  Schlemoivitz  v. 
Goldberg,  S.  D.  R.,  vol  19,  p  466,  BuL,  voL  4,  p.  131,  Feb.  25, 
1919. 

The  affirmation  of  the  award  to  both  parents  in  the  O'Brien  case 
has  been  commented  upon  above,  page  104.  The  Appellate  Divi- 
sion, in  the  following  fourteen  instances,  has  affirmed  awards  to 
parents,  unanimously  and  without  opinion,  except  opinion  cited 
in  the  Bylow  case.  One  of  the  fourteen,  the  Frey  award,  has 
been  affirmed  by  the  Court  of  Appeals. 

An  unmarried  chauffeur  and  salesman  lived  with  his  father, 
aged  fifty-three,  and  his  mother,  aged  fifty  years.  The  father  con- 
ducted a  coal  business,  owned  property  and  had  income,  but  was 
ia  financial  difficulties  due  to  mortgages  and  other  debts.  The 
son  gave  to  his  parents  about  ten  dollars  a  week  out  of  his  twelve 
dollars  wages.  Upon  his  death  by  an  automobile  accident,  the 
court  sustained  awards  to  both  father  and  mother:  Kennedy 
V.  Loggie  Bros.,  S.  D.  R.  vol.  7,  p.  411,  Feb.  8,  1916;  175  App. 
Div.  957,  Nov.  16,  1916. 

A  young  man  was  killed  by  an  explosion  in  a  tank  car.  The 
Commission  awarded  death  benefits  to  his  mother,  aged  fifty-two, 
but  denied  them  to  his  father,  aged  forty-seven.  Upon  appeal, 
the  insurance  carrier  claimed  that  five  dollars  of  the  ten  dollars 
he  was  giving  to  his  parents  weekly  went  towards  paying  for  an 
automobile  and  that  the  other  five  was  not  enough  to  pay  for  his 
food,  lodging  and  washing.  The  Attorney-General  argued  that 
there  had  been  no  arrangement  relative  to  board,  that  what  the 
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parents  could  give  was  not  worth  five  dollars,  that  the  children 

had  to  help  the  invalid  mother  with  her  household  work  and  that 

the  father  had  not  been  able  to  pay  family  expenses  since  the 

son's  death.     The  court  affirmed  the  award  to  the  mother:  Moquin 

V.  Robeson  Process  Co.,  S.  D.  R.,  voL  7,  p.  479,  Mar.  8,  1916; 

175  App.  Div.  957,  Nov.  15,  1916. 

A  young  man  was  fatally  scalded  in  a  lumber  mill  accidait 

The  Commission  found  that : 

He  was  accu8t<»ned  to  give  his  mother  an  average  of  $4  per  week  towards 
her  support  and  towards  the  family  fund,  and  had  on  various  ooeasionB 
bought  cord  wood,  coal,  groceries  and  pork  for  the  family  table  and  clothes 
for  a  younger  sister  and  for  his  mother,  said  purchases  being  made  of  his 
own  mon^.  His  contributions  to  his  mother  in  money  were  used  for  the 
purpose  of  paying  grocery  billa 

The  father  was  a  mail  clerk  on  salary  of  thirteen  hundred  dol- 
lars but  was  carrying  debts  amounting  to  twenty-five  hundred  dol- 
lars and  was  losing  three  or  four  hundred  dollars  salary  annually 
on  account  of  illness.  The  Commission  decided  that  the  mother 
was  partially  dependent  upon  her  son  but  that  "  the  father's  claim 
being  based  upon  his  obligation  to  support  the  mother,  who  in 
turn  was  partially  supported  by  the  son,  was  a  claim  made  by  the 
mother  through  the  father  as  her  agent."  It  awarded  death 
benefits  to  the  mother  but  denied  them  to  the  father  and  the  court 
affirmed  its  action:  Sampson  v.  O'Dell  &  Eddy  Co.,  S.  D.  R, 
vol.  9,  p.  272,  May  5,  1916;  176  App.  Div.  923,  Dec.,  1916. 

An  unmarried  daughter  living  at  home  paid  all  of  her  wages 
of  eleven  or  twelve  dollars  a  week  into  the  family  fund.  Her 
father,  aged  fifty-six,  had  irregular  work  and  her  mother,  of  the 
same  age,  was  unable  to  do  anything.  Upon  her  death  from 
industrial  accident  the  court  sustained  awards  to  both  of  her 
parents:  Owens  v.  N.  Y.  Mills  Corp,,  S.  D.  K,  vol.  9,  p.  367, 
July  19,  1916;  178  App.  Div.  942,  May  2,  1917. 

A  locomotive  ran  down  and  killed  a  laborer  upon  his  emplover^a 
premises.  The  Commission  found  that  the  laborer's  mother, 
sisters  and  brother  were  partially  dependent  upon  him.  In  affiim- 
ing  the  award,  the  Appellate  Division  said :  "  The  question  of 
dependency  being  one  of  fact  the  decision  of  the  Commission  under 
the  evidence  is  final  " :  Byldw  v.  St.  Regis  Paper  Co.,  S.  D.  R.. 
vol.  12.  p.  526,  Jan.  3,  1917;  179  App.  Div.  555,  Sept.  13,  1917. 
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Full  text  of  the  ooort's  opinion  is  in  Bulletin  No.  87^  Part  1, 
pages  197-200. 

A  teamster  fell  under  the  wheels  of  his  wagon  and  was  killed 
instantly.  He  lived  with  his  parents^  each  aged  fifty-eight.  A 
broken  kneecap  had  prevented  the  father  from  working  for  about 
nine  years.  The  mother  earned  a  few  dollars  each  weeL  The 
son  was  earning  fifteen  dollars  a  week  at  the  time  of  the  accident^ 
of  which  he  was  giving  eleven  to  his  parents.  Two  other  sons 
living  in  the  family  were  each  giving  four  or  five  dollars  a  week. 
The  Commission  and  court  awarded  death  benefits  to  both 
parents:  Bonke  v.  Shippers  dk  Son,  Death  File,  No.  4621,  Dec.  2, 
1916;  181  App.  Div.  912,  No.  14,  1917. 

A  son  lived  with  his  father's  family  and  paid  his  wages  of  ten 
dollars  a  we^  to  his  mother.  She  gave  him  back  three  dollars, 
sometimes  more.  His  father  was  well  and  earning  good  wages. 
His  parents  owned  their  home  clear.  Upon  death  of  the  son  by 
accident,  the  Commission  awarded  death  benefits  to  the  mother. 
The  Appellate  Division  affirmed  the  award:  Oarlapow  v.  Zuck- 
maierBros.,  Death  File,  No.  18541,  Apr.  18, 1917;  181  App.  Div. 
962,  Dec.  28,  1917. 

An  elevator  operator  was  crushed  to  death.  He  lived  in  the 
family  of  his  father,  a  barber,  who  earned  about  ten  dollars  a 
week.  Two  younger  brothers  were  dependent.  His  mother  was 
sick  and  had  to  have  attendance.  He  gave  her  all  of  his  wages 
which  were  twelve  dollars  a  week  She  gave  him  back  small  sums 
now  and  then.  The  family  income,  apart  from  the  deceased's 
contributions,  had  been  $2,210  during  the  year  previous  while  its 
outgo  had  been  $2,658,  indicating  partial  dependence  upcm  him. 
The  Commission  and  court  awarded  death  benefits  to  the  mother: 
Ciringione  v,  Ritz  Realty  Corp.,  Death  Case,  No.  46556,  Sept.  26, 
1917;  182  App.  Div.  907,  Jan.  18,  1918. 

The  Commission  awarded  death  benefits  to  the  mother  of  a 
plumber's  helper  who  was  fatally  burned  by  the  overturning  of  a 
gasoline  can.  The  deceased  was  eighteen  years  old  and  lived  with 
his  father's  family.  His  apprenticeship  wages  were  one  dollar 
and  sixty  cents  a  day.  Had  he  lived  a  year  longer  his  pay  would 
have  advanced  to  four  dollars  and  a  half  a  day.  The  insurance 
carrier  sought  to  prove  that  he  was  spending  his  money  upon  his 
fiancee,  except  five  dollars  that  he  had  agreed  to  pay  for  board. 
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The  mother  testified  that  he  Bametimes  gare  her  all  of  his  weddy 
wages.  She  was  an  invalid  unable  to  get  out  of  her  chair.  The 
father  earned  tea  or  twelve  dollars  a  we^L  The  Appelate  Divi- 
sion affirmed  the  award :  EaUtead  v.  BtUl,  Death  File^  No.  18775, 
Nov.  19,  IS  17;  184  App.  Div.  919,  May  8, 1918. 

A  lineman's  helper  fell  from  a  repair  truck  and  sustained  &tal 
injuries.  He  had  been  earning  $15.40  per  wedL,  of  which  he 
had  given  his  mother  $13  towards  home  exp&xeea.  His  father  and 
a  brother  had  also  given  her  money.  The  court  affirmed  death 
benefits  to  his  mother,  two  brothers  and  a  nster.  Proof  of  de- 
pendency lay  in  the  fact  that  the  mother  had  to  run  into  debt  after 
his  death:  Lee  v.  Trwnsit  Developing  Co.,  S.  D.  R.,  voL  16, 
p.  528,  May  27,  1918;  185  App.  Div.  919,  Sept.  20, 1918. 

An  iron  worker  lost  his  life  by  a  f alL  He  had  earned  $5  per 
day  and  had  given  his  mother  $15  per  week.  His  father  had  givoi 
his  mother  $20  per  week  He  had  contributed  about  $200  towards 
payment  of  a  mortgage.  The  standard  of  living  of  his  f  ath^'s 
home  had  been  reduced  by  his  death.  The  courts,  without  opinion, 
affirmed  an  award  to  his  mother,  brother  and  sist^:  Pahey  v. 
Boland  Co.,  Case  No.  26849,  Mar.  20,  1918;  186  App.  Div.  923, 
Nov.  13,  1918;  226  N.  Y.  Eep.  — ,  Apr.  22,  1919. 

An  unmarried  son  living  in  his  father's  home  stepped  on  a  rusty 
nail  while  at  work  Infection  resulted  in  his  death.  There  were 
nine  children  in  the  family  of  whom  four  were  minor  daughters. 
The  father  earned  from  $17.50  to  $42.46  per  week  The  total 
family  income  was  $58  per  week  of  which  the  deceased  contributed 
$11.33.  The  court  affirmed  awards  to  the  mother  and  the  four 
minor  sisters :  MaJuUceJc  v.  Gordon  &  Son,  Bui.,  voL  2,  p.  232, 
July  24,  1917;  Death  Case,  No.  100335,  July  3,  1918;  186  App. 
Div.  932,  Nov.  22,  1918. 

A  nineteen  year  old  youth  fatally  injured  himself  by  a  fall  from 
a  ladder  in  a  factory.  After  paying  an  award  to  his  mother  on 
his  account  for  a  time,  the  carrier  asked  the  Commission  to  declare 
her  no  longer  dependent  because  two  younger  sons  had  found 
employment  and  were  helping  her.  The  Appellate  Division  heard 
appeal  from  the  Commission's  denial  of  the  request,  and  sustained 
the  Commission's  finding:  Solitar  v.  Neuglass  &  Co.,  Death 
Case,  No.  42922,  Nov.  1,  1918;  —App.  Div. ,  May  7, 1919. 
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A  seventeen  year  old  youth  was  killed  by  a  falling  chain  hoist 
He  boarded  at  home  and  gave  money  to  his  mother.  His  father, 
aged  forty-two,  was  earning  five  dollars  a  day.  He  had  six  minor 
brothers  and  sisters.  The  Commission,  upon  ground  that  de- 
pendency of  the  family  upon  his  earnings  was  but  partial,  denied 
award  to  the  father  but  granted  award  to  the  mother  and  denied 
award  to  the  four  oldest,  but  granted  award  to  the  two  youngest 
of  the  minor  brothers  and  sisters.  The  Appellate  Division 
affirmed  this  award:  Qressert  v.  Mousette  Go,,  Death  Case, 
No.  13788,  Jan.  10,  1919;  187  App.  Div.  965,  Mar.  14,  1919. 

The  award  in  Kennedy  v.  Central  City  Roofing  Co.  to  a  father 
who  was  himself  receiving  more  wages  than  his  son,  the  victim  of 
the  accident,  is  noticed  below  under  the  next  subtitle. 

2.  Brothers  and  sisters.  The  award  .to  minor  brothers  and 
sister  upon  the  expressed  stipulation  of  the  insurance  carrier  in 
North  V.  McCreery  Realty  Corp.,  S.  D.  R.,  vol.  6,  p.  329,  Nov.  17, 
1915,  has  been  noticed  above,  page  103. 

An  unmarried  laborer,  aged  twenty-three,  was  killed  by  a  fall 
from  a  car.  The  Commission  awarded  death  benefits  to  his  mother 
and  to  each  of  six  minor  brothers  and  sisters.  The  insurance 
carrier  agreed  to  the  award  to  the  mother  but  appealed  from  the 
awards  to  the  brothers  and  sisters.  The  deceased's  father  was 
earning  forty-nine  to  fifty-two  dollars  a  month.  The  deceased 
paid  his  mother  seven  dollars  and  a  half  a  month  when  it  did  not 
rain  and  received  board  and  lodging.  The  insurance  carrier 
argued  that  the  case  was  distinguishable  from  the  Walz  case,  in 
which  the  injured  employee  had  been  his  family's  main  support. 
It  declared  that  the  death  would  be  a  profitable  one  to  the  family 
since  it  would  receive  nine  dollars  and  sixty-one  cents  a  week  on 
account  of  the  accident  instead  of  the  seven  dollars  and  a  half 
that  it  received  while  he  was  alive.  The  Appellate  Division 
affirmed  the  award  unanimously  and  without  opinion:  Chabot  v. 
Terry  Bros.  Co.,  Death  File,  No.  21735,  Nov.  14,  1917;  184 
App.  Div.  917,  May  8,  1918. 

An  unmarried  son  lived  with  his  father's  family.  The  mother 
was  dead.  Four  younger  brothers  and  sisters  were  in  schooL 
The  father's  wages  were  nineteen  dollars  and  fifty  cents  a  week; 
the  son's,  eighteen  dollars.     The  son  contributed  thirteen  dollars 
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a  week  to  the  family  up-keep.  Upon  his  death  from  industrial 
accident  the  Commission  awarded  death  benefits  to  the  father  and 
to  each  of  the  brothers  and  sistera  It  based  its  roling  upon  the 
following  opinion  by  Commissioner  Sayer: 

Kennedy  v.  Ceniiul  Citt  Boofoo  Co.,  S.  D.  R.^  voL  15,  p.  618;  BuL,  toL 
3,  p.  145,  Feb.  27,  191S. 

Sayeb,  Commissioner:  In  my  opinion,  not  only  the  children  under  the  age 
of  18,  but  also  the  father,  were  in  some  measure  dependoit  on  this  deceased's 
earnings.  The  young  man  appears  to  have  been  an  excellent  boy,  hard  working, 
and  contributing  to  the  family  on  an  average  $13  a  week  out  of  his  $18 
wages.  Certainly  the  father's  earnings  alone  would  not  have  supported  this 
large  family  of  children  in  a  decent  manner. 

The  payment  of  $3  each  week  to  his  employer  on  account  of  coal  and 
food  supplies  was  not  for  his  benefit  alone.  It  was  for  the  benefit  of  the 
entire  family.  Further,  the  payment  of  $10  to  his  sister  for  the  house 
account  waA  also  in  part  for  the  benefit  of  the  family.  The  other  brother, 
whose  wages  were  the  same,*  paid  in  only  $5  a  week,  which  was  said  to  be  the 
value  of  his  board.  On  this  basis,  Francis,  the  deceased,  might  be  held  to 
have  paid  $5  for  board  and  the  remainder  of  his  oontributione,  amounting 
to  $8  a  week,  may  be  taken  aa  the  measure  of  his  support. 

It  is  not  necessary  under  our  law  that  the  family  be  whoUy  dependent 
on  the  earnings  of  the  deceased.  It  is  well  settled  under  the  law  of  the 
State  that  if  there  is  a  partial  dependency,  that  is,  continuing,  there  ahould 
be  compensation. 

Some  question  is  raised  as  to  the  dependency  of  the  father,  whose  wages 
were  $19.50  a  week.  It  must  be  borne  in  mind  here,  I  think,  that  the  natural, 
legal  and  moral  obligation  for  the  support,  maintenance  and  education  of 
these  children  is  upon  the  father.  The  father  is  the  natural  head  of  the 
family.  To  him  society  and  the  law  looks  for  the  support  that  nature 
demands.  If,  owing  to  the  exigencies  of  this  particular  case,  and  hundreds 
of  others  like  it,  the  father  is  compelled  to  accept  the  help  of  his  older 
children  to  diacharge  the  obligation  which  society  casta  upon  him,  then  to  the 
extent  that  the  son  shared  the  father's  burden,  the  father  was  dependent 
upon  the  son.  It  is  not  an  answer  to  say  that  the  father  was  earning  enough 
to  feed  and  clothe  himself.  The  question  is,  was  he  eamii^  enough  to  main- 
tain himself  and  also  those  whom  nature  and  the  law  have  made  hia 
dependents. 

Here  we  have  a  father  of  a  large  family,  with  an  equity  of  $600  in  a  House 
that  he  has  saved  out  of  hia  earnings  of  some  years.  But  he  has  a  large 
balance  stiU  to  pay  on  account  of  the  house,  together  with  interest  and 
taxea.  Who  in  these  days  will  say  that  this  house  was  an  asset?  Was  it  not 
rather  a  burden  to  add  to  his  already  heavy  burden  of  responsibility?  It 
seems  so  to  me. 

Moreover,  the  father  appears  to  be  in  poor  health  and  has  reoeiTed  wages 
for  a  long  time  that  he  did  not  earn,  and  which  were  in  reality  in  the  nature 
of  charity  from  the  employer  he  had  so  long  served. 

Let  an  award  be  made  in  this  case  to  the  dependent  father  and  to  the 
four  children.    Adjustments  of  the  compensation  rate  must  be  made  so  that 
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the  total  ehall  not  exceed  66  2-3  per  cent  off  the  wages,  and  readjustments  as 
the  children  reach  18  years. 

On  this  27th  day  of  February,  1918,  the  Commission  acted  on  the  foregoing 
matter  in  accordance  with  the  foregoing  opinion. 

A  father  and  his  unmarried  son  contributed  their  weekly  earn- 
ings, except  spending  money,  to  support  the  father's  family. 
Upon  the  death  of  the  wage-earning  son  by  industrial  accident, 
the  Commission  denied  death  beneiits  to  his  father  and  to  his 
fifteen  year  old  brother,  able  to  work,  but  granted  them  to  his 
mother,  and  to  his  two  brothers  and  a  sister,  aged  twelve  and  eight 
years,  who  were  in  school :  Crawford  v.  N.  Y.  Consolidated  B.  E. 
Co.,  S.  D.  R.,  vol.  14,  p.  605;  Bui.,  vol.  3,  p.  13,  Sept.  6,  1917. 

3.  Grandparents. —  The  Appellate  Division  has  affirmed  awards 
of  death  benefits  to  an  aged  grandparent  at  the  same  time  with 
a  parent,  though  the  grandparent  was  supported  by  the  fatally 
injured  employee  only  indirectly  through  the  parent,  unanimously 
and  without  opinion,  in  Cha^  v.  Fairhamksy  Morse  &  Co.,  S.  D.  li., 
vol.  4,  p.  369,  Apr.  30,  1915;  181  App.  Div.  908,  Nov.  14,  1917; 
and  LeFevre  v.  Flinn  O'Bourke  Co.,  File  No.  11063,  Mar.  14, 
1917;  181  App.  Div.  908,  Nov.  14,  1917. 

4.  Chrandchildren. —  Death  benefits  are  awardable  to  a  child 
dependent  upon  its  grandparent  for  fatal  injury  to  such  grand- 
parent though  its  parents  be  living  at  the  time  of  the  accident  and 
amply  able  to  support  it.  In  the  following  case  a  father,  tempo- 
rarily separated  from  his  wife  by  a  quarrel,  gave  his  infant 
daughter  to  his  mother.  There  was  not  a  legal  adoption  by  the 
grandmother,  but  the  father  signed  a  paper  willing  the  child  over 
to  her.  Though  the  parents  soon  patched  up  their  quarrel  and 
lived  together  again,  the  daughter  remained  with  the  grandparents 
constantly  for  more  than  fourteen  years  until  the  grandfather 
met  with  his  death.  Had  the  grandmother  adopted  her  grand- 
daughter according  to  law,  compensation,  upon  authority  of 
Crockett  v.  International  By.  Co.,  above,  page  85,  would  have 
been  awardable  regardless  of  the  question  of  dependency.  The 
mother  of  the  girl,  by  letter  to  the  Commission  and  by  appearance 
at  the  hearing,  sought  to  prevent  her  daughter  from  receiving  the 
award.  The  Commission  made  award.  The  Appellate  Division 
and  the  Court  of  Appeals  aflSrmed  it,  the  former  with,  and  the 
latter  without  opinion  (223  N.  T.  Rep.  687,  May  14,  1918). 
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Two  justices  of  the  Appellate  Division  dissented  from  the  court's 
action.     The  majority  and  minority  opinions  are  as  follows: 

Yeoplx  v.  Rose  Cb.,  182  App.  Dir.  438,  Mar.  6,  1918. 

Johh  M.  SxLLOGe,  F.  J.:  Hue  mother  and  father  of  the  dainuAt  gave  her 
to  the  grandparents  when  she  was  a  few  days  old  and  they  have  maintained 
her  for  over  fifteen  years  as  their  child.  There  was  some  writing  made  giving 
the  child  to  them,  the  terms  of  which  do  not  af^ear.  Apparentlyy  in  a 
separation  action  between  the  father  and  mother,  they  gave  up  their  ri^ta  to 
the  child  to  the  grandparents,  and  two  dollars  and  fifty  cents  a  week  by 
the  decree  or  settlement  was  allowed  the  wife  for  her  supports  The  separa- 
tion agreement  made  no  provision  for  the  child.  The  parents  have  lived  next 
door  to  the  grandparents  and  the  child  for  years,  and  have  not  reclaimed 
her.  It  would  be  degrading  for  the  child  to  be  compelled  to  leave  the  grand- 
mother, who  had  taken  the  place  of  mother  to  her,  and  return  to  the  father 
and  mother  who  had  abandoned  her,  and  it  would  be  a  gross  injustice  to  the 
grandmother.  The  fact  that  the  mother  of  the  child  appears  m  this  action, 
testifying  against  the  child,  is  evidence  of  the  animosity  which  she  bears 
to  the  grandmother  and  the  want  of  love  she  has  for  her  own  child.  It  is 
manifest  that  the  child  would  not  be  at  home  with  her  father  and  mother 
and  that  her  real  home  is  with  her  grandmother.  The  question  of  dependency 
is  determined  by  the  conditions  existing  at  the  time  of  the  accident  and  is 
not  affected  by  the  fact  that  this  fifteen-year-old  girl  was,  at  the  time  of  the 
hearing,  earning  some  wages,  or  that  the  mother,  as  a  matter  of  spite  to  the 
grandmother,  was  offering  to  take  care  of  the  child.  At  the  time  of  the 
injury  the  child  was  dependent  eoMj  upon  the  grandfather  for  her  support 
and  was  supported  by  him.    I  favor  an  affirmance. 

All  concurred,  except  Cochrai^,  J.,  dissenting  in  opinion,  in  which  Lton,  J., 
concurred. 

Ck>cmu.iaE,  J.  (dissenting) :  Cornelius  Yeople  died  as  result  ol  injuries 
received,  August  16,  1016,  and  an  award  has  been  made  to  his  widow  and  to 
Jennie  M.  Yeople,  as  an  alleged  dependent  granddaughter.  No  complaint  is 
made  of  the  award  to  the  widow,  but  the  sole  question  is  whether  the  grand- 
daughter was  dependent  on  the  deceased. 

She  waa  bom  October  22,  1901,  her  father  being  a  son  of  the  deeeaaed. 
When  she  was  four  weeks  old  she  was  taken  to  the  home  of  her  grandparents 
where  she  has  since  resided,  and  has  received  her  entire  support  from  them. 
The  cause  of  this  unusual  family  disruption  was  an  estrangement  between 
her  father  and  mother.  An  aeticm  for  separation  waa  instituted  hy  ths 
mother  and  alimony  was  paid  her  by  her  huabsjid.  After  about  a  year  and  a 
half  of  separation,  the  parents  made  another  attempt  at  domestic  felicity  and 
seem  to  have  been  measureably  successful  inasmuch  as  they  have  ever  since 
resided  together  and  the  family  now  ecmsiets  of  the  father  and  motlier,  and 
two  eons  aged  fourteen  and  ten,  both  going  to  school.  The  HM^ghiair  by 
consent  of  all  parties  has  remained  with  her  grandparents.  The  father  and 
grandfather  both  worked  for  this  same  employer  at  the  time  of  the  accident 
The  earnings  of  the  father  were  somewhat  in  exoese  of  thoee  of  the  grand- 
father. The  latter  had  an  invalid  son,  an  epileptie,  entirely  unable  to  can 
anything   and   living  with  and  dependent   absolutely  on  hia   lather.     !Die 
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claimant  herself  irinee  the  aceident  has  been  earning  four  or  flye  dollars  a 
week  working  in  a  botton  faetory.  It  does  not  appear  th»t  the  grandfather 
had  any  means  ol  support  exeept  his  limited  and  meagre  earnings. 

The  statute  (Workmen's  Compensation  Law  [Consol.  Laws,  chap.  67;  I/aws 
of   1914,  chap.  41],  §  16,  subd.  4,  aa  amd.  by  Laws  of   1916,  chap.   622) 
reqaires  that  the  question  of  dependency  "  shall  be  determined  as  of  the  time 
of  tha  accident."    In  Birmrngham  v.  WegHnghouM  BUotrio  d  Mfg.  Co.  { 180 
App.  Div.  46)  this  court  said  in  discussing  a  question  of  dependency:    "  What 
occurred  before  or  after  the  date  of  the  accident  is  of  no  importance;  it  is 
what  was  the  condition  on  that  day.**     In  that  case  it  was  held  that  the 
findingB  of  the  Commisaioii  to  the  effect  that  a  mother  living  with  her  husband 
was  dependent  on  her  son  were  without  evidence  in  their  support  and  an 
award  in  favor  of  the  mother  waa  reversed.     It  seems  clear  in  the  present 
ease  that  the  finding  of  dependency  is  absolutely  unsupported  by  the  evidence. 
In  the  case  cited  it  was  said:     "No  evidence  is  given  to  show  that  she  [the 
mother]  was  dependent  upon  him  [the  son] ;  the  most  that  can  be  said  of  the 
evidence  is  that  it  shows  that  he  contributed  rather  more  than  his  share  of 
the  expenditures  of  a  large  family;  but  it  does  not  show  that  if  these  con- 
tribations  were  withdrawn  the  claimant's  husband  was  not  abundantly  able 
to  care  for  her  out  of  his  own  earnings  at  the  time  of  the  accident.    He  was 
not  obliged  to  support  the  other  members  of  his  household;  none  of  them 
had  a  legal  claim  upon  him;   his  duty  was  to  support  his  wife,  and  the 
undisputed  facts  show  that  he  was  earning  enough  to  do  this  equally  as  well  as 
it  was  being  done  if  he  merely  discharged  the  duty  imposed  upon  him  by 
law."    So  in  the  present  case  the  l^al  liability  to  support  the  claimant 
rested  not  on  her  grandfather  but  on  her  father,  and  it  appears  that  he  was 
equally  as  able  to  discharge  such  liability  as  was  the  grandfather.     Un- 
doubtedly liability  for  support  does  not  in  and  of  itself  under  this  law  which 
we  are  now  applying,  determine  a  claim  of  dependency.    But  when  in  addi- 
tion to  such  legal  liability  it  appears  that  the  person  so  liable  was  earning 
more  than  the  deceased  and  was  occupying  equally  as  good  a  station  in  life, 
and  that  his  family  was  not  materially  larger  than  that  of  the  deceased  and 
that  he  was  able  to  give  his  daughter  the  natural  advantages  of  a  home  with 
the  influences  and  associations  of  father,  mother  and  brothers,  none  of  which 
associations  or  influences  appear  to  be  derogatory  to  the  welfare  of  the 
daoghter,  the  claim  of  dependency  based  not  on  the  duty  but  on  the  gener- 
oaity  of  a  third  person  seems  to  disappear.    More  especially  is  this  true  irhen 
the  daughter  is  approaching  a  time  when  she  has  an  earning  capacity  of 
her  own  and  can,  therefore,  if  necessary  contribute  materially  to  her  own 
support,  an  advantage  which  did  not  exist  during  the  years  she  was  living 
with  her  grandparents.    The  mother  of  the  claimant  testifies  that  she  and 
her  husband  both  desire  their  daughter  to  live  with  them.    The  fact  that  the 
grandmother  wishes  to  keep  her,  and  that  the  granddaughter  may  prefer  to 
remain  with  her  grandmother,  does  not  establish   a  claim  of  dependency. 
Apparently  all  there  is  in  this  case  in  support  of  such  a  claim  is  the  desire 
of  these  two  people  to  live  together,  a  desire  stimulated  by  the  prospect  of 
an  award  which  wotild  not  have  been  made  if  the  claimant  had  been  living 
with  her  parents.    It  clearly  was  not  the  purpose  of  the  statute  to  make  com- 
pensation in  deference  to  a  claim  which  rests  on  nothing  but  sentimentality. 


Digitized  by  VjOOQ IC 


122     CouBT  Decisions  on  Workmen's  Compensation  Law 

The  dependency  of  the  claimant  at  the  time  of  the  aoddeat  under  the  undis- 
puted facta  waa  not  on  her  grandfather  but  on  her  father. 

The  award  &o  f ar  as  appealed  from  should  be  rererBed,  and  the  daim 
dismissed.    Lton,  J.,  concurred.    Award  affixmed. 

A  father  and  son  were  both  widowers.  The  son  had  two  minor 
children.  Tuberculosis  compelled  the  son  to  cease  work  and  the 
father  sent  weekly  smns  for  support  of  the  son^s  children.  The 
father  having  been  killed  by  industrial  accident,  the  Commission, 
notwithstanding  the  insurance  carrier's  protest  that  the  sums  sait 
were  loans,  granted  compensation  to  the  two  children.  The  Appel- 
late Division  affirmed  the  awards  tmanimously  and  without 
opinion :  Bend  v.  AvMen  Mfg.  Co.,  S.  D.  K.,  voL  16,  p.  441,  BuL, 
vol  3,  p.  177,  Apr.  23,  1918;  186  App.  Div.  926,  Nov.  13,  191S. 

An  engineer  was  electrocuted  while  changing  a  lamp  globe.  He 
had  slept  in  the  parlor  and  had  had  one  meal  daily  at  his  sons 
home.  He  had  paid  eight  dollars  per  week  to  the  son's  wife.  The 
wife  contended  that  $3  of  the  $8  had  been  given  for  her  children 
and  that  the  grandfather  had  bought  all  of  their  wearing  apparel 
The  father  of  the  children  was  earning  wages  but  was  in  debt 
The  Commission  awarded  benefits  to  the  children  on  account  of 
the  accidental  death  of  their  grandfather.  The  Appellate  Divi- 
sion affirmed  the  awards  unanimously  and  without  opinion: 
Simonson  v.  Montauk  Metallic  Bed  Co.,  Death  Case,  No.  71526, 
May  8,  1918;  186  App.  Div.  932,  Nov.  22,  1918. 

A  scrub  woman  was  accidentally  killed  by  a  fall  down  an  eleva- 
tor shaft.  She  had  lived  with  her  husband,  children  and  grand- 
children in  the  same  apartment.  She  had  been  custodian  of  the 
group's  income  and  paymaster.  The  Commission  denied  benefits  to 
her  husband  and  adult  children  but  granted  them  to  her  six  grand- 
children. The  father  of  the  six  children  was  living.  The  Appel- 
late Division  affirmed  the  decision,  unanimously  and  without 
opinion:  Myshekia  v.  Hall,  Death  Case,  No.  67252,  May  8, 
1918;  187  App.  Div.  961,  Mar.  5,  1919. 

A  grandfather,  living  with  his  son's  family,  met  with  death 
from  an  industrial  accident  His  son  claimed  death  benefits  for 
four  minor  children  on  the  groimd  that  their  grandfather  had  sap- 
ported  them  in  part  by  turning  over  part  of  his  wages  weekly 
and  by  sometimes  buying  them  clothing  or  paying  their  doctor 
bills.     The  Commission  found  that  there  was  no  dependency  and 
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refoBed  to  make  an  award :  Sheridcm  v.  Fuller  Co.j  Bui.,  vol.  3, 
p.  8,  Sept.  5,  1917. 

An  adopted  child  supported  by  the  parent  of  its  foster  parent  is 
not  entitled  to  death  benefits  for  his  fatal  injury:  Winkler  v. 
N.  T.  Car  Wheel  Co.,  above,  page  102. 

d.  Deceased  employee  did  not  live  with  the  alleged  dependent 
or  dependents. —  When  the  deceased  employee  has  been  supporting 
members  of  a  family  group  while  living  apart  from  it,  the  com- 
plication of  his  having  received  board,  lodging,  etc.,  in  return 
for  contributions  to  the  family  ^*  pot  ^'  does  not  arise,  but  the  other 
elements  determinative  of  dependency,  exemplified  in  the 
numerous  cases  outlined  under  the  preceding  subtitle,  may  be 
present  and  of  full  force,  as  the  following  additional  family  group 
cases  will  show.  When  the  deceased  employee  has  thus  been  liv- 
ing apart  or  at  a  distance  from  the  alleged  dependent  or  depend- 
ents, written  or  documentary  proof  of  dependence  assumes  an 
importance  that  it  does  not  have  when  he  has  been  living  with 
them,  especially  when  the  alleged  dependents  have  been  living  in 
foreign  countries.  Interpretation  of  the  word  "  or  "  in  the  ex- 
pression "  father  or  mother  or  grandfather  or  grandmother  "  in 
Workmen^s  Compensation  Law,  §  17,  is  pertinent  to  such  aliens. 

1.  Dependency  in  fwraily  group. — ^A  young  woman  who  was 
burned  to  death  in  the  Diamond  Match  Factory  disaster  had  been 
sending  money  to  her  widowed  mother  in  Italy.  The  mother  was 
supporting  a  daughter  aged  eleven.  About  three  months  before 
the  accident  the  mother  had  remarried,  apparently  without  the 
knowledge  of  the  daughter  in  America.  The  evidence  consisted 
of  a  statement  from  an  uncle  that  he  had  seen  the  deceased  enclos- 
ing money  in  letters,  the  letters  themselves  and  an  affidavit  of  the 
mother.  Award  was  denied  to  the  mother  but  granted  to  the 
eleven  year  old  sister.  The  insurance  carrier  argued  that  the 
sister's  dependency  was  inseparably  connected  with  her  mother's 
dependency,  that  if  the  mother's  remarriage  deprived  her  of  death 
benefits,  it  should  deprive  the  sister  also.  The  Appellate  Division 
affirmed  the  award  unanimously  and  without  opinion :  Napolitwno 
V.  Ban-atz,  Death  File,  B'o.  351,  Apr.  27,  1916;  176  App,  Div. 
924,  Dec.  29, 1916. 

An  Irish  immigrant  to  America  sent  back  money  to  the  old 
country  for  the  purchase  of  a  farm.     He  gave  free  use  of  the 
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farm  to  his  parents  and  yoonger  brothers  and  sisters.  He  also 
sent  them  money.  Upon  his  death  by  an  industrial  aceident  the 
family  claimed  compensation  for  his  father  and  mother  but  not 
for  his  three  minor  sisters.  The  Commission  found  that  the 
mother  had  become  independent  through  the  family's  inheritance 
of  the  farm  but  granted  death  benefits  to  the  father  because  of  his 
incapacity  to  work.  The  case  illustrates  the  fact  that  the  death 
benefits  of  parents  or  grandparents  depend  not  only  upon  depend- 
ency at  the  time  of  the  accident  but  upon  its  continuance  after  the 
accident.  The  text  of  the  opinion  upon  which  the  Commission 
based  its  ruling  is  as  follows : 

Kebxeqan  v.  ImxBSOBOUGH  Rapid  TRAwaiT  Co.,  Bui.,  vol.  2,  p.  149,  Apr,  27, 

1917. 

Lton,  CotmnisBioner:  To  my  mind  it  is  quite  clear  that  the  father  and 
mother,  the  claimants  herein,  were  dependent  upcn  the  deceased  at  the  time 
of  his  death  within  the  meaning  of  the  Compensation  Law.  The  fact  of  his 
having  purchased  a  farm  and  placed  it  at  their  disposal,  rent  free,  is  as 
much  an  evidence  of  contribution  to  their  support,  as  though  he  had  retained 
the  money  here  and  sent  the  income  from  it  to  his  parents  in  Ireland,  but 
that  is  not  neoesaarUy  controlling  on  the  question  of  present  dependency, 
for  the  statute  provides  that  father  and  mother  are  entitled  to  compeosatioa 
only  during  dependency.  Of  course,  we  are  without  evidence  as  to  what 
the  laws  of  descent  in  Ireland  are,  but  I  think  it  muat  he  presumed  that  real 
estate,  owned  as  this  was  by  Frank  Kerrigan,  goes,  on  tibe  owner's  death, 
to  the  members  of  his  family,  so  that  thia  family  which  before  the  decedent's 
death  had  only  the  use  of  his  farm,  now  have  the  ownership  of  it.  In  jnat  what 
proportions  we  do  not  know,  but  apparently  the  father  and  mother  and  minor 
children  have  a  legal  right  to  a  very  large  proportion  ol  it.  Iliia  being  ao 
and  the  proofs  being  that  a  cottage  and  an  acre  of  land  also  in  the  vicinitf 
of  this  land  are  owned  by  the  father,  it  is  questionable  in  my  mind  whether 
under  ordinary  circumstances  this  Commission  ought  to  find  that  the  father 
and  mother  are  any  longer  dependoit.  It  would  certainly  seem  that  with  a 
cottage  and  a  garden  of  an  acre  and  sixty  acres  of  land,  one-half  of  which  is 
under  cultivation,  would  be  sufficient  to  support  a  father,  mother  and  &ve 
persons,  all  of  whom  with  two  or  three  exceptions  are  perfectly  capable  of 
working.  The  brothers,  James  and  John,  and  the  sister,  Annie,  are  aiqpar- 
ently  capable  of  doing  a  day's  work,  while  the  two  younger  sistera  are  odd 
enough  to  be  of  assistance  about  the  farm.  There  is  no  evidence  that  the 
mother  is  not  in  good  health,  and  if  it  were  not  for  the  proof  that  the  faihe- 
had  suffered  an  injury  which  either  does  or  may  incapacitate  him«  I  ahoiild 
hesitate  about  finding  dependency  upon  hia  pait,  but  under  the  cireumatanott, 
with  evidence  of  the  injury  to  the  father,  the  Commission  should  find  that  the 
father  was  dependent  upon  the  contributions  of  Frank  Kerrigan  In  his  lifetime 
and  is  stUl  in  the  state  of  dependence,  and  I  so  recommend. 
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Awards  to  an  Iriah  father  and  mother^  aged  respectively  fifty- 
six  and  forty-ei^t  years,  who  failed  to  make  claim  also  for  their 
six  minor  children,  were  unanimously  affirmed  by  the  Appellate 
Division  widi  the  following  opinion  which  gives  pertinent  facts 
of  the  case: 

MoBAir  V.  B01MIEB8  A  HAOOBrr,  180  App.  Dhr.  Sdl,  Dee.  28,  1917. 
liTOif,  J.:  The  death  of  Peter  Moran,  whicb  occurred  March  21,  1916,  as 
the  remit  of  iB^Qriea  sustained  the  previous  day  in  the  borough  of  Brooklyn, 
city  of  New  York,  was  compensable  under  the  Workmen's  Compensation  I«iw 
in  case  the  evidence  established  the  dependency  of  one  or  both  of  the  parents 
of  the  deceased. 

The  father  and  mother  of  the  deeeased,  aged,  respectively,  fifty-six  and 
forty-eight  years,  with  seven  of  their  twelve  children,  resided  on  ten  acres 
of  rented  hmd  in  the  county  of  Leitrim,  Ireland*  Six  of  the  twelve  children 
were  between  six  and  eighteen  years  of  age  and  attended  schooL  The  father 
had  the  use  of  only  one  hand,  the  other  being  paralyzed.  The  oldest  son, 
who  was  twenty*one  years  of  age,  spent  all  his  time  at  work  on  the  place. 
Following  taking  the  testimony  of  two  of  the  brothers  of  the  deceased 
residing  in  this  country  as  to  the  dependency  of  the  parents  and  the  contribu- 
tions of  the  deceased  to  their  support,  the  Commission  suspended  the  hearing 
pending  the  production  of  fnrUier  proof  upon  those  subjects.  There  was 
thereafter  obtained  and  submitted  to  the  Commission,  upon  notice  to  the 
appellant  of  tlie  hearing,  the  affidavits  of  the  father,  mother,  a  groceryman 
and  a  hardware  merchant  taken  in  Ireland  before  a  commissioner  of  oaths 
of  the  State  of  New  York.  The  evidence  thus  amply  established  the  partial 
dependency  of  the  claimants  for  their  support  during  more  than  the  year 
preceding  the  son's  death  upon  money  sent  by  him  to  them. 

The  employer  makes  the  claim  upon  this  appeal  for  the  first  time  that 
these  affidavits  were  not  properly  receivable  as  evidence  for  the  reason  that 
section  68  of  the  Woriunen's  Compensation  Law  providing  that  the  Com- 
mission shall  not  be  bound  by  common-law  or  statutory  rules  of  evidence, 
"except  as  provided  by  this  chapter"  and  that  the  Commission  should  be 
authorized  to  make  such  investigations  or  inquiry  or  conduct  such  hearing 
in  such  manner  as  to  ascertain  the  substantial  rights  of  the  parties,  is  limited 
by  the  provisions  of  section  72,  entitled  ''depositions^"  which  provides: 
''The  Conunission  may  cause  depositions  of  witnesses  residing  within  (»> 
without  the  State  to  be  taken  in  the  manner  perscribed  by  law  for  like  deposi- 
tions in  civil  actions  in  the  Supreme  Court."  If  the  contention  of  the  em- 
ployer is  correct,  and  the  section  wae  intended  to  be  mattdatory«  no  affidavit 
taken  either  within  or  without  the  State  is  properly  admissible  under  objec- 
tion. Section  72  was  plainly  intended  to  be  permissive  only,  and  to  furnish 
a  further  means  within  the  discretion  of  the  Commission  of  (Staining  evidence 
for  use  before  the  Commission,  and  not  to  in  any  way  limit  or  restrict  the 
authority  of  the  Commission  under  section  69. 

The  present  case  is  distinguishable  from  that  of  Caaella  v.  McOormick  ( 180 
App.  T>kr,  94),  in  that  the  injury  in  that  case  occurred  subsequent  to  June 
1, 1916«  the  date  when  the  amendment  by  chapter  622  of  the  Laws  of  1916  took 
effect.     The  aceident  in  the  present  case  having  occurred  prior  to  June  1, 
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IdlOy  the  award  of  compensation  is  governed  by  the  statute  then  in  force, 
rather  than  by  the  statute  in  force  at  the  time  the  award  was  made,  the 
last  sentence  of  subdiyision  4  of  section  1^  providing,  ''all  questions  of 
dependency  shall  be  detennined  as  of  the  time  of  the  accident"  This  pro- 
vision was  not  changed  by  the  amendatory  act  of  1916;  hence  an  award  of 
compensation  to  both  the  father  and  mother  being  proper  at  the  time  the 
accidoit  occurred,  the  award  of  fifteen  per  cent  to  each  was  proper.  Further^ 
more,  under  section  93  of  the  General  Construction  Law  (ConsoL  Laws,  chap. 
22;  Laws  of  1909,  chap.  27),  which  by  section  110  of  that  law  is  made  applic- 
able, the  enforcement  of  the  right  and  liability  to  pay  compensation  was 
governed  by  the  statute  in  force  at  the  time  of  the  accident. 
The  award  should  be  affirmed.    Award  unanimously  affirmed. 

An  employee  was  killed  on  July  10,  1917,  by  an  explosion  in 
a  mine  shaft.  On  July  4th,  preceding,  he  had  given  his  mother 
twenty-five  dollars.  He  had  lived  away  from  home  for  a  year  and 
a  half  and  had  sent  her  money  from  time  to  time  which  she  had 
used  for  living  expenses.  His  father  ran  a  threshing  outfit  and 
owned  a  small  farm  which  was  under  mortgage.  The  Commis- 
sion granted  the  mother's,  but  denied  the  father's  claim  for 
death  benefits.  The  Appellate  Division  affirmed  the  award  to 
the  mother  unanimously  and  without  opinion :  Brotherton  v.  Rode 
Salt  Corp.,  Death  Claim,  No.  128-R,  Sept.  28,  1917;  183  App. 
Div.  911,  Mar.  6,  1918. 

A  son  who  was  earning  about  fifty-six  dollars  a  month  had 
lived  in  his  father's  family  and  had  contributed  about  five  dollars 
a  week  for  the  family's  expenses.  Upon  leaving  home  he  con- 
tinued to  contribute  about  five  dollars  for  a  few  months  until 
his  death  by  industrial  accident.  Besides  the  father  and  mother, 
three  sisters  who  earned  nothing  living  in  the  home.  The  father 
was  in  good  health  and  contributed  about  ten  dollars  a  wee^ 
to  the  family's  support.  The  mother  had  an  income  of  fifty- 
three  dollars  a  month  from  rental  of  an  apartment  owned  by  her. 
The  Commission,  upon  information  that  a  mortgage  upon  the 
house  was  held  by  her  husband  and  that  she  paid  him  no  intere^, 
rescinded  an  award  which  it  had  made  to  her:  Gregory  v.  Suf- 
folk Light,  Heat  &  Power  Co.,  S.  D.  R.  vol.  12,  p.  520,  Bui., 
vol.  2,  p.  65,  Dec.  27,  1916. 

The  preceding  case  may  be  compared  with  the  case  of  a  young 
salesman  and  collector  killed  by  the  overturning  of  his  automo- 
bile while  he  was  trying  to  avoid  a  drunken  man.  His  mother, 
divorced  from  her  hu'^band,  had  reared  him  and  given  him  his 
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edxLcatioiiy  having  advanced  four  thousand  five  hundred  dollars 
for  his  college  course.  At  the  time  of  his  death  she  was  fifty-six 
years  old  and  was  receiving  thirty  dollars  a  week  as  a  teacher. 
She  had  no  property.  He  had  sent  her  a  check  for  fifty  dollars 
while  out  upon  his  selling  trip.  In  awarding  the  mother  death 
benefits  the  Commission,  speaking  through  Commissioner  Sayer, 
said: 

He  had  repeatedly  stated  that  all  that  was  his  was  his  mother's  and  that 
he  would  take  care  of  her.  She  had  arrived  at  an  age  when  it  waa  neoeseary 
for  her  to  retire  from  teaching  school,  and  after  her  years  of  toil  and  privation 
she  had  reached  a  time  when  she  had  right  to  expect  her  sons,  whom  she  had 
reared  and  educated,  to  maintain  her.  There  is  evidence  that  I  think  we 
must  helieve  that  the  deceased  was  a  man  of  ability,  that  he  had  received 
offers  of  better  employment,  one  of  which  he  expected  to  accept  after  his 
return  from  this  trip,  and  that  his  mother  waa  deprived  of  a  very  substantial 
support  that  she  had  a  right  to  look  to  in  her  later  years. 

The  Appellate  Division  affirmed  the  award  unanimously  and 
without  opinion :  Remington  v.  Briggs  Bros.  £  Co.,  S.  D.  R.,  vol. 
14,  p.  558,  Bui.,  vol.  2,  p.  164,  May  14,  1917;  179  App.  Div. 
966,  Sept.  27,  1917. 

2.  Claimaavts  living  in  foreign  co.^, dries. — Besides  the  cases 
of  the  two  Irish  families  under  the  preceding  subtitle  the  follow- 
ing cases  iUustrate3  dependency  of  claimants  living  in  foreign 
countries. 

In  five  cases,  reversing  awards  to  foreign  parents  for  depend- 
ency upon  unmarried  and  childless  labors  in  America,  Justice 
Woodward  of  the  Appellate  Division  has  stated  and  emphasized 
the  evidential  requirements  necessary  to  success  of  such  claims. 
His  five  opinions  are  grouped  together  below.  Four  of  them  are 
of  the  same  date.  In  all  five  of  the  cases  the  employees  met  with 
such  sudden  or  speedy  death  that  their  own  testimony  was  not 
taken.  In  four  of  them,  the  claimant  father  and  mother  were 
residents  of  Italy;  in  the  other,  residents  of  England.  The 
opinions  hold  that  the  burden  is  upon  the  claimants  to  prove: 
(1)  their  existence  and  their  relationship  to  the  deceased  em- 
ployee; and  (2)  their  support  by  him  during  and  within  the 
exact  year  preceding  his  accident.  Mero  unsubstantial  state- 
ments and  hearsay  do  not  suffice.  Certified  copies  of  foreign 
records  are  legal  evidence.  Unauthenticated  certificates  of  the 
existence  of  the  claimants  and  of  their  relationship  to  the  victim 

Digitized  by  VjOOQ IC 


128     CouBT  Deoisioub  ov  Wokkmbn^b  Compeksatioh  Iaw 

are  in  law  ^^  m^e  scraps  of  paper.''  Claiming  dependeou^  upon 
a  fifteen  year  old  child  ''  is  crowding  the  Wodrnxen's  Compensa- 
tion Law  about  to  the  limit."  CcKLtribntions  within  the  prescribed 
year  must  be  regular  or  periodic,  not  occasionaL  Actual  eorres- 
pondence  showing  transmission  of  funds  for  support  is  snbetan- 
tial  evidence.  It  is  one  thing  for  parents  or  others  to  use  remit- 
tances and  another  thing  to  be  dependent  upon  them.  In  order  to 
award  of  death  benefits  such  income  must  have  affeeted  iiie  stand- 
ard of  living  of  the  recipients.  Texts  of  Justice  Woodward's 
five  opinions  are  as  follows: 

First  Case 
PiFUMBR  V.  KHEINSTEU7  &  Haas,  187  App.  Dlv.  821,  May  7,  1919. 

WooDWABD,  J.:  The  acddeni  resulting  in  tbe  deaUi  of  Jafaa  Pifimur 
occurred  at  Syractifie,  while  the  deeedent  was  ^npkiyed  by  RheiwatieiB  &  Haas, 
Inc.,  of  New  York,  in  the  construction  of  a  building.  There  is  no  qaestion 
about  the  accidental  character  of  the  death,  or  oi  any  of  the  ooaditions  of 
liability.  The  decedent  had  no  wife  or  childreuj  and  the  State  Industrial  Com- 
mission, under  the  provisions  of  section  17  of  the  Workmen's  Compensation 
Law,  hat  made  an  award  to  both  the  father  and  mother  of  the  decedent,  on 
the  ground  of  dependency. 

This  court  is  committed  to  the  proposition  that  such  an  award,  in  a  proper 
case,  may  be  sustained  (Casella  v.  McCormick,  180  App.  Div.  94],  and  it 
does  not  seem  necessary  to  go  into  that  question  on  this  appeaL 

The  real  question  involved  is  whether  there  is  any  evidenee  in  this  caae 
from  which  the  State  Industrial  Commission  was  justified  in  finding  that  tht 
parents  of  John  Pifumer,  residing  in  Italy,  were  dependent  upon  him  in  any 
measure  for  their  support  during  the  year  next  preceding  the  accident. 
There  is  some  evidence  that  John  Pifumer  and  his  brother  sent  two  remittances 
aggregating  less  than  fifty  doUars,  during  the  year  in  question,  to  the  father, 
and  the  brother  testified  that  '*  they  lived  on  what  he  sent  them; "  that  ha 
had  letters  in  which  the  father  stated  that  they  were  living  on  what  the 
brother  sent  them.  Ko  such  letters  were  introduced  in  evidence;  all  we  have 
is  the  statemoit  of  this  brother  that  he  had  received  sudi  lettera»  which  it 
obviously  not  evidence  of  any  fact  tending  to  show  dependencCb  Aeminr'^g 
the  existence  of  such  letters,  which  is  highly  improbable,  it  does  not  shonr 
that  they  were  dependent  upon  these  remittances;  does  not  show  that  the 
remittances  were  not  for  money  owed  by  the  decedent.  The  fact  that  they  msy 
have  used  the  money  for  their  support  is  entirely  beside  the  qnestloa;  we 
all  make  use  of  our  income  for  our  support,  no  doubt,  but  we  are  not  neces- 
sarily dependent  in  a  legal  sense.  The  question  is  whether  we  are  in  a  position 
where  we  require  the  assistance;  where  it  is  in  a  measure  essential  to  oar 
existence  in  a  relatively  permanent  condition. 

The  only  other  matters  shown  in  the  record  to  establish  this  alleged  depend- 
ency are  certain  so-called  certificates.  One  of  the  these,  which  declares  thtt 
the  ''mayor  of  the  above  town  certifies  that  the  heirs  of  Gio¥Uini  Psffmni,  sob 
of  Venerando  Paffumi  and  Venera  Campo,  who  died  at  Syracuse  on  AagoMt 
18  last  as  the  result  of  the  accident,  depended  exclusively  on  the  deceased 
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for  their  support.  Said  dependents,  who  are  of  advanced  age,  are  living  in 
conditions  little  suited  for  self  maintenance.  Such  heirs  of  Giovanni  Paffumi 
possess  a  small  home  and  an  additional  property  valued  at  100  lires  ($15). 
The  family  exists  on  the  fruits  of  small  jobs  and  are  now  in  a  state  of  ex- 
treme poverty.  This  is  issued  for  the  purpose  of  obtaining  benefits."  Hie 
last  sentence  is  superfluous;  the  purpose  is  obvious.  In  one  breath  we  are 
told  that  the  parents  ^'depended  exclusively  on  the  deceased  for  their  sup- 
port," and  in  the  next  that  the  family  owns  a  home,  with  some  little  property, 
and  that  it  "  exists  on  the  fruits  of  small  jobs;  "  and  this  very  remarkable 
certificate  is  signed  ''The  Mayor."  A  second  alleged  certificate  is  likewise 
said  to  be  signed  by  ''The  Mayor,"  and  a  third  by  "The  Official."  No 
authentication  of  these  allied  certificates  exists;  they  are,  in  law,  mere 
"  scraps  of  paper,"  yet  the  State  Industrial  Commission  makes  awards  to  these 
alleged  dependents,  whose  very  existence  is  not  established  by  any  possible 
legal  evidence.  (See  Code  Civ.  Proc  §i  962,  963,  966.)  There  is  no  pre- 
sumption of  dependency  on  the  part  of  the  parents  of  a  man  thirty-two  years 
of  age;  hardly  a  presumption  that  such  parents  are  living  in  a  foreign 
country;  and  the  Court  of  Appeals,  in  a  very  recent  case,  has  held  that 
these  awards  may  not  be  sustained  where  there  is  no  evidence  of  the  essen- 
tial facts  upon  which  the  awards  are  made.  No  reason  seems  to  exist 
why  the  requirement  of  evidence  should  not  be  the  same  in  reference  to  the 
persons  who  are  to  receive  the  benefits,  as  upon  the  question  of  the  accident 
or  other  matter  on  which  the  right  to  the  award  is  based.  (Matter  of 
Belcher  v.  Carthage  Machine  Co.,  224  N.  Y.  929;  Matter  of  Haneen  v.  Turner 
Conetruction  Co.,  Id.  331). 

The  award  should  be  reversed  and  the  matter  returned  to  the  Commission 
for  such  further  consideration  as  may  be  proper  in  the  premises. 

All  concurred,  except  John  M.  Kellogo,  P.  J.,  and  Lton^  J.,  dissenting. 
Award  reversed  and  matter  remitted  to  the  Commissicm. 

Second  Case 
BoNNANO  V.  Metz.  Bbos., App.  Div. ,  June  30,  1919. 

WoODWABD,  J.:  On  the  sixth  day  of  February,  1917,  Vincenzo  Bonnano, 
while  in  the  employ  of  Metz  Bros.  Company,  Buffalo,  received  injuries  from 
which  death  resulted.  The  only  question  on  this  appeal  is  whether  the  father 
and  mother  of  the  decedent,  living  in  Italy,  were  dependent  upon  him  at  the 
time  of  his  death. 

There  is  no  evidence  in  the  record  that  the  father  and  mother  are  living. 
There  is  a  certificate,  signed  by  "  J.  Parini,  Officer  in  charge,"  that  "  On  the 
21st  day  of  January,  1869,  Bonnano  Antonino,  son  of  Salvatore  and  of 
Schifano  Giodanna,  was  bom  at  Boccapalumba;  as  it  is  shown  in  the  record 
of  birth  registered  in  the  Bureau  of  Vital  Statistics,"  and  a  similar  certificate 
is  made  of  the  birth  of  a  female,  who  is  supposed  to  be  the  mother  of  the 
decedent,  as  the  former  is  assumed  to  be  the  father  of  the  decedent,  and  a 
like  certificate  of  the  birth  to  these  two  of  a  son  by  the  name  of  the  dece- 
dent in  1902,  and  the  claim  of  dependency  upon  this  child,  who  was  bom  on 
the  10th  of  January,  1902,  and  was  killed  on  the  6th  of  Febmary,  1917,  when 
he  was  approximately  fifteen  years  and  one  month  of  age,  is  crowding  the 
Workmen's  Compensation  I^w  about  to  the  limit. 

There  is  no  evidence  that  this  child  of  fifteen  years  of  age  had  "  supported, 
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either  in  i^hole  or  in  part,  for  the  period  of  one  year  prior  to  the  date  of 
the  accident/'  either  the  father  or  the  mother;  the  general  allegation  of  a 
brother  and  sister  that  *'  when  my  brother  Vincenzo  died  in  consequence  of  an 
accident  received  in  Buffalo,  N.  Y.,  on  the  6th  day  of  February,  1917,  waa 
alive  periodically  sent  money  to  his  family  for  support,  they  being  in  straight- 
ened circumstances,"  not  amounting  to  such  evidence.  There  is  nothing  to 
show  that  this  brother  and  sister  knew  any  of  the  facts  which  they  assert: 
there  is  no  date  fixed,  and  no  amount  is  stated  to  have  been  sent  at  any  time 
within  the  limits  fixed  by  section  17  of  the  Workmen's  Gompensaticm  Lav. 
In  Matter  of  Belcher  v.  Carthage  Machine  Oompany  (224  N.  Y.  326,  328)  the 
court  held  squarely  that  hearsay  evidence,  without  any  corroboration  by  facts, 
circumstances  or  other  evidence,  was  not  sufficient  to  sustain  an  award,  where 
the  question  was  as  to  the  injuries;  and  we  are  of  the  opinion  that  in  the 
matter  of  dependency  it  is  necessary  to  establish  by  competent  evidence  that 
the  claimants  stood  in  that  relation  to  the  decedent.  Here  we  do  not  have 
any  competent  evidence  of  the  existence  of  the  parents  of  the  deceased;  the 
statement  of  "  J.  Parini,  officer  in  charge,''  that  the  bureau  of  vital  statistic^ 
in  a  town  or  village  in  Italy  shows  certain  facts  is  not  competent  evidence  of 
the  fact;  we  should  have  a  certified  copy  of  the  record.  {Code  of  Oivil  Pro- 
cedure, |§  950,  957.)  Hie  statute  requires  competent  evidence,  not  dififeolt 
to  procure  if  the  facts  exist,  that  the  deceased  has  "  supported,  either  wholly 
or  in  part,  for  the  period  of  one  year  prior  to  the  date  of  the  accident,"  the 
pexson  making  the  claim  under  the  provisions  of  section  17  of  the  Workmen's 
Compensation  Law,  and  anything  less  than  this  cannot  be  accepted  as  "  jusi 
as  good."  If  this  child  of  fifteen  years  of  age,  working  in  America,  has  been 
supporting  his  parents  for  one  year  before  hia  death,  either  wholly  or  in  part, 
it  is  no  hardship  to  have  that  fact  proved  in  the  manner  required  by  law. 
This  record  does  not  disclose  these  facts,  and  the  award  ought  not  to  stand. 
The  award  should  be  reversed,  and  the  proceeding  remitted  to  the  State 
Industrial  Commission.  All  concurred.  Award  reversed  and  matter  remitted 
to  the  State  Industrial  Commission. 

Third  Case 
Profeta  v.  Retsop  MnaNO  C6., App.  Div. ,  June  30,  1919. 

Woodward,  J.:  Claimants'  intf-state  was  employed  by  the  Retsof  Mining 
Company  and  was  accidentally  killed,  in  the  performance  of  his  duties,  an  the 
29lh  day  of  January,  1918.  The  only  question  involved  on  this  appeal  is 
whether  his  father  and  mother  were  dependent  upon  him,  and  the  award  which 
has  been  made  must  depend  upon  the  evidence  tending  to  show  that  the  dece- 
dent had  "supported,  either  wholly  or  in  part,  for  the  period  of  one  year 
prior  to  the  date  of  the  accident"  (Workmen's  Compensation  Law,  section  IT) 
the  claimants.  The  question  of  support,  in  whole  or  in  part,  for  the  year 
is  the  controlling  consideration  {Casella  v.  McCormick,  180  App.  Div.  94,  95), 
and  it  has  been  held  that  "  the  more  fact  that  a  father  receives  money  from 
a  son  and  expends  it  is  not  alone  sufficient  to  establish  dependency."  {Birm- 
ingham V.  Westinghouse  Electric  d  Mfg.  Co.,  180  App.  Div.  48,  51.) 

The  record  before  us  consists  of  papers  alleged  to  have  been  prepared  and 
subscribed  in  Italy,  open  to  the  same  objections  which  exist  in  the  Matter  of 
the  Claim  of  Pifumsr  v.  Rheinstein  d  Haas,  Inc.  (176  N.  Y.  Skipp,  858),  and 
nowhere  in  the  case  does  it  appear,  from  any  competent  evidence,  that  the  dece- 
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dent  "  supported,  either  wholly  or  in  part,  for  the  period  of  one  year  prior  to 
the  date  of  the  accident,"  the  claimants  in  this  case. 

The  award  appealed  from  should  he  reversed,  and  the  proceeding  remitted 
to  the  Industrial  Conunission.  All  concurred,  except  John  M.  Kellogg,  P.  J., 
dissenting.  Award  reversed  and  matter  remitted  to  the  State  Industrial 
Commission. 

Fourth  Case 
CiANOA  V.  W^T  End  Pafeb  Co., App.  Div ,  June  30  1919. 

Woodward,  J.:  The  claimant's  son,  Serefino  Serafeine,  was  drowned,  on 
the  20th  day  of  August,  1917,  while  employed  by  the  West  End  Paper  Co., 
and  the  State  Industrial  Conunission  has  made  an  award  to  both  the  father 
and  mother,  residing  in  Italy,  of  twenty-five  per  cent  of  his  wages  during 
dependency. 

There  is  nothing  in  this  case  to  distinguish  it  from  that  of  the  claim  of 
Pasquale  Profeta  and  another  against  Retsof  Mining  Company,  decided  here- 
with, and  it  does  not  seem  necessary  to  go  over  that  ground  again. 

The  award  should  be  reveraed  and  the  claim  remitted  to  the  State  Industrial 
Commission. 

Fifth  Case 

DBTTMifOND  V.  ISBEix-PoBTER  Co., App.  Div. ,  Juue  30,  1919. 

WooDWABD,  J.:  The  deceased,  Atthur  (Drummond,  was  a  bricklayer.  He 
came  to  his  death  while  taking  measurements  from  the  top  of  a  furnace,  where 
it  is  assumed  he  stepped  upon  some  reoently  laid  bricks  on  the  edge  of  the 
furnace  wall,  which,  falling  out  of  place,  caused  him  to  lose  his  balance  and 
drop  to  the  floor  below,  fracturing  his  skull  and  producing  death. 

So  far  as  the  record  shows  there  was,  in  this  accident,  nothing  on  which 
an  action  of  negligence  could  rest  imder  the  provisions  of  section  1902  of  the 
Code  of  Civil  Procedure,  and  the  claimants  here  are  the  father  and  mother 
of  the  decedent,  residing  in  England,  and  there  are  brothers  and  sisters  living. 
We  call  attention  to  these  matters  simply  to  emphasize  the  fact  that  the 
claimants  can  have  no  legal  rights  outside  of  those  which  depend  upon  the 
provisions  of  the  Workmen's  Compensation  Law.  The  decedent,  who  appears 
to  have  been  a  citizen  of  England,  twenty-seven  years  of  age,  was  at  work 
in  the  village  of  Massena,  IN".  Y.,  when  the  accident  occurred;  he  had  the 
protection  of  the  statute  in  so  far  as  he  was  individually  concerned,  against 
any  accident  resulting  in  his  disability.  When  the  accident  results  in  death, 
the  benefits  can  only  go  to  those  who  bring  themselves  within  the  provisions 
of  sections  16  and  17  of  the  act.  There  is  a  presiunption  that  the  claim 
comes  within  the  provisions  of  the  act  (section  21),  but  this  presumption 
docs  not  reach  to  the  claimants;  he  or  she  must  establish  that  the  conditions 
exist  which  bring  them  within  the  statute.  Under  subdivision  4  of  section  16 
of  the  act  the  death  benefit,  in  the  absence  of  surviving  wife  and  children  or 
dependent  brothers  and  sisters  under  the  age  of  eighteen  years,  goes  to  **  the 
support  of  each  parent,  or  grandparent,  of  deceased,  if  dependent  upon  him  at 
the  tim(»  of  the  accident,"  such  benefit  being  limited  to  twenty-five  per  centum 
of  such  wages  to  each  of  the  persons  described. 

The  primary  purpose  of  the  statute,  of  course,  is  the  protection  of  the  indi- 
vidual workman  and  his  immediate  family;  his  collateral  obligations,  not 
of  a  legal  character,  are  incidental,  and  it  seems  to  us  that  persons  who  claim 
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under  the  provisions  of  the  Workmen's  Compensation  Law  are  bound  to  bring 
themselves  within  the  language,  at  least,  of  the  act.  In  other  words,  whether 
Charles  Drummond  is,  in  fact,  the  father  of  decedent;  whether  there  is  a 
surviving  wife  or  children,  or  others  who  are  entitled  under  the  statute,  and 
whether  he  has  been  "  supported,  either  wholly  or  in  part,  for  the  period  of 
one  year  prior  to  the  date  of  the  accident,"  are  jurisdictional  in  their  nature, 
and  must  be  supported  by  evidence  of  probative  character,  in  order  to  justify 
the  taking  of  the  money  of  the  employer  and  insurance  carrier.  Primarily 
the  employer  owes  no  legal  obligation  to  the  father  and  mother  of  a  man  of 
full  age  living  in  a  foreign  country;  it  is  only  by  virtue  of  statute  law  that  any 
right  survives  the  death  of  the  decedent  in  an  accident  of  the  character  here 
under  consideration,  and  until  we  know  that  Charles  Drummond  was  "sup- 
ported, either  wholly  or  in  part,  for  the  period  of  one  year  prior  to  the  date 
of  the  accident,"  there  is  no  foundation  for  the  award.  A  fact  of  this  nature, 
if  it  exists,  is  capable  of  proof  under  ordinary  circimistances;  there  certainly 
is  no  great  difficulty  in  a  man  or  woman  telling  the  facts  in  reference  to  such 
alleged  support,  and  there  would  seem  to  be  no  consideration  of  policy  which 
required  the  State  Industrial  Commission  of  the  State  of  New  York  to  strain 
after  an  excuse  for  charging  our  industrial  life  with  an  expense  in  favor  of 
a  resident  of  England,  where  the  evidence  does  not  meet  the  most  ordinary 
requirements  of  proof. 

The  accident  here  imder  consideration  occurred  on  the  19th  day  of  Sep- 
tember, 1917,  and  the  period  of  investigation,  therefore,  goes  bade  to  the  19th 
day  of  September,  1916.  We  find  in  the  record  certain  receipts  for  sums  of 
money  apparently  sent  to  England  from  Massena,  the  first  of  these,  within 
the  period,  being  of  November  9,  1916,  for  $48.70,  and  the  second  for  the  same 
amount,  dated  the  10th  of  February,  1917.  It  was  more  than  six  months  after 
this  last  remittance  that  the  accident  occurred,  but  there  is  no  evidence  that 
any  other  or  further  remittance  was  made,  and  beyond  this  the  receipts  in 
evidence  do  not  show  that  the  decedent  made  these  remittances,  or  that  they 
were  made  to  Charles  Drummond.  All  that  appears  from  these  two  receipts 
is  that  some  one  made  two  remittances  to  England  at  the  dates  mentioned, 
and  the  only  connection  established  by  the  proof  is  that  one  John  Hatton, 
administrator  of  the  estate  of  Arthur  Drummond,  the  deceased,  makes  an 
affidavit  that  "  deponent  found  in  the  possession  of  said  deceased  at  the  time 
of  his  death,  certain  postal  money  order  receipts  for  money  sent  by  said 
deceased  to  his  parents  in  England  through  the  Massena  postoffioe,"  and  that 
"  said  deceased  told  deponent  that  he  was  sending  money  home  to  his  parents 
in  England  to  help  support  them  and  that  deponent  has  been  to  the  postoffice 
in  Massena  in  company  with  said  decedent  and  saw  him  purchase  money 
orders  and  remit  money  to  his  said  parents,  but  did  not  know  the  amount  of 
such  orders." 

There  is  no  attempt  to  identify  the  particular  remittances  within  the  period 
between  September  19,  1916,  and  one  year  later  when  the  accident  occurred. 
There  arc  several  of  the  receipts  in  the  record  for  small  amounts  running 
back  to  1915,  1914,  and  the  affidavit  may  be  absolutely  true,  and  yet  not 
refer  to  either  of  the  receipts  within  the  year  which  alone  is  important  here. 
So  if  we  give  all  the  force  to  the  hearsay  testimony  that  it  can  be  entitled 
to  imder  the  most  liberal  rules,  it  does  not  meet  the  requirement  of  proof  that 
the  decedent  made  remittances  to  his  father  for  the  purpose  of  his  support  in 
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whole  or  in  part,  during  the  year  preceding  the  accident;  and  a  loose,  general 
affidavit  of  what  the  decedent  may  have  told  him  is  very  far  from  the  high 
character  of  evidence  which  is  ordinarily  neceesary  to  take  the  money  of  one 
man  and  transfer  it  to  another  between  whom  there  is  not  the  slightess  rela- 
tionship. All  contributions  of  money  to  the  father  of  a  family  and  the  husband 
of  a  wife  are  in  a  sense  for  the  support  of  the  family,  but  the  occasional  con- 
tributions of  an  absent  son  are  not,  in  ordinary  usage,  considered  in  this  light, 
in  the  absence  of  facts  which  show  that  such  contributions  were  relied  upon 
as  an  element  in  the  support  of  the  family;  and  here  we  have  no  evidence 
whatever  that  any  remittances  were  made  by  the  decedent  to  the  claimant 
during  the  year  preceding  the  accident. 

Turning  then  to  the  proofs  offered  from  the  other  side  of  the  water,  we  find 
the  claimant  writing  the  State  Industrial  Commission  that  *'  as  to  the  proof 
that  deceased  supported  me  for  at  least  a  year  prior  to  his  death,  I  can  only 
refer  you  to  the  declaration  of  my  claim.  I  have  not  kept  the  letters  from 
my  son  and  as  the  money  was  sent  by  postal  orden  I  have  no  means  of  proy* 
ing  the  payment.  •  ♦  ♦  The  deceased  was  the  only  son  that  we  had  who 
was  not  married  and  he  lived  with  us  up  to  the  time  that  he  went  to  America. 
He  sent  money  to  us  in  varying  amounts  but  n%t  at  any  set  periods.  The 
contributions  from  my  son  were  of  material  assistance  to  me  in  the  mainte- 
nance of  myself  and  wife  and  in  keeping  the  home  together/'  but  no  facts 
are  given  from  which  we  may  properly  infer  that  the  claimant  relied  upon 
these  "\-arying  amounts  but  not  at  any  set  periods,*'  although  the  Commis- 
Bion  had  written  him  telling  him  that  "  you  are  now  asked  to  furnish  in  the 
form  of  a  sworn  statement  as  to  the  conditions  surrounding  your  manner 
of  living  and  as  to  whether  you  and  your  wife  are  living  together.  Also  more 
definite  information  as  to  what  assistance  was  rendered  you  by  deceased  and 
what  use  was  made  of  the  money  forwarded." 

The  claimant  evidently  intends  to  be  an  honest,  self-respecting  man.  The 
Commission  tells  him  "  If  you  can  furnish  us  with  this  proof  as  to  how  much 
you  and  yciir  wife  really  depended  upon  your  son,  and  whether  loss  of  this 
money  will  affect  your  standard  of  living,  we  think  the  carrier  will  waive  his 
objections  and  pay  the  award  ";  and  under  this  appeal  the  claimant  tells  us 
in  an  affidavit  that  his  son  left  England  in  1913,  and  that  he  was  then  receiving 
one  pound,  four  shillings  and  six  pence  a  week,  and  paying  six  shillings  and 
nine  pence  a  week  rent ;  that  he  and  his  wife  live  together,  and  that  "  we  have 
no  other  source  of  income  except  my  own  wages  and  money  sent  to  me  from 
time  to  time  by  my  said  son."  It  appears  from  the  record  that  he  has  three 
other  sons  who  are  married,  besides  a  married  daughter,  so  that  he  has 
reared  a  considerable  family  upon  the  wages  he  has  received,  and  he  tells  us 
that  he  received  during  the  war  period  an  advance  in  his  wages,  and  that  he 
and  his  wife  are  entitled  to  a  certain  old  age  pension,  which  he  has  not  been 
drawing,  out  of  patriotic  motives  toward  England.  Much  of  the  affidavit  deals 
with  matters  since  the  death  of  the  son,  and  he  tells  us  in  his  affidavit  of 
April,  1918,  that  owing  to  war  prices  "I  and  my  wife  could  not  have  lived 
in  ordinary  decent  comfoit  without  the  assistance  we  received  from  my  said 
son  who  was  in  the  habit  of  sending  to  me  sums  of  ten  pounds  per  quarter," 
and  that  the  ''  Money  so  sent  to  me  was  of  great  assistance  to  me  and  was 
spent  exclusively  in  absolute  necessities  for  our  maintenance."  IBut  none  of 
this  comes  to  the  matter  in  question ;  we  are  nowhere  told  that  the  decedent, 
in  the  year  between  September  19,  1916,  and  September  19,  1917,  "  supported, 
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either  wholly  or  in  part/'  the  claimant,  and  without  this  fact  there  is  nothing 
to  build  upon.  The  most  that  can  be  inferred  from  the  affidavit  is  that  the 
claimant  is  an  honest  and  industrious  Englishment  holding  a  humble  job, 
paying  him  a  little  better  now  than  in  years  past,  and  that  his  son  in 
America  was  in  the  "  habit  of  sending  to  me  sums  of  ten  pounds  per  quarter," 
but  whether  this  habit  persisted  during  the  year  in  question  is  not  disclosed, 
and  there  is  no  suggestion  in  the  itffidavit  that  the  claimant  was  dependent 
upon  these  sums  in  that  year.  His  affidavit  speaks  of  the  present  time  (April, 
1918),  some  seven  months  after  the  son's  death,  for  he  tells  us  that  ''I  am 
still  engaged  in  the  same  works  and  I  am  now  earning,  with  overtime  and 
war  bonus,  an  average  of  one  pound  fifteen  shillings  per  week,  but  with  my 
present  rent  seven  shillings  per  week  and  the  increased  cost  of  coal,  light, 
food,  shoes  and  clothing  due  to  the  war  I  and  my  wife  could  not  have  lived 
in  ordinary  decent  comfort,"  etc.;  but  what  the  conditions  were  between  the 
dates  above  mentioned  is  not  shown,  nor  does  it  appear  that  any  contributions 
were  made  during  that  time.  It  appears  from  another  affidavit  in  the  record 
that  the  claimant  had  worked  for  his  then  employers  twenty-seven  years,  and 
it  is  entirely  obvious  that  he  was  receiving  relatively  the  same  compensation 
during  1916-17  tliat  he  waif  during  all  his  life,  and  it  requires  some  evidence 
to  show  that  with  a  grown  up  family  he  was  dependent  upon  these  contribu- 
tions of  his  son  for  the  support  of  himself  and  his  wife. 

We  find  no  evidence  in  the  case  which  meets  the  requirements  of  the  statute 
in  reference  to  the  support  of  the  claimant,  and  as  neither  of  these  claims  are 
within  the  provisions  of  the  law,  as  the  record  stands,  the  award  should  be 
reversed,  and  the  claim  dismissed.  All  concurred,  except  Jolm  M.  Kellogg, 
P.  J.,  dissenting.    Award  reversed  and  claim  dismissed. 

An  munanied  immigrant  was  crushed  to  death  by  a  paper 
machine.  His  father,  aged  fifty-seven,  lived  in  Italy.  In  proof 
of  the  father's  dependency  upon  the  deceased  son,  another  son 
testified  that  he  had  seen  his  brother  enclosing  bills  in  a  letter 
to  the  father  and  produced  express  receipts  found  in  the  deceased's 
trunk.  The  Appellate  Division  affirmed  an  award  to  the  father 
unanimously  and  without  opinion:  Bianco  v.  Diaom  Paper  Co,, 
Death  File,  No.  3135,  May  24,  1917;  181  App.  Div.  908,  Xov. 
14,  1917.  For  want  of  evidence  of  dependency,  the  Appellate 
Division  reversed  the  award  to  a  father  living  in  Italy  and 
remitted  the  claim  in  Minardi  v.  Acheson  Graphite  Co.,  Death 
Case,  No.  6-208,  May  27,  1918;  187  App.  Div.  912,  Jan.  8, 1919. 
The  affidavits  of  a  father,  living  in  Italy  and  aged  sixty-three, 
to  effect  that  he  was  dependent  upon  his  son  who  had  been  killed 
in  America,  were  entirely  unsupported  by  other  evidence  and  the 
Commission,  which  had  granted  death  benefits  to  the  deceased 
employee's  widow  and  child  who  were  with  him  in  New  York, 
refused  to  grant  death  benefits  to  the  father:  Comi  v.  Smith  £ 
Sons,  S.  D.  R.,  vol.  12,  p.  559,  Bui.,  vol  2,  pp.  93,  102,  Jan.  24, 
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1917.  A  mother  and  two  daughters  living  in  Greece  claimed 
death  benefits  on  account  of  their  son  and  brother  killed  in 
America  by  a  falling  tree;  they  had  difficulty  in  proving  dependen- 
ency  because  of  a  translation  of  the  word  drachmas  as  dollars 
but  finally  received  awards :  Stagumxjfs  v.  Twmessassa  Lumber  Co., 
S.  D.  R.  vol.  14,  p.  687,  Bui.,  vol  3,  p.  80,  Jan-  24,  1917.  Their 
awards  were  afterwards  reversed  on  grounds  other  than  depend- 
ency: Ts<mgoumos  v.  Smith,  183  App.  Div.  751,  July  2,  1918. 
A  citizen  of  Austria-Hungary  met  with  death  by  industrial 
accident  in  New  York,  February  19,  1917.  Claim  of  death 
benefits  was  made  for  his  alleged  wife  and  child  living  in  Europe. 
The  United  States  had  severed  diplomatic  relations  and  mail 
service  with  Austria-Hungary.  Because  of  this  lack  of  communi- 
cation the  Commission  decided  to  hold  the  case  in  abeyance 
until  such  time  as  proof  might  be  f orthcomming :  Oruhesich  v. 
Valley  Mills  Co.,  S.  D.  R.,  vol.  14,  p.  666,  BuL,  vol.  3,  p.  54, 
Oct.  18,  1917.  A  colored  missionary  and  his  family,  residing 
in  St.  Kitts,  British  West  Indies,  purposed  migrating  to  the 
United  States.  They  were  not  American  citizens.  The  eldest 
son,  aged  twenty,  came  to  New  York  in  advance  and  secured 
employment.  He  was  killed  by  an  elevator  accident.  His  father 
claimed  compensation  as  a  dependent,  alleging  in  a  letter  to  the 
Commission  that  the  son  had  been  sending  him  five  dollars  per 
week.  An  aunt  of  the  youth  corroborated  this  statement  Corres- 
pondence between  father  and  son  was  put  in  evidence.  The  Com- 
mission made  an  award  which  it  commuted  to  $1,114.22  under 
§  17.  Upon  appeal,  the  insurance  carrier  protested  that  there 
had  been  no  showing  of  the  father^s  financial  condition  and  that 
proofs  were  otherwise  inadequate.  The  Attorney-General  replied 
that  the  father's  allegations  of  dependency  were  sufficient  and 
that  it  might  be  assumed  that  a  colored  clergyman  is  always  in 
need  of  support,  clergymen  in  general  being  dependent  upon  their 
congregations,  their  relatives  and  others  for  contributions.  The 
appeal  involved  the  question  of  incidentalness  as  well  as  the 
question  of  dependency.  The  award  was  affirmed  by  the  courts 
without  opinion,  except  a  minority  opinion  in  the  Appellate 
Division  relative  to  incidentalness:  Hogan  v.  Edwards  Engineer- 
ing Co..  Case  :N"o.  56857,  April  11,  1918;  186  App.  Div.  921, 
Nov.  13,  1918;  226  K  Y.  Eep.  — ,  Mar.  11,  1919.    For  repre- 
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sentation  of  claimants  residing  in  foreign  countries  by  their  con- 
suls residing  in  New  York  and  for  further  consideration  of  the 
competency  of  evidence,  compare  Pinco  v.  8t  Lawrence  Pyrites 
Co.,  S.  D.  R,  vol.  19,  p.  514,  Bui.,  vol.  4,  p.  149,  Apr.  9,  1919. 
The  question  of  payment  of  awards  to  aliens  is  further  noticed 
below,  page  189. 

3.  The  word  "  or"  in  Wcfrkmen's  Compensaiion  Law,  §  17. — 
An  Italian  laborer  wa?  suffocated  in  a  sand  bank  in  Brooklyn. 
The  Commissian  awarded  death  benefits  to  his  father,  aged 
seventy-eight,  and  his  mother,  aged  seventy,  residing  in  Italy. 
Upon  appeal,  the  Appellate  Division  divided  upon  the  question 
whether  the  word  '^  or  "  in  the  expression  *^  father  or  mother  or 
grandfather  or  grandmother,"  in  Workmen's  Compensation  Law, 
§  17,  as  amended  by  L,  1916,  ch.  622,  limited  death  benefits 
of  nonresident  aliens  to  but  one  of  these  four  possible  dependents 
or  permitted  an  award  to  each  of  them.  The  majority  of  the 
court  held  that  the  legislature  intended  an  award  to  each.  The 
prevailing  and  dissenting  opinions  are  as  follows: 

Gasella  v.  MoCobmick,  180  App.  Div.  M,  Nov.  14,  1917. 

Kellogg,  P.  J.:  Section  17  of  the  Workmen's  OompenBation  Law  (OonaoL 
Laws,  chap.  67  [Laws  of  1914,  chap.  41],  as  amd.  by  Laws  of  1916,  chap.  622) 
does  not  grant  any  compensation;  it  is  a  limitation  upon  grants  otherwise 
made.  Section  16,  subdivision  4,  as  thus  amended,  provides  a  cam^p»iBa- 
tion  of  twenty^ve  per  cent  of  the  average  wages  "for  the  support  of  eadi 
parent,  or  grandparent,  of  the  deceased  if  dependent  upon  him  at  the  time  <rf 
the  accident."  Dependency  at  the  time  of  the  accident  is  the  oontrollisg 
feature  there.  Section  17  provides  that  non-resident  aliens  shall  have  the 
same  compensation  as  resident  aliens,  except  that  dependents  residing  in  a 
foreign  country  are  limited.  It  omits  any  provisions  for  brothers  and  aist^s 
and  does  not  provide  for  all  dependent  fathers,  mothers,  grandfathers  or 
grandmothers.  The  compensation  is  limited  to  those  who,  for  the  period  of  one 
year  prior  to  the  accident,  have  been  supported  in  whole  or  in  part  by  the 
employee.  Here  **  support,"  in  whole  or  in  part  for  the  year,  ia  the  con- 
trolling feature.  I  cannot  feel  that  the  use  of  the  word  '*  or  "  is  intended  to 
restrict  the  compensation  to  one  parent,  if  both  have  been  supported  for  the 
time  stated.  The  "or"  is  probably  used  to  cover  the  Bame  ground  as  the 
word  "  each  "  in  the  previous  section.  That  is,  the  compensation  <rf  twenty- 
five  per  cent  is  not  for  both  parents  but  for  each  one.  Otherwise  it  is  diffieolt 
to  tell  which  one  is  to  receive  the  award,  and  if  the  award  is  to  the  grand- 
father and  he  dies,  apparently  the  dependent  grandmother  is  left  witfaont 
support. 

To  cover  the  l^islative  intent  "or"   is  frequently  construed  to  mean 
"and."     I  can  find  no  intent  in  this  provision  to  omit  either  the  grand- 
father or  the  grandmother,  and  feel  that  they  are  both  included.     The  see- 
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tionj  however^  in  effect,  limits  the  compenBatioii  to  one-hall  the  amount 
which  reaidente  would  receive.  If  both  grandparents  were  supported  by  the 
employee,  the  award  to  each  would  be  based  upon  twelve  and  one-half  per 
cent  of  the  wages;  otherwise  one  is  to  receive  twelve  and  one-half  per  cent 
of  the  wages  and  the  other  nothing.  If  they  lived  together,  the  compensa- 
tion woiild  amount  to  only  six  and  one-fourth  per  cent  for  each  —  one-quarter 
of  what  a  resident  alien  would  get  under  similar  circiunstances.  The  section 
I  think  contemplates  that  a  non-resident  parent  or  grandparent  shall  receive 
one-half  of  the  compensation  provided  for  a  resident.  I  favor  an  affirmance. 
All  concurred,  except  Lton,  J.,  who  dissented,  with  opinion,  in  whioh 
Sewell,  J.,  concurred. 

liTON,  J.  (dissenting) : 

The  important  question  presented  by  this  appeal  is  whether  the  State 
Industrial  Commission  was  justified  in  making  an  award  to  each  of  the 
parents  of  the  deceased,  both  of  whom  were  dependent  alien  non-residente,  or 
whether  the  award  should  have  been  limited  to  the  father  only. 

Giovanni  Babino  came  to  his  death  in  June,  1916,  as  the  result  of  acci- 
dental injuries  arising  out  of  and  in  the  course  of  a  hazardous  employment 
in  which  he  was  that  day  engaged  at  the  city  of  Brooklyn,  N.  Y.  He  left 
no  widow  or  child.  His  father  and  mother  were  aliens  residing  in  Italy. 
Both  were  dependent  upon  him  for  support,  which  he  had  furnished  them 
wholly  or  in  part  for  more  than  one  year  prior  to  the  date  of  the  accident. 
The  finding  of  these  facts  by  the  Ck)mmission  was  fully  warranted  by  the 
evidence.  To  an  award  made  to  each  of  the  parents  of  twenty-five  per  cent 
of  the  average  weekly  wage  of  the  deceased,  this  appeal  has  been  taken  by 
the  employer  and  the  liquidator  of  the  insurance  carrier. 

Section  17  of  the  Workmen's  Compensation  Law,  entitled  ''Aliens,"  provided, 
"  Compensation  under  this  chapter  to  aliens  not  residents  *  *  *  of  the 
United  States  •  •  *  shall  be  the  saane  in  amount  as  provided  for  resi- 
dents, except  that  dependents  in  any  foreign  country  shall  be  limited  to 
surviving  wife  and  child  or  children,  or,  if  there  be  no  surviving  wife  or 
child  or  children,  to  surviving  father  or  mother,  or  grandfather  or  grand- 
mother, whom  the  employee  has  supported,  either  wholly  or  in  part,  for  the 
period  of  one  year  prior  to  the  date  of  the  accident,  and  except  that  the 
Commission  may,  at  its  option,  or  upon  the  application  of  the  insurance 
carrier,  shall,  commute  all  future  installments  of  compensation  to  be  paid 
to  such  aliens,  by  paying  or  causing  to  be  paid  to  them  on&'half  of  the 
commuted  amount  of  such  future  installments  of  compensation  as  determined 
by  the  Commission." 

HaJ  the  father  and  mother  been  residents  of  the  United  States  and  depend- 
ent upon  the  deceased  at  the  time  of  the  accident,  each,  under  the  circumstances 
proven,  would  doubtless  have  been  entitled  to  an  award  of  twenty-five  per 
per  centum  of  the  wages  of  the  son  during  dependency.  However,  the  inten- 
tion of  the  L^islature  to  discriminate  between  resident  dependent  parents  and 
alien  non-resident  dependent  parents  is  manifest.  An  award  to  the  former 
class  is  to  be  made  ''for  the  support  of  each  parent,  or  grandparent"  (§10, 
subd.  4),  while  an  award  to  tlie  latter  class  is  "to  surviving  father  or 
mother,  or  grandfather  or  grandmother."  (§  17.)  Furthermore,  as  to  the 
former  class  the  lump  sum  payment  to  the  dependents  of  a  deceased  employee 
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is  the  full  commuted  amount  of  the  periodical  payments  (§25),  while  eb  to 
the  latter  clajas  only  one-half  of  the  commuted  amount  is  to  be  paid.   (§  17.) 

The  contention  of  the  respondents  can  he  sustained  only  by  construing 
"  or  *'  to  mean  "  and."  If  the  word  is  entitled  to  that  construction  in  sectioD 
17,  no  good  reason  is  apparent  why  it  should  not  receive  the  same  construeticii 
m-  section  16,  and  an  award  be  required  to  be  made  '*  for  the  support  of  each 
parent  and  grandparent,"  nor  why  the  construction  should  not  be  made 
applicable  to  other  portions  of  the  law. 

The  fact  that  separate  claims  were  presented  through  the  office  of  tte 
Italian  consul,  one  on  behalf  of  the  mother  in  January  and  the  other  on 
behalf  of  the  father  in  March  in  no  way  affects  the  decision  or  the  priority 
of  the  claims  which  were  heard  together  as  one  proceeding.  The  language  of 
section  17  is  not  ambiguous,  and  should  receive  the  natural  and  logical 
construction. 

The  award  should  be  reversed  and  the  proceeding  remitted  to  the 
Commission.     Se^vbll,  J.,  concurred.    Award  affirmed. 

A  painter  was  killed  instantly  by  a  fall.  The  Commission 
awarded  death  benefits  to  his  father,  aged  seventy-nine,  and  his 
mother  aged  sixty-seven,  residing  in  Greece.  It  found  the  deceased 
employee's  average  weekly  wage  to  have  been  $17.31.  It  appar- 
ently intended  to  make  a  separate  award  to  each  parent  but  the 
wording  of  its  ruling  was  unusual.  Instead  of  making  award 
of  $4.32%  weekly  to  the  father  and  $4.32%  weekly  to  the  mother, 
it  made  award  to  the  father  and  the  mother  "  at  the  rate  of 
$4.32%  weekly."  The  case  wa^  appealed  to,  argued  and  affirmed 
without  opinion  in  the  Appellate  Division  upon  the  assumption 
that  it  involved  precisely  the  same  point  of  interpretation  as  the 
Oasella  case  (Case  No.  34631,  Mar.  20,  1918;  185  App.  Div. 
900,  July  2,  1918);  but  upon  further  appeal,  the  Court  of 
Appeals  held  that  the  Commission  had  made  an  award  of  but 
twenty-five  per  cent  to  the  father  and  mother  conjointly  and  that 
therefore  the  appellant  had  no  grievance.  The  per  curiam  opinion 
of  the  court  is  as  follows : 
Skarpkletzos  v.  Counes  &  Raptis  Oobp.,  224  N.  Y.  Rep.  606,  Oct,  15,  1914 

Per  Curiam:  ThU  appeal  is  upon  the  assumption  that  the  state  industrial 
commission  has  made  an  award  of  $8,665  per  week,  $4.32%  to  the  father  and 
$4.32%  to  the  mother.  The  notice  of  the  award  sent  hy  the  state  industrial 
commission  to  the  parties  so  states.  The  award,  however,  as  made  hy  the 
commission  is  of  $4.32%  weekly  to  the  father  and  mother. 

As  the  award  is  conclusive  and  the  total  amount  which  the  insurance 
carrier  is  obliged  to  pay  is  $4.32%  weekly,  it  is  immaterial  to  it  whether  it 
is  payable  to  the  father  alone  or  to  the  father  and  mother.  The  amount  is 
correct,  being  twenty-five  per  cent  of  the  weekly  wage,  and  it  is  mmecessary 
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for  us  now  to  determine  to  whom  it  should  be  paid,  as  this  appeal  involves 
the  amount  only. 

The  order,  therefore,  should  be  affirmed,  without  costs.  Hisoock,  Ch.  J., 
Chase,  Colun,  CinxDEBACK,  Hogan,  MoLauohlin  and  Cbake,  JJ.,  concur. 
Order  affirmed. 

In  sequence  to  the  Court  of  Appeals  decision,  the  Commission 
corrected  the  error  in  its  findings  by  making  an  award  of  $4.3234 
to  each  parent  The  case  was  then  put  upon  appeal  a  second  time 
and  afiirmed  in  Appellate  Division  May  7,  1919,  upon  authority 
of  the  Casella  decision,  the  same  two  justices  dissenting  as  in 
that  case. 

In  a  third  case  involving  the  same  point  of  interpretation, 
Pifumer  v.  Bheinstein  &  Hojols,  above,  page  12*8,  the  Appellate 
Division  hafi  briefly  reaffirmed  its  Casella  decision  but  has 
reversed  the  award  for  shortcomings  of  dependency  evidence. 
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WAGES  AS  THE  BASIS  OF  COlfPENSATION 
(Workmen's  Compensation  Law,  §  3,  subd.  9,  §§  14-16,  101,  108,  113) 

Earlier  coEimission  rulings  and  court  decisions  under  this 
topic,  with  the  texts  in  a  few  cases,  have  been  given  in  Bulletin 
81,  pages  328-334.  This  bulletin  traces  further  development  of 
some  of  those  cases  and  presents  later  cases. 

A.  Three  Methods  of  Determinivg  A  nnual  Average  Earnings. — 
Each  of  the  first  three  subdivisions  of  Workmen's  Compensation 
Law,  §  14,  presents  a  separate  method  of  ascertaining  the  wage 
basis  of  compensation.  Insurance  carriers  have  now  and  then 
urged  the  Commission  to  use  one  method  in  preference  to  another 
or  have  appealed  from  its  rulings  on  the  ground  that  it  has  not 
employed  the  method  proper  for  the  particular  case.  Usually 
computation  under  subdivision  three  has  been  for  their  adv;uitage. 
The  first  and  second  methods  cover  occupations  in  which  work 
is  regular  or  continuous;  the  third,  occupations  in  which  work 
is  irregular  or  seasonal.  The  measure  of  regularity  and  contin- 
uity, as  stated  in  the  section,  is  approximately  three  hundred 
working  days  per  year.  The  context  of  the  section  plainly  indi- 
cates that  the  Commission  is  to  use  the  second  and  third  methods 
only  when  the  first  fails,  and  the  third  only  when  the  first  and 
second  fail.  It  is  "  the  theory  of  the  Compensation  Law  that 
Compensation  shall  be  based  wherever  practicable  upon  the  wage 
earning  capacitj'  of  the  injured  man  and  not  on  the  amount 
actually  earned  by  him  for  services  only  a  portion  of  the  time," 
says  Commissioner  Lyon  {Bacon  v.  Tonmsend  &  McCarthy,  S.  D. 
R,  vol.  11,  p.  638,  Bui,  vol.  2,  p.  66,  Dec.  27,  1916.)  Even 
though  the  injured  employee  has  worked  during  the  year  preced- 
ing his  accident  for  no  other  employer  than  the  one  in  whoee 
employ  he  has  been  injured  and  the  actual  wages  received  by 
him  day  by  day,  as  well  ai  the  number  of  days  and  hours  of 
his  labor,  can  readily  be  ascertained  and  added  up  to  the  last 
cent  and  hour,  still  the  Commission  must  apply  methods  one 
and  two  in  preference  to  method  three  if  the  conditions  or  cir- 
cumstances of  the  occupation  substantially  permit  of  employment 
in  it  continuously  and  thioughout  the  year. 

[140] 
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These  points  are  established  by  the  following  court  decisions: 
An  employee  had  been  working  for  his  employer  only  two 
weeks  at  the  time  of  fatal  injurj'.  His  wagei  were  $1.80  per  day. 
During  the  year  preceding  the  accident  he  had  worked  about  seven 
months  for  one  other  employer  who  had  paid  him  $1.26.  His  work 
had  been  irregular  because  of  ill  health.  The  insurance  carrier  sug- 
gested $1.62%,  the  mean  between  $1.26  and  $1.80,  as  a  more  than 
fair  basis  for  compensation,  but  the  court  upheld  the  Commis- 
sion's award  at  the  rate  of  $1.80,  saying: 

Btlow  v.  St.  Rbois  Paper  Co.,  179  App.  Div.  "566,  Sept.  13,  1917,  in  part. 
This  was  the  average  daily  wage  received  in  that  employment  by  on 
employee  of  the  same  class  working  the  year  through,  although  in  previous 
employments  by  other  employers  the  deceased  had  received  a  smaller  sum. 
Computed  upon  the  basis  of  compensation  prescribed  by  subdivision  2  of 
section  14  of  the  Workmen's  Compensation  Law,  which  is  applicable  in  this 
case,  the  amount  of  the  award  was  correct. 

In  Cokrn  v.  Eothstcin  cC  Pitofsky,  S.  D.  K,  vol.  9,  p.  302, 
the  case  of  a  piece  worker,  working  and  earning  irregularly,  the 
Commission  hased  its  award  solely  upon  the  ground  that  : 

The  daily  wage  of  the  employee  was  reported  to  the  Commission  by  the 
employer  and  by  the  employee  to  be  the  sum  of  six  dollars  per  day,  making 
the  Commission  rate  twenty-three  dollars  and  eight  cents  for  the  average 
weekly  wage. 

Upon  appeal  by  the  insurance  carrier,  the  Appellate  Division 
reversed  the  award  and  remitted  the  case  to  the  Commission 
because  it  had  not  found  from  the  entire  facts  and  conditions. 
The  text  of  the  court's  opinion  is  as  follows: 

CoiiKN  V.  RoTHSTEiN  ft  PiTOPSKT,  176  App.  Div.  35,  Dec.  28,  1916. 
OocHRANE,  J. :  The  single  question  presented  is  the  basis  upon  which  com- 
pensation has  been  computed.  Under  section  14  of  the  Workmen's  Compensa- 
tion (Lew  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41)  "the  average 
weekly  wages  of  the  injured  employee  at  the  time  of  the  injury  shall  be  taken 
as  the  basis  upon  which  to  compute  compensation  or  death  beneflts,  and  shall 
be  determined "  by  one  of  the  methods  indicated  by  the  subsequent  pro- 
visions of  the  section.  Both  the  employer  and  employee  in  their  reports  to 
the  Commission  stated  that  the  wages  of  the  employee  were  six  dollars  per 
day.  This  was  clearly  wrong.  He  was  not  a  day  worker  but  a  piece  worker 
in  the  occupation  of  making  cloaks  and  suits  for  his  employer.  The  question 
of  hifl  earnings  was  subsequently  made  the  subject  of  investigation  and 
litigation  before  the  Commission,  when  the  employer  submitted  a  verified 
abstract  from  the  payroll  showing  the  actual  weekly  earnings  of  the  claimant 
covering  the  period  of  a  year  before  the  accident.    His  total  earnings  for  the 
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year  were  only  five  hundred  and  eighty  dollars  and  only  in  one  week  of  thai 
year  did  they  amount  to  as  much  as  six  dollars  a  day.  This  was  not  con- 
tradicted or  in  any  way  disputed  by  the  claimant. 

In  their  award  the  Commission  have  not  made  any  finding  as  to  the  actual 
earnings  or  average  weekly  or  annual  earnings,  but  have  merely  found  thax 
"the  daily  wage  of  the  employee  was  reported  to  the  ComminBion  by  the 
employer  and  by  the  employee  to  be  the  swai  of  $0.00  per  day,  making  the 
compensation  rate  $23.08  for  the  average  -weekly  wage,"  and  on  this  basis 
have  fixed  the  award  at  $15  per  week.  In  other  words,  the  Conunisaion  has 
awarded  the  claimant  at  the  rate  of  $780  per  year,  cdthough  for  the  entire 
year  previous  to  his  accident  he  only  earned  $580.  The  reports  made  to  the 
Commission  were  entitled  to  consideration,  but  are  not  conclusive,  and  when 
it  appears  that  they  are  founded  on  an  inadvertence  or  are  inaoeurate  they 
should  be  disregarded.  The  effort  of  the  Commission  should  have  been  to 
determine  the  average  weekly  wages  of  the  claimant  in  accordance  with  the 
facts  and  according  to  conditions  as  they  actually  existed  and  not  according 
to  some  theoretical  conditions  which  had  they  existed  might  have  increased  the 
earnings  of  the  claimant.  Why  the  Commission  adhered  to  these  reports  in 
the  face  of  uncontroverted  evidence  that  they  were  clearly  erroneous  is  beyond 
our  comprehension.  The  Commission  has  not  foimd  from  the  entire  evidence 
the  average  weekly  wages  of  the  claimant  as  it  should  have  done  and  made 
that  the  basis  of  the  award,  but  on  the  contrary  has  merely  found  what  was 
reported  to  the  Commission  by  the  employer  and  the  employee.  There  should 
be  a  finding  in  accordance  with  the  facts  as  to  the  average  weekly  wages  of 
the  claimant  and  that  should  be  made  the  basis  of  the  award. 

It  is  suggested  by  the  Attorney-General  that  the  employer  and  employee 
made  an  agreement  under  section  20  for  the  payment  of  compensation  in 
which  agreement  it  was  stated  that  the  daily  wages  were  six  dollars.  Said 
section  20  (as  amd.  by  Laws  of  1915,  chap.  1<67)  requires  the  Conmiission  to 
examine  the  report  of  such  agreement  and  approve  the  same  if  proper  to  do  so 
and  that  such  approval  shall  constitute  an  award.  The  agreement  in  question 
was  made  with  reference  to  that  statutory  requirement  and  contained  a 
provision  that  it  should  not  be  binding  unless  approved  by  the  State  Industrial 
Commission.  The  Commission  does  not  seem  to  have  given  its  approval  and 
consequently  the  agreement  was  ineffectual.  The  Commission  could  not  in 
justice  or  fairness  approve  it  after  it  became  apparent  that  it  was  based  on 
a  gross  inaccuracy  in  respect  to  a  material  fact. 

For  the  reason  that  there  has  been  no  determination  by  the  Commission  as 
to  the  average  weekly  wages  of  the  claimant  the  case  must  be  remitted  to 
the  Commission  for  determination  on  that  point. 

The  award  should  be  reversed  and  the  matter  remitted  to  the  Commission 
for  further  consideration.  All  concurred.  Award  reversed  and  matter 
remitted  to  the  Commission  for  further  consideration. 

Having  reheard  the  case  the  Commission  discovered  new  facts 
showing  that  part  of  Cohen's  earnings  for  the  year  preceding  had 
been  omitted  in  determining  his  wage  and  made  award  under 
method  three.  Accidents  .to  clothing  workers,  timber  cutters, 
i>alesmen  on  commission  and  other  piece  workers  are  compensat- 
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able  according  to  their  actual  earnings:  Fiocca  v.  Dillon,  S.  D. 
K.,  vol  7,  p.  399 ;  Claremont  v.  DeCoss,  S.  D.  R,  vol.  7,  p.  463 ; 
175  App.  Div.  952;  220  K  Y.  Rep.  671;  Sullivan  v.  Preston, 
S.  D.  R.,  vol.  10,  p.  566;  177  App.  Div.  110;  Tscmgaumos  v. 
Smith,  S.  D.  R.  vol.  14,  p.  687,  Bui.,  vol.  3,  p.  80;  183  App. 
Div.  751 ;  Oumett  v.  Ross  Co.,  S.  D.  R.  vol.  13,  p.  535,  BuL, 
vol.  2,  p.  126;  181  App.  Div.  910. 

If  an  injured  employee  has  worked  either  less  or  more  than  six 
days  a  week  for  a  substantial  part  of  the  year  preceding  his  acci- 
dent, methods  one  and  two  are  inapplicable  to  his  case  and  method 
three  comes  into  play.  Three  hundred,  the  multiplier  under 
methods  one  and  two,  approximates  the  number  of  working  days 
in  a  year  for  workers  who  get  one  day  of  rest  per  week  and 
holidays.  The  Commission  and  the  courts  do  not  seem  to  have 
determined  exactly  how  many  days  less  or  more  than  three  hun- 
dred will  bring  a  case  under  method  three.  The  Prentice 
decision  following  holds  that  seven  days  work  per  week  for 
practically  the  entire  year  before  the  accident  exceeds  the  stand- 
ard set  by  methods  one  and  two;  the  Leearaan  decision,  that 
two  hundred  and  seventy-four  days  per  year  complies  with  it; 
and  the  Littler  decision,  that  thirty  weeks  per  year  falls  short  of  it. 

Besides  placing  seven  day  workers  under  method  three,  the 
Prentice  decision  approves  of  the  multiplier  three  hundred  and 
thirty-two  determined  upon  by  the  Commission  for  such  workers, 
instead  of  the  multiplier  three  hundred  established  by  methods 
one  and  two.     The  text  is  as  follows: 

TvEnmcm  V.  New  Yobk  State  Railways,  181  App.  Div.  144,  Dec  28,  1917. 
CocHBANV,  J.:  This  appeal  involves  the  proper  application  of  section  14 
of  the  Workmen's  Compensation  Law  (Consol.  Laws  chap.  67;  Laws  of  1014, 
cliap.  41),  in  a  case  where  the  claimant  has  worked  seven  days  a  week  for 
practically  an  entire  year  before  the  accident.  The  section  provides  methods 
for  determining  the  average  annual  earnings  and  the  average  weekly  wages 
as  a  basis  npon  which  to  compute  the  compensation.  Subdivisions  1  and  2  of 
the  section  provide  that  in  cases  included  within  euoih  subdivisions  the 
average  annual  earnings  shall  consist  of  300  times  the  average  daily  wage  or 
salary.  The  number  300  used  in  those  subdivisions  is  not  an  arbitrary 
selection  but  was  evidently  selected  because  it  bears  an  approximately  close 
relation  to  the  number  of  working  days  in  a  year,  Sundays  and  holidays 
excluded.  "Manifestly,  where  an  employee  works  seven  days  a  week  for 
substantially  an  entire  year,  the  method  of  determining  his  average  annual 
earnings  indicated  in  either  subdivision  1  or  2  would  be  an  injustice  to  him, 
just  as  much  as  it  would  be  an  injustice  to  the  employer  to  apply  those 
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contemplates  is  that  we  shall  find  what  his  capacity  to  earn  was  rather  thin 
his  actual  earnings,  and  then  presuming  that  his  capacity  would  hare 
remained  the  same  for  the  future  weeks,  base  compensation  on  that.  Now 
the  deceased's  capacity  to  earn  money  of  course  is  determined  not  by  the 
number  of  days  which  he  was  able  to  secure  employement,  but  bj  the  rate 
of  his  pay  for  the  days  when  he  did  work  and  such  is  the  exact  wording  of 
the  law,  namely,  "  his  average  annual  earnings  shall  consist  of  three  hundral 
times  the  average  daily  wage  or  salary  which  he  shall  have  earned  in  such 
employment  during  the  day 9  when  so  employed.".  Having  determined  the 
average  wage  earning  capacity,  per  day,  of  a  man  who  worked  substantiAlly 
the  whole  of  the  year  preceding  the  injury,  there  is,  I  think,  a  conclusive 
presumption  that  the  injured  man,  but  for  his  injury,  would  have  worked 
300  days  per  year  during  the  term  of  disability,  or  so  long  as  compensation 
is  payable,  and  this  is  the  basis  of  an  award  under  the  statute. 

What  the  legislators  apparently  had  in  mind  when  they  adopted  the  rules 
laid  down  in  section  14  was  to  make  a  rule  somewhat  arbitrary  in  itself,  which 
would  work  out  average  justice  and  be  simple  and  easy  of  application  in  the 
multitude  of  cases  which  come  before  the  Conuniasion.  Of  course  a  healthy 
and  ambitious  workman  might  work  more  than  300  out  of  313  working  days 
of  the  year,  and  such  a  workman  who  is  put  on  the  basis  of  300  working  days 
receives  somewhat  less  compensation  than  his  actual  earnings  would  warrant, 
whereas  the  workman  who  works  for  any  reason  less  than  300  days  in  the 
year,  provided  he  works  a  sufficient  number  of  days  to  make  a  finding  th&t 
he  has  worked  substantially  the  whole  year  proper,  receives  some  advantage 
over  his  actual  earnings.  It  is  probable,  moreover,  that  the  legis^tuit 
foresaw  the  administrative  difficulties  which  would  confront  this  Commission 
if  some  simple  and  easily  applied  rules  were  not  adopted,  making  it  unneceasary 
to  take  voluminous  testimony  in  each  case  to  arrive  at  the  injured  work- 
man's actual  earnings. 

It  is  difficult  to  see  how  a  Commission  passing  on  60,000  cases  a  year,  as  this 
Commission  does,  could  possibly  go  into  the  determination  of  the  earnings  of 
employees,  if  every  case  had  to  be  tried  out  on  the  actual  facta.  The  statute, 
therefore,  makes  a  very  easy  and  simple  rule  based  on  the  actual  earnings  of 
the  injured  man  for  the  preceding  year,  if  he  has  worked  substantially  all  the 
time  during  that  year,  and  if  not,  on  the  average  earnings  of  another  workman 
in  a  similar  employ  and  in  the  neighborhood  who  has  worked  substantially  all 
the  year. 

In  my  opinion  the  award  already  made  has  brought  out  the  correct  result 
whether  it  be  based  on  an  average  wage  of  four  dollars  and  six  cents  per  day 
for  the  days  actually  worked,  or  on  a  larger  wage  which  was  admitted  to  he 
correct  by  both  the  employer  and  employee,  and  I  advise  that  the  award  be 
confirmed. 

Leesman  was  a  shorer  in  the  building  trade.  He  had  lost  a 
week  during  the  preceding  winter  on  account  of  snow.  No  fo^ 
ther  appeal  was  taken  in  his  case.  On  the  j^ame  day  that  it 
approved  the  award  to  Leesman's  widow  under  method  one,  the 
Appellate  Division  approved  an  award  to  a  bricklayer  named 
Littler  under  method  two.    In  this  case,  the  appellants  undertook 
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to  show  by  conflicting  estimates  of  witnesses  as  to  time  lost  on 
account  of  weather  that  steady  work  was  impossible  in  the  brick- 
layers* occupation  and  that,  therefore,  methods  one  and  two  were 
inapplicable.  The  employer  appealed  to  the  Court  of  Appeals 
which  reversed  the  order  of  the  Appellate  Division  ui)on  the 
ground  that  the  bricklayers'  trade  falls  short  of  the  three  hundred 
days  "  standard  of  steady  employment "  and  remitted  the  pro- 
ceeding to  the  Commission  for  computation  under  method  three. 
The  opinion  of  the  Court  of  Appeals  is  as  follows : 

LiTTLEB  V.  Fuller  Co.,  223  N.  Y.  369,  May  7,  1918. 

Pound,  J.:  (Littler,  the  claimant,  was  a  bricklayer.  At  the  time  he  was 
hurt  he  was  working  for  George  A  Fuller  Company.  It  was  constructing  a 
residence  at  Great  Neck,  L.  I.,  two  miles  from  the  railroad  station.  The  work- 
men, who  came  out  iby  train  had  refused  to  remain  on  the  job  unless  the 
employer  would  furnish  free  transportation  to  and  from  the  work  from  and 
to  the  railroad  station.  The  employer  hired  an  automobile  truck  to  take  the 
employees,  morning  and  night,  to  and  from  their  work.  At  the  end  of  the  day's 
work  on  May  22,  1917,  when  the  truck  was  making  its  trip  to  the  station,  it 
went  into  the  ditch.     Littler  was  thrown  off  and  injured. 

The  industrial  commission  properly  held  that  the  injuries  arose  out  of  and 
in  the  course  of  Littler's  employment.  The  vehicle  was  provided  by  the 
employer  for  the  specific  purpose  of  carrying  the  workmen  to  and  from 
the  place  of  the  employment  and  in  order  to  secure  their  services.  The  place 
of  injury  was  brought  within  the  scope  of  the  employment  ()ecau8e  Littler, 
when  he  was  injured  was  "  on  his  way  ♦  •  •  from  his  duty  within  the 
precincts  of  the  company."  {Matter  of  De  Voe  v.  N.  Y.  State  Railways,  218 
N.  Y.  318,  320.)  The  day's  work  began  when  he  entered  the  automobile  truck 
in  the  morning  and  ended  when  he  left  it  in  the  evening.  The  rule  is  well 
established  that  in  such  cases  compensation  should  be  awarded.  {Donovan's 
Case,  217  Mass.  76;  CrenUns  v.  Quest,  Keen  d  Nettlefolds,  [1908]  1  K.  B. 
469;  Steicart  d  Son  v.  Loughhurst,  [1917]  A,  C.  249.)  The  case  would  be 
different  if  at  the  time  of  the  accident  claimant  had  been  on  the  railroad  train 
on  his  way  to  or  from  Great  Neok. 

The  average  weekly  wage  of  Littler  was  computed  by  the  commission  under 
subdivision  2  of  section  14  of  the  Workmen's  Compensation  Law  (Cons. 
Laws,  ch.  67)  with  the  result  that  the  award  is  based  on  annual  earnings 
of  three  hundred  times  his  daily  wage.  No  finding  that  bricklayers 
work  substantially  the  whole  of  the  year  was  made.  The  evidence  is  to  the 
effect  that  they  average  about  thirty  weeks  of  employment  at  their  trade  in 
each  year.  Three  hundred  days'  work  in  the  year  is  the  standard  of  steady 
employment.  "  The  average  weekly  wages  of  an  employee  shall  be  one-fifty- 
second  part  of  his  average  annual  earnings."  (§  14,  subd.  4.)  The  award 
should  not  exceed  two-thirds  of  the  earning  capacity.  Average  annual  earn- 
ings are  computed  under  subdivisions  1,  2  or  3  of  section  14  as  the  case 
requires.  If  the  nature  of  the  employment  does  not  permit  steady  work  during 
substantially  the  whole  of  the  year  the  annual  earning  capacity  of  the  injured 
employee  in  the  employment  is  the  proper  basis  of  compensation.      (§   14, 
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8ubd.  3.)  The  true  test  is  this:  What  were  the  average  weekly  earnings, 
regard  being  had  to  the  known  and  recognized  Incidents  of  the  employment, 
including  the  element  of  discontinuousness  ?  {AnaJow  t.  Cannock  Cha»e 
CoUiery  Co.,  [1909]  A.  C.  436.) 

In  Matter  of  Mitmiece  v.  Terry  Brothers  Co,  (223  N.  Y.  570)  the  queatioe 
was  as  to  the  average  earning  capacity  of  the  injured  man  as  a  brUi' 
moulder.  It  did  not  appear  that  brick  moulders  in  the  locality  did  not  work 
substantially  the  whole  year.  The  computation  was  properly  made  under 
section  14,  subdivision  2,  on  the  basis  of  the  occupation  in  which  IkKinnieoe 
was  engaged  at  the  time  of  the  accident,  rather  than  on  the  basis  of  his  actual 
earnings  in  the  year  preceding. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  proceeding 
remitted  to  the  state  industrial  conunission  to  compute  the  average  weekly 
wage  of  claimant  on  the  basis  of  his  actual  annual  earning  capacity. 

HisoocK,  Ch.  J.,  Collin,  Cuddebaok,  Cabdozo,  Cbank  and  Aitdbiws,  JJ., 
concur.     Order  reversed,  etc. 

In  Ridout  V.  Rodgers  &  Haggerty,  the  case  of  an  expert  mason 
noticed  above,  page  39,  the  employer  upon  appeal  raised  the  point 
of  application  of  method  three  in  place  of  method  one,  citing 
the  decision  of  the  Court  of  Appeals  in  the  Littler  case^  but 
testimony  appeared  to  show  that  Kidout  had  been  working  regu- 
larly for  Kodgers  &  Haggerty  and  award  to  Ridout  was  affirmed 
by  the  Appellate  Division  and  the  Court  of  Appeals  upon  basis 
of  the  wages  at  time  of  the  accident. 

B.  Inclicsion  of  Sundays, — In  cases  in  which  an  injured  em- 
ployee returns  to  work  from  his  period  of  disability  on  Monday, 
the  Commission  instituted  the  practice  of  counting  the  Sunday 
immediately  preceding  the  Monday  of  return  as  a  compensatable 
day:  Pirk  v.  Buffalo  Forge  Co.,  S.  D.  R.,  vol.  8,  p.  492,  May  10, 
1916.  Upon  challenge  of  this  reckoning  by  an  insurance  carrier, 
the  Appellate  Division  reversed  an  award  with  instructions  to  the 
Commission  to  exclude  Sundays  in  cases  where  the  injured  em- 
ployees have  not  been  regularly  working  seven  days  a  week.  The 
Court's  opinion  is  as  follows: 

Beers  v.  BsaERS  Bros.,  180  App.  Div.  760,  Dec  28,  1917. 
Kellogg,  P.  J.:  The  question  is  whether  the  claimant  is  entitled  to  com- 
pensation for  the  Sunday  preceding  the  Monday  on  which  he  went  to  work. 
By  aubdivision  1  of  section  14  of  the  Workmen's  Compensation  Law, 
applicable  to  this  case,  the  average  annual  earnings  consist  of  three  hundred 
times  the  average  daily  wage.  The  subdivision  contemplates  that  the  wages 
are  earned  in  three  hundred  days  and,  therefore,  excludes  Sundays.  In  the 
absence  of  evidence  that  the  employee  usuaUy  worked  Simdays,  he  is  not 
entitled  to  compensation  for  that  day.    The  agreement  of  the  parties  by  pro- 
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viding  for  one  week  and  four  days  recognized  the  fact  that  he  did  not  usually 
work  Sundays.  Under  section  20  (as  amd.  ^y  Laws  of  1015|  chap.  167)  the 
Ck>mnua8ion  should  have  approved  of  the  agreement. 

The  award  is,  therefore,  modified  by  awarding  compensation  for  one  week 
and  four  days,  and  as  modified  affirmed.  All  concurred.  Award  modified  by 
awarding  compensation  for  one  week  and  four  days,  and  as  modified  affirmed. 

Sunday  work  by  regular  seven  day  workers  is  eompensatable 
upon  authority  of  the  decision  in  Prentice  v.  New  York  State 
Railivwysj  above,  page  143. 

C.  Two  or  more  employments  within  the  year  preceding. —  If 
an  injured  employee  has  two  or  more  employments  during  the 
year  at  different  rates  of  wages,  his  case  is  eompensatable  upon 
the  wage  of  the  employment  in  which  he  was  engaged  at  the  time 
of  his  accident.  In  Minniece  v.  Terry  Bros.  Co.,  the  Appellate 
Division  and  the  Court  of  Appeals  have  sustained  without  opinion 
an  award  to  the  widow  of  a  brickyard  employee  who  worked  part 
of  the  year  as  a  common  laborer  at  one  dollar  and  forty  cents 
per  day  and  part  of  the  year  as  a  moulder  at  two  dollars  and 
sixty-five  cents  per  day:  179  App.  Div.  949,  July  3,  1917;  223 
N.  Y.  Rep  570,  Mar.  19,  1918.  The  accident  happened  while 
he  was  working  as  a  moulder  at  two  dollars  and  sixty-five  cents. 
The  Commission  based  its  award  upon  this  rate  in  accordance 
with  an  opinion  of  Commissioner  Lyon  in  which  he  held  that 
method  two  was  applicable  instead  of  method  one  and  distin- 
guished such  cases  from  cases  where  employees  receive  wage 
increases  without  change  of  employment.  The  opinion  is  as 
follows : 

MiNKiECE  V.  Tebby  Bbos.  Go.>  S.  B.  R.,  vol.  11,  p.  625,  BuL,  vol.  2,  p.  42, 

Nov.  22,  1916. 

Lton,  Commissioner.:  It  is  the  claim  of  the  insurance  carrier  that  the 
rate  of  compensation  must  be  determined  imder  subdivision  1  of  section  14 
of  the  Compensation  Law,  on  the  theory  that  the  deceased  worked  substantially 
the  whole  of  the  year  immediately  preceding  his  death  in  the  same  employ- 
ment, and  that,  therefore,  his  average  annual  earnings  must  consist  of  300 
times  his  daily  average  wage  for  the  whole  year.  This  is  based  upon  the 
proposition  that  the  deceased  "  worked  in  the  employment  in  which  her  was 
working  at  the  time  of  the  accident,  *  *  *  during  substantially  the  whole 
of  the  year  immediately  preceding  his  injury.''  If  "  working  in  the  employ- 
ment" in  subdivision  1  of  section  14  is  to  be  taken  to  be  synonymous  with 
"  working  for  the  same  employer  "  this  position  would  probably  be  correct,  but 
i  do  not  think  that  the  two  terms  are  synonymous.  I  think  "  employment " 
as  used  in  this  subdivision  is  intended  to  cover  the  same  class  or  kind  of  work. 
Clearly  Mr.  Minniece  had  two  employments  with  the  same  employer  during  a 


Digitized  by  VjOOQ IC 


150     CouBT  Decisions  on  Workmen's  Compensation  Law 

portion  of  the  year,  one  that  of  a  moulder  at  a  comparatively  high  wage  in  the 
brick  yard,  and  the  other  aa  a  common  laborer  at  a  lower  wage.  I  do  not 
think  that  it  can  be  said  that,  under  the  circumstances,  Mr.  Minnieoe  was 
employer  during  substantially  the  whole  of  the  year  immediately  preceding  his 
injury  in  the  employment  in  which  he  was  injured,  and,  in  my  opinion,  the 
question  must  be  determined  not  under  subdivision  1,  but  under  subdivision  2 
of  section  14;  that  is  to  say,  the  compensation  in  this  case  must  be  based  upon 
the  "'average  daily  wage  or  salary  which  an  employee  of  the  same  claaa 
working  substantially  the  whole  of  such  immediately  preceding  year  in  the 
same  or  in  a  similar  emplo3nnent  in  the  same  or  a  neighboring  plaoe  ahall 
have  earned  in  such  employment  during  the  days  when  so  employed." 

The  position  taken  by  the  insurance  carrier  that  the  injured  employee  should 
have  his  comp^isation  based  upon  his  average  earnings  during  the  year  has 
in  it  certain  elements  of  fairness.  It  does  not  seem  to  me,  however,  to 
comport  with  the  intent  of  the  Compensation  Law  which  'bases  compensation 
upon  the  hazard  of  the  employment  in  which  the  injured  woikman  was  injured. 
Mr.  Mlinniece  received  his  injury  not  while  under  the  risk  of  an  ordinary 
laborer,  but  while  distinctly  under  the  risk  of  a  moulder  in  a  bride  yard.  It 
is  claimed  by  the  insurance  carrier  that  this  position  is  not  in  accordance  with 
a  decision  recently  made  by  our  Deputy,  in  the  case  of  Frank  John  t.  West 
Bros.  In  my  opinion,  the  two  cases  are  not  covered  by  the  same  rules  at  alL 
In  the  John  case  the  injured  workman  was  an  operator  of  a  machine  and 
worked  from  May  22,  1915,  to  May  11,  1916,  at  the  rate  of  sixteen  and  one- 
half  cents  per  hour.  On  May  18,  1916,  his  wages  were  increased  to  twenty 
cents  per  hour  and  he  was  injured  on  May  22.  It  appeared  that  during  the 
year  immediately  preceding  his  injury  he  had  worked  270  days  at  sixteen  and 
one-half  per  hour  and  3  days  at  twenty  cents  per  hour.  Our  Deputy  took  the 
average  of  his  wages  during  the  days  which  he  worked  and  multiplied  it  by 
300  and  divided  by  52  to  get  his  average  weekly  wage  —  the  precise  thing 
which  the  insurance  carrier  claims  should  be  done  in  this  case,  but  there  is  a 
clear  distinction  between  the  cases  in  my  opinion.  In  the  John  case  the  injured 
workman  worked  at  the  same  employment  and  on  the  same  machine  and  doing 
the  same  work  during  the  whole  of  the  year  immediately  preceding  his  acci- 
dent. He  did  not  change  his  employment  at  all  during  the  year,  and  the 
Deputy  well  said :  ''  the  only  change  being  in  the  wage  rate  received.  There 
was  no  break  in  the  continuity  of  employment  between  the  time  when  he 
received  the  one  dollar  and  sixty-five  and  the  twenty  cent  rate,"  and  our 
Deputy  therefore  decided  that  the  case  fell  within  subdivision  1  of  section  14 
of  the  act,  with  which  decision  I  am  in  thorough  accord. 

The  present  case,  however,  is  that  of  a  man  who  during  the  year  immediately 
preceding  his  accident  was  in  two  different  employments,  one,  that  of  a 
common  laborer  for  about  five  months  in  the  year,  and  the  other,  of  a  skilled 
artisan  for  about  seven  months,  who  was  injured  while  in  the  exercise  of  his 
duties  as  a  skilled  workman.  Inasmuch  as  the  record  of  his  services  during 
the  year  immediately  preceding  his  injury  discloses  the  fact  that  he  did  not 
work  substantially  the  whole  of  the  preceding  year  in  the  sMne  employment  it 
follows  of  necessity,  I  think,  that  his  wage  must  be  determined  under  sub- 
division 2  of  section  14,  and  not  under  subdivision  1.  It  follows  that  the 
award  already  made  should  be  sustained  unless  the  insurance  carrier  is  able 
to  show  that  the  average  daily  wage  or  salary  of  an  employee  working  aa  a 
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moulder  in  a  brick  yard  in  the  same  or  neighboring  place,  received  for  sub- 
stantially the  whole  of  the  year  immediately  preceding  hia  injury,  a  wage  less 
than  two  dollars  and  sixty -flve  cents  per  day,  in  which  case  the  matter  should 
oonte  on  for  further  hearing. 

D.  Different  day  and  night  rates. — A  longshoreman  bruised 
his  shins  the  second  night  of  his  eniplo^inent  bv  a  stevedoring 
company.  His  rate  of  pay  was  fifty  cents  per  hour..  He  had 
done  no  work  for  the  company  in  the  daytime  but  had  worked 
elsewhere  at  the  day  rate  of  thirty-three  cents  per  hour.  The 
Commission  held  that  the  wages  he  was  receiving  at  the  time 
of  the  accident  constituted  the  basis  of  compensation  and  awarded 
him  three  weeks  compensation  for  "  work  at  night  at  the  rate  of 
fifty  cents  an  hour  on  the  basis  of  ten  hours  counting  a  day's 
work."  Upon  appeal,  the  Attorney-General  pointed  out  that  an 
award  at  forty-one  and  a  half  cents  an  hour,  the  average  between 
the  night  and  the  day  rate,  would  yield  the  same  compensation; 
namely,  fifteen  dollars  per  week.  The  amount  involved  was 
small  and  the  carrier  withdrew  the  appeal:  Anderson  v.  Smith 
&  Sons  Co.,  S.  D.  R.,  vol.  9,  p.  340,  July  10,  1916;  —  App.  Div. 
— ,  Feb.  15,  1917. 

E.  Increase  of  toa/jes  within  the  year  preceding, — In  a  later 
case,  Commissioner  Lyon  has  applied  the  principle  of  the  Johns 
award,  noticed  in  his  Minniece  opinion,  with  the  following 
statement : 

Cameboit  v.  Achsson  GRAPHiTig  Co.,  S.  D.  R.,  vol.  14,  p.  683,  BuL,  vol.  3, 
p.  77,  Nov.  15,  191T,  m  part. 
Some  question  is  raised  as  to  the  rate  of  compensation.  It  appears  that 
the  deceased  had  his  wages  raised  two  or  three  times  during  the  year 
immediately  preceding  the  accident,  although  he  did  not  change  the  nature 
of  his  service.  It  is  stated  that  from  June  30,  1915,  to  January  1,  1916,  hi'a 
wage  was  $3.25  per  day;  from  January  1, 1916,  to  May  30,  1916,  $3.38  per  day; 
from  May  30,  1916,  to  July  17,  1916,  $3.58  per  day,  and  from  July  17,  1916, 
to  October  9,  1916,  $4.10  per  day.  I  thinic,  under  section  14  of  the  Compensa- 
tion Law,  the  total  amount  of  earnings  during  the  year  inmiediately  preceding 
his  accident  must  be  worked  out  on  this  basis,  and  when  the  total  for  the 
year  has  been  ascertained,  it  must  be  divided  by  &2  to  get  the  weekly  wage; 
that  is  to  say,  his  actual  earnings  during  the  year  preceding  his  accident  must 
be  figured  out  day  <by  day,  so  as  to  get  an  average  of  his  daily  wage,  which 
multiplied  by  300  and  divided  by  52  would  give  his  weekly  wage.  It  will  be 
noticed  that  this  will  be  considerably  less  than  the  earning  power  at  the  time 
of  the  accident,  and  it  may  be  said  that  under  the  decision  in  the  case  of 
Minniece  v.  Terry  Bros.,  decided  by  the  Commission  in  November,  1916,  and 
subsequently  affirmed  hy  the  Appellate  Division,  the  rate  at  the  time  of  acci- 
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ters  in  return  for  their  services;  compare  Zuhradt  v.  Shepherd 
Estate,  S.  D.  R,  vol.  13,  p.  509;  180  App.  Div.  20;  and  Oandy  v. 
Bass  Holding  Co.,  S.D.R.,  vol.  14,  p.  561,  Bui.,  vol.  2,  p.  204. 
Details  of  the  Zubradt  case  are  given  above,  page  40.  Salesmen's 
commissions  may  figure  in  computation  of  their  pay:  Gumett  v. 
Ross  Co.,  S.D.R.,  vol.  13,  p.  535,  Bui.,  vol.  2,  p.  126;  181  App. 
Div.  910.  Winnings  of  automobile  racing  may  be  part  of  a  chauf- 
feur's compensation:  Dearborn  v.  Peugeot  Auta  Import  Co., 
S.D.R,  vol.  7,  p.  413;  175  App.  Div.  957. 

Wage  calculations  may  include  tips.  Knowledge  and  acquies- 
cence of  the  employer  as  to  the  receipt  of  tips  by  his  employee 
justifies  such  inclusion.  Both  employer  and  employee  profit  by 
the  practice.  In  Sloaie  v.  Rochester  Taxicab  Co.,  the  Court  of 
Appeals  has  afiirmed  an  award  based  on  tips.  Its  decision  was 
without  opinion:  221  N.  T.  491.  The  Commission's  grounds  for 
making  the  award  are  given  in  S.D.K.,  vol.  8,  p.  498.  The  Ap- 
pellate Division's  reasons  for  approving  the  award  are  as  follows : 

Sloate  v.  Rochestis  Taxicab  Co.,  177  App.  Div.  57,  Mar.  7,  1917. 

Kellogg,  P.  J.:  The  only  question  presented  by  this  appeal  is  whether 
in  determining  the  average  weekly  wages  of  the  employee  the  tips  received  by 
him  can  be  considered.  It  waa  stipulated  that  "  there  was  a  custom  existing 
in  the  City  of  Rochester  whereby  users  of  taxicabs,  upon  paying  their  fare, 
gave  to  the  drivers  gratuities  or  tips,  which  is  an  amount  in  addition  to  the 
fare,  and  for  the  personal  use  of  the  driyer;  that  such  custom  was  known 
to  the  employer  at  the  time  he  employed  Warren  Sloate  to  enter  his  senrice; 
that  the  average  amount  of  tips  so  received  •  •  •  was  the  sum  of 
85^  a  day,  which  sum  he  was  allowed  to  keep  for  his  own  use,  and  waa  not 
required  to  account  to  his  employer  for  the  same." 

The  regular  wages  of  the  deceased  employee,  paid  by  the  employer,  was 
twelve  dollars  a  week;  the  tips  averaged  five  dollars  and  ten  cents  a  week, 
making  the  total  earnings  seventeen  dollars  and  ten  cents  a  week,  which  the 
Commission  adopted  as  the  basis  of  the  award.  Upon  the  argument  eadi 
party,  apparently  with  approval,  referred  to  the  English  case  of  Pmm  v. 
Bpiera  d  Pond,  Ltd*  (1  B.  W.  0.  C.  401),  where  it  was  held  that  the  tips 
received  by  a  waiter  in  a  restaurant  car  were  a  part  of  his  earnings  to  be 
taken  into  consideration  in  fixing  the  basis  for  compensation. 

The  appellants  distinguish  the  Penn  case  from  this  case  by  referring  to  the 
terms  of  the  English  act  which  bases  the  compensation  upon  earnings,  while 
our  Workmen's  Compensation  Law,  at  section  14,  provides:  "Except  as 
otherwise  provided  in  this  chapter,  the  average  weekly  wages  of  the  injured 
employee  at  the  time  of  the  injury  shall  be  taken  as  the  basis  upon  which 
to  compute  compensation  or  death  benefits,  and  shall  be  determined  aa  fed* 
lows,"  making  the  average  weekly  wages  the  basia  upon  which  the  ooni- 
pensation  is  computed.    The  word  "wages,"  as  defined  by  sobdiviaion  9  of 
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aection  3  of  the  law,  "  means  the  money  rate  at  which  the  service  rendered  is 
recamp^Lsed  under  the  contract  of  hiring  in  force  at  the  time  of  the  acci- 
dent, including  the  reasonable  value  of  board,  rent,  housing,  lodging  or 
similar  advantage  received  from  the  employer."  It  is  urged  that  these  tips 
were  received,  not  from  the  employer  as  wages,  but  from  the  patrons  of  the 
taxicab,  as  a  gratuity  or  gift  to  the  driver. 

We  must  give  further  attention  to  section  14.  In  three  of  its  five  sub- 
divisions it  speaks  of  the  "  average  annual  earnings  "  and  the  "  annual  aver- 
age earnings  "  of  the  employee,  indicating  that  the  Legislature  saw  no  broad 
distinction  between  the  word  "  earnings  "  and  the  word  "  wages,"  and  imder 
the  facts  of  this  case  no  distinction  between  them  is  apparent.  The  employer 
and  the  employee  knew  that  an  average  of  about  eighty-five  cents  per  day 
would  be  received  from  tips,  and  clearly  the  compensation  paid  by  the  em- 
ployer was  based  upon  that  assumption.  If  the  employee  had  turned  the 
tips  over  to  the  employer,  as  probably  would  have  been  his  duty  in  the 
absence  of  an  understanding  to  the  contrary,  the  wages  of  the  employee 
undoubtedly  would  have  been  seventeen  dollars  and  ten  cents  a  week.  If 
the  employee  receives  from  the  employer  twelve  dollars  and  retains  the  five 
dollars  and  ten  cents  tips,  he  is  getting  through  or  from  the  employer  seven- 
teen dollars  and  ten  cents  per  week,  and  if  the  employer  paid  the  employee 
seventeen  dollars  and  ten  cents  a  week  and  the  tips  were  turned  over  to  the 
employer,  the  result  to  eadi  would  be  the  same.  Neither  the  employer  nor 
employee  contemplated  that  the  employee  should  receive  but  twelve  dollars 
per  week  for  his  services;  each  expected  that  he  would  receive  on  an  average 
seventeen  dollars  and  ten  cents  per  week. 

The  employee  could  not  have  received  the  tips  if  the  employer  had  not  put 
him  in  the  way  of  getting  them,  and  we  may  well  conclude  that  the  tips  were 
an  advantage  received  from  the  employer  similar  in  effect  to  board,  lodging  or 
rent  furnished  in  addition  to  the  money  wages  paid.  Many  times  a  gueat  at 
a  hotel,  a  passenger  upon  a  sleeper  or  a  person  receiving  service  from  the 
employee  of  another,  is  glad  to  recompense  a  pleasing  manner  or  an  extra 
service  by  a  reasonable  tip;  but  according  to  the  present  custom  tips  are  not 
usually  the  voluntary  act  of  the  person  who  gives,  them.  The  employee  with 
the  knowledge  and  consent  of  the  employer,  furnishes  a  service  which  compels 
the  payment  of  a  tip,  and  if  the  tip  is  not  paid  the  service  is  so  grudgingly  and 
unsatisfactorily  given  that  the  person  served  is  willing  to  pay  it  the  next  time. 
The  person  rendering  the  service  considers  that  the  tip  is  his  as  matter  of 
right  and  involves  no  particular  favor;  an  extra  large  tip  may  be  appre- 
ciated, but  the  ordinary  tip  is  considered  a  payment  of  money  actually  due. 
The  usual  tips  have  come  to  be  considered  a  part  of  the  cost  of  the  enter- 
tainment at  a  hotel,  upon  a  sleeper  or  public  conveyance,  and  it  is  realized 
both  by  the  person  paying  and  receiving  them  that  it  is  a  part  payment 
of  the  wages  which  the  employer  compels  the  person  served  to  pay.  In 
effect,  therefore,  the  employer  and  not  the  employee  alone  is  benefited  by 
the  tip  usually  paid.  It  is  common  knowledge  that  porters  on  sleeping  cars  are 
employed  at  inadequate  wages  and  that  the  employer  and  employee  recognize 
that  the  great  part  of  the  service  rendered  by  the  employee  is  to  be  paid  by 
the  patrons  of  the  company.  The  same  is  true  as  to  waiters  in  the  restaurants 
and  the  attendants  at  the  hat  stands,  the  bell  boys  and  others  serving  patrons 
at  hotels.    The  tip  is  so  usual  and  the  amount  so  uniform  that  the  employer 
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and  employee  realize  about  how  much  in  addition  to  the  tipa  it  will  be  ne 
sary  for  the  employer  to  pay  the  employee  to  give  him  reasonable  compensa- 
tion. The  whole  theory  of  tipping,  as  at  present  understood  in  the  usnal 
practice,  is  a  payment  made  in  order  to  get  reasonable  service,  and  is  sa 
exaction  made  or  permitted  by  the  employer  so  that  his  patrons  shall  help 
him  pay  the  wages  which  are  fairly  due  from  him  to  his  employee.  The 
custom  and  the  manner  in  which  the  payment  of  tips  is  enforced  and  practiced 
leads  inevitably  to  the  conclusion  that  in  substance  the  tips  received  are  a 
part  of  the  wages  of  the  employee,  and  are  advaAtages  received  by  the  employee 
from  the  employer  as  a  part  recompense  for  services  rendered. 

The  court  should  treat  these  tips  in  the  same  manner  in  which  the  employer 
and  employee  treat  them  as  a  part  of  the  compensation  to  be  received  by  the 
employee  for  the  services  rendered  the  employer  —  a  part  of  the  wagee,  a  part 
of  the  average  annual  earnings  of  the  employee.  We  conclude  that  the  award 
should  be  affirmed.    Award  unanimously  affirmed. 

The  Appellate  Division  has  affirmed  an  award  based  upon  a 
sleeping  car  porter's  tips  in  Brya/nt  v.  Pullman  Co,,  text  of  which 
appears  below,  page  220,  and  the  Commission  has  awarded  com- 
pensation based  upon  tips  to  a  summer  hotel  waitress  in  Perlk 
V.  Lederer,  S.  D.  R,  vol.  19,  p.  507,  Bui.,  vol.  4,  p.  146,  Mar.  11. 
1919. 

The  Commission  has  refused  to  make  allowance  for  alleged 
tips  of  a  doorkeeper  in  Devereaux  v.  150  Eiist  72nd  8L,  S.  D. 
R,  vol.  18,  p.  568,  Bui.,  vol.  4,  p.  53,  Nov.  12,  1918. 

Citing  the  Sloate  decision  as  authority,  the  Appellate  Division 
has  held  with  opinion  in  Ciarla  v.  Solvay  Process  Co.,  that  bon- 
uses paid  by  employers  to  their  employees  are  wages.  The  Court 
of  Appeals  has  affirmed  the  Appellate  Division's  order  without 
opinion:  226  N.  Y.  Eep.  — ,  Mar.  11,  1919.  The  Commission's 
reasons  for  their  inclusion  are  given  in  S.  D.  R.,  vol.  16,  p.  469, 
BuL,  vol.  3,  p.  230.  In  its  brief  the  appellant  insurance  carrier 
drew  distinctions  between  tips  and  bonuses.  Unlike  tips,  the 
bonuses  in  this  case,  it  declared,  formed  no  part  of  the  wages 
'Sinder  the  contract  of  hiring  in  force  at  the  time  of  the  acci- 
dent "  (§  3,  subd.  9)  ;  bonuses  are  gifts  or  gratuities  whidli  the 
employer  grants  or  withholds  at  will.  In  reply,  the  Attorney- 
General  argued  that  the  bonuses  were  voluntary  modifications 
of  the  original  contract  by  the  employer.  The  Appellate  Divi- 
sion's opinion,  sustaining  the  inclusion,  is  as  follows : 

CiAKLA  V.  SoLVAT  Pbocbss  Cq.,  184  App.  Div.  529,  Nov.  13,  1918. 
Lyon,  J. :     The  question  involved  upon  this  appeal  is  whether  the  claimant 
is  entitled  to  have  certain  honuses  paid  him  during  the  year  of  his  anployzuMit 
immediately  preceding  the  injury  considered  as  part  of  his  wages. 
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Oswald  Ciarla,  under  the  name  of  Antonio  Silvaggio,  began  work  for  the 
Solvay  Process  Company  May  17,  1915.  He  continued  until  his  death  August 
7,  1917.  During  the  year  immediately  preceding  his  death  there  were  paid  to 
him  certain  bonuses  known  as  "  production  **  bonuses,  aggregating  $127.08. 
The  payments  were  made  to  him  in  monthly  sums  based  upon  a  certain  deter* 
mined  percentage  of  his  wages,  as  a  gift  and  not  as  a  part  of  his  contract  of 
employment.  Duribg  January,  1917,  there  was  paid  him  by  the  company  a 
"  special "  bonus,  amounting  to  $26.13,  computed  upon  the  basis  of  eight  per- 
centum  of  the  wages  paid  him  during  1916.  There  was  also  paid  him  by  the 
company  a  "  service  "  bonus  of  one  and  a  half  per  cent  upon  the  wages  paid 
him  during  the  first  year  of  his  employment,  amounting  to  $4.00.  AU  these 
bonuses,  aggregating  $169.01,  were  paid  voluntarily  by  the  company  and  in 
no  wise  as  part  of  its  agreement  to  pay  the  deceased  for  hia  services  aa  an 
employee.  The  claimant  urges  that  she  is  entitled  to  hav«  these  sums  con- 
sidered as  part  of  his  wages  in  making  an  adjustment  of  the  compensation  to 
which  she  as  widow  is  entitled.    The  company  disputes  this  claim. 

For  the  "  production  "  bonus  the  company  issued  the  following  certificate  i 

"The  Solvay  Process  Oompwny,  Bonus  for  August,  1916. 
''The  Directors  of  the  Company  hereby  announce  that  the  Company  will 
pay  to  all  its  employees  not  under  Participation  Agreement  a  special  bonus 
for  the  month  of  August,  1916.  By  applying  at  the  Paymaster's  office  Sep* 
tember  12,  1916,  the  bonus  may  be  obtained.  Thus  voluntarily  paying  this 
bonus,  the  Directors  desire  to  recognize  the  present  emergency  conditions  of 
work  and  to  encourage  each  employee  to  make  bis  woik  as  efficient  and  eco- 
nomical as  possible,  eliminating  all  wdste  both  of  material  and  effort. 

(Signed)  F.  R.  Hazard, 

«  President. 
{Signed)  Johiv  D.  Pennock, 

"General  Manager,'* 

The  notice  accompanying  the  July,  1917,  bonus  was  in  practically  the  same 
form,  to  which  there  was  added:  "  It  has  been  noticed  of  late  that  absences 
from  work  without  excuse  have  increased  very  muclL  Operation  of  the  plaai 
and  construction  cannot  proceed  economically  unless  employees  attend  faith- 
fully and  constantly  to  their  duties.  Unless  a  good  excuse  for  absence  is 
^ven  to  the  foreman  in  advance,  the  company  may  be  obliged  to  withhold  the 
bonus  from  those  men  who  during  a  given  month  are  absent  from  their  work 
an  unreasonable  nmnber  of  days."  The  "  special "  bonus  was  declared  in  1916 
**  in  recognition  of  the  faithful  and  efficient  work  done  by  its  employees  during 
the  past  year  under  unusual  and  emergency  conditions."  No  notice  was 
p<'sted  as  to  the  **  service  "  bonus. 

" '  Wages '  means  the  money  rate  at  which  the  service  rendered  is  recom- 
pensed imder  the  contract  of  hiring  in  force  at  the  time  of  the  accident, 
including  the  reasonable  value  of  board,  rent,  housing,  lodging,  or  simikur 
advantage  received  from  the  employer."  (Workmen's  Compensation  Law 
[Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41],  |  3,  subd.  9,  as  amd.  by 
I>aws  of  1917,  chap.  705.)  These  bonuses  were  paid  "to  encourage  each 
employee  to  make  his  work  as  efficient  and  economical  as  possible,  eliminating 
all  waste  both  of  material  and  effort."  They  were  paid  in  order  to  keep  the 
men,  and  as  wages. 
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The  cases  of  Bloat  v.  JRocheater  Taoficah  Company  (177  App.  Div.  57)  and 
SkaUes  v.  Blue  Anchor  Line,  Ltd.  (4  6.  W.  C.  C.  16)  are  in  point  and  hold 
that  voluntary  gifts  to  an  employee  are  properly  considered  as  wages. 

The  award  should  be  afiSrmed.  All  concurred,  except  Woodward,  J.,  dissent- 
ing.   Award  affirmed. 

The  bonuses  in  the  Ciarla  case  were  irregular  as  to  time  and 
amount.  A  regularly  paid  bonus  of  ten  per  cent  appears  to  haTC 
been  included  by  the  employer  in  his  calculation  of  the  wages  of 
his  employee  in  WiUces  v.  Rome  Wire  Co.,  Death  Case  35746,  I>«!- 
14,  1917,  and  June  11,  1918 ;  184  App.  Div.  62«6,  Nov.  13,  1918. 

H.  Minor's  expected  wage  increase. — In  determining  the  aver- 
age weekly  wages  of  injured  minor  employees  the  Commission  may 
allow  for  expected  increase  (Workmen's  Compensation  Law,  §  14, 
subd.  5).  Instances  of  such  action  are  given  in  Bulletin  81, 
pages  330,  331. 

In  the  case  of  an  eighteen  year  old  boy  who  had  suffered  per- 
manent partial  injuries,  the  Appellate  Division  approved  the 
Commission's  allowance  for  probable  increase  of  wages,  saying: 

Carkey  v.  Island  Paper  Co.,  177  App.  Div.  73,  Mar.  7,  1917,  in  part. 

As  to  the  right  of  the  Commission  to  make  an  anticipatory  award,  the 
holding  of  the  State  Industrial  Commission  was  undoubtedly  correct  While 
subdivision  9  of  section  3  of  the  Workmen's  Compensation  Law  deliiies 
"  wages  "  as  meaning  "  the  money  rate  at  which  the  service  rendered  is  re- 
compensed under  the  contract  of  hiring  in  force  at  the  time  of  the  accident 
*  *  *,"  and  the  first  paragraph  of  section  14  provides  that  '' except  as 
otherwise  provided  in  this  chapter,  the  average  weekly  wages  of  the  injured 
employee  at  the  time  of  the  injury  shall  be  taken  as  the  basis  upon  which  to 
compute  compensation  *  *  */'  both  clauses  must  be  considered  as  qualified 
by  subdivision  5  of  section  14,  which  provides  ''  If  it  be  established  that  the 
injured  employee  was  a  minor  when  injured,  and  that  under  normal  eoa- 
ditions  his  wages  would  be  expected  to  increase,  the  fact  may  be  considered  in 
arriving  at  his  average  weekly  wages." 

At  the  time  of  receiving  these  injuries  the  claimant  for  about  three  mcmths 
had  been  filling  the  position  of  fourth  hand  or  backtender  of  a  paper  machine 
in  a  paper  mill.  The  wages  then  commonly  paid  by  the  mill  to  the  fourth 
hand  were  one  dollar  and  sixty  cents  per  day;  to  the  third  hand  one  doUsr 
and  seventy-five  cents  per  day;  to  the  second  hand  two  dollars  per  day,  and 
to  the  first  hand,  who  had  charge  of  the  machine,  three  dollars  and  fifty 
cents  per  day.  The  superintendent  of  the  employer's  mill  testified  that  he 
was  favorably  impressed  by  the  claimant;  that  he  was  a  very  bright  boy,  a 
good  worker  and  willing  to  work,  and  that  to  a  backtender  who  iock  hold  and 
wanted  to  learn  the  chances  for  advancement  were  good.  It  further  appeared 
thai  at  a  neighboring  paper  mill,  backtenders  received  two  dollars  and  seventy- 
five  cents  per  day.    The  action  of  the  Commission  in  advancing  the  average 
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weekly  wage  to  fourteen  dollars  and  forty-two  centa  was  fully  juatified  by 
l>oth  the  law  and  the  facta. 

It  also  approved  of  allowance  for  expected  increase  to  a  fifteen 
year  old  girl  who  lost  portions  of  the  fingers  of  her  hand  in  a  laun- 
dry mangle,  saying: 

Babbangeb  v.  Clark,  184  App.  Div.  695,  Kov.  13,  1918,  in  part. 
It  is  urged,  likewise,  that  the  State  Industrial  Commission  erred  in  fixing 
•the  probable  wages  of  this  minor  at  $12  per  week  as  the  basis  of  this  award. 
But  she  was  fifteen  years  of  age,  was  then  in  the  high  school,  and  was  pre- 
paring to  learn  tel^raphy,  and  we  see  no  good  reason  why  she  might  not  be 
expected  to  earn  at  least  twelve  dollars  per  week  within  a  reasonable  lengdi 
of  time  if  possessed  of  both  hands  unimpaired. 

In  cases  of  temporary  disability,  however,  the  Appellate  Divi- 
sion has  laid  down  the  rule  that  allowance  must  not  be  made  for 
increase  expected  to  occur  after  expiration  of  the  recovery  period. 
A  fourteen  year  old  boy  hurt  the  tips  of  his  fingers  in  a  cutting  ma- 
chine.    The  court  said : 

IDE  V.  Faul  &,  TiMMiNS,  179  App.  Div.  667,  Sept.  13,  1917,  in  pari. 

As  to  the  second  proposition,  that  the  Commission  should  not  in  fixing 
compensation  have  taken  into  consideration  the  expected  increased  earning 
power  of  the  claimant  and  have  granted  him  increased  compensation  upon 
that'  basis,  the  Commission  found,  as  before  stated,  that  while  the  claimant 
was  earning  but  four  dollars  and  fifty  cents  per  wedc,  under  normal  con- 
ditions, his  wages  would  be  expected  to  increase  to  about  the  sum  of  twenty- 
one  doUars  or  twenty-two  dollars  per  week  hy  the  time  he  arrived  at  the 
age  of  twenty-one  years.  The  Commission  thereupon  fixed  the  average  weekly 
wage  of  claimant  at  twelve  dollars  and  ninety-eight  cents  and  upon  that 
basis  awarded  him  compensation  at  the  rate  of  eight  dollars  and  sixty-five 
cents  weekly  for  a  period  of  thirty-eight  weeks. 

We  think  the  Commission  was  not  justified  in  making  this  award.  Had  the 
injury  in  fact  resulted  in  permanent  partial  disability,  as  it  was  treated  by 
the  Commission,  a  very  different  question  would  be  presented,  but  under  the 
ciroumstances  the  Commission  was  not  warranted  in  taking  into  considera- 
tion expected  increase  of  wages  beyond  the  anticipated  period  of  the  claim- 
ant's disability.  However,  any  probable  increase  of  earning  capacity  under 
normal  conditions  during  the  period  of  such  disability  might  doubtless  prop- 
erly have  been  taken  into  account.  In  the  caae  of  Carkey  v.  Island  Paper  Co., 
(177  App.  Div.  73;  163  N.  Y.  Supp.  711)  the  claimant  had  suffered  permanent 
partial  disability  and  an  anticipatory  award  was  properly  made. 

Recent  instances  of  allowance  for  minors'  expectation  of  wage 
increase  are:  White  v.  Argus  Co.,  S.D.R,  vol.  15,  p.  632,  Mar.  13, 
1918;  186  App.  Div.  924,  Nov.  13,  1918;  PaUetiere  v.  Oermmia 
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Life  Insurance  Co.,  S.  D.  R,  vol.  16,  p.  461,  May  8, 1918 ;  Soliiar 
V.  Neuglass  £  Co.,  Death  Case,  No.  33580,  Oct.  16,  1918 ;  — App. 
Div.  — ,  May  7,  1919;  and  Ten  Broech  v.  Levenson  £  Cohen,  S. 
D.  R,  vol.  18,  p.  587,  Bui.,  vol.  4,  p.  71,  Dec.  11,  1918. 

Instances  of  refusal  to  allow  for  such  expectation  are :  SnUih 
V.  Bartle  Mfg.  Co.,  S.  D.  R,  vol.  19,  p.  458,  BuL,  vol.  4,  p.  143, 
Feb.  25,  1919 ;  and  Finch  v.  Sullivan,  S.  D.  R,  vol.  19,  p.  500, 
BuL,  vol.  4,  p.  148,  Mar.  11,  1919. 

I.  Loss  of  haaid,  arm,  foot,  leg  or  eye. — ^Workmen's  Compensa- 
tion Law,  §  15,  subd.  5,  permits  a  maximum  compensation  of 
$20  per  week  for  loss  of  a  hand,  arm,  foot,  1^  or  eye  under  §  15, 
subd.  3.  If  an  employee  loses  one  of  these  members  and  by  the 
same  accident  incurs  other  injuries  that  disable  him  totally  and 
permanently,  his  case  falls  under  §  15,  subd.  1,  and  his  maximum 
compensation  according  to  §  15,  subd.  5,  may  not  exceed  $15. 
The  Commission  has  so  held  in  Knerr  v.  Asbestos  Protected 
Metal  Co.,  S.D.R,  vol.  12,  p.  589,  Bui.,  vol.  2,  p.  106,  Feb.  21, 
1917,  the  case  of  a  highly  paid  workman  who  lost  the  use  of  his 
legs  through  severance  of  his  spinal  cord. 

The  Commission  interpreted  the  amendatory  clause  "Partial 
loss  and  partial  loss  of  use"  in  §  15,  subd.  3,  to  mean  relative  to 
the  $20  provision  of  §  15,  subd.  5,  that  partial  loss  of  a  hand,  arm, 
foot,  leg  or  eye  entitles  an  employee  to  compensation  at  the  $20 
maximum  when  his  wages  are  as  high  as  $30  per  week ;  but  the 
Appellate  Division  modified  the  award  in  the  case  in  hand  from 
$20  for  183  weeks  for  partial  loss  to  $15  for  244  weeks  for  total 
loss:  Phonville  v.  N.  Y.  &  Cuba  Steamship  Co.,  Case  No.  69787, 
Aug.  9,  1918;  187  App.  Div.  912,  Jan.  8,  1919.  Upon  further 
appeal,  the  Court  of  Appeals  reversed  the  Appellate  Division's 
order  and  affirmed  the  Commission's  award,  with  per  CTiriam 
opinion  as  follows : 

Phonviixe  v.  N.  Y.  &  Cuba  Steakship  Co.,  226  N.  T.  Rep.  — ,  April  22, 1919. 

Per  Curiam:  The  industrial  commission  has  found  thai  the  claimant  haa 
lost  the  use  of  seventy-five  per  cent  of  his  right  hand.  His  weekly  wagea  being 
$35.09,  it  awarded  him  $20  a  week  for  183  weeks.  Unanimously  aupproving  the 
findings  of  fact  the  Appellate  Division  altered  this  award  to  $16  a  wesk.  for  244 
weeks.  In  this  it  erred.  The  act  fixes  hvA  one  rate  of  oompenaalioa  for 
injuries.  The  workman  is  to  receive  two-thirds  of  his  weekly  wages  not  exceed* 
ing  a  certain  sum.    The  extent  of  his  injuries  limits  not  the  amount  of  these 
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payments  but  the  time  during  which  they  are  to  continue.  If  for  the  loss  of  a 
hand  that  time  is  244  weeks,  for  the  loss  of  three-fourths  of  the  hand,  it  is  183 
weeks.  The  weekly  compensation  for  the  loss  of  a  hand,  arm,  foot,  leg  or  eye  is 
not  to  exceed  $20  a  week.  Permanent  loss  of  the  use  of  any  such  member  is 
equivalent  to  the  loss.  The  same  measure  applies  to  it.  In  other  cases  $15  is 
the  Hmit.  In  1917  an  award  was  authorised  for  the  proportionate  loss  of  the 
use  of  a  hand.  Clearly  the  compensation  for  such  proportionate  loss  ik 
intended  to  be  some  fraction  of  the  amount  allowed  for  the  total  loss.  The 
weekly  limit  is  $20  not  $15. 

Because  of  the  unanimous  affirmance  no  other  questions  need  be  considered 
by  us. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  award  of 
the  State  Industrial  Ck>mmission  affirmed,  but  without  costs. 

HisoocK,  Ch.  J.,  Chasb,  Hogait,  Oabdozo,  Pound,  MdLt&uoHiJN  and 
AiTDBEWS,  JJ.,  concur.    Order  reversed,  etc 

J.  Receipt  of  wages  by  injured  employee  during  period  of  in- 
capacity. — This  topic  is  treated  under  *T)isabilities,"  above,  page 

38. 

6 
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PAYUUNT  OF  OOHPENSATION  — DEPOSIT  OF  PBESENT  VALX7E 
WITH  STATE  FVNI),  LUMP  SXTMS,  ETC. 

(Workmen's  Compensation  Law,  §  16,  snbd.  S:  §§  17;  80-a;  M-ST;  8S;  53;  54) 

The  Workmen's  Compensation  Law  provides  under  §  33  that 
"  compensation  and  benefits  shall  be  paid  only  to  employees  or 
their  dependents  "  and  under  §  25  that  these  beneficiaries  shall 
be  paid  periodically  with  continuance  of  the  same  interval  that 
the  employer  has  been  using  for  payment  of  the  injured  em- 
ployee's wages,  unless  the  Commission  deems  a  different  interval 
advisable.  Section  25  also  empowers  the  Commission  to  "csom- 
mute  such  periodic  payments  to  one  or  more  lump  sum  pay- 
ments "  but  adds  a  proviso  that  "  the  same  shall  be  in  the 
interest  of  justice."  Section  16,  subdivision  2,  provides  for  two 
years  compensation  in  one  sum  to  a  widow  who  remarries.  See- 
tion  17  empowers  the  Commission  to  commute  all  future  pay- 
ments to  "  aliens  not  residents  (or  about  to  become  non-residents) 
of  the  United  States  or  Canada  "  and  commands  it  to  effect  such 
commutation  "  upon  application  of  the  insurance  carrier."  Sec- 
tion 33  as  amended  by  L.  1919,  eh.  498,  provides  that  disability 
compensation,  in  case  of  death  of  an  injured  employee  to  whom 
not  to  exceed  two  hundred  and  fifty  dollars  is  due,  shall  be  paid 
directly  to  the  surviving  wife,  husband,  child,  children  or  depend- 
ents, the  practice  hitherto  having  been  to  pay  such  accrued  com- 
pensation to  the  next  of  kin. 

A.  Deposit  of  present  value  with  state  fund. — As  originally 
ena<»ted,  §  25  required  insurance  carriers  other  than  the  state 
fund  to  pay  all  compensation  to  the  Commission,  apparently  in 
aggregate  sums,  and  the  Commission  to  disburse  the  same  to  the 
injured  employees  or  their  beneficiaries  in  accordance  with  its 
awards,  as  limited  by  the  periodic  payment  and  lump  sum  pro- 
visions of  the  law.  The  Legislature  struck  this  requirement  of 
§  2!)  out  in  1915  but  left  untouched  provisions  of  §  27  empower- 
ing the  Commission,  in  its  discretion,  to  require  an  employer  or 
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an  insurance  corporation  to  pay  to  it "  an  amount  equal  to  the  pres- 
ent value  of  all  unpaid  compensation  "  of  an  award,  if  **  the  nature 
of  the  injury  makes  it  possible  to  compute  the  present  value  of 
all  future  payments  with  due  regard  for  life  contingencie.^,"  the 
employer  or  insurance  corporation  to  be  thenceforth  discharged 
from  any  further  liability,  and  payment  to  the  injured  employee 
or  his  beneficiaries  to  be  assumed  by  the  Commission. 

Interpreting  §  27,  as  amended  to  establish  an  aggregate  tru?t 
fund  by  L.  1916,  ch.  622,  to  mean  not  only  that  it  could  require 
an  employer  or  insurance  corporation  to  pay  to  it  the  present 
value  of  a  single  or  particular  award  but  also  that  it  could,  by 
rule  or  resolution,  require  classes  or  groups  of  employers  or 
corporations  to  automatically  pay  to  it  the  present  value  of  awards 
as  fast  as  made  against  them,  the  Conunixsion,  on  May  31,  1916, 
directed  every  mutual  insurance  company  and  every  self-insurer 
in  the  State  to  pay  into  the  state  fund  the  present  value  of  every 
award  of  death  benefits.  Simultaneously  it  formulated  and 
adopted  a  set  of  rules  to  govern  calculations  and  payments.  Four- 
fifths  of  the  mutual  in^rance  companies  and  self-insurers  com- 
plied with  this  direction.  One  hundred  and  fifty-one  of  them  had 
paid  in  $620,664.40  and  forty-five  of  them  were  due  to  pay  in 
$209,375  when  an  appeal  of  one  of  the  forty-five,  the  New  York, 
Ontario  and  Western  Railway  Company,  as  self-insurer,  reached 
the  Appellate  Divi-ion  in  the  case  of  an  order  directing  it  to  pay 
in  $5,734  for  the  benefit  of  the  widow  and  children  of  Louis 
Adams,  one  of  its  employees. 

Upon  argument  of  the  Adams  case  before  the  court,  the  Com- 
mission contended  that  whole  groups  of  cases  were  intended  to 
be  covered  by  §  27  in  order  to  obtain  the  benefit  of  the  law 
of  averages  for  the  aggregate  trust  fund  established  by  it;  that 
the  present  value  provisions  of  §  27  had  no  relation  to  the  lump 
sum  provisions  of  §  25  and  did  not  interfere  with  its  periodic 
payment  plan ;  and  that  the  employer  in  this  particular  case  was 
e  .topped  by  a  written  agreement  to  pay  in  present  values,  which 
agreement  had  been  entered  into  by  it  as  a  condition  of  the  Com- 
mission's permitting  it  to  be  a  self-insurer. 

The  Appellate  Division  decided,  however,  that  the  Commis- 
sion's order  conflicted  with  the  provisions  of  §  25  limiting  lump 
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sum  payments  to  ca^es  not  conflicting  with  the  "  interest  of 
justice ''  and  to  cases  involving  the  possibility  of  computing 
"  present  value."  It  disapproved  of  the  particular  mortality 
tables  used  by  the  Commission.  It  said  also  that  application  of 
a  general  rule  or  order  to  all  cases  of  a  certain  class  "  would 
defeat  the  theory  of  the  statute  which  is  periodical  compensation-" 
The  Commission's  "  award  "  was  in  form  of  a  letter  of  instruction 
to  the  railway  company  relative  to  the  Adams  claim.  The  court 
reversed  "  the  decision  of  the  Commission."  Full  text  of  its 
opinion  is  as  follows: 

Adams  v.  New  York,  Ontabio  and  Western  Rt.  Co.,  176  App.  Div.  714,  Nor. 
29,  1916. 

GooHRANE,  J.:  The  theory  of  the  Workmen's  OompeiiBatioii  Law  i8  periodi- 
cal payments  of  compensation  or  death  benefits.  Such  paymoits  may  extend 
throughout  the  life  of  the  injured  person  or  for  a  shorter  period  depending 
on  the  nature  of  the  injury.  (See  Consol.  Laws,  chap.  67  [Laws  of  1914,  chap. 
41],  8  15,  as  amd.  by  Laws  of  1915,  chap.  615,  and  Laws  of  1916,  chap.  622.) 
They  may  also  in  case  the  injury  causes  death  extend  throughout  the  life  of  a 
surviving  wife  or  dependent  husband  as  the  case  may  be,  provided  the  wife 
does  not  again  remarry  or  the  dependent  husband  does  not  become  independ- 
ent. (§  16,  as  amd.  by  Laws  of  1914,  chap.  316,  and  Laws  of  1916,  chap. 
622.)  In  other  words,  payments  may  be  made  in  installments  during  the  life 
of  a  person  entitled  thereto  or  for  shorter  periods  according  to  the  nature  of 
the  case.  But  in  any  event  the  primary  purpose  and  the  general  scheme 
and  plan  of  the  statute  is  that  such  payments  shall  be  periodical  and  at  brief 
intervals.  That  clearly  appears,  not  only  from  said  sections  15  and  16,  but 
also  from  other  sections,  including  section  25  (as  amended  by  Laws  of  1915, 
chapter  167),  which  is  entitled  "Compensation,  how  payable,"  and  provides  as 
follows:  "Compensation  under  the  provisions  of  this  chapter  shall  be  pay- 
able periodically  by  the  employer,  in  accordance  with  the  method  of  pay- 
ment of  the  wages  of  the  employee  at  the  time  of  his  injury  or  death,  and 
shall  be  so  provided  for  in  any  award;  but  the  commission  may  determine 
that  any  payments  may  be  made  monthly  or  at  any  other  period,  as  it 
may  deem  advisable."  Said  section  26  then  contains  some  matter  not  here 
important  and  concludes  as  follows :  "  The  commission,  whenever  it  shall  so 
deem  advisable,  may  commTite  such  periodical  payments  to  one  or  more  lump 
sum  payments  to  the  injured  employee  or,  in  case  of  death,  his  dependents,  pro- 
vided the  same  shall  be  in  the  interest  of  justice."  It  was  not  the  purpose  of 
this  last  quoted  provision  to  destroy  the  general  scheme  of  the  etatute  estab- 
lishing periodical  payments  and  permit  the  Commission  in  every  instance  to 
commute  periodical  payments  into  a  lump  sum  payment.  Rather  it  was 
the  purpose  to  provide  for  particular  and  exceptional  instances.  It  was 
recognized  by  the  Legislature  that  there  might  be  individual  cases  where 
justice  would  be  promoted  by  a  deviation  from  the  principle  of  periodical 
payments  and  it  was  desired  to  place  in  the  hands  of  the  Commission 
authority  to   deal   with   such   individual   cases   and   to  nrovide   for  one  o» 
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more  lump  sum  payments  as  the  circumstances  of  that  particular  case  might 
seem  to  require.  That  such  was  the  purpose  of  the  statute  is  dear  from  the 
qualifying  expression  therein  contained,  "provided  the  same  shall  he  in  the 
interest  of  justice."  There  should  be  something  taking  the  case  out  of  the 
ordinary  rule  to  justify  the  Commission  in  making  an  exception  thereto. 
The  exception  must  be  "  in  the  interest  of  justice "  and  should  not  depend 
on  the  whim  or  caprice  of  the  claimant  or  the  employer,  nor  should  it  depend 
on  an  arbitrary  ruling  of  the  Commission.  Each  case  should  be  considered 
by  itself  and  in  each  case  it  should  be  apparent  that  there  is  some  circum- 
stance or  some  feature  thereof  which  differentiates  it  from  the  general  rule 
and  makes  it  apparent  that  such  differentiation  is  "  in  the  interest  of  justice.'* 
The  Commission  would  not  be  justified  in  making  a  sweeping  rule  applying  to 
all  cases  or  to  all  cases  of  a  certain  class  because  that  would  defeat  the 
theory  of  the  statute  which  is  periodical  compensation. 

I  have  thus  discussed  the  provision   for  commutation  under  section  25 
(as  amd.  supra)  because  it  has  a  direct  bearing  on  the  interpretation  to  be 
placed  on  section  27   (as  amd.  by  Laws  of  1916,  chap.  622)  under  which  the 
decision  complained  of  herein  was  nuide  and  which  so  far  as  herein  material 
is  as  follows :    ''  If  an  award  under  this  chapter  requires  payment  of  com- 
pensation by  an  employer  or  an  insurance  corporation  in  periodical  payments, 
and  the  nature  of  the  injury  makes  it  possible  to  compute  the  present  value 
of  all  future  payments  with  due  regard  for  life  contingencies,  the  Commission 
may,  in  its  discretion,  at  any  time,  compute  and  permit  or  require  to  be  paid 
into  the  state  fund  an  amount  equal  to  the  present  value  of  all  unpaid  com* 
pensation  for  which  liability  exists,  together  with  such  additional  sum  as  the 
Commission  may  deem  necessary  for  a  proportionate  payment  of  expenses  of 
administering  the  fund  so  created,  such  moneys  to  constitute  an  aggregate 
trust  fund;  and  thereupon  such  employer  or  insurance  corporation  shall  be 
discharged  from  any  further  liability  imder  such  award  and  payment  of  the 
same  shall  be  assumed  by  the  trust  fund  so  created."    Section  25  provides 
in  certain  cases  for  the  payment  of  a  lump  sum  to  the  injured  employee  or  in 
case  of  death  to  his  dependents,  whereas  section  27  provides  for  the  payment 
of  such  lump  sum  into  the  state  fund,  which  fund  then  becomes  liable  for  the 
periodical  payments.     The  phraseology  of  the  two  sections  is  somewhat  dif- 
ferent, but  their  purpose  is  substantially  the  same  except  that  under  one 
section  the  lump  sum  payment  goes  to  the  injured  employee,  or  in  case  of 
death  his  dependents,  whereas  under  the  other  section  the  lump  sum  pay- 
ment   goes  to    the    state    fund.     The    amount    of    the    payments    is    the 
same  under  either  section  and  it  can  make  no  difference  to  the  employer 
or    insurer    who    receives    the    payment.      The    two    sections    are    to   be 
read  together,  therefore,  and  each  is  to  be  construed  in  the  light  of  the 
other,  and  each  is  to  be  regarded  as  supplementing  the  other.    What  has  been 
said  in  regard  to  the  meaning  and  effect  of  section  25  applies  also  to  section 
27.    It  is  not  the  purpose  of  either  section  to  break  down  the  theory  of  peri- 
odical compensation.    It  was  not  the  purpose  of  the  Legislature  to  authorize 
the  Commission  to  emasculate  this  feature  of  the  law  or  to  virtually  repeal 
the  provision  that  "  compensation  under  the  provisions  of  this  chapter  shall 
be  payable  periodically  by  the  employer,  in  accordance  with  the  method  of 
payment  of  the  wages  of  the  employee  at  the  time  of  his  injury  or  death,  and 
shall  be  so  provided  for  in  any  award."    That  stands  as  the  general  policy  of 
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the  law  and  the  Commission  is  without  power  to  repeal  it  or  authority  to 
ignore  it  except  in  particular  cases.  The  Commission  has  by  an  omnibus  reso- 
lution destroyed  this  theory  of  the  law  in  all  death  cases  where  the  em- 
ployer is  insured  in  a  mutual  compensation  insurance  company  or  is  a  self- 
insurer.  If  the  Commission  can  do  this  it  can  pass  a  resolution  requiring  the 
payment  of  a  lump  sum  into  the  State  fund  or  to  the  injured  employee  or 
his  dependents  in  every  case  and  thereby  destroy  absolutely  the  theory  of 
periodical  payments  and  accomplish  a  repeal  of  an  important  feature  of  the 
law.  We  do  not  think  that  was  the  intent  of  the  statute.  The  purpose  of 
sections  25  and  27  is  the  same.  Particular  cases  may  arise  where  payment  to 
the  employee  or  his  dependents  or  payment  into  the  State  fund  of  one  lump 
sum  may  be  in  the  interest  of  justice.  -But  such  cases  are  exceptional  and 
must  be  dealt  with  as  they  arise.  No  sweeping  set  of  rules  can  be  enunciated 
to  apply  to  all  cases.  Section  25  requires  that  such  a  determination  shall  be 
"  in  the  interest  of  justice/'  and  section  27  requires  that  it  must  be  **  poaaible 
to  compute  the  present  value  of  all  future  payments  with  due  regard  for  life 
contingencies."  This  latter  provision  in  the  statute  implies  that  there  are 
cases  where  the  present  value  of  future  payments  cannot  be  properly  com- 
puted. The  Commission  is  not  at  liberty  to  guess  at  the  present  value  of 
future  payments  regardless  of  the  contingencies  which  may  arise.  The  mean- 
ing of  the  statute  is  that  the  situation  and  conditions  must  be  such  that  the 
present  value  of  future  payments  may  be  arrived  at  on  a  scientific  basis  and 
with  an  approximate  approach  to  certainty  and  fairness  and  to  the  monetary 
equivalent  of  the  payments  which  the  statute  requires  to  be  made  periodically 
in  the  future. 

In  the  present  instance  a  computation  of  the  present  value  of  the  periodieal 
payments  has  been  made  based  on  ''the  Survivorship  Annuitants'  Table  of 
Mortality  "  and  the  "  remarriage  rate  of  the  Dutch  Royal  Insurance  Xnatitn- 
tion."  This  table  and  rate  have  received  no .  recognition  by  the  ooorta  of 
this  State  and  are  not  sanctioned  by  any  statute  of  the  State.  The  Carlisle 
table  is  in  general  use  and  has  been  for  many  years,  and  its  reliability  has 
received  judicial  sanction.  But  not  so  with  the  tables  adopted  by  the  Com- 
mission. It  may  be  observed  in  this  connection  that  if  the  present  ralue  of 
the  award  made  to  the  widow  in  this  ease  on  the  assumption  that  she  shall 
receive  it  during  her  life  to  be  computed  according  to  the  Carlisle  table,  and 
to  this  be  added  the  entire  periodical  payments  awarded  to  the  two  infant 
children  until  they  shall  arrive  at  the  age  of  eighteen  years,  the  entire  amount 
will  be  less  than  what  the  Commission  has  directed  the  appellant  to  pay  into 
the  State  fund  based  on  the  tables  which  it  has  adopted.  This  is  assuming 
that  the  widow  will  not  remarry  and  that  the  two  chiklren  will  both  reach 
the  age  of  eighteen  years,  and  is  making  no  deduction  whatever  for  the 
present  payment  of  these  installments  which  by  the  award  are  extended  over 
periods  until  the  two  children  shall  reach  the  age  of  eighteen  years.  Clearly 
such  a  direction  is  neither  "  in  the  interest  of  justice  "  as  required  by  section 
26,  nor  has  the  Commission  properly  computed  **  the  present  value  of  all  future 
payments  with  due  regard  for  life  contingencies  "  as  required  by  section  27. 
If  the  present  value  of  future  payments  is  to  be  computed  it  should  be  in  a 
manner  analogous  to  the  custom  which  prevails  in  this  State  and  in  the 
courts  thereof.  And  if  no  method  has  in  this  State  been  established  or 
adopted  for  computing  the  present  value  of  future  payments,  the  duration  of 
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which  may  depend  on  the  remarriage  of  a  person,  and  if  it  may  be  difficult  or 
even  impossible  in  view  of  that  fact  in  the  case  of  a  widow  to  compute  such 
present  value  that  simply  confirms  the  interpretation  we  are  placing  on  this 
statute  that  it  was  not  designed  to  give  the  Commission  power  in  all  cases  to 
direct  the  payment  of  a  lump  sum  but  only  in  exceptional  cases.  No  injusUoe 
or  harm  can  usually  result  from  the  periodical  payment  plan  enimciated  by 
the  statute. 

It  follows  that  the  decision  of  the  Commission  requiring  the  appellant  to 
make  this  payment  into  the  State  fund  cannot  be  sustained  for  the  reason 
that  such  decision  does  not  appear  to  be  ''  in  the  interest  of  justice  "  nor  does 
it  appear  that  the  Commission  has  properly  computed  ''  the  present  value  of 
all  future  payments  with  due  regard  for  life  contingencies."  Both  of  such 
facts  should  appear  in  order  to  sustain  in  any  case  a  determination  of  the 
Commission  which  is  a  departure  from  the  general  rule  declared  by  the 
statute. 

Our  conclusions  are  that  no  set  of  rules  can  be  devised  to  apply  indis- 
criminately to  all  cases  or  to  a  certain  dass  of  cases;  that  the  meaning  of  the 
statute  is  that  only  in  exceptional  cases  should  its  policy  of  periodical  pay- 
ments be  departed  from;  that  each  case  must  be  considered  with  reference  to 
its  own  circumstances;  and  that  in  each  case  the  circumstances  must  be  such 
as  to  make  it  appear  that  the  departure  of  the  Commission  from  the  theory 
of  periodical  payments  is  in  respect  to  such  individual  case  ''  in  the  interest 
of  justice  "  and  the  circumstances  must  also  be  such  as  to  make  "  it  possible 
to  compute  the  present  value  of  all  future  payments  with  due  regard  for  life 
contingencies." 

Hie  decision  of  the  Commiseion  should  be  reversed.  All  ooneurredj  Howabd, 
J.y  in  result.    Decision  reversed. 

Upon  further  appeal,  the  Court  of  Appeals  affirmed  the  Appel- 
late Division's  order  of  reversal  with  a  brief  memorandum  opin- 
ion of  Judge  CUddebaek  which  based  the  higher  court's  action 
upon  but  one  of  the  points  upon  which  the  lower  court  had 
based  its  action;  namely,  upon  the  impossibility  of  computing  the 
'^  present  value."  Section  27,  it  said,  does  not  provide  for  the 
contingency  of  a  widow's  remarriage.  Judge  Pound  dissented 
with  opinion  distinguishing  between  lump  sum  payment  and 
deposit  of  present  value  and  approving  the  mortality  and  remar- 
riage tables  adopted  by  the  Commission.  The  two  Court  of 
Appeals  opinions  are  as  follows : 

AoAHs  V.  New  Yobk,  Ontaseo  &  Western  Rt.  Co.,  220  N.  Y.  Rep.  579, 

Jsn.  30,  1917. 

CxTDDXBACK,  J.:  The  order  appealed  from  which  required  the  deposit  in 
the  state  fund  by  the  employer  and  self-insurer  of  the  money  to  meet  the 
future  payments  of  an  award  was  properly  reversed  at  the  Appellate  Division, 
for  the  reason  that  section  27  of  the  Workmen's  Compensation  Law  (Ccms. 
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Laws,  ch.  67)>  which  requires  such  deposit,  does  not  apply  to  an  award  made 
to  a  widow.  It  does  not  contemplate  and  fails  to  provide  for  weighing  or 
determining  the  contingency  of  the  widow's  remarriage  —  whidi  would  bring 
about  a  cessation  of  the  payments  to  her. 

The  order  appealed  from  should  be  .affirmed,  with  costs  against  the  state 
industrial  commission. 

Pound,  J.  (dissenting) :  It  must  be  remembered  that  we  are  oonstroing 
a  workmen's  compensation  law  with  its  usual  incidents.  The  scheme  of  the 
statute  is  reasonably  comprehensive.  Section  25  provides  that  the  oonunia- 
sion  may,  in  the  interest  of  justice,  award  to  the  injured  person,  or  to  the 
beneficiaries  in  case  of  death,  a  lump  sum  in  lieu  of  periodical  payments. 
Section  27  covers  cases  only  where  periodical  payments  are  awarded  and 
payment  thereof  is  assumed  by  the  State  fund  by  a  deposit  of  the  present 
value  thereof  in  trust.  One  lump  sum  payment  is  made  under  sectian  2S 
and  the  case  is  closed.  Periodical  payments  are  continued  under  aectiaa 
27  for  the  full  period  of  liability.  Death  is  a  personal  injury  within  the 
meaning  of  the  statute  {Crapo  v.  City  of  Syracufe,  183  X.  Y.  395)  which 
makes  it  possible,  under  section  27,  to  compute  the  present  value  of  future 
payments,  "with  due  r^ard  to  life  contingencies."  The  contingency  of 
remarriage  in  case  of  widows  comes  plainly  within  the  spirit  of  the  statute 
as  well  as  its  letter,  and  the  statute  clearly  means  that  due  regard  most 
be  given  to  it.  Every  reason  for  permitting  the  present  value  of  all  future 
payments  to  be  computed  in  cases  of  life  interests  applies  to  life  interests 
subject  to  the  contingency  of  remarriage.  Actuarial  science  determines  the 
probabilities  of  remarriage  from  experience  tables, 'as  the  expectation  of 
life  is  determined.  The  industrial  commission  may  (t  67)  adopt  reasonable 
rules  to  carry  into  effect  the  provisions  of  the  law  and  the  collection, 
maintenance  and  disbursement  of  the  state  insurance  fund.  The  Northampton 
table  of  mortality  rests  upon  the  observations  of  the  population  of  a  single 
English  town.  It  was  long  in  use  imder  the  General  Rules  of  Praotioeu 
The  same  is  true  of  the  Carlisle  table  from  which  the  value  of  life  estates 
is  computed  in  our  courts  to  this  day.  (General  Rules  of  Practice,  LXX.) 
In  the  present  perfected  stage  of  vital  statistics  the  probable  number  of 
widows  of  a  given  age  out  of  a  given  number  who  will  remarry  in  a  given 
period  may  be  determined  with  essential  accuracy  as  any  other  life  con- 
tingency may  be  determined.  The  remarriage  table  of  the  Dutch  Royal 
Insurance  Institution,  which  governs  the  awards  and  payments  under  the 
provisions  of  the  Dutch  Compensation  Law,  was  properly  adopted  by  the 
tsommission  as  the  only  experience  table  of  the  kind  applicable  to  our 
conditions,  and  it  will  serve  until  it  is  corrected  by  local  experience. 

The  order  of  the  Appellate  Division  should  be  reversed  and  that  of  the 
industrial  commission  affirmed. 

HisoocK,  Ch.  J.,  Chasb,  Colijn,  Hogan  and  Cabdozo,  JJ.,  concur  with 
OuDDEBACK,  J.;  PouiH),  J.,  rcads  dissenting  memorandum.  Order  affirmed, 
etc. 

By  amendments  to  §  27,  the  L^islature  of  1917  undertook  to 
overcome  the  effect  of  these  court  decisions  in  the  Adams  case. 
It  eliminated  the  proviso  that  had  suggested  the  impossibility  of 
computing  present  value  under  some  circumstances  and  named 
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certain  mortality  and  remarriage  tables  as  authoritative.  It 
inserted  other  clauses  supposedly  designed  to  override  any  con- 
traiy  provisions  of  the  law  and  to  permit  the  Commission  to  act 
relative  to  classes  or  groups  of  cases  by  omnibus  resolutions.  It 
elaborated  the  provisions  of  the  section  relative  to  an  aggr^ate 
trust  fund. 

After  the  passage  of  this  act  amendatory  of  §  27  the  Com- 
mission obtained  from  the  Appellate  Division  an  affirmation  of 
its  power  and  authority  to  require  payment  into  the  state  fund 
"of  the  present  value  of  unpaid  death  benefits  in  cases  in  which 
awards  were  made  prior  to  July  1,  1917,"  the  date  upon  which 
said  amendatory  act  became  effective:  Matter  of  Resolution  State 
Industrial  Comm.,  181  App.  Div.  962,  Dec.  28,  1917;  224  N.  Y. 
13,  May  28,  1918. 

A  year  after  passage  of  the  amendatory  act,  on  May  21,  1913, 
the  Commission,  by  issue  of  a  general  direction  and  prescription 
of  a  set  of  rules,  renewed  its  efforts  to  collect  into  its  aggregate 
trust  fund  the  present  value  of  death  benefit  awards  made  by 
it  against  mutual  insurance  companies  and  self-insurers.  This  new 
order  affected  all  death  benefits  for  accidents  occurring  during  the 
six  months  immediately  following  the  going  into  effect  of  the 
amendments  of  L.  1917,  ch.  706,  to  §  27  and  required  payment 
of  them  into  the  trust  fund  on  or  before  July  31,  1918. 

Appeals  were  taken  to  the  Appellate  Division  from  the  order. 
In  the  fitrst  case  to  receive  its  attention  the  appellant  employer 
and  insurance  carrier  confined  their  brief  to  an  argument  that 
it  was  impossible  to  compute  the  present  value  of  awards  to  the 
dependent  relatives  named  in  Workmen's  Compensation  Law, 
§  16,  subd.  4,  because  of  the  absence  and  impossibility  of  actu- 
arial tables  determinative  of  the  duration  of  dependency. 
IN'umerous  contingencies,  th^  declared,  might  make  a  mother 
cease  to  be  depeDdent,  such  as  increase  of  her  wages,  remarriage, 
support  by  her  other  children  or  receipt  of  a  large  devise  or  gift. 
Th^  won  their  case.  The  Appellate  Division  reversed  the 
Commission's  decision  with  brief  opinion  as  follows: 

Baduit  v.  Columbia  Rope  Co.,  184  App.  Div.  718,  Nov.  13,  1918. 
John  M.  Kellogg,  P.  J.:     By  eubdiviaion  4  of  section  16  of  the  Work- 
men's Compensation  Law,  an  award  to  a  dependent  mother  is  only  payable 
during  her  dependency. 
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In  Adams  v.  New  York,  Ontario  d  Western  R,  Co,  (175  App.  Div.  714;  220 
X.  T.  579)  it  waa  held  that  the  Oommisaion  could  not  commute  future  pay- 
ment«  directed  to  be  m^de  to  a  widow  during  widowhood.  After  that  deeioiaB 
it  waa  provided,  by  chapter  705  of  the  Laws  of  1917,  that  conrniutationa 
under  section  27  shall  be  upon  the  basis  of  the  Surrivorahip  Annuitants' 
Table  of  Mortality  and  the  Remarriage  Tables  of  the  Dutch  Royal  Insurance 
Institution.  That  amendment  was  intended  to  permit  the  commutation  of 
an  award  payable  to  a  widow  during  widowhood,  and  to  fix  a  basis  for  such 
commutation.  But  that  basis  would  not  apply  to  an  award  during  depoidency. 
Neither  would  a  life  table  furnish  any  basid  for  such  commutation.  It  is 
evident  that  the  Commission  treated  the  award  in  this  case  as  one  payable 
during  life,  but  by  aubdi vision  4  of  section  16  of  the  Workmen'a  Ckunpenaa- 
tion  Law  it  continues  only  during  dependency.  The  O)mmiaaion  cannot 
determine  that  such  an  award  is  of  value  equal  to  a  life  award  and  com- 
pute it  on  that  basis.  The  appeal,  therefore,  is  governed  by  the  AdatM 
case. 

The  decision  should  be  reversed.     All  concurred.    Determination  reversed. 

The  Bailey  case  was  argued  and  decided  in  prospect  of  more 
general  and  more  important  decisions  to  follow  in  pending  cases 
of  death  benefits  to  widows  and  children  not  conting«it  upon 
dependency.  These  decisions  were  forthcoming  on  Jannaiy  8, 
1919.  The  same  briefs  and  a  single  opinion  cover  them  all.  The 
briefs  of  the  appellant  employers  rest  upon  the  Adams  decision, 
which  they  declare  has  been  offset  only  in  part  by  the  amend- 
ments to  §  27.  They  also  attack  the  constitutionality  of  §  27, 
a  line  of  attack  which  did  not  figure  in  the  Adams  casa  In 
reversing  the  Commission's  decision  a  second  time,  the  Appellate 
Division  is  of  opinion  that  if  the  Oommission's  construction  of 
§  27  is  correct,  said  section  is  clearly  unconstitutional.  It  holds, 
however,  that  the  Commission's  construction  is  incorrect,  though 
much  of  its  lengthy  opinion  deals  with  constitutional  aspects. 
It  says  that  there  is  nothing  in  §  27,  notwithstanding  the  Legis- 
lature's amendments,  "which  permits  the  Commission  to  make 
an  omnibus  order  like  the  one  in  question,  discriminating  against 
certain  employees  and  certain  kinds  of  insurance."  The  opinion 
in  full  is  as  follows: 

Sperduto  v.  N.  Y.  City  Ihtteebobough  Rt.  Co.,  186  App.  Div.  145,  Jan,  8, 1919. 
Joniv  M.  Kellogo,  P  .J.:  This  is  an  appeal  from  a  determination  of  the 
State  Industrial  Commission,  June  28,  1918,  requiring  the  appellant,  a  self- 
insurer,  to  pay  in  cash  to  the  Commission  the  alleged  present  worth  of  the 
weekly  payments  directed  to  be  made  by  an  award  of  March  14,  1918,  to  a 
widow  during  widowhood  and  to  minor  children  during  dependency.    Adams  v. 
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New  York,  0.  d  W.  R.  Co.  (176  App.  Div.  714;  220  N.  Y.  579)  held  that 
such  a  direction  could  not  be  made  with  reference  to  an  award  to  a  widow, 
but  after  the  decision  of  that  caae  section  27  of  the  Workmen's  Compensa- 
tion Law  was  amended  by  chapter  705  of  the  Laws  of  1017,  and  the  action 
of  the  Commission  is  based  upon  that  amendment.  We  reversed  the  deter- 
mination in  the  Adams  case  upon  the  ground  that  there  was  no  legal  basis 
upon  which  the  Commission  could  determine  when,  if  ever,  the  widow  would 
remarry,  and  that  sections  27  and  25  should  be  read  together,  and  that  the 
payment  of  a  gross  sum  was  only  authorized  in  exceptional  cases  where 
the  Commission  found  in  its  discretion  that  the  interest  of  justice  so  required. 
The  Court  of  Appeals  affirmed  our  decision  upon  the  first  ground  stated, 
without  considering  the  second  ground.  Its  decision  did  not  destroy  the  effect 
of  our  decision  in  that  respect.  It  was  content  to  rest  its  decision  upon 
the  one  ground. 

In  Ma4ter  of  the  Adoption  of  a  Resolution  Requiring  the  Payment  into\ 
the  Btate  Fund  of  the  Present  Value  of  Death  Benefits  Pursuant  to  the 
Provisions  of  Section  27  of  the  Workmen's  Compensation  Law,  us  Amended 
hy  Chapter  705  of  the  Loads  of  1917  (181  App.  VAv  962),  the  Conmiission 
a«ked  this  court  to  determine  whether  the  amendment  of  1917  applied  to 
awards  made  before  its  enactment,  and  we  concluded  it  did.  The  Court 
of  Appeals  (224  N.  Y.  13)  dismissed  the  appeal  upon  the  ground  that  the 
resolution  presented  no  matter  which  the  court  could  pass  upon.  We  are, 
therefore,  free  to  consider  the  effect  of  section  27,  as  amended,  as  applied 
to  the  facts  in  this  case. 

The  Commission  duly  made  an  award  of  death  benefits  of  four  dollars 
and  twenty-ono  cents  per  week  to  the  widow,  who  waB  then  about  forty- 
one  years  of  age,  during  widowhood,  and  one  dollar  and  twenty-nine  cents 
per  week  to  each  of  the  four  children  during  dependency.  The  awards  to 
the  children,  under  the  act,  terminated  respectively  when  they  became 
eighteen  years  of  age.  Upon  the  remarriage  of  the  widow  she  receives  under 
the  act,  two  years'  compensation  in  one  sum.  The  award  to  each  child  was 
ten  per  cent  of  the  weekly  wage,  and  upon  the  death  of  the  widow,  any  sur- 
viving child  was  thereafter  to  receive  fifteen  per  cent  instead  of  ten  per 
;oent  The  Commission  has  not  changed  the  award,  and  it  standa  as  ite 
final  judgment,  and  the  mandate  of  the  statute,  as  to  the  amount  which  the 
appellant  must  pay,  and  which  the  widow  and  children  shall  receive. 
^  May  21,  1918,  the  Commission  adopted  a  resolution  that  every  mutual 
association  and  every  self -insurer  shall  on  or  before  July  31,  1918,  ''pay  into 
the  aggregate  trust  fund  of  the  State  Insurance  Fund  the  present  value  as 
of  that  date  of  the  future  installments  of  compensation  under  every  award 
against  such  carrier  for  death  claims  arising  from  accidents  occurring  between 
July  1,  1917,  and  December  31,  1917,  both  inclusive,  together  with  the 
necessary  expense  loading  thereon,"  and  further  provided  the  manner  in  which 
the  computation  should  be  made.  On  June  28,  1918,  pursuant  to  that 
resolution,  the  Commission  directed  the  appellant  to  pay  into  the  State 
Insurance  Fund  $6,456.11,  which  it  determined  W€is  the  net  present  value 
of  the  future  installments,  together  with  loading  for  administration  expenses 
^our  per  cent   ($218.24),  making  the  total,  $5,674.35. 

The  employer  had  duly  qualified  as  a  self -insurer,  and  no  question  was 
raised  as  to  its  ability  to  meet  its  obligations  aa  such.    No  findings  of  fact 
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and  conclusions  of  law  were  filed  as  required  by  section  23  of  the  act.  There 
was  no  hearing  or  inquiry  as  to  the  facts,  upon  notice,  and  the  defendant 
did  not  have  a  day  in  court.  The  determination  appealed  from,  therefore, 
must  rest  solely  upon  the  resolution,  as  the  arbitrary  act  of  the  Commis- 
sion, based  upon  no  fact  with  reference  to  this  case  except  that  the  defendant 
is  a  self-insurer.  It  is  evident  that  the  determination  singles  out  the  self- 
insurer  and  the  mutual  insurance  association,  and  arbitrarily  requires  them 
to  pay  a  gross  sum,  while  no  such  requirement  is  made  of  the  stock  com- 
panies or  the  State  Insurance  Fund.  The  terms  of  the  section  permit  the 
commutation  of  all  death  benefits  and  other  compensation  for  a  period  of 
104  weeks  or  more;  the  resolution  applies  only  to  death  claims  for  accidents 
occurring  between  July  1,  1917,  and  December  31,  1917.  In  cases  of  total 
permanent  disability  section  15  allows  to  the  injured  employee  two-thirds  of 
the  weekly  wages  for  life,  which  may  equal  or  be  greater  than  the  weddj 
payments  to  a  widow,  and  may  continue  for  many  years.  It  is  difficult  to 
understand  why  the  self-insurer  and  the  mutual  association  were  not  required 
to  commute  the  payments  for  such  an  injured  employee. 

These  considerations  make  it  clear  that  the  resolution  was  not  based  oo 
any  possible  feeling  of  insecurity  as  to  the  payments  to  be  made  by  the 
self-insurer  and  the  mutual  association. 

If  the  Commission  may  make  such  discrimination,  the  question  still  ronaini 
whether  it  may  act  arbitrarily,  or  whether  its  discretion  must  be  moved  by 
some  fact  in  the  particular  case,  as  we  held  in  the  Adams  case.  Also  whether 
the  determination  is  not  an  illegal  interference  with  the  defendant's  prop- 
erty rights. 

The  amendment  to  section  27,  made  in  1917,  it  is  claimed  avoids  the  effect 
of  the  decision  in  the  Adams  case.  It  provides:  ''Depositing  future  pay- 
ments. If  an  award  under  this  chapter  requires  payment  of  death  bosefits 
or  other  compensation  by  an  insurance  carrier  or  employer  in  periodical 
payments,  the  Commission  may,  in  its  discretion,  at  any  time,  any  provision 
of  this  chapter  to  the  contrary  notwithstanding,  compute  and  permit  or 
require  to  be  paid  into  the  State  fund  an  amount  equal  to  the  present  value 
of  all  unpaid  death  benefits  or  other  compensation  in  cases  in  which  awards 
are  made  for  total  permanent  or  permanent  partial  disability  for  a  period 
of  one  hundred  and  four  weeks  or  more,  for  which  liability  exists,  together 
witn  such  additional  sum  as  the  Commission  may  deem  necessary  for  a 
proportionate  payment  of  expenses  oC  administering  the  fund  so  created." 
The  moneys  so  paid  constitute  an  aggregate  and  indivisible  fund;  the  employer 
is  to  be  discharged  from  further  liability,  and  this  fund  is  to  be  kept  separate 
from  other  moneys  of  the  State  Fund  and  the  State  Fund  is  not  liable  for 
any  losses  or  charges  against  such  special  fund.  The  section  also  pro- 
vides: "All  computations  made  by  the  Commission  shall  be  upon  the  basis 
of  the  survivorship  annuitants'  table  of  mortality,  the  remarriage  tables 
of  the  Dutch  Royal  Insurance  Institution  and  interest  at  three  and  one- 
half  per  centum  per  annum." 

The  Commission  has  exercised  very  extraordinary  powers,  which  entirely 
change,  in  the  case  of  the  self -in  surer  and  the  mutual  insurer,  the  plan  of 
payment  fixed  by  the  Legislature  in  compensation  cases.  The  theory  of  the 
law  is  that  the  business,  in  an  easy  way,  by  periodical  payments,  must  bear 
the  losses  sustained  by  the  employee  or  his  dependents,  and  that  the  losses 
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shall  be  paid  in  substantially  the  manner  in  which  the  wages  were  paid, 
but  that  the  Commission  may,  in  a  given  case,  commute  the  payments  to 
one  or  more  lump  sums  in  its  discretion  and  in  the  "  interest  of  justice." 
The  Commission  has  proceeded  upon  the  theory  that  the  Legislature  has 
substantially  given  it  the  power  to  reverse  section  25  and  arbitrarily  to  make 
new  laws  in  certain  cases  —  a  power  which  the  Legislature  has  not  the 
authority  to  give. 

If  the  Commission  has  correctly  construed  section  27,  it  is  clearly  uncon- 
stitutional. But  the  courts  will  hesitate  in  construing  a  statute  in  a  way 
which  makes  it  unconstitutional,  and  will  go  to  the  limit  of  construction  in 
sustaining  it.  Every  reasonable  intendment  is  in  favor  of  its  validity. 
There  is  nothing  in  the  section  which  permits  the  Commission  to  make  an 
omnibus  order  like  the  one  in  question,  discriminating  against  certain 
employees  and  certain  kinds  of  insurance.  The  clause  in  the  section  that  the 
Commission  may  commute  one  or  more  awards  by  one  or  more  resolutions, 
may  be  construed  as  meaning  that  the  Commission  may  hold  a  hearing  on 
notice,  inquire  into  the  facts  as  to  an  insurer  which  may  have  several  awards 
against  it,  upon  facts  similar  in  their  nature,  and  that  an  investigation 
and  a  separate  trial  in  each  of  such  cases  is  not  necessary.  It  may  have 
other  proper  construction,  but  it  was  not  intended  to  permit  the  Commis- 
sion arbitrarily  to  change  the  Workmen's  Compensation  Law  and  commute 
awards  without  notice  and  without  hearing,  based  solely  on  the  kind  of 
insurance  accepted. 

By  section  50  of  the  act  the  employer  may  furnish  one  of  three  kinds  of 
insurance:  (1)  Subdivision  1  provides  for  insurance  in  the  State  Fund; 
(2)  subdivision  2  for  insurance  in  a  stock  company  or  mutual  association 
authorized  by  law  to  transact  such  business,  or  (3)  subdivision  3  by  the 
employer  qualifying,  with  the  approval  of  the  Commission,  as  a  self-insurer. 
The  Commission  has  tJie  right  to  revoke  the  consent  at  any  time  for  cause 
shown.  It  seems  idle  for  the  statute  to  provide  for  three  kinds  of  insurance 
unless  each  insurer  is  to  stand  in  the  same  position,  with  equal  liability  and 
responsibility.  The  payments  under  the  act  are  to  be  the  same  without 
regard  to  the  kind  of  insurance  furnished.  If  an  extra  burden  is  placed 
upon  the  self-insurer  and  the  mutual  association,  solely  because  they  are 
such,  it  is  an  illegal  discrimination  and  without  effect.  When  United  States 
four  and  one-quarter  per  cent  bonds  are  selling  at  a  discount;  when  the  best 
railroad  companies  in  the  country  cannot  borrow  money  at  six  per  cent  and, 
as  a  favor  and  in  the  interest  of  the  public,  the  government  is  advancing 
necessary  money  to  them  at  six  per  cent,  there  can  be  no  question  but  that 
computing  the  value  of  the  award  on  a  basis  of  three  and  one-half  per  cent 
interest,  and  requiring  cash  payment  within  a  few  days,  is  a  heavy  burden. 
Weekly  payments  of  a  small  amount  are  not  a  serious  burden  upon  a  self- 
insurer,  but  the  requirement  that  the  present  value  of  all  future  payments 
shall  be  made  in  cash  at  once  would  be  ruinous.  Laying  aside  all  other 
considerations,  if  a  sum  is  payable  each  week  by  a  business  to  a  woman 
during  her  wido»vhoQd,  it  is  a  grievous  burden  to  compel  it  to  pay  the  present 
value  of  such  payments  at  once  in  cash.  A  government,  a  bank,  insurance 
company,  corporation  or  individual  cannot  ordinarily  pay  at  once  the  cash 
present  value  of  all  its  obligations  payable  in  the  future.  Credit  is  the 
life  of  business.     The  extent  of  the  burden  cast  upon  the  appellant  as  a 
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self -insurer  by  the  determination  is  not  the  only  consideration;  an  Hnportant 
fact  is  that  it  is  required  to  liquidate  its  liability  in  a  manner  different  from 
that  required  of  other  employers  and  insurers,  and  such  requirement  is  based 
solely  upon  the  fact  of  self -insurance. 

If  the  Commission  may  be  justified,  in  any  case,  in  casting  such  a  burden 
upon  an  employer,  there  must  be  facts  and  circumstances  in  the  case,  and 
shown  in  the  findings  which  move  and  compel  its  discretion  in  that  respect 
Its  action  cannot  be  arbitrary!  It  is  said  that  such  commutation  makes  the 
employee  more  secure.  The  same  may  be  said  of  insurance  in  a  stock  com- 
pany. But  it  is  not  entirely  clear  that  the  employee  is  made  more  secure. 
That  is  a  question  which  the  future  alone  can  determine.  Disaster  may 
overtake  the  special  fund,  unwise  investments  may  be  made,  and  the  section 
expressly  provides  that  losses  in  thi^  fund  shall  not  be  made  up  from  the 
State  Fund,  so  that  if  there  is  a  deficiency  in  this  fund  the  employee  must 
suffer.  If,  for  any  reason,  the  determination  or  the  section  ehould  be  held 
invalid  as  to  the  employee,  then  the  insurer  might  be  liable  under  the  origintl 
award,  thus  exacting  double  compensation.  It  is  urged  that  subdivision  3 
of  section  50,  ae  amended  in  1917,  provides  that  the  Commission  ma? 
require  an  agreement  upon  the  part  of  the  employer  to  pay  any  awards 
commuted  under  section  27  of  the  act  into  the  special  fund  of  the  State 
Fund,  as  a  condition  of  self -insurance.  That  does  not  mean  that  the  employer 
must  observe  every  arbitrary  and  illegal  act  of  the  Commission,  but  only 
its  lawful  acts.  The  appellant,  upon  filing  the  securities  and  proofs  required 
by  the  Commission,  qualified  and  wa«  accepted  as  a  self-insurer,  June  27, 
1914.  The  Commission  did  not  require,  and  then  had  no  power  to  require, 
such  an   agreement. 

Many  times  it  is  necessary  for  the  court  to  determine  the  probahle  dura* 
tion  of  a  life,  and  it  refers  to  the  mortality  tables  to  enable  it,  with  or 
without  other  evidence,  to  determine  the  question.  Such  tables,  from  their 
public  nature  and  general  use,  are  treated  as  some  evidence,  but  are  not 
absolutely  conclusive.  The  court  may  take  into  consideration  any  other 
facts  proper  to  be  considered.  There  are  exceptional  cases  where,  by  long 
usage,  the  courts  use  certain  well-known  tables  to  determine  approximately 
the  value  of  life  and  other  interests.  The  use  of  such  tables  for  compulsory 
adjustment  are  substantially  limited  to  cases  where  the  court  is  called  upon 
to  marshal  assets,  or  distribute  funds  in  court,  which  have  been  bronglit 
there  in  regular  course,  and  the  adjustment  is  a  mere  incident  to  the  distri- 
bution or  division.  The  Code  of  Civil  Procedure  and  the  General  Rules  of 
Practice  provide  that  where  funds  are  paid  into  court  to  be  invested  for 
the  benefit  of  a  life  tenant,  a  tenant  by  the  curtesy  or  in  dower,  the  invest- 
ment shall  be  at  the  expense  of  such  person,  but  if  he  is  willing  to  take  a 
gross  sum,  it  may  be  computed  by  the  use  of  the  mortality  tables,  with  an 
interest  basis  of  five  percentum.  (Rule  70;  Code  Civ.  Proc.  S§  1569,  1617, 
2717.)  In  marshalling  the  assets  of  insolvent  insurance  companies,  and  in 
like  ca«es,  the  courts,  in  distributing  them,  compute  contingent  interests 
upon  the  basis  of  mortality  tables.  But  these  are  cases  where  the  moneys 
are  actually  in  the  court  and  the  distribution  is  made  necessary  by  that 
fact.  I  know  of  no  case  where  the  court  can  0(Mnpel  a  life  -tenant,  or  persoB 
entitled  to  receive  an  annuity,  to  receive,  or  the  remainderman  to  pay,  a 
gross  sum  in  lieu  of  the  life  estate,  unless  such  payment  is  necessary  in 
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order  to  marshal  and  distribute  funds  already  in  court.  It  cannot  compel 
funds  to  be  brought  into  court  solely  for  the  purpose  of  the  liquidating  of 
future  contingent  payments. 

In  dealing  with  the  individual  the  State  is  not  all  powerful.  There  ore 
still  certain  limitations  upon  its  right  to  interfere  with  the  individual  and 
his  property.  A  person  who  is  competent  to  do  buariness,  and  who  meets  his 
obligations  and  does  not  violate  the  law  cannot  be  deprived  of  his  property 
against  his  will  except  under  the  authority  given  by  the  State  Constitution 
to  condemn  real  property  for  public  use.  If  he  has  the  life  use  of  certain 
mcmey,  the  State,  under  ordinary  circumstances,  cannot  compel  him  to  take 
a  gross  sum  in  lieu  of  it,  or  if  he  is  required  to  pay  a  certain  sum  to  an 
individual  during  the  life  of  that  individual,  the  State  cannot  compel  him 
to  anticipate  the  payment  by  a  gross  sum.  The  rights  of  parties  as  fixed 
by  contract  and  by  judgment  should  stand.  If  the  payment  of  money  depends 
upon  the  life  or  remarriage  of  a  widow,  the  payor  has  the  benefit  of  the 
chance  that  she  may  die  or  remarry  at  an  early  date  and  relieve  him  of  the 
other  payments,  and  any  act  of  the  State  which  deprives  him  of  that  bene- 
fit and  gives  it  to  the  State  or  another  is  an  invasion  of  his  legal 
rights.  The  award  of  the  Commission,  unappealed  from,  is  a  final  deter- 
mination of  the  rights  of  the  parties.  The  Commission,  without  being 
called  to  action  by  any  particular  fact,  arbitrarily  determines  that  the 
assumed  present  value  of  this  class  of  awards  must  be  paid  into  the  special 
fund,  and  that  the  appellant  shall  not  have  the  benefit  which  may  come  from 
the  death  or  remarriage,  but  that  such  benefit  shall  inure  to  the  special 
fund.  There  is  no  good  reason  manifest  why  such  order  should  have  been 
made.  If  the  State  concludes  that  it  is  unwise  to  permit  an  employer  to 
qualify  as  a  self-insurer,  the  act  should  be  amended.  The  C<»nmi8sion  should 
not  amend  it  indirectly  by  its  arbitrary  discrimination  against  such  insurers. 
The  State  or  its  Commission  cannot  speculate  in  the  lives  or  marriage  of 
individuals,  or  deal  in  contingencies.  If  there  were  a  just  doubt  about  the 
ability  of  the  appellant  to  meet  future  payments,  additional  security  may 
be  required  at  any  time.  If  the  amount  of  the  present  value  of  the  awards 
were  to  be  deposited  in  the  fund  as  security,  with  the  right  to  the  insurer 
to  receive  the  equitable  part  of  the  fund  released  from  time  to  time  by 
the  children  dying,  arriving  at  eighteen  years  of  age  or  ceasing  to  be  depend- 
ent, or  the  widow  remarrying  or  dying,  the  objections  to  the  statute  as  it 
is  construed  by  the  Conmiission  would  be  less  forcible.  But  the  commuta- 
tion made  is  not  for  the  benefit  of  the  employer  or  the  employee,  but  for 
the  benefit  of  the  State  Fund  administered  by  the  Commission. 

The  appellant  is  not  only  required  to  pay  the  value  of  the  future  pay- 
ments, but  is  required  to  pay  four  per  cent  in  addition  for  the  purpose  of 
administering  the  fund.  We  know  of  no  case  where  a  remainderman  is 
compelled  to  pay  the  full  value  of  the  life  estate  and  an  addition  of  four 
per  cent  for  the  handling  of  the  fund.  Rule  70  of  the  General  Rules  of 
Practice  provides  that  the  life  tenant  must  pay  the  expense  of  handling 
the  fund  paid  into  the  public  treasury  for  his  benefit. 

There  is  no  ciTtainty  that  any  widow  will  remarry.  It  depends  upon 
so  many  different  and  obscure  circumstances  that  a  guess  can  hardly  be 
hazarded.  The  age,  personal  appearance,  attractiveness,  means,  acquaintances, 
opportunity,  the  personal  wishes  of  the  woman,  her  health,  and  so  many  other 
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considerations  enter  into  the  question  that  there  is  no  substantial  basis  for 
a  judgment  in  a  particular  case  whether  or  not  she  will  remarry.  We  infer 
from  section  27  that  the  Dutch  Royal  Insurance  Institution  is  willing  to  take 
chances  and  wager  upon  the  remarriage  of  a  widow.  Hiere  is  a  general 
understanding  that,  for  a  proper  consideration,  certain  companies  are  willing 
to  wager  against  any  contingency.  These  are  not  insurances  against  an 
event  which  must  happen,  and  the  time  of  its  happening  is  the  only  uncer- 
tain question,  but  are  pure  gambles  whether  or  not  certain  things  will  or 
will  not  happen.  On  the  question  of  remarriage  of  widows,  appellant  is 
solely  interested  in  this  particular  widow,  and  it  has  bound  itself  to  pay  to 
her  a  certain  sum  during  her  widowhood.  The  continuance  of  the  pay- 
ments depends  upon  this  widow,  and  not  upon  a  certain  average  which  may 
be  arrived  at  as  to  widows  in  general.  It  is  a  mere  guess  as  to  whether  this 
widow  will  remarry,  or  when  she  will  remarry,  if  such  an  event  happens. 
Here  the  Commission  not  only  has  assumed  to  fix  the  value  of  the  future 
payments  to  the  widow,  but  also  of  the  payments  to  each  of  the  children, 
based  upon  a  probable  death  under  eighteen  years  of  age  and  continued 
dependency.  It  must  have  calculated  when  the  lump  sum  representing  two 
years'  payments  will  be  paid  to  the  widow  if  she  remarries,  and  when,  if 
ever,  the  interest  of  any  of  the  children  will  be  increased  one-half.  If  the 
statute  is  confined  to  special  and  extraordinary  cases  where  a  hearing 
on  notice  shows  that  the  interest  of  justice  requires  a  conunutation,  we  are 
not  condemning  it.  We  are  only  holding  that  its  proper  construction  cannot 
justify  the  resolution  or  the  order  in  question. 

Certain  computations,  based  upon  the  payments  to  be  made  to  the  widow, 
show:  The  payments  during  widowhood  on  a  three  and  one^half  per  cent 
interest  basis  with  an  allowance  of  two  years'  pay  upon  remarriage  would 
give  a  value  of  $3,536.18;  upon  a  five  yer  cent  interest  basis  of  $3009.54,  and 
upon  a  six  per  cent  interest  basis  of  $2,694.29.  If  the  payments  to  the  widow 
are  to  be  during  her  natural  life,  the  commutation  on  the  basis  of  three  and 
one-half  per  cent  would  be  $3,928.56;  on  a  five  per  cent  interest  basis  it 
would  be  $3,263.86,  and  on  a  six  per  cent  interest  basis,  $2,924.8S.  These 
figures  demonstrate  that  the  interest  of  justice  did  not  require  the  commuta- 
tion in  question  and  that  an  unreasonable  and  unjust  burden  has  been 
cast  upon  the  appellant.    I  favor  reversal. 

All  concurred,  except  Cochbaite  and  H.  T.  Kellogo,  JJ.,  dissenting. 
Determination  reversed. 

The. decisions  of  the  Appellate  Division  in  the  following  cases 
rest  upon  the  Sperduto  opinion  and  are  of  the  same  date:  Liiawaa 
V.  Johnson,  Case  No.  20877,  Aug.  2,  1918;  187  App.  Div.  911; 
Schoor  V.  Colonial  Printing  Co.,  Case  I^o.  70163,  May  21,  1918; 
187  App.  Div.  912;  and  McQuire  v.  Yonkers  R.  R.  Co.,  Case 
No.  63220,  May  21,  1918;  187  App.  Div.  911. 

In  its  opinion  in  the  Sperduto  case  the  Appellate  Division 
points  out  that  the  part  of  its  opinion  in  the  Adams  case  which 
bases  decision  upon  points  other  than  the  impossibility  of  comput- 
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ing  "  present  value  "  is  still  authoritative,  the  Court  of  Appeals 
having  based  its  decision  in  the  Adams  case  solely  upon  the  impos- 
sibility of  calculating  the  present  value  of  an  award  to  a  widow 
because  of  the  contingency  of  remarriaga  "  Payment  of  a  gross 
sum,"  the  Appellate  Division  still  holds,  "  is  only  authorized  in 
exceptional  cases  where  the  Commission  finds  in  its  discretion  that 
the  interests  of  justice  so  require." 

Upon  appeal  of  the  State  Industrial  Commission  from  the  Ap- 
pellate Division's  order  in  the  Sperduto  case,  the  Court  of  Appeals 
dismissed  the  appeal  with  opinion  in  which  it  holds  that  appeal 
from  a  notice,  such  as  the  direction  to  pay  present  value  into  the 
state  fund  in  the  Adams  and  Sperduto  cases,  presents  nothing 
which  the  courts  can  review,  appeals  being  limited  by  Workmen's 
Compensation  Law,  §  ^S,  to  "  awards  "  or  "  decisions "  of  the 
Commission. 

For  guidance  of  the  Commission,  the  court  appends  some 
remarks  as  to  the  nature  of,  and  the  method  of  revising  "  awards." 
It  declares  also  that  it  does  not  mean  to  intimate  that  §  27  is  a 
valid  enactment.     The  opinion  is  as  follows :  ' 

Sperduto  v.  N.  Y.  City  Intbrborouoh  Rt.  Co.,  226  N.  Y.  73,  Mar.  18,  1919. 

McLauohun,  J. :  The  respondent  is,  and  during  the  times  referred  to  was, 
a  self-insurer  under  the  Workmen's  Compensation  Law.  Some  time  prior  to 
the  6th  of  March,  1918,  one  Angelo  Sperduto,  whUe  in  its  employ,  received  an 
injury  which  resulted  in  his  death,  for  which,  on  the  14th  of  March,  1918,  an 
award  of  compensation  was  made  to  his  widow  and  dependents.  The  award 
directed  that  certain  payments  be  made,  per  week,  to  the  widow  during 
widowhood,  and  to  the  dependents  during  dependency. 

On  the  2l8t  of  May,  1918,  the  Conmiission  passed  a  resolution  to  the  effect 
that  every  mutual  compaisation  insurance  company  and  every  self-insurer 
should,  on  or  before  July  31,  1918,  pay  into  the  state  fund,  as  a  special  fund, 
under  the  terms  of  section  27  of  the  Workmen's  Compensation  Law,  as 
amended  by  chapter  705  of  the  Laws  of  1917,  the  present  value  as  of  that  date 
of  the  future  installments  of  death  benefits  under  every  award  against  such 
carrier  for  death  occurring  as  a  result  of  accident  happening  between  July,  1, 
1917,  and  Decemfber  31,  1917,  inclusive. 

On  the  28th  of  Jime  following,  the  commission,  by  its  cashier,  sent  to  the 
respondent  a  notice  which  referred  to  the  claim  by  number,  and  read,  in  part, 
as  follows: 

"  Obktlemen. —  Pursuant  to  the  requirements  of  a  resolution  of  the  State 
Lidustrial  Commission,  duted  May  21,  1918,  you  are  hereby  instructed  to  pay 
into  the  State  Insurance  Fund,  under  the  terms  of  section  27  of  the  Workmen's 
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Compensation  Law,  the  following  amounts  in  respect  of  the  above  numbered 
award: 

Net  present  value  of  future  installmenta  of  comfpfflisation $5,456  11 

Loading  for  administration  expense   (4  per  cent.) 218  di 

Total  to  be  paid  in $5,674  35 


*  This  amount  is  required-  to  be  paid  on  or  before  July  31,  1918." 

After  the  receipt  of  this  notice,  the  employer  served  a  notice  of  appeal 
which  read,  in  part,  as  follows: 

*'  Please  Take  Notice  that  New  York  City  Interborough  Railway  Company, 
the  above  named  employer  and  self-insurer,  hereby  appeals  to  the  Appellate 
Division  of  the  Supreme  Court,  Third  Judicial  Department,  from  a  dedsicm 
and  award  ox  the  State  Industrial  Commission,  Bureau  of  Workmen's  Com- 
pensation, made  herein  and  dated  June  28,  1918,  whereby  New  York  City 
Interborough  Railway  Company,  the  employer  and  self-insurer,  is  instructed 
to  pay  into  the  State  Insurance  Fund  under  the  terms  of  section  27  of  the 
Workmen's  Compensation  Law,  the  following  amounts,  in  respect  of  this 
award."    Tlien  follow  the  amounts  directed  to  be  paid. 

The  Appellate  Division  considered  the  notice  sent  out  by  the  cashier  as  a 
determination  or  decision  and  reversed  it.  The  attorney-general  appeals  to 
this  court. 

Section  23  of  the  Workmen's  Compensation  Law  (Cons.  Laws,  cih.  67) 
permits  an  appeal  from  an  award  or  decision  of  the  commission.  This  notice 
was  neither.  The  appeal,  therefore,  presents  nothing  which  this  court  can 
review  and  must  be  dismissed. 

While  the  appeal  does  not  bring  up  for  consideration  the  validity  of  the 
resolution  adopted  May  21,  1918,  we  think,  for  the  guidance  of  Uie  oom- 
mission,  it  is  proper  to  state  that  if  it  did,  the  same  result  would  follow.  The 
award  made  was  in  the  nature  of  a  judgment.  It  finally  and  conclusively 
determined  the  rights  of  the  parties  under  the  Workmen's  Compensation 
Law.  It  could  not  be  substantially  changed,  as  proposed  in  this  case,  without 
notice  to  the  parties  interested  and  an  opportunity  given  them  to  be  lieard. 
After  such  notice  and  opportunity,  before  a  different  method  of  payment 
could  be  fixed,  the  award  previously  made  either  had  to  be  vacated  or  modified, 
and  that  could  not  be  done  by  an  omnibus  resolution  like  the  one  adopted.  In 
saying  this,  however,  we  do  not  mean  to  intimate  that  section  27,  as  amended 
by  chapter  705  of  the  Laws  of  1917,  is  a  valid  legislative  enactment  Tliat 
question  is  not  before  us  and  we  do  not  consider  it. 

The  appeal  should  be  dismissed,  without  costs.  HiscocK,  Oh.  J.,  Chask, 
Collin,  Cuddeback  and  Craite,  JJ.,  concur;  iHoGAir,  J.,  concurs  in  result 
Appeal  dismissed. 

Following  the  decision  of  the  Court  of  Appeals  in  the  Sperdnto 
case,  the  Commission  took  counsel  relative  to  disposition  of  the 
large  sum  that  had  been  received  by  it  from  the  employers  and 


Digitized  by  VjOOQ IC 


Aggbbgate  TfiuST  Fund  Status  and  Policy  179 

carriers  by  way  of  deposits  to  cover  future  payments.  The  ques- 
tions involved  and  its  proposed  solutions  of  them  are  set  forth  in 
the  following  correspondence  with  the  Attorney-General: 

New  Yo»k,  (April,  1919). 
Hon.  Ghables  D.  Newtow,  Aitomey-Oeneral,  Albany,  N.  Y. 

Dear  Sir: —  The  recent  decision  of  the  courts  in  the  matter  of  Sperduto  hoA 
raised  some  very  troublesome  questions  for  this  Commission,  both  with 
reigard  to  the  present  status  and  the  future  conduct  of  the  fimd  known  as 
the  Aggregate  Trust  of  the  State  Insurance  Fund,  and  with  respect  to  the 
future  policy  of  this  Commission  relative  to  the  security  which  it  shall  require 
from  employers  in  the  State  of  New  York  desiring  to  carry  their  own 
insurance. 

Following  the  order  made  by  this  Commriseion  in  May,  1918,  calling  in  the 
present  value  of  various  death  claims,  in  pursuance  of  section  27  of  the 
Compensation  L;aw,  and  thus  establishing  the  aggregate  trust  contemplated 
by  that  section,  there  was  paid  into  that  fund  from  various  employers  of 
labor  who  were  uninsured  a  large  sum  of  money,  to  wit  the  eum  of  $325y289.99. 
In  addition  to  this  amount,  the  Semet  Solvay  Company  and  the  Solvay  Pro- 
cess Company,  following  the  explosion  had  at  their  plant,  asked  for  permis- 
sion to*  pay  the  awards  into  that  fund,  and  that  permission  was  granted 
them.  These  companies  paid  in  $287,2^.93  and  $25,005.10  respectively, 
making  a  total  sum  received  by  the  Conunission  for  the  aggr^ate  trust,  of 
$637,561.02.  From  this  aggregate  trust  we  have  paid  out  from  time  to  time 
in  bi-weekly  payments  to  injured  employees  amounts  aggr^ating  $32,031.61. 

The  questions  which  now  confront  the  Commission  and  upon  which  we 
desire  your  opinion  are  as  follows: 

First.  What  is  the  legal  duty  of  the  Commission  in  view  of  the  decision 
in  the  Sperduto  case  in  reference  to  the  moneys  paid  into  the  aggregate  trust 
fund  under  the  order  of  May  21,  1918,  and  speciflcaUy,  in  your  opinion, 
should  the  moneys  paid  in  be  returned  pro-rata  to  the  parties  from  whom 
received,  less  the  payments  heretofore  made  by  the  Commission  on  account  of 
the  awards  against  such  parties? 

Second.  In  view  of  the  decision  of  the  court  in  the  Sperduto  case  is  the 
plan  hereinafter  suggested  for  safeguarding  the  payment  of  awards  for  long 
term  periods  or  death  benefits  to  injured  workmen  or  their  beneficiaries  by 
employers  who  are  permitted  to  carry  compensation  for  themselves  l^al? 

As  bearing  upon  these  questions  we  call  your  attention  to  the  following 
facts: 

Several  of  the  self-insurers  who  paid  in  moneys  to  the  flpecial  fund  have 
since  been  placed  in  the  hands  of  receivers,  and  if  the  money  is  returned  the 
injured  employees  for  whose  benefit  the  money  was  paid  in  may,  in  the 
future,  have  difficulty  in  collecting  the  amount  of  the  awards  due  them. 

The  Court  of  Appeals  in  the  Sperduto  case  dismissed  the  appeal  from  the 
order  of  the  Appellate  Division  on  the  ground  that  the  appeal  to  the  Appellate 
Division  was  taken  from  the  order  of  the  cashier  and  not  from  the  order  of 
the  Conunission,  and  therefore  that  there  was  nothing  before  the  court  for 
consideration.     And  the  court  in  its  memorandum  for  the  guidance  of  the 
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Commiaeion  announced  that  if  the  appeal  had  been  taken  from  the  order  of 
of  the  Commission  the  result  would  have  been  the  same  for  the  reason  that 
the  order  was  improper  because  no  notice  had  been  given  to  the  emplojers  or 
opportunity  affordjed  them  to  be  heard  before  the  manner  of  the  payment  of 
the  said  awards  was  changed  by  the  Commission.  We  have  therefore  no 
authoritative  opinion  of  the  appellate  courts  upon  the  constitutionality  of  the 
provisions  of  section  27  under  which  the  order  of  May  21  was  attonpted  to  be 
made. 

After  going  over  the  matter  carefully  we  are  of  the  opinion  that  the  jmmejs 
paid  into  the  aggregate  trust  which  covers  about  150  different  cases,  meet  of 
which  are  death  cases,  gives  a  sufficient  spread  to  constitute  an  insurance 
unit,  and  that  we  already  have  a  sufficient  amoimt  of  money  paid  into  this 
fund  to  insure  the  solvency  of  the  fund  for  the  purpose  of  paying  out  the 
awards  already  composing  it. 

You  will  notice  by  looking  at  the  Appellate  Division's  decision  in  the 
Sperduto  case  that  the  particular  difficulty  found  with  tiie  case  was  thai 
the  award  was  called  in  without  the  employer  having  the  opportunity  of 
being  heard  upon  the  wisdom  or  the  necessity  of  calling  it  in.  In  the  case 
of  the  payments  actually  made  into  the  aggr^ate  trust,  however,  they  were 
paid  in  without  protest  and  the  employers  acquiesced  in  our  order,  ao  that  it 
would  seem  as  if  they  had  waived  the  right  to  raise  the  point  that  the 
present  value  of  the  awards  were  commuted  without  notice  to  them.  This 
being  so,  have  we  a  legal  right  to  retain  the  money  and  pay  the  awards  out 
on  the  basis  upon  which  these  moneys  were  originally  paid  in?  I  have  no 
doubt  that  most  of  the  employers  who  paid  in  the  moneys  would  be  perfectly 
willing  that  we  should  retain  the  same  and  make  payments  according  to  tlie 
original  intention,  but  what  would  be  the  situation  of  the  Commission  in 
case  some  widow  married  in  the  near  future,  thus  cutting  the  award  down 
to  two  years'  commutation  and  releasing  a  considerable  part  of  the  money 
paid  in,  if  the  employer  hhould  demand  of  the  Commission  to  have  the  money 
so  released  repaid  to  him?  Could  the  Commission  legally  retain  the  balance 
of  the  money  from  such  a  claim  in  order  that  the  overplus  on  such  a  case 
might  be  used  to  make  up  the  deficiency  in  the  case  of  another  widow  who 
lived  far  beyond  the  allotted  period  of  life.  Of  course,  if  the  ineuranee  car- 
riers and  employers  could  withdraw  from  this  fund  all  the  overplus  in  the 
cases  of  widows  marrying  within  a  short  period  and  leave  nothing  with 
which  to  piece  out  the  long  term  payments  due  to  widows  who  do  not  re- 
marry, or  who  live  beyond  their  expectancy  of  life,  the  solvency  of  the  fund 
could  not  be  established. 

Assuming  that  your  answer  would  be  that  the  Commission  can  legally 
retain  the  moneys  and  assure  the  solvency  of  the  fund  by  resisting  the  claim 
of  the  employer  for  a  reimbursement  in  the  case  of  a  widow  marrying,  we 
come  to  still  another  question  which  is  perplexing  the  Oommisaion  very 
much. 

I  take  it  that  you  are  already  aware  of  the  reasons  which  actuated  this 
Commission  in  calling  in  these  death  payments  from  self-insurers  into  the 
aggregate  trust.  The  Commission  has  always  felt  that  it  had  a  peculiar  duty 
to  safeguard  payments  of  compensation  to  the  injured  employees  of  concerns 
carrying  their  own  insurance  in  the  State  of  New  York,  and  the  object  of 
setting  up  the  aggregate  trust  was  to  safeguard  such  payments.    Subdivision 
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3  of  section  50  of  the  law  allows  us,  after  we  have  satisfled  ourselyes  of  the 
ability  of  the  employer  to  pay  compensation  for  himself,  to  demand  and 
receive  securities  in  addition  as  a  further  security  for  the  payment  of  com- 
pensation. It  was  felt  by  the  Commission  that  by  taking  a  small  amount  of 
liquid  securities  from  each  self-insurer  the  payments  to  injured  workmen 
could  be  reasonably  well  safeguarded  for  all  short  term  injuries,  if  it  were 
possible  to  remove  from  the  risk  of  the  employer's  business  sufficient  assets 
to  care  for  the  long  term  payments  like  death  benefits.  With  this  idea  in 
view  and  supposing  that  section  27  of  the  law  gave  us  the  right  to  thus 
require,  as  a  condition  of  self-insurance,  the  payment  into  the  aggr^ate 
trust  of  death  benefits,  the  Commission  adopted  the  policy  of  requiring  from 
self-insurers  in  every  case,  the  deposit  with  the  Commission  of  liquid  securi- 
ties equal  in  amount  to  what  would  be  six  months'  premium  in  the  State 
fund,  if  they  were  insured  in  that  fund,  with  a  minimum  of  $5,000  in  each 
and  every  case. 

The  following  method  of  fixing  our  policy  with  reference  to  self-insurance 
suggests  itself,  and  we  would  like  your  opinion  upon  its  legality  and  feasi- 
bility. We  feel  that  we  shall  have  to  require  from  self-insurers  very  much 
larger  deposits  of  securities  than  heretofore.  You  probably  know  that  under 
the  provisions  of  the  Labor  Law,  the  method  of  making  rules  governing  fac- 
tory conditions  under  what  is  known  as  our  Industrial  Code,  is,  for  the  Com- 
mission to  formulate  certain  rules  governing  industries  and  then  hold  public 
hearings  upon  these  rules,  giving  notice  thereof  in  the  public  press,  and 
after  hearing  all  that  is  to  be  said  on  all  sides  of  the  question,  the  Commis- 
sion then  revises  the  rules  and  when  so  revised  and  adopted,  they  have  the 
force  of  law  under  the  Labor  Law. 

The  plan  which  we  now  have  in  mind  is  somewhat  similar,  namely,  to 
formulate  a  rule  which  will  cover  all  future  applications  for  self-insurance, 
requiring  every  self-insurer  to  deposit  with  the  Commission,  instead  of 
securities  equalling  six  months'  premium  in  the  State  Fund,  securities  equal- 
ling a  year  and  a  half  or  two  years'  premium  (the  exact  period  is  not  just  now 
material),  with  a  minimiun  for  every  self -insurer  of  say  $15,000.  This^  of 
course,  would  be  extremely  burdensome  to  many  employers  and  would  result 
in  their  having  to  put  up  enormous  amounts  of  securities  with  us.  In  order 
to  obviate  this  hardship,  it  is  suggested  that  an  optional  plan  be  offered  in 
the  same  rule,  like  the  following: 

Let  any  employer  wishing  to  carry  his  own  insurance  have  the  right,  in- 
stead of  putting  up  the  additional  securities,  to  still  continue  on  the  basis  of 
our  former  rule,  namely,  deposit  with  the  Commission  securities  equivalent 
to  six  months'  premium  with  a  minimum  of  $5,000,  on  his  electing  in 
writing  and  agreeing  in  a  contract  as  a  condition  of  being  allowed  to  carry 
his  own  insurance,  that  he  would  pay  into  the  Aggregate  Trust  the  present 
value  of  all  death  benefits  and  all  compensation  running  for  more  than  104 
weeks.  This  would  have  the  additional  benefit  of  continually  adding  to  the 
Aggregate  Trust  and  widen  the  spread  of  the  risk,  making  the  fimd  all  the 
more  solvent.  If  this  were  thought  wise,  it  would  probably  be  best  in  the 
case  of  every  death  of  an  employee  of  an  employer  adopting  this  method  of 
insurance  and  in  the  case  of  every  such  claim  for  compensation  running  for 
more  than  104  weeks,  to  send  out  in  our  notice  of  the  hearing  on  the  original 
award,  a  definite  statement  that  on  the  conclusion  of  the  hearing  if  an 
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award  were  made  at  all,  there  would  be  an  immediate  order  that  the  preamc 
value  of  the  award  should  be  paid  into  the  Aggregate  Tnist  of  the  State 
Fund.  This  would  certainly  meet  the  court's  objection  that  theae  awards 
could  not  be  called  in  without  notice  and  would  save  the  necessity  of  changing 
the  award  after  it  is  once  made. 

The  Commission  is  of  the  opinion  that  the  alternative  plan  suggeated 
would  meet  the  objections  heretofore  found  by  the  courts  to  the  plan  adopted 
by  the  Conmiission.  There  is,  however,  one  danger  involved  in  a4k^»ting  this 
I^an  against  which  we  would  have  to  guard  ourselves,  and  that  ia,  tfa&t  in  the 
event  the  contract  to  pay  in  the  commuted  values  of  the  awards  is  held  not  to 
be  binding  upon  the  employers  the  residt  would  be  disastrous  to  tlie  fund. 
In  this  connection  we  call  attention  to  the  fact  that  in  the  Adama  and  Sper^ 
duto  cases  there  were  such  contracts  which  the  court  held  to  be  unenforceable, 
and  we  would  specifically  like  your  opinion  upon  the  following  question: 

In  case  the  plan  above  suggested  is  adopted  by  the  Commission  and  a  con- 
tract as  above  set  forth  is  entered  into  by  the  employers  to  pay  in  the  oom- 
muted  values  of  awards  which  contract  is  entered  into  as  a  condition  of  heii^ 
granted  the  privilege  of  paying  com{>ensation  for  themselves,  would  audi 
contract  be  legaUy  ^iforcible? 

If  it  were  thought  best  to  make  the  rule  applicable  to  em^Hoyers  already 
carrying  their  own  insurance,  notice  of  the  hearing  on  the  rule  itself  could  be 
given  them  by  mail,  so  that  they  would  know  that  their  continuing  to  carry 
their  own  insurance  would  be  contingent  on  their  either  putting  up  much 
more  security,  or  making  a  definite  binding  contract  to  pay  in  death  boiefits, 
as  a  condition  of  being  allowed  to  remain  uninsured. 

Do  you  think  the  reasoning  of  the  Appellate  Division  in  the  Spoduto 
case  makes  it  impossible  for  its  to  rescind  a  right  of  self-insurance  already 
granted,  except  on  proof,  and  a  finding  that  the  self -insurer  is  insolvent  or 
in  imminent  danger  of  insolvency? 

I  am  sorry  to  have  burdened  you  with  such  a  long  letter  but  the  matter 
is  giving  the  Conmiission  a  good  deal  of  anxiety  and  I  do  not  see  how  it 
could  be  properly  set  before  you  in  any  shorter  space. 

We  should  be  glad  to  have  your  views  in  full  at  as  early  a  date  as  possible^ 
because  it  is  necessary  that  we  should  adopt  some  policy  as  speedily  as 
posBible. 

Yours  very  truly, 

EDWARD  P.  LYON, 

Cotnmiasioner, 

April  5,  1919. 
Hon.  Edwabd  P.  Lyon,  230  Fifth  Avenue,  New  York  City. 

Dear  Mb.  Lton. —  Your  letter  of  inquiry  in  reference  to  the  future  policy 
of  the  Commission  as  to  the  aggregate  trust  fund  received. 

As  to  the  first  question  which  you  propoimd,  would  say  that  I  do  not 
see  any  legal  ohjectiun  to  your  retaining  the  moneys  already  paid  in  to  the 
aggregate  trust  fund  under  the  order  of  May  21,  1918.  Neither  the  Appellate 
Division  nor  the  Court  of  Appeals  have  indicated  that  section  27,  under 
which  it  was  paid,  was  unconstitutional  or  illegal,  although  those  objections 
were  strongly  urged  in  the  Sperduto  case.     The  Appellate  Division  ia  also 
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on  record  on  the  question  certifM  to  it,  deciding  that  the  law  is  constitutional 
and  retroactive.  The  only  fault  found  <by  the  courts  upon  the  action  of  the 
Commisffion  aeems  to  be  one  of  procedure  only. 

In  view  of  the  facts  stated  by  you  in  reference  to'  employers  who  are  or 
may  become  insolvent  in  cases  where  a  lump  sum  has  been  paid  in  and  in 
view  of  the  fact  also  that  a  sufficient  amount  has  been  paid  in  to  constitute 
an  insurance  proposition,  it  seems  to  me  your  policy  of  retaining  the  amotmts  ' 
paid  in  will  better  protect  dependents  than  to  return  it. 

Your  plan  for  requiring  the  larger  amount  of  securities  as  a  condition 
of  self-msurance  seems  to  be  within  your  jurisdiction  and  authority,  and  is 
also,  I  think,  the  optional  plan  of  allowing  those  who  do  not  wish  to  deposit 
so  large  an  amount  to  sign  a  contract  which  will  bind  them  to  pay  into  the 
aggregate  trust  fund  the  present  value  of  all  death  benefits  and  compensa- 
tion running  for  more  than  104  weeks.  Such  agreement,  I  think,  should 
also  bind  them  to  make  this  payment  when  the  original  award  is  made  after 
a  hearing.  Such  a  contract,  I  take  it,  woidd  be  enforceable  only  in  the  same 
manner  as  an  award  is  enforceable,  and  subject  to  the  right  of  appeal  by 
the  employer  or  insurance  carrier.  No  procedure  or  contracts,  or  anything 
that  could  be  done  can  prevent  appeals  being  taken  and  questions  raised, 
even  if  such  questions  are  frivolous. 

I  am  inclined  to  think  that  in  case  of  a  refusal  to  put  up  additional  or 
adequate  security,  you  would  have  the  right  to  rescind  self-insuranoe  already 
granted  as  well  as  on  the  ground  that  the  self-insurer  is  insolvent  or  in 
danger  of  insolvency. 

Very  tnfly  yours, 

CHARLES  D.  NEWTON",  Atiomej-ameniL 
By  £.  C.  Aiken,  Deputy, 

P.  S.  The  writer  of  the  foregoing  letter,  after  conference  with  the  Attorney- 
General,  wishes  to  add  that  these  questions  are  mostly  upon  a  matter  of 
policy  for  the  Commission  to  decide,  and  that  the  responsibility  is  upon 
the  Commission.  While  this  office  is  desirous  of  giving  such  opinion  as  it 
can  upon  the  subject  presented,  we  feel  that  neither  this  office  nor  the  courts 
are  infallible  and  that  a  subject  upon  which  there  has  been  so  much  litigation 
may  lead  to  differences  of  opinion. 

The  Commission  has  under  consideraition,  August,  1919,  pro- 
posed rules  offering  self-insurers  the  alternative  of  depositing 
large  amounts  of  securities  or  of  paying  in  the  present  value  of 
death  benefits  and  long  term  disability  awards.  Laws  of  1919, 
ch.  629,  has  inserted  in  Workmen's  Compensation  Law,  §  25,  a 
provision  empowering  the  Commission  to  request  employers  or 
carriers  to  make  deposits  with  its  treasurer  for  payment  of  awards 
by  it. 

B.  Lump  sum  payments. —  Eelative  to  commutation  of  com- 
pensation to  lump  sums,  cases  are  divisible  into  three  classes  (1) 


Digitized  by  VjOOQ IC 


184       OOTIBT  DeGISIOKS  on  WOEKMBlSr's  COMPENSATIOir  LaW 

Those  in  which  commutation  is  impossible;  (2)  Those  in  whidi 
it  is  inadvisable;  (3)  Those  in  which  it  is  advisable. 

1.  When  commutation  impossible. — ^The  compensation  law  lim- 
its compensation  in  certain  classes  of  cases  to  fixed  periods  of  time. 
For  permanent  partial  disability,  such  as  the  loss  of  an  eye  or  a 
finger,  it  fixes  a  certain  number  of  weeks.  In  such  cases  it  is  easy 
to  commute  payments.  But  in  other  classes  of  cases  the  amount  of 
the  compensation  depends  upon  contingencies  such  as  the  duration 
of  life  of  the  injured  employee  or  of  his  wife  or  of  his  dependent 
relatives.  Because  of  the  law's  remarriage  provision,  the  contin- 
gency is  twofold  as  concerns  his  wife.  The  court  has  held  in 
Bailey  v.  Columbia  Rope  Co.,  the  text  of  which  is  given  above, 
page  169,  that  it  is  impossible  for  lack  of  actuarial  tables  to  com- 
pute the  present  value  of  an  award  to  a  mother  or  other  dependent 

Since  it  is  impossible  to  compute  present  value,  it  follows  that 
it  is  impossible  to  commute  a  dep^ident's  award  to  a  lump  sum. 

Prior  to  amendment  of  L.  1917,  ch.  705,  to  §  27,  adopting  the 
remarriage  tables  of  the  Dutch  Eoyal  Institution,  the  courts  held 
that  it  was  impossible  in  New  York  State  to  compute  the  present 
value  of  an  award  to  a  widow:  Adams  v.  N.  Y.y  Ontario  dk  West- 
ern Ry,  Co.,  above,  pages  163,  167.  Under  such  impossibility,  it 
was  impossible  to  commute  a  widow's  award  to  a  lump  sum.  In  its 
opinion  in  the  Sperduto  case,  above,  page  170,  the  Appellate 
Division  has  attacked  the  use  of  mortality  tables  for  computing 
present  value  of  compensation  to  totally  permanently  disabled  em- 
ployees, to  widows  and  to  minor  children,  notwithstanding  adop- 
tion of  such  tables  by  amendment  of  §  27. 

In  the  case  of  an  employee  who  had  severed  his  spinal  cord  by  a 
fall  and  incurred  partial  paryalsis,  the  Commission  refused  to 
commute  the  award  to  a  lump  mim.  It  based  its  action  upon  an 
opinion  of  Conunissioner  Lyon,  the  reasoning  of  which  may  be 
compared  with  the  reasoning  of  Justice  Kellogg  in  the  Sperduto 
case.  The  pertinent  part  of  Commissioner  Lyon's  opinion  is  as 
follows : 

Knerb  ▼.  Asbestos  Pbotextted  Metai.  Co.,  S.  D.  R.,  vol.  12,  p.  589»  BaL, 
vol.  2,  p.  106,  Feb.  21,  1917,  tn  p<urt. 

Turning  now  to  the  second  claim  advanced  by  the  claimant's  repreaentatlTe, 
I  find  it  equally  impossible  to  grant  a  lump  sum  in  this  case,  for  the  reaaon 
that  there  is  no  possible  basis  upon  which  a  lump  sum  can  be  figured.     Hie 
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last  clause  of  Section  25  is  as  follows:  "Hie  Ccnmnission,  whenever  it 
shall  80  deem  it  advisable  may  commute  such  periodical  payments  to  one 
or  more  lump  sum  payments  to  the  injured  employee  or  in  case  of  death 
his  dependents,  provided,  the  same  shall  be  in  the  interests  of  justice."  I 
take  it  that  this  expression,  "  in  the  interests  of  justice "  must  be  held  to 
apply  as  well  to  the  insurance  carrier  as  to  an  injured  employee.  The 
specific  request  made  by  the  representative  of  the  injured  man,  it  seems  to 
me,  emphasizes  the  lack  of  justice  which  a  compliance  with  his  request  for 
a  lump  sum  would  produce.  If  the  rate  were  increased  to  $20  per  week  it 
would  bring  to  the  injured  man  approximately  $1,000  a  year.  The  rep- 
resentative of  the  claimant  asks  for  a  present  lump  sum  payment  of  $5,000 
and  that  the  case  be  then  kept  open.  This  would  be  based  on  the  proposition 
that  the  injured  workman  would  live  at  least  for  five  years,  while  it  is  very 
evident,  from  all  the  testimony  in  the  case  that  the  man  will  disappoint  all 
expectation  if  he  lives  as  long  as  one  year.  In  no  event  is  there  any  basis 
that  I  can  see  for  commuting  this  award  into  a  lump  sum,  except  on  the 
life  tables.  To  take  the  case  of  an  injured  workman  who  is  confessedly  in 
such  physical  condition  on  account  of  his  injury  that  he  probably  will  not 
live  longer  than  a  few  months  and  commute  his  compensation  on  the  average 
duration  of  lives  of  people  of  his  age  is,  it  seems  to  me,  so  manifestly  contrary 
to  the  whole  spirit  of  the  Compensation  Law  that  the  proposition  answers 
itself.  It  is  probable  that  on  the  life  tables  it  would  be  found  that  this 
man  according  to  his  age,  would  have  an  expectation  of  life  of  from  twelve 
to  eighteen  years,  while  the  testimony  in  the  case  makes  it  probable  that 
he  will  not  live  as  many  months.  It  seems  to  me,  therefore,  that  the  case, 
as  it  stands,  gives  no  basis  whatever  upon  which  the  Commission  can  make 
a  lump  sum  payment,  small  as  his  weekly  payments  are,  as  compared  with 
his  necessities.  Any  increase  of  weekly  payments  of  course  would  have  to 
be  made  by  drawing  forward  into  his  present  payments,  payments  which 
would  only  accrue  after  his  death. 

The  reason  given  for  desiring  a  lump  sum  payment  defeats  itself.  The 
Compensation  Law  contemplates  paying  a  workman  who  is  permanently 
totally  disabled  a  certain  rate  of  compensation  during  his  life  time.  There 
is  no  probability,  it  may  perhaps  be  said,  there  is  no  possibility,  that  the 
claimant  will  ever  cease  to  be  totally  disabled.  He  must,  therefore,  draw 
compensation  every  week  as  long  as  he  lives.  The  law  certainly  does  not 
contemplate  giving  him  double  compensation  at  the  beginning  of  his  disa- 
bility, to  leave  him  with  none  at  the  end.  Yet  every  dollar  now  added  to 
his  weekly  stipend  must  be  taken  from  future  payments  somewhere,  imless 
the  insurance  carrier  is  to  be  made  to  pay  more  than  the  law  demands. 

The  provision  for  lump  sum  payment  was  clearly  not  intended  either  to 
increase  the  amount  which  an  insurance  carrier  is  to  pay  or  deplete  future 
payments,  in  the  case  of  total  permanent  disability,  in  order  to  care  for  an 
injured  man  at  a  higher  present  rate.  It  is  not  even  suggested  that  addi- 
tional care  and  expense  will  tend  to  shorten  the  period  of  disability,  or 
that  any  use  can  be  made  of  a  lump  sum  payment  that  will  produce  addi- 
tional revenue.  In  fact  it  is  the  pressing,  present  need  of  claimant  which 
is  the  basis  of  the  application.  Great  as  that  need  is,  I  do  not  see  how  it 
can  be  met  at  a  rate  higher  than  that  set  forth  in  the  law.  I,  therefore, 
advise  that  an  award  be  made  at  the  rate  of  $15  per  week  and  that  the 
request  for  commutation  and  payment  in  a  lump  sum  be  denied. 
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The  opinions  of  the  Appellate  Division  relative  to  the  omnibus 
resolutions  for  deposit  of  present  values  in  the  state  fund,  in  the 
Adams  and  Sperduto  cases,  have  led  the  insurance  carriers  to 
attack  individual  awards  of  lump  sums  as  unconstitutional  and  as 
not  "  in  the  interest  of  justice  " :  Dodd  v,  461  Eighth  Avenue  Co., 
S.  D.  R,  vol.  16,  p.  427,  Apr.  8  and  Nov.  12,  1918;  and  Berman 
V.  Reliance  Metal  Spinning  &  Stamping  Co.,  Case  No.  200174, 
Dec.  13,  1918.  The  Appellate  Division  affirmed  awards  in  these 
two  cases.  May  7,  1919.  Upon  this  score,  the  concluding  words 
of  the  opinion  of  the  Court  of  Appeals  in  Sweeting  v.  Ameriam 
Knife  Co.,  above,  page  75,  may  not  be  insignificant.  Says  the 
Court  of  Appeals: 

It  is  not  important  that  a  lump  payment  is  exacted.  That  may  be  done 
in  other  cases  (Workmen's  Compensation  Law,  Sec.  27).  The  payment  is 
not  made  hy  the  employer  himself,  if  he  insures  in  the  Btate  fund,  except 
to  the  extent  of  the  premium  which  he  pays  for  hi«  insurance  (||  50,  58). 
It  is  a  charge  upon  the  fund.  He  may,  of  course,  be  a  self-insu3rer»  or  pay 
his  premiums  to  an  insurance  company  (§  50),  but  that  is  only  at  his 
option. 

2.  When  conimutaiion  vnadvisable. —  Deputy  Commissioner 
Archer  has  said  in  regard  to  lump  sum  payments  that  ^^  the  single 
and  only  test  is  the  good  of  the  recipient  which  will  always  satisfy 
the  interests  of  justice; ''  he  has  set  forth  the  Commission's  atti- 
tude and  policy  relative  to  lump  sum  payments  in  Bui.,  vol.  1,  no. 
5,  pp.  2,  3.  Periodic  payment  is  chiefly  designed  to  prevent  the 
crippled  employee  and  his  dependents  from  becoming  public 
charges.  The  theory  is  that  in  most  cases  the  compensation  bene- 
ficiaries cannot  be  entrusted  with  care  of  the  comparatively  large 
sums  of  money  derived  from  lifetime  awards  or  even  from  loss  of 
members.  The  law  and  its  administrators  look  with  disfavor  upon 
lump  sum  payments.  In  the  third  year  of  the  law's  operation  the 
number  of  lump  sum  and  final  adjustment  awards  was  5,180  out 
of  a  total  of  58,562  compensatable  cases.  This  is  a  proportion  of 
about  one  to  twelve. 

*      3.  When  commutation  advisable. —  In  a  paragraph  entitled 
"  In  the  interests  of  justice  "  Deputy  Commissioner  Archer  says : 

It  is  obvious  that  each  case  embraced  in  this  definiticm  standa  on  its 
own  merits  and  it  would  be  difficult  to  recite  all  the  causes  for  which  awards 
are  granted   in   the  "  interest  of  justice."     Here  are  some  of  them:     To 
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purchase  a  business;  to  lift  a  mortgage;  to  buy  a  home;  to  enter  a  partner- 
ship; to  pay  tuition;  to  send  a  sick  child  to  the  country;  to  visit  parents 
residing  abroad  or  in  a  distant  state;  to  succor  the  old  age  of  parents  or 
other  senile  dependents;  to  pay  a  hospital  bill;  to  pay  a  just  and  embarrassing 
debt;  to  purchase  tools;  to  pay  rent  or  for  fuel,  etc.,  etc. 

Elsewhere  he  says: 

Where  the  awards  are  small  and  the  disability  of  definitely  short  dura- 
tion payments  which  may  become  due  after  the  award  is  granted  may  well 
be  made  in  a  single  payment.    This  for  obvious  reasons. 

Where  the  claimants  conform  to  a  fine  type  of  thrifty  men  who  would 
likely  know  no  dependency  even  were  there  no  compensation  benefits  or  who 
give  other  evidences  of  thrift,  payments  should  be  made.  In  such  cases  the 
opportunity  for  a  distinct  betterment  of  conditions  is  offered  and  should  be 
encouraged. 

In  cases  in  which  a  reputable  employer  interests  himself  in  the  welfare  of 
his  injured  workmen  and  seconds  an  application  for  a  lump  sum  payment 
it  may  well  be  made.  The  attitude  of  the  employer  is  somewhat  a  guarantee 
that  he  will  see  the  matter  through. 

Where  sentiment  through  sympathy  would  support  a  small  business  in 
a  community  in  which  the  injured  is  known,  a  lump  sum  award  should  be 
granted. 

Lump  sums  should  be  given  to  aliens  who  are  non-residents  or  who  are 
about  to  become  non-residents  of  the  country.  Every  reason  supports  this, 
for  abroad  the  award  is  worth  more,  our  own  states  will  have  discharged 
their  duties  to  the  injured  and  a  more  suitable  environment  will  likely  be 
found  in  native  scenes.  There  is  justification  for  discounting  the  present 
values  of  such  claims. 

Lump  sum  payments  should  seldom  be  withheld  when  they  go  to  support 
children  in  school.  Through  education  the  disability  may  be  turned  into 
a  blessing.  However,  it  may  be  said  that  an  education  may  be  paid  for  in  , 
installments,  but  experience  teaches  that  the  periodical  benefits  to  children 
are  too  small  for  this  purpose,  but  when  confined  to  a  more  limited  period 
they  prove  sufSbcient. 

In  the  granting  of  lump  sum  awards  administrators  of  the  law  are  bound 
to  take  cognizance  at  least  m^tally,  of  the  different  characteristics  of 
various  races.  It  is  seldom  indeed  that  the  representatives  of  certain  races 
will  lose  or  waste  their  awards  if  made  in  lump  sums,  but  on  the  other 
hand  will  proceed  to  turn  them  into  increased  benefits. 

He  instances  also  the  special  class  of  cases  in  which  the  injured 
employee  recovers  so  far  as  to  be  able  to  return  to  work  but  can- 
not measure  up  to  his  former  standard  of  performance  or  cannot 
do  the  kind  of  work  that  he  has  done  before  the  accident,  the  con- 
sequence being  reduced  earning  power.  These  cases  are  apt  to  be 
endlessly  troublesome  and  unsatisfactory  to  the  Commission,  to  the 
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employer  and  to  the  employee,  and  are  often  closed  by  agreement 
upon  lump  sums. 

4.  Lump  sums  relative  to  death  contingency. — ^An  employee 
may  have  in  prospect  several  thousand  dollars  compensation  under 
the  periodic  payment  plan  yet  if  he  dies  within  a  brief  time  after 
his  accident  from  some  cause  other  than  the  accident  he  himself 
fails  of  enjoyment  of  almost  the  entire  amount  and  his  family  or 
dependents  do  not  inherit  it.  This  is  true  even  of  compensation 
granted  for  a  fixed  period  of  weeks,  according  to  the  vested  inter- 
est decision  in  Wozneak  v.  Buffalo  Gas  Co.,  the  text  of  which 
appears  above,  page  79.  If  however  the  entire  compensation 
or  even  a  substantial  part  of  it  has  been  commuted  to  a  lump  sum 
and  paid  to  such  an  employee  shortly  after  his  accident,  he  has 
had  the  enjoyment  of  a  much  larger  amount  and  he  leaves  what  he 
does  not  spend  to  his  heirs  or  legatees. 

5.  Lump  sum  awards  to  citizens  —  illustrative  cases. — ^A  cabi- 
net maker  cut  his  forearm  while  operating  a  machine.  The  acci- 
dent severed  a  nerve.  He  lost  the  use  of  his  hand.  He  asked  for 
a  lump  sum  in  order  to  embark  in  the  antique  furniture  business. 
He  was  a  man  of  no  bad  habits.  The  Commission  granted  his 
request.  The  employer  took  appeals,  citing  the  decisions  of  the 
courts  in  the  Adams  case.  Both  the  Appellate  Division  and  the 
Court  of  Appeals  affirmed  the  lump  sum  award :  Fawceit  v.  Lag- 
enbacher  Bros.,  Claim  No.  40370,  June  25,  1917;  181  App.  Div. 
911,  Nov.  14,  1917;  223  N.  Y.  Eep.  680,  May  14,  1918. 

In  a  case  involving  sixteen  employers  and  ten  insurance  car- 
riers, it  was  practically  necessary  to  employ  a  lump  sum  pay- 
ment ;  the  Appellate  Division  affirmed  the  award ;  Sayers  v.  BUI, 
Bell  &  Co.,  S.  D.  R,  vol.  8,  p,  393,  Dec  22,  1915 ;  176  App,  Div. 
938,  Jan.,  1917;  181  App.  Div.  907,  Nov.  14,  1917;  184  App. 
Div.  922,  May  17,  1918.  Other  examples  of  lump  sum  payments 
are  Rosenblatt  v.  Royal  Table  Co.,  S.  D.  R,  vol.  7,  p.  456,  Feb. 
28,  1916 ;  and  Leiser  v.  General  Drop  Forge  Co.,  S.  D.  R,  voL  7, 
p.  467,  Mar.  3,  1916. 

The  Commission  has  frequently  combined  lump  sum  payments 
with  periodic  payment.  The  case  of  Fredenburg  v.  Empire  U.  Rail- 
ways  is  an  example.  Fredenburg,  a  trolley  motorman  aged  thirty- 
three,  was  severely  burned  by  an  electric  current,  November  7. 
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1914.  His  employer  was  a  self-insurer.  Appeal  from  awards  to 
him  for  permanent  partial  and  temporary  total  disability  figured 
in  the  early  history  of  his  case:  Bulletin  No.  81,  pages  277,  331, 
333.  Later,  the  Commission  reheard  an  application  from  him  for 
an  award  for  permanent  total  disability.  Having  taken  the  testi- 
mony of  six  physicians,  it  granted  his  application.  May  13,  1916, 
and  awarded  him  bi-weekly  payments  of  $26.92  for  life.  About  a 
year  later,  March  14,  1917,  he  asked  for  a  lump  sura  of  $3600 
with  which  to  purchase  a  home.  The  Commission's  actuary  com- 
puted the  present  value  of  his  award  at  $13,563  and  found  that 
his  bi-weekly  payments  would  need  to  be  reduced  to  $19.77  in 
order  to  absorb  during  the  life  of  the  claim  the  $3600  to  be 
advanced  to  him.  To  enforce  the  lump  sum  payment  the  Com- 
mission had  power  to  sell  the  securities  of  the  self-insuring  em- 
ployer which  were  upon  deposit  with  it.  The  employer  being  in 
the  hands  of  a  receiver,  court  proceedings  were  necessary  in  order 
to  an  approval  of  the  payment.  Some  difficulty  and  misunder- 
standing arose  in  shifting  from  the  basis  of  $26.92  to  the  basis  of 
$19.77  bi-weekly.  Members  of  the  Commission  took  a  lively  inter- 
est in  the  case.  Chairman  Mitchell  asked  that  the  employee  be 
advised  that  his  use  of  the  $3,600  as  a  means  of  earning  a  liveli- 
hood would  expose  his  future  bi-weekly  payments  to  modification 
at  the  instance  of  the  employer.  Deputy  Commissioner  Richards 
personally  supervised  the  purchase  of  the  home.  The  latest  trans- 
action in  Fredenburg's  case  was  the  computation  of  the  present 
value  of  his  bi-weekly  award  at  $9,842.12,  as  of  May  3,  1918,  in 
connection  with  the  Commission's  order  to  all  self-insurers  to  make 
payment  into  the  state  fund. 

6.  Lump  sum  awards  to  novrresident  aliens  —  illustrative  cases. 
—  Workmen's  compensation  Law,  §  17,  discriminates  against 
alien  dependents  in  foreign  countries  in  three  respects  (1)  it  con- 
ditions dependency  of  parents  and  grandparents  upon  support  for 
a  year  prior  to  the  accident;  (2)  it  excludes  husbands,  brothers, 
sisters  and  grandchildren;  and  (3)  it  reduces  payments  to  one- 
half  upon  commutation  and  makes  commutation  obligatory  at  the 
instance  of  the  insurance  carrier.  Under  decisions  of  the  Appel- 
late Division  and  the  Court  of  Appeals  the  non-resident  alien 
Tvidow  and  children  of  an  employee  who  has  lost  his  life  by  an 
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industrial  accident  in  New  York  may  avoid  the  one-half  com- 
mutation clause  by  immigrating  to  the  United  States  or  Canada 
and  claiming  compensation  within  a  year  after  the  employee's 
death.  These  decisions  are  open  to  the  inference  that  the  other 
relatives  discriminated  against  can  overcome  discriminationfl 
against  them  by  coming  to  the  United  States  or  Canada.  The 
Court  of  Appeals  decided  the  case  without  opinion  but  its  mem- 
orandum  says: 

Spaduocino  v.  Hates  &  Co.,  223  N.  Y.  Rep.  681,  May  14,  1918,  memorondum 

in  part. 

The  question  narrows  down  to  what  time  is  to  be  aeiteoted  aa  tlie  deter^ 
mining  point  of  whether  the  claimants  or  dependents  are  resident  or  non- 
resident aliens,  appellants  contending  that  residence  should  be  determined 
as  of  the  time  of  the  injury  and  death. 

The  Appellate  Division  had  handed  down  majority  and  dissent- 
ing opinions  in  the  case.    They  are  as  follows : 

Spaducoino  y.  Hates  &  Co.,  180  App.  Div.  37,  Nov.  14,  1917. 

Lton,  J. :  The  single  question  presented  by  this  appeal  is  as  to  the  author- 
ity of  the  State  Industrial  Commission  to  rescind  a  commuted  award  and 
restore  an  award  which  directed  periodical  payments. 

In  September,  1915,  the  claimant's  husband,  who  was  working  in  Rome, 
N.  Y.,  sustained  accidental  injuries  arising  out  of  and  in  the  course  of  a 
hazardous  employment  which  resulted  in  his  death  in  February,  1916.  His 
widow  and  only  child  were  at  these  times  aliens  and  resided  in  Italy.  In 
September,  1016,  the  widow  and  child  came  to  this  country,  and  a  few  days 
after  her  arrival  in  the  city  of  New  York  she  filed  a  claim  for  compensation. 
In  October,  1916,  the  State  Industrial  Commission  duly  made  an  award  to  the 
widow  and  child  payable  in  regular  bi-wedcly  sums.  In  November,  1916,  the 
widow  appeared  before  the  Commission  and  testified  that  she  did  not  intend 
to  remain  in  this  country.  Thereupon  the  Commission,  upon  the  request  of 
the  insurance  carrier,  commuted  the  future  payments  of  compensatian  at  the 
present  value,  and  directed  that  the  same  be  paid  in  a  lump  sum  on  the 
basis  of  fifty  per  cent  thereof  as  of  December  15,  1916.  Later  it  appeared 
to  the  Conuttisaion  that  the  widow  had  changed  her  mind  as  to  returung 
to  Italy  and  had  decided  that  she  and  her  child  would  remain  in  this  country. 
The  Commission  thereupon  on  January  4,  1917,  made  flndinga  and  entered 
an  award  of  that  date  corresponding  to  the  original  award,  stating  therein 
that  in  commuting  the  payments  of  compensation  to  a  lump  sum  the  Com- 
mission had  acted  upon  an  error  of  fact  and  that  the  resolution  of  com- 
mutation, and  the  commutation  were  thereby  rescinded.  From  such  decision 
and  award  this  appeal  has  been  taken. 

Section  25  of  the  Workmen's  Compensation  Law  provided  that  compensa- 
tion under  the  act  should  be  payable  periodically  in  aooordanee  with  the 
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method  of  payment  of  wages  of  the  employee  at  the  time  of  his  injury  or 
death,  although  the  CommlBsion  might  require  payments  to  be  made  at  any 
other  periods  as  it  might  deem  advisable,  and  also  might  whenever  it  should 
so  deem  advisable  commute  such  periodical  payments  to  one  or  more  lump 
sum  payments  to  the  injured  employee,  or,  in  case  of  death,  his  dependents^ 
providing  the  same  should  be  in  the  interest  of  justice.  Section  17  pro- 
vided that  compensation  to  aliens  not  residents  (or  about  to  become  non- 
residents) of  the  United  States  or  Canada  should  be  the  same  in  amount 
as  provided  for  residents,  except  that  the  Commission  maght,  at  its  option, 
or  upon  the  application  of  the  insurance  carrier  should,  commute  all  future 
installments  of  compensation  to  be  paid  to  such  aliens  by  paying  or  causing 
to  be  paid  to  them  one-half  of  the  commuted  amount  of  such  future. install- 
ments of  compensation  as  determined  by  the  Commission. 

The  evident  purpose  of  the  provisions  of  section  25,  regulating  the  times 
of  payment  of  compensation,  was  not  only  for  the  convenience  of  the  employee 
and  dependents  by  requiring  the  payments  to  be  in  general  made  with  the 
usual  frequency  of  the  payment  of  wages,  but  also  to  guard  against  the 
liability  of  unfortunate  or  improvident  employees  or  dependents  becoming 
charges  upon  public  charity.  Aa  to  n(»i-resident  alien  dependents,  or  aliens 
about  to  (become  non-residents,  the  latter  danger  did  not  exist,  hence  the 
propriety  of  the  provisions  of  section  17,  providing  for  the  making  of  com- 
muted payments.  After  the  claimant  had  determined  to  remain  a  resident 
of  this  country  neither  she  nor  the  appellants  had  IcHiger  any  right  to  insist 
upon  the  payment  of  the  commuted  award  which  she  had  obtained  upon  the 
application  of  the  insurance  carrier  and  under  the  representation  that  she 
was  about  to  return  to  Italy  and  reside  there.  At  the  time  the  Commission 
rescinded  the  award  no  payment  had  been  made  thereon,  nor  any  appeal 
taken  therefrom,  nor  had  the  rights  of  any  third  party  intervened,  so  far  as 
appears.  The  payment  of  the  award  in  a  lump  sum  would  not  only  have 
been  most  unwise,  but  the  Commission  was  fully  justified  as  matter  of 
law  in  rescinding  the  award.  Section  74  of  the  Workmen's  Compensation 
Law  provided  that  the  power  and  jurisdiction  of  the  Commission  over  each 
case  should  be  continuing,  and  that  the  Commissicm  might  from  time  to 
time  make  auch  modification  or  change  with  respect  to  former  findinga  or 
orders  relating  thereto,  as  in  its  opinion  might  be  just.  The  broad  powers 
given  to  the  Commission  by  this  section  were  in  keeping  with  the  general 
scope  of  the  law,  and  were  ample,  we  think,  to  justify  the  Commission  in 
rescinding  an  award  which  had  been  procured  under  an  error  of  fact  for 
which  the  Commission  was  in  no  way  responsible. 

The  decision  and  award  appealed  from  should  be  affirmed. 

All  concurred,  except  Kellogg,  P.  J.,  who  dissented,  with  memorandum, 
in  which  Sewell,  J.,  concurred. 

Kbllogo,  p.  J.   (dissenting) : 

At  the  time  of  the  award  the  widow  and  child  were  non-resident  aliens 
and,  therefore,  under  section  17,  the  Commission,  upon  the  application  of 
the  insurance  company,  was  required  to  commute  the  award  to  one-half 
the  amount  which  would  be  paid  to  a  resident.  Under  section  25  an  award 
may  be  commuted  at  the  discretdon  of  the  Commission,  in  the  interest  of 
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justice.  Under  section  17  an  award  to  a  non-resident  alien  nuiat  be  oom- 
muted  on  a  fifty  per  cent  basis. 

The  right  to  death  benefits  depends  upon  the  situation  at  the  time  d  the 
death  or  injury.  I  think  the  fair  meaning  of  section  17  is  that  the  bene- 
fits payable  to  an  alien  who  was  a  ncm-resident  at  the  tiine  of  the  death, 
or  to  an  alien  who  becomes  a  non-resident  at  any  time  thereafter,  must  be 
commuted  on  a  fifty  per  oeaat  basis.  It  is  true  the  section  says  the  com- 
pensation shall  be  the  same  in  amount  as  provided  for  residents,  and  the 
ordinary  provision  is  that  the  pa^pments  shall  be  made  periodically  and 
the  Commission  may,  in  the  interest  of  justice,  commute  than*  But  eectiaa 
17  makes  an  exception  to  the  rule  that  a  non-resident  alien  shall  reeeiTe  the 
same  amount  as  a,  resident  in  providing  that  the  amount  payaUe  to  a  imhi- 
resident  must  be  conmiuted  by  paying  to  him  one-half  of  the  oonxmuted 
amount.  Technically  the  section  contemplates  that  the  original  award  shall 
be  in  the  same  amount  to  each  but  that  the  award  to  the  non-resident  must 
be  commuted  on  a  fifty  per  cent  basis  at  the  request  of  the  insurer.  However 
the  result  is  arrived  at,  the  effect  is  that  the  non-resident  alien  can  under 
the  statute  receive  but  one-half  the  amount  which  a  resid^it  alien  reeetves. 

The  question,  therefore,  is,  can  a  ncm-resident  beneficiary,  by  beeoming 
a  resident  after  the  death,  double  the  amount  of  the  compensatian  whkk 
the  insurance  carrier  must  pay?  I  think  the  rights  of  the  beneficiarieB  were 
fixed  in  this  case  at  the  time  of  the  death  and  at  the  time  of  the  onginal 
award,  and  that  it  was  immaterial  thereafter  to  the  Commisirian  and  the 
insurer  whether  the  beneficiaries  remained  in  this  country  or  retomed  to 
Italy.  I,  therefore,  favor  a  reversal  and  a  restoration  of  the  cnmTnured 
award.     Sewell,  J.,  concurred. 

Award  afi&rmed. 

Under  national  war  l^islation  of  1917,  a  compensation  award 
due  and  payable  to  a  non-resident  "  enemy  "  or  "  ally  of  enemy," 
as  defined  in  the  Federal  Trading  with  the  Enemy  Act,  must  be 
reported  to  the  Alien  Property  Custodian  by  the  insurance  cai^ 
rier  and  by  the  compensation  bureau;  the  Commission  develops 
the  facts  and  holds  such  cases  in  abeyance  until  the  Federal  Gov- 
ernment indicates  otherwise;  upon  declaration  of  war  stay  of 
concurrent  payments  was  made.  For  action  of  the  Commission 
relative  to  certain  Austro-Hungarian  dependents  compare  Grube- 
aich  V.  Valley  Mills  Co.,  S.  D.  R,  vol.  14,  p.  666,  Bui.,  voL  3, 
p.  54,  Oct.  18,  1917.  The  question  of  awards  to  claimants  living 
in  foreign  countries  is  further  noticed  above,  page  127. 

C.  Deductions  for  advance  payments. — ^An  employer  may  sup- 
ply his  injured  employee  with  funds  in  advance  of  a  possible  agree- 
ment or  award ;  amounts  so  advanced  will  be  deducted  from  com- 
pensation payments  if  an  agreement  or  an  award  is  made  later  and 
if  the  employer  has  meantime,  within  forty-eight  hours  of  their 
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issuance,  forwarded  to  the  Commission  receipts  for  such  advances 
made  out  upon  the  Conunission's  prescribed  form:  Workmen's 
Compensation  Law,  §  20-a.  The  making  of  such  advance  payments 
may  be  due  to  sympathy  for  the  injured  employee  or  to  other 
motives  or  causes.  Under  the  title,  "  Private  Insurance  Con- 
tracts," below,  page  2<38,  instances  are  given  in  which  payments 
under  the  compensation  laws  of  New  Jersey  and  Connecticut  have 
been  credited  upon  awards  under  the  compensation  law  of  New 
York.  When  third  parties,  because  of  their  responsibility  for 
injuries,  have  paid  moneys  to  injured  employees,  the  employers  or 
insurance  carriers  are  entitled  to  deduction  of  the  amounts  of 
such  moneys  from  compensation  awards  made  later.  This  is  true 
even  when  such  payments  have  been  made  to  avoid  sentence  of 
imprisonment  in  consequence  of  criminal  prosecution:  Dietz  v. 
Solomonwitz,  S.  D.  R.,  vol.  12,  p.  565,  BuL,  vol.  2,  p.  102,  Jan. 
24,  1917;  179  App.  Div.  560,  Sept.  18,  1917.  Other  third  party 
instances  of  advance  payment  are:  Maita  v.  Dennings  Point 
Brick  Works,  Death  File,  No.  14895,  Oct.  25,  1917;  182  App. 
Div.  907,  Jan.  18,  1918;  224  N.  Y.  Rep.  596,  Oct.  1,  1918;  and 
Maley  v.  O'Boyh,  S.  D.  R.,  vol.  10,  p.  612,  Oct  25,  1916.  For 
text  of  the  Appellate  Division's  opinion  in  the  Dietz  case  and 
notices  of  the  Matta  and  Maley  cases  see  Bulletin  No.  87,  Part 
1,  pages  278-283. 

D.  Fees  for  medical  services,  legal  services,  etc. —  Bills  for 
l^al  services  and  for  medical  services  and  supplies  are  governed 
by  Workmen's  Compensation  Law,  §  24.  They  are  collectible  in 
the  same  manner  as  periodic  or  other  awards  to  injured  employees 
or  their  beneficiaries,  that  is  by  summary  proceedings  and  under 
the  penalties  provided  in  §  26.  The  Appellate  Division  has  so 
held  in  the  leading  case  of  Ooldflam  v.  Kazemier  <&  Vhl,  181  App. 
Div.  140,  Dec.  28,  1917.  The  subject  of  fees,  with  texts  of  the 
Goldflam  and  other  opinions  has  been  presented  above,  pnges 
21-27. 
7 


Digitized  by  VjOOQ IC 


IDENTIFICATION  OF  THE  EMf LOTEA 
(Workmen's  Compensation  Law,  §  3,  aubds.  8,  4  and  5) 

Behind  or  antecedent  to  the  definitions  of  employer,  employee 
and  employment  in  Workmen's  Compensation  Law,  §  3,  subdsL  3, 
4  and  5,  lies  the  general  and  older  law  of  contract.  In  certain 
compensation  cases  the  Commission  and  the  courts  have  to  deter- 
mine whether  or  not  a  contract  of  employment  exists  and  in  cei^ 
tain  others  who  the  parties  to  the  contracts  of  employment  are. 
Subjects  that  have  required  particular  attention  are:  (1)  Inde- 
pendent contractors;  (2)  Agency  for  employing;  and  (3)  Greneral 
employers  versus  special  employers.  Where  doubt  has  existed 
as  to  whether  the  person  injured  by  an  industrial  accident  is  an 
employee  or  an  independent  contractor  the  subject  has  been  treated 
as  one  of  coverage  and  has  been  presented  under  that  topic  in 
Bulletin  81,  pages  59-74,  and  Bulletin  87,  Part  1,  pages  53-56. 

A.  Agency  for  employing. —  Where  no  doubt  exists  that  the 
injured  person  is  an  employee  rather  than  an  independent  con- 
tractor, compensation  may  yet  hinge  upon  the  question  whether 
or  not  he  has  been  in  the  employ  of  the  owner  or  proprietor  of 
the  property  or  business  with  which  his  work  has  had  to  do  or  in 
the  employ  of  an  independent  contractor  whose  contract  relate 
to  such  property  or  business;  that  is,  upon  the  question  whether 
or  not  an  intermediary  between  himself  and  the  owner  or  pro- 
prietor has  been  a  mere  agent  of  the  owner  or  proprietor  or  an 
independent  contractor.  Judicial  precedents  appear  to  have  de- 
termined that  subcontractors  are  usually  independent  contractors 
as  concerns  responsibility  for  or  on  behalf  of  their  subordinates; 
so  that  compensation  may  hinge  upon  the  question  whether  or 
not  an  intermediary  between  the  injured  employee  and  the  gen- 
eral contractor  is  a  mere  agent  of  the  general  contractor  or  is 
distinctly  a  subcontractor.  The  Appellate  Division  affirmed  an 
award  against  a  subcontractor  unanimously  and  without  opinion 
in  the  carpentry  contracting  case  of  Hodden  v.  Stanton,  S.  D.  R. 
vol.  9,  p.  294,  June  5,  1916;  177  App.  Div.  938,  Mar.  7,  1917. 
The  case  turned  upon  the  fact  that  Stanton  made  a  profit  of  one 
dollar  per  day  upon  Hadden's  labor.     In  the  timber-catting  in- 
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dustry  the  work  is  piece  work  and  an  injured  employee  is  often 
removed  by  one  or  two  intermediaries  from  some  general  eon- 
tractor,  the  custom  being  to  divide  and  subdivide  forestry  tracts 
among  groups  or  teams  of  workmen  with  a  spokesman  or  a  g^v 
between  for  each  group.  The  theory  underlying  the  granting 
and  aflSrmation  of  compensation  against  the  party  higher  up  in 
these  cases  seems  to  be  that  the  intermediaries  or  go-betweens  are 
employees  who  have  been  authorized  by  their  employers,  either 
expressly  or  in  accordance  with  custom,  to  secure  or  to  act  as 
spokesmen  for  workmates  upon  the  tracts  they  are  to  clear  and  that 
such  additional  workers  are  fellow  employees  of  the  spokesman 
with  no  particular  subordinate  relation. 

The  earliest  court  opinion  in  these  timber  cutting  cases,  the 
minority  opinion  of  Justice  Woodward  in  Claremont  v.  DeCoss, 
has  been  given  in  Bulletin  87,  Part  1,  pages  54r-56.  Besides 
attacking  the  dependency  of  the  claimants,  Justice  Woodward  held 
in  that  case  that  the  injured  workman  was  not  an  employee  but 
a  member  of  a  partnership  of  independent  contractors.  The 
majority  of  the  Appellate  Division  and  the  Court  of  Appeals 
miBtained  the  award  to  Claremont  without  opinion,  on  the  ground 
that  he  was  an  employee,  the  memorandum  of  the  Court  of  Appeals 
declaring: 

Clabemoitt  y.  DbCoss,  220  N.  Y.  Rep.  671,  Mar.  20,  1917,  in  part. 

The  sole  quesiioii  on  tliis  appeal  is  whether  or  not  there  was  any  testi- 
mony before  the  commission  upon  which  it  might  determine,  against  sub- 
stantial evidence  to  the  contrary,  the  relation  of  master  and  servant  existed 
between  DeCoss  and  Claremont,  deceased.  Appellant  claims  decedent  was 
an  independent  contractor. 

In  the  next  case,  PeaJce  v.  Lakin,  the  Commission  had  foimd 
that  an  intermediary  between  Peake  and  Lakin,  one  Mallory, 
who  togaged  Peake  for  the  job,  "  was  expected  to  take  on  what- 
ever assistance  he  needed,"  but  was  not  the  boss  of  his  assistants : 
S.  D.  R,  vol.  9,  p.  290,  May  31,  1916.  The  Appellate  Division 
and  the  Court  of  Appeals  affirmed  the  Commission's  award  against 
Lakin  without  opinion,  except  for  a  dissenting  opinion  in  the 
Appellate  Division  as  follows: 

PttAKH  V.  Lakin,  176  App.  Div.  917,  Dec.  29,  1916. 
Appeal  from  an  award  of  the  State  Industrial  Commission,  made  on  the 
31»t  dftjr  of  May,  1916. 
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Award    afl&rmed.      All    concurred,    except    Lton,   J.,    who    disaented    in 
memorandum,  in  which  Cochrake,  J.,  concurred. 

Lton,  J.  (dissenting) :  I  do  not  think  the  evidence  and  the  findings  of 
the  Commission  warrant  treating  Feake  as  an  employee  of  Lakin.  The  con- 
tract was  let  by  Lakin  to  Mallory  to  cut,  peel  and  deliver  the  bark  on.  the 
cars  for  five  dollars  per  ton.  Mallory  made  an  arrangement  with  Peake  and 
another  to  assist  him  in  the  work.  Had  Lakin  paid  Mallory  the  contract 
price  upon  the  completion  of  the  job,  and  Mallory  have  neglected  to  p^ 
Peake,  the  latter  could  not  have  recovered  pay  for  his  services  from  Laldn. 
The  mere  fact  that  Mallory  was  expected  to  take  on  whatever  asaistanta  he 
might  need,  would  apply  to  any  contract  where  concededly  the  contractor 
could  not  be  expected  to  do  the  work  singlehanded.  The  facts  seem  to  be 
substantially  the  same  as  in  the  case  of  Bohhey  v.  Croibie  (8  B.  W.  C.  C 
236),  in  which  it  was  held  that  there  was  no  contract  of  service  between 
the  claimant  and  the  alleged  employer.  I  think  the  award  must  be  refFened. 
CocHBANE,  J.,  concurred. 

The  memorandum  of  the  Court  of  Appeals  in  the  Peake  case, 

221  N.  Y.  Rep.  496,  May  8,  1917,  cites  Mallory  as  declaring: 

"We  (three  men)  were  working  under  a  partnership  agreement  and  there 
was  no  boss,  each  doing  his  share  of  the  work." 

In  a  third  case,  the  Commission  set  forth  the  relations  of  con- 
tractors and  workmen  in  the  timber-cutting  industry,  as  follow  ^>: 

Sullivan  v.  Preston,  S.  D.  R.,  vol.  10,  p.  566,  Sept.  5,  1916,  m  pari. 

On  the  25th  day  of  June,  1913,  William  and  George  Preston  entered  into  a 
contract  with  the  J.  &  J.  Rogers  Company,  a  corporation  whose  office  was  at 
Ausable  Forks,  Clinton  county,  N.  Y.,  under  which  the  Prestons  undertook  to 
cut  upon  the  land  of  the  said  company  all  the  spruce  and  balsam  pulp  wood 
of  a  quality  suitable  for  the  making  of  first  quality  sulphite  pulp  on  that 
portion  of  lots  27,  28  and  29,  Township  No.  12,  Old  Military  Tract,  In  the 
Indian  Pass,  so  as  to  do  an  equal  portion  each  year  of  the  most  expensiTe 
lumbering  and  deliver  the  same  to  the  amount  of  3,000  cords  on  or  before 
the  let  day  of  April,  1914,  at  the  Indian  Pass  pond,  and  the  balance  of  the 
wood  on  the  above  described  territory  to  be  delivered  at  the  rate  of  from 
4,000  to  5,000  cords  each  year  until  the  whole  tract  shall  be  denuded  of  such 
lumber.  The  wood  was  to  be  cut  in  lengths  of  four  feet  with  other  specifle 
directions  in  respect  of  the  size  and  shape  of  the  lumber.  The  Prestons  were 
to  construct  their  roads  through  the  woods  so  as  to  be  able  to  make  delivery 
to  the  streams  running  to  the  pond.  The  wood  was  to  be  placed  on  skids 
alongside  the  various  roads,  and  there  measured  by  the  wood  agent  of  the 
Rogers  Company.  The  contract  price  was  four  dollars  and  fifty  cents  per 
oord  of  wood  fully  delivered.  Payment  was  to  be  made  on  the  baaia  of  two 
dollars  and  sixty  cents  a  cord  for  the  wood  piled  on  the  job,  i,  «.,  on  the 
akids  beside  the  road,  in  monthly  payments,  as  per  measurements,  except 
during  the  months  of  April,  May  and  June  of  each  year,  the  balance  to  be 
paid  each  year  according  to  the  amount  delivered  at  the  pond  aforesaid. 
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twenty-five  cents  per  cord,  however,  being  retained  as  protection  and  guaranty 
for  the  fulfillment  of  the  contract  above  mentioned. 

The  cutting  of  the  wood  in  the  Adirondacks  is  governed  by  custom  among 
the  lumbermen  as  to  the  hiring  of  help  and  the  periods  of  work.  The  custom 
iB  substantially  as  follows:  The  men  in  the  lumber  districts  are  all  well 
known  to  each  other  and  their  individual  capacities  and  efficiency  are  also 
well  known.  Any  of  the  lumbermen  may  take  a  contract  to  cut  a  strip  of 
wood  at  so  much  per  cord  for  the  delivered  wood.  He  then  goes  to  other 
lumbermen  of  his  acquaintance  of  known  capacity  in  the  business  of  cutting 
lumber  and  engages  them  to  cut  various  strips  of  the  tract  which  he  has 
undertaken  to  cut.  These  men  work  in  teams  of  two  called  "partners." 
These  partners  undertake  to  cut  a  strip  and  put  the  wood  alongside  of  the 
road  in  order  that  the  general  contractor  may  gather  it  up  for  delivery. 
These  partners  may  then  offer  a  portion  of  their  strip  to  other  partners, 
usually  at  a  price  a  trifle  less  than  they,  themselves,  are  to  receive,  and  these 
new  partners  may  in  turn  offer  a  portion  of  their  strip  to  additional  men, 
and  this  method  goes  on  ad  mfinititm.  This  custom  was  the  method  used  by 
William  and  George  Preston  for  having  the  work  done  under  their  contract 
with  the  Rogrrs  Company.  They,  themselves,  established  a  camp  in  the 
woods  with  several  men  working  in  it.  Some  of  the  men  worked  on  the  con- 
struction of  the  roads  by  the  month  and  some  of  the  men  worked  in  the  cut- 
ting of  the  wood  and  piling  of  the  wood  alongside  the  road.  In  order  to 
increase  their  facilities  for  performing  the  contract  and  for  cutting  the  wood, 
they  engaged  Musgrove  &  Wood  to  cut  a  strip  of  the  wood.  Musgrove  & 
Wood  in  turn  established  their  camp  and  proceeded  to  cut  wood,  they,  them- 
selves, doing  the  work,  and  they  in  turn  engaged  Sullivan  and  Will  Roberts 
to  cut  a  small  strip.  Musgrove  &  Wood  were  acting  as  "  partners  "  and  Sul- 
livan and  Roberts  were  acting  a«  ''partners,"  i.  e.,  they  divided  evenly  be- 
tween them  the  total  receipts  for  the  wood  cut.  There  were  other  camps  on 
the  tract  of  land  similar  to  the  Musgrove  &  Wood  camp,  cutting  wood  for 
Preetons.  Prestons  were  to  pay  Musgrove  &  Wood  three  dollars  and  fifty 
cents  per  cord  for  the  wood  put  upon  the  river  bank  and  Musgrove  &  Wood 
paid  Sullivan  two  dollars  per  cord  for  wood  piled  on  the  side  of  the  road. 
The  price  for  the  actual  cutting  of  the  wood  varied  in  the  district  from  one 
dollar  and  fifty  cents  to  two  dollars,  according  to  the  difficulty  of  the  par- 
ticular job.  Preston  Bros,  established  a  camp  at  which  it  boarded  its  men. 
The  men  who  worked  on  the  road  received  so  much  a  month  and  board. 
The  men  who  worked  in  cutting  the  wood  received  so  much  a  cord  and  if  they 
boarded  in  the  Preston  camp,  would  pay  the  Prestons  a  certain  amount  for 
board.  Musgrove  &,  Wood  had  a  camp  about  three  rods  from  the  Preston 
camp  and  the  same  arrangements  prevailed.  These  camps  operated  what 
was  called  a  "  van  "  from  which  supplies  were  furnished  to  the  men,  such 
supplies  consisting  of  axes,  saws,  rubber  shoes,  tobacco,  etc.  Musgrove  & 
Wood  ran  a  van  and  purchased  their  supplies  at  Lake  Placid,  and  if  they  ran 
short  would  purchase  from  the  Preston  camp.  There  was  no  profit  made  on 
these  supplies.  The  van  was  run  for  the  convenience  of  the  men.  The  men 
working  on  the  tract  embraced  in  the  Musgrove  &  Wood  undertaking  were 
paid  by  means  of  orders  drawn  on  the  Prestons  and  signed  by  Musgrove  & 
Wood.  These  orders  were  delivered  to  the  men  against  wood  cut  and  placed 
along  the  road  «nd  duly  measured  and   certified  to  by  the  wood  agent. 
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Preeton  Broe.  paid  these  orders  and  charged  them  against  any  money  that 
was  due  to  Musgrove  &,  Wood.  The  men  who  would  take  the  smaller  tracts 
to  cut  were  known  as  ''  little  bosses,"  that  is,  all  person  cutting  wood  under 
the  Prestons  were  known  as  "little  bosses."  Owing  to  the  fact  that  these 
men  were  all  skilled  in  cutting  wood,  there  was  little  supervision  required  of 
their  work.  They  were  told  the  length  and  sizes  into  which  the  wood  was 
to  be  cut.  Any  one  of  the  men  could  take  on  men  to  cut  a  portion  of  his 
tract  and  no  objection  would  be  raised  unless  the  man  taken  on  was  known 
to  be  inoflScient  and  undesirable.  There  were  no  specific  hours  of  work  for 
any  of  the  men  and  all  that  was  required  of  the  men  waa  that  they  ahauld 
cut  the  tract  designated  in  the  manner  designated.  All  these  men  woiidng  in 
these  lumber  camps,  including  the  "little  bosses,"  are  actually  engaged  in 
the  cutting  of  lumber  or  the  hauling  of  lumber  and  are  all  in  the  «nploy  of 
William  and  George  Preston,  and  the  custom  above  outlined  is  merely  a 
method  for  obtaining  facilities  and  increasing  facilities  in  the  lumb^  busi- 
ness. Thomas  Sullivan  was  an  employee  of  William  and  George  PreaUm 
within  the  Workmen's  Cknnpensation  (Caw. 

Upon  appeal,  the  Appellate  Division  held  that  the  subdivisions 
into  groups  of  woodsmen  "  do  not  amount  to  the  creation  of  sub- 
contractors in  the  sense  that  it  relieves  the  general  contractor  from 
the  liability  of  affording  compensation."  The  court^s  unanimous 
opinion  is  as  follows: 

Sullivan  v.  Preston,  177  App.  Div.  110,  Mar.  7,  1917. 

WooDWABD,  J.:  The  claimant  was  injured  while  working  on  a  lumber  job 
at  Indian  Pass,  North  Elba,  N.  Y.,  and  the  question  on  this  appeal  ariaea  as 
to  the  employer  —  whether  the  claimant  was  working  for  Preston  Brothers, 
who  had  a  contract  with  the  J.  A,  J.  Rogers  Company  to  clear  a  tract  of 
pulp  wood,  or  whether  he  was  in  the  employ  of  Musgraye  &  Wooda,  who  are 
claimed  to  have  been  subcontractors  and  the  employers  of  the  claimant.  The 
State  Industrial  Commission  has  made  an  award  for  forty-eight  and  one-half 
weeks  at  fifteen  dollars  per  week  and  continued  the  claim  for  further  hearing. 
The  insurance  carrier  and  Preston  Brothers  appeal  from  the  award,  and  urge 
the  single  point  that  the  claimant  was  not  the  employee  of  Preston  Brothers. 

It  must  be  conceded  that  the  evidence  is  not  conclusive  as  to  the  relation- 
ship existing  between  Preston  Brothers  and  the  claimant,  but  the  State 
Industrial  Commission,  which  is  authorized  to  make  c<mclusive  findings  of 
fact  in  reference  to  claims  of  this  character,  has  held  that  the  Pteaton 
Brothers  were  the  ^nployers  within  the  meaning  of  the  statute,  and,  aa  there 
is  some  evidence  upon  which  this  finding  may  rest,  we  are  not  authorized  to 
disturb  the  same.  Preston  Brothers  had  the  general  contract,  and,  while 
there  appears  to  be  a  custom  of  subdividing  the  track  to  be  cleared  among 
small  groups  of  men,  it  is  evident  from  the  record  before  us  that  these  snb- 
divisions  into  groups  do  not  amount  to  the  creation  of  subcontractors  in  the 
sense  that  it  relieves  the  general  contractors  from  the  liability  of  affording 
compensation  to  those  who  are  injured  in  the  work.  Preston  Brothers  were 
the  only  ones  who  had  taken  out  insurance,  indicating  their  underataiwting 
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of  the  liabilities  incurred  and  we  are  of  the  opinion  that  thia  award  should 
not  be  disturbed. 

The  award  should  be  affirmed.    Award  unanimously  affirmed. 

In  a  fourth  case,  See  v.  Luther,  Claim  No.  19265,  June  20, 
1917;  181  App.  Div.  910,  Nov.  14,  1917,  the  conditions  were 
similar  to  those  of  the  Claremont,  Peake  and  Sullivan  cases  and 
the  Appellate  Division's  decision  was  unanimous  and  without 
opinion. 

Opinions  in  some  later  cases,  however,  one  of  which  is  a  timber 
cutting  case,  hold  that  the  evidence  of  such  authorization  or  agency 
for  securing  additional  help  must  be  clear  and  explicit  and  set 
up  a  presumption  that  the  intermediary  is  a  subcontractor  with 
the  status  of  independent  contractor.  In  the  first  of  these  cases, 
a  builder  employed  a  painter  for  a  house  that  he  was  erecting; 
the  painter,  without  the  knowledge  of  the  builder,  took  on  a 
helper;  fall  of  a  scaffold  mortally  injured  the  helper;  the  Com- 
mission found  that  the  painter,  in  engaging  the  helper  was  acting 
as  the  agent  of  the  builder,  and  awarded  death  benefits  to  the 
helper^s  widow  and  children.  In  reversing  the  award  the  Appel- 
late Division  comments  in  a  general  way  upon  the  law  of  contract 
and  its  relation  to  the  Workmen's  Compensation  Law  and  denies 
that  the  case  presents  any  competent  evidence  of  ageney  for  the 
purpose  of  taking  on  a  helper.  The  question  of  the  painter's  hav- 
ing been  an  independent  contractor,  it  says,  does  not  figure;  the 
vital  question  is  whether  the  builder  actually  contracted  for  em- 
ployment of  the  helper.  The  opinion  was  written  by  Justice  Wood- 
ward, who  wrote  the  dissenting  opinion  in  the  Claremont  case 
noticed  above.     Its  text  is  as  follows: 

Kackel  v.  Sebviss,  180  App.  Div.  54,  Nov.  14,  1917. 

WooDWABD,  J.:  An  award  has  been  made  to  the  claimant,  the  remarried 
widow  of  Norman  J.  Wesley,  and  two  minor  children,  by  the  State  Industriial 
Commission,  and  the  appeUants  urge  before  this  court  that  the  relation  of 
employer  and  employee  did  not  exist  between  Scott  Serviss  and  Wesley,  and 
we  are  of  the  opinion  that  this  contention  must  be  held  to  be  sound,  not- 
withstanding the  conclusions  of  fact  of  the  State  Industrial  Commission, 
basing  its  decision  on  Matter  of  Rheirwoald  v.  Builders*  Brick  d  Supply  Co, 
(168  App.  Div.  425).  In  view  of  the  discussion  of  this  court,  including  the 
dissenting  opinion,  in  Matter  of  Bargey  v.  Ma^saro  Macaroni  Co,  (170  App. 
Div.  103),  and  the  subsequent  affirmance  of  the  order  (218  N.  Y.  410),  we 
are  forced  to  hold  that  Matter  of  Rheimoald  t.  Builders'  Brick  d  Supply  Co, 
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{8upra)  must  be  deemed  to  be  limited  in  its  scope  to  the  particular  facts  otf 
that  case,  and  that  it  may  not  be  extended  to  cases  not  coming  within  its 
exact  facts.  Whatever  may  have  been  our  individual  views  they  must  yield 
to  the  authority  of  the  ccnirt  of  last  resort,  and  it  may  well  be  that  in  deter- 
mining what  constitutes  a  contract  of  hiring  or  ol  agency  the  ccmmion-law 
rules  apply,  in  order  to  keep  the  statute  within  the  limits  of  oonatitutional 
power.  While  the  right  to  contract  is  not  without  limitations,  the  broad  cxm- 
stitutional  provisions,  which  were  under  review  in  Matter  of  Jacobs  (98 
N.  Y.  98)  and  the  cases  which  have  followed  it,  make  it  evident  that  a  con- 
tract dealing  with  the  rights  of  individuals  must  have  r^ard  to  the  right  to 
"life,  liberty  and  the  pursuit  of  happiness,"  and  that  these  contracts  must 
find  support  in  the  law  in  the  same  manner  as  other  contractsi  The  Work- 
men's Compensation  Law  (Consol.  Laws,  chap.  6-7  [Laws  of  1914,  chap.  411, 
as  amd.)  does  not  cover  all  contracts  of  employment;  it  attempts  to  provide 
only  for  the  hajEardous  occupations  enumerated  in  the  law,  and  when,  in  the 
constitutional  amendment  of  1913  (Art.  1,  §  19)  it  is  provided  that  "nothing 
contained  in  this  Constitution  shall  be  construed  to  limit  the  power  of  the 
Legislature  to  enact  laws  for  the  protection  of  the  lives,  health,  or  safety  of 
employees,"  it  uses  the  word  **  employees  "  in  its  ordinary  sense ;  it  recognises 
the  subsistence  of  a  contract  of  employment,  which  presupposes  an  employer 
capable  in  law  of  making  a  contract.  The  existence  of  the  fact  of  a  contract 
is  essential  to  the  operation  of  the  Workmen's  Compensation  Law;  without 
such  a  contract  the  statute  has  no  operation  whatever,  and  with  it  it  deals 
only  with  a  specified  body  of  workers,  and  no  attempt  is  made,  so  far  as  we 
discover,  to  make  a  different  rule  for  determining  what  is  a  contract  of 
employment  between  persons  within  or  without  the  special  groups.  La  other 
words,  the  question  whether  there  is  a  contract  of  employment  is  jurisdic- 
tional, and  due  process  of  law  requires  that  this  fact  shall  be  determined 
judicially;  that  the  rules  which  apply  to  contracts  generally  shall  be  applied 
in  determining  whether  the  contract  which  must  underlie  the  operation  of  the 
Workmen's  Compensation  Law  exists,  and  this  is  a  question  of  law  depending 
upon  established  facts.  Parties  themselves  may  not  make  that  a  contract 
which  the  law  says  is  not  a  contract  {Industrial  d  General  Trust,  LtdLy  t. 
Tod,  180  N.  Y.  215,  225),  and  it  is  doubtful  if  the  Legislature  would 
have  the  power  to  make  that  a  contract  of  employment  between  persons 
to  engage  in  operating  a  blast  furnace  which  would  not  be  a  o<Hitract  as 
between  persons  who  were  to  operate  a  farm.  iHowever  this  may  be,  the 
Constitution  makes  no  definition  of  "employer"  or  "employee"  different 
from  the  common-law  understanding  of  these  words;  that  they  constitute  a 
contractual  relation,  and  all  the  provisions  of  the  Woikmen's  Compensatiop 
Law  start  from  the  foundation  of  such  a  contract,  and  regulate  the  compen- 
sation to  be  paid  for  injuries  growing  out  of  such  contract  employment. 

If  we  are  right  in  this,  then  the  jurisdictional  fact  of  a  contract  of  empkaj- 
ment  must  be  established  by  due  process  of  law;  by  evidence  which  would  be 
required  to  establish  any  other  contractual  relation.  The  question  here  is  not 
whether  there  is  evidence  to  show  that  Davis  was  an  independent  contractor, 
but  whether  Scott  Serviss  entered  into  a  contract  for  the  emjdoyment  of 
Norman  J.  Wesley,  and  there  is  absolutely  no  competent  evidence  of  any 
such  contract.  The  Commission,  in  ite  condusions  of  fact,  finds  tliat 
"  Norman  J.  Wedey  had  been  placed  at  work  painting  by  Edward  B.  Davift. 
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Davis  was  to  be  paid  a  lump  sum  for  painting  the  outside  and  inside  of  the 
house,"  and  in  this  the  Commission  accept  aa  true  the  testimony  of  Mr. 
Semrisa.  It  then  continues,  that  "the  daily  wage  of  Norman  J.  Wesley 
would  have  to  be  deducted  from  this  lump  earn,  •  •  *  The  lump  sum  was, 
in  an  economic  sense,  wages  and  not  profits.  His  (Davis')  status  was  the 
same  as  a  pieoe  worker;  and  in  reality  he  was  a  journeyman  wage  earner, 
securing  employment  at  wsges  a  little  higher  than  the  prevailing  rate  on 
aooount  of  tools  which  he  possessed  and  which  he  used  in  his  employment, 
and  to  pay  for  the  wear  and  tear  thereon.  In  placing  Norman  J.  Wesley  at 
painting,  Edward  B.  Davis  was  the  agent  of  Scott  Serviss,  their  employer. 
Both  Norman  J.  Wesley  and  Edward  B.  Davis  were  the  employees  of  Boott 
Serviss  within  the  meaning  of  the  Workmen's  Oompensati<m  Law." 

But  where  is  the  evidence  of  agency  on  the  part  of  Edward  B.  Davis? 
Concededly  he  had  agreed  to  paint  the  house  in  the  manner  described  for  a 
lump  aum,  and  the  wages  of  Wesley  were  to  be  deducted  from  that  lump 
sum,  and  Davis  does  not  pretend  that  he  had  any  authority  from  Serviss  to 
hire  Wesley;  his  testimony  is  that  Wesley  came  to  his  house  and  told  him 
that  "  Mr.  Serviss  had  spoke  to  him  in  regard  to  helping  me  do  some  work, 
and  he  wanted  to  know  when  I  was  going  to  do  it,"  but  whether  this  work 
was  the  work  in  question  does  not  appear  from  this  hearsay  testimony.  Op- 
posed to  this  is  the  positive  sworn  testimony  of  Mr.  Serviss  (accepted  as 
true  by  the  Commission)  that  he  never  saw  the  decedent,  Norman  J.  Wesley, 
until  he  saw  him  at  the  hospital  after  the  accident  occurred,  and  that  great 
pressure  was  brought  to  bear  upon  him  to  induce  him  to  hold  himself  as  the 
employer  of  Wesley  by  the  attending  physician.  Assuming  that  agency 
could  be  established  by  the  declarations  of  the  supposed  agent,  there  is  no 
attempt  on  the  part  of  Davis  to  claim  that  he  was  authorized  to  hire  Wesley; 
his  effort  ia  by  the  vaguest  kind  of  hearsay  testimony  to  show  that  Mr. 
Serviss  employed  Wesley.  The  commissioner  who  conducted  the  hearing  says: 
"I  conclude  to  accept  Serviss'  version  of  the  whole  affair,  that  he  hired 
Davis  to  do  the  job  at  $40.00,  and  furnish  tools,  ladders,  scaffold,  brushes, 
etc,  Serviss  to  furnish  the  paint,  and  Davis  hired  Wesley,  and  that  Davis 
had  control  of  the  work,  except  as  to  the  result,"  yet  the  Conunission  finds  as 
conclusion  of  fact  that  Davis  was  the  agent  of  Serviss  to  employ  Wesley. 
There  is  not  a  suggestion  of  evidence  in  the  case  in  support  of  the  theory  of 
agency;  that  is  expressly  negatived  by  Davis  in  his  claim  that  Wesley  was 
hired  by  Mr.  Serviss,  and  the  conunissioner  says,  in  his  report,  "  It  is  true 
that  Serviss  may  never  have  had  a  talk  with  the  decedent,  Wesley,  or  never 
had  seen  him  until  at  the  hospital  as  he  says  and  did  not  hire  him  but  that 
he  was  hired  by  Davis  to  go  on  the  job.  I  accept  that  version,"  but  at  the 
same  time  it  is  held  that  the  claimant  is  entitled  to  compensation  because 
Davis  was  the  agent  of  Serviss  in  employing  Wesley.  The  only  person  living 
who  knows  whether  there  was  an  employment  by  Serviss  testifies  positively 
that  there  was  not,  and  this  is  accepted  as  true,  but  by  a  process  of  reascm- 
ing,  finding  no  support  in  the  testimony,  it  is  concluded  that  Davis,  while 
agreeing  to  do  the  work  for  a  lump  sum  of  forty  dollars  out  of  which  it  is 
conceded  that  Wesley's  pay  was  to  come,  became  the  agent  of  Serviss  to 
employ  Wesley;  that  while  Davis  put  Wesley  to  work,  and  was  the  person  in 
control  of  all  of  the  details  of  the  work,  except  as  to  results,  he  was  still  the 
agent  of  Serviss  in  the  employment  of  Wesley.    Davis  knows  nothing  of  this 


Digitized  by  VjOOQ IC 


202     Court  Decisions  ow  Workmen's  Compensation  Law 

alleged  agency;  with  all  of  his  evident  anxiety  to  get  under  the  protection 
of  the  statute,  it  never  occurred  to  him  to  put  forward  the  theory  that  he 
was  acting  for  Serviss  in  the  employing  of  Wesley  —  he  says  Wesley  told 
him  Serviss  had  talked  with  h'^n  about  helping  do  some  work,  and  no  one 
accepts  this  as  true. 

If  we  apply  the  rule  of  Matter  of  Rheimoald  v.  Builders*  Brick  d  Supply 
Co.  (supra)  in  all  its  scope  it  does  not  go  to  the  extent  of  holding  that  an 
employee  to  do  a  specific  piece  of  work  for  a  fixed  sum  is  by  reason  of  sach 
employment  the  agent  of  the  employer  to  hire  such  labor  as  he  may  see  fit  in 
carrying  out  the  work.  Such  a  contract,  in  the  absence  of  other  provisions, 
is  limited  to  the  personal  service  of  the  person  employed;  it  is  not  a  general 
agency  to  employ  other  persons  to  do  the  work,  unless  the  person  is,  in  fact, 
a  subcontractor. 

The  finding  of  fact  that  Davis  became  the  agent  of  Serviss  in  the  employ- 
ment of  Wesley  is  wholly  without  evidence  to  support  it,  and  may  not  be 
sustained. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concarred. 
Award  reversed  and  claim  dismissed. 

Two  weeks  after  its  decision  in  the  Kackel  case,  the  Appellate 
Division  handed  down  a  decision  in  a  case  involving  two  traveling 
salesmen,  one  of  whom  had  been  held  by  the  Commission  to  have 
been  agent  of  the  firm  that  furnished  their  goods  for  employment 
and  control  of  the  other  who  was  injured  by  the  overturning  of 
an  automobile.  The  majority  of  the  Commission  had  made  award 
against  the  firm  with  opinion  that  it  was  the  employer  but  Com- 
missioner Sayer  had  dissented  with  opinion  that  the  salesman 
alleged  to  have  acted  as  intermediary  was  really  the  employer: 
Benjamin  v.  Rosenberg  Bros.,  S.  D.  R.,  vol.  13,  p.  525,  BuL, 
vol.  2,  pp.  126,  147,  Mar.  13,  1917.  The  firm  consisted  of  three 
brothers  and  the  salesman  said  to  have  been  the  intermediaiy 
was  a  fourth  brother  not  a  member  of  it.  He  was  not  insured 
imder  the  compensation  law  while  the  firm  was.  The  firm 
acknowledged  itself  to  have  been  the  employer  and  declined  to 
join  the  insurance  carrier  in  appeal  from  the  award.  These  and 
other  circumstances  of  the  case  tended  to  arouse  suspicions  and  to 
discredit  the  evidence.  Upon  appeal,  a  brief  majority  opinion 
of  the  Appellate  Division,  written  by  Justice  Kellogg,  held  that 
the  court  could  do  nothing  else  than  affirm  the  award  since  the 
law  made  the  Commission's  decisions  final  as  to  credibility  of 
witnesses ;  but  a  minority  opinion,  written  by  Justice  Woodvrard, 
held  that  the  court  had  the  right  of  review,  attacked  the  evid^icc 
of  agency,  and  presented  views  of  contract  between  employer  and 
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employee  and  its  relation  to  the  Workmen's  Compensation  Law 
similar  to  those  he  had  expressed  in  the  majority  opinion  in  the 
Kackel  case.     The  majority  and  minority  opinions  are  as  follows : 

BsNJAiON  V.  RosfiNBKBO  Bbos.,  180  App.  Div.  234,  Noy.  28,  1917. 

Kellogg,  P.  J.:  The  CommiBBion  ha«  found  that  the  daimaiit  waa  an 
employee  of  Rosenberg  Brothers  and  the  testimony,  if  believed,  clearly  shows 
that  such  was  the  fact.  In  my  judgment  the  evidence  is  not  convincing;  the 
transaction  is  suspicious.  It  seems  that  the  claimant  and  hie  witnesses  were 
trying  to  swear  a  liability  upon  the  insurance  company  when  none  in  fact 
existed,  and  if  this  were  a  case  where  we  could  review  the  facts  I  would  vote 
to  reverse  the  award.  The  Commission  saw  the  witnesses  and  we  have  not 
seen  them.  The  mandate  of  the  law  that  we  cannot  review  the  determination 
of  the  Ck»mmission  on  a  finding  of  fact,  if  there  is  evidence  to  sustain  it,  pre- 
cludes a  further  consideration  of  the  case.  The  only  question  involved  in 
the  case  is  the  credibility  of  the  witnesses.  The  words  of  their  evidence  fully 
comply  with  the  law  and  cover  the  situation.  The  credibility  of  a  witness  is  a 
question  of  fact  and  rests  with  the  trier  of  the  facts,  and  we  cannot  reverse 
the  award  because  we  believe  the  testimony  is  untrue.  Under  the  restraint  of 
section  20  of  the  Workmen's  Compensation  Law  I  favor  an  affirmance. 

All  concurred,  except  Woodwabd,  J.,  disaenting  in  opinion,  in  which 
Sewell,  J.,  concurred. 

WooDWASD,  J.  (dissenting) :  An  award  has  been  made  to  the  claimant, 
Philip  J.  Benjamin,  for  injuries  received  on  June  19,  1916,  and  the  questions 
presented  upon  this  appeal  relate  to  the  underlying  problem  of  whether  the 
claimant  was  an  employee  of  the  'firm  of  Rosenberg  Bi others,  who  were 
insured  by  the  United  "States  Casualty  Company,  which  latter  company  con- 
tests the  liability.  It  is  claimed  oa  the  part  of  the  insurance  company  that 
the  evidence  does  not  disclose  that  the  claimant  was  an  employee  of  Rosen- 
berg Brothers,  and  the  questions  which  it  presents  upon  this  appeal  are 
(1)  whether  when  the  evidence  as  to  the  relation  of  master  and  servant 
between  a  claimant  and  a  carrier's  insured  is  both  uncertain  on  the  oral  testi- 
mony and  impeached  by  business  records  and  the  conduct  of  the  parties,  an 
award  made  by  the  State  Industrial  Conmiission  on  such  evidence,  coupled 
with  a  ruling  that  the  claim  comes  within  the  Workmen's  Compensation  Law, 
should  be  allowed  to  stand;  and  (2)  whether  a  finding  that  a  claimant  is  an 
employee  of  a  carrier's  insured  is  one  of  fact  precluding  an  appeal  by  the 
carrier  to  this  court. 

The  Workmen's  Compensation  Law  was  concededly  designed  to  regulate  the 
relations  of  employer  and  employee;  it  was  to  take  the  place  of  the  conmion- 
law  rules  in  respect  to  the  relations  of  master  and  servant,  and  proceeds 
upon  the  theory  that  the  primary  relation  exists.  In  other  words,  until  the 
fact  of  the  relation  of  employer  and  employee  is  established,  the  statute  has 
no  operation  whatever ;  it  does  not  assume  to  deal  with  any  other  relation  in 
life.  Section  2  provides  that  the  compensation  '*  shall  be  payable  for  injuries 
sustained  or  death  incurred  by  employees  engaged  in  the  following  hazardous 
employments,"  and  section  3  defines  *' employee"  as  meaning  "a  person 
engaged  in  one  of  the  occupations  enumerated  in  section  two  or  who  is  in 
the  service  of  an  employer  whose  principal  business  is  that  of  carrying  on  or 


Digitized  by  VjOOQ IC 


204    CousT  Decisions  oh  Wokkmen^s  Compensation  Law 

wmdwcting  a  ]La2ardoiis  employiiieiit  upon  tJie  premises,"  etc,  «]id  mn 
**  employer "  U  "  a  person  *  *  *  employing  workmen  in  hazardous  em- 
ployments," while  "  employment "  '*  includes  employment  only  in  a  trade, 
business  or  occupation  carried  on  hy  the  employer  for  pecuniary  gain." 
(Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  |$  2,  3,  as  amd.  by  Laws 
of  1916,  chap.  622.)  There  must  "be  an  employer  and  an  employee;  there 
must  be  a  contract  relation  existing,  and  then  whatever  occurs  is  regulated 
by  the  Workmen's  Compensation  Law,  in  so  far  as  the  compensation  for 
injuries  is  concerned.  We  do  not,  however,  And  any  provision  of  the  act 
which  permits  the  Commission  to  presume  that  this  relation  exists,  or  which 
permits  a  finding  of  such  relation  without  competent  evidence  to  support  the 
finding.  The  provision  of  section  21  of  the  act  that  "  In  any  proceeding  for 
the  enforcement  of  a  claim  for  compensation  under  this  chapter,  it  shall  be 
presumed  in  the  absence  of  substantial  evidence  to  the  contrary  1.  That  the 
claim  comes  within  the  provisions  of  this  chapter;  2.  That  sufficient  notice 
thereof  was  given,"  does  not  meet  the  requirement.  That  relates  only  to  the 
claim,  and  there  can  be  no  legal  claim  upon  the  insured  or  his  carrier  unless 
the  relation  of  employer  and  employee  existed  at  the  time  of  the  accidont; 
that  is  a  condition  precedent  to  any  right  to  make  a  claim  which  is  pre- 
sumed to  be  within  the  requirements  of  the  statute.  That  is  a  jurisdictional 
fact  upon  which  the  power  of  the  Commission  to  act  at  all  depends,  and 
while  it  is  not  to  be  doubted  that  the  Commission  has  the  power  primarily 
to  determine  that  question,  we  think  it  may  not  be  determined  as  a  conclu- 
sion of  fact,  but  must  depend  upon  findings  of  fact  which  support  the  con- 
clusion of  law  that  the  relation  exists.  Wlien  it  is  once  shown  that  the 
relation  of  master  and  servant  exists,  it  may  be  presumed  that  the  accident 
happened  in  the  course  of  the  employment,  and  that  the  employment  was  of 
the  hazardous  character  defined  in  the  act,  and  that  the  claim  "  comes  within 
the  provisions  of  this  chapter."  But  whether  the  relation  exists  is  a  mixed 
question  of  fact  and  law;  it  is  a  conclusion  of  law  growing  out  of  the  estab- 
lished facts,  and  this  conclusion  of  law  is  ojie  which  may  be  reviewed  by 
this  court. 

It  is  not  every  award  or  decision  of  the  Commission  which  is  made  final 
and  conclusive  upon  all  questions,  but  only  those  which  are  **  within  its 
jurisdiction  "  ( |  23,  as  amd.  by  Laws  of  1916,  chap.  622) ,  and  no  question  13 
within  the  jurisdiction  of  the  Commission  until  it  is  determined,  upon  com- 
petent evidence,  that  the  rebtion  of  employer  and  employee  exists  —  until  it  is 
shown  that  there  is  a  contract  of  employment  These  facts,  upon  which  the 
operation  of  the  statute  depends,  should  be  found  by  the  Commission,  not  as  i 
process  of  reasoning  satisfactory  to  the  Commission,  but  as  fixed  and  definite 
facts  upon  which  a  conclusion  of  law  may  properly  rest.  Whatever  of  laxne^ 
may  be  permitted  in  the  matter  of  determining  the  claim  and  the  rights  of 
the  claimant,  we  think  it  sliould  be  held  upon  the  jurisdictional  question  of  an 
existing  contract  of  emplojTnent,  that  the  Commission  should  find  the  fact? 
from  which  the  court  may  properly  determine  that  the  relation  exists,  an  J 
these  facts  sliould  find  some  reasonable  support  in  the  evidence,  for  the 
contract  between  the  insurance  carrier  and  the  insured  is  baaed  upon  the 
existence  of  the  relation  of  employer  and  employee,  and  the  insurance  car* 
rier  should  be  entitled  to  competent  evidence  to  show  that  the  case  » 
brought  within  the  provisions  of  its  contract 
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Tried  by  this  atandard,  we  think  the  conclumons  of  fact  made  by  the  Com- 
mission fail  to  show  that  the  relation  of  master  and  servant  existed  between 
Philip  J.  Benjamin  and  Rosenberg  Brothers  at  the  time  of  this  aooident. 
We  do  not  find  any  evidence  that  the  firm  of  Rosenberg  Brothers  employed 
a  salesman,  Philip  Rosenberg,  a  brother  of  the  members  of  the  firm.  The 
only  fair  inference  from  the  evidence  is  that  Philip  Rosenberg  took  goods 
from  his  brothers'  firm  and  peddled  them  about  the  country,  and  that  what- 
ever profit  he  made  upon  the  goods  belonged  to  him,  while  he  was  credited 
with  the  goods  which  he  returned.  The  fact  that  Philip  Rosenberg  kept  an 
expense  account,  and  that  he  was  reimbursed  the  amount  of  his  expenses,  if 
this  was  a  fact,  does  not  show  that  he  was  an  employee  or  agent  of  Rosen- 
berg Brothers  in  the  hiring  of  the  claimant;  it  is  merely  an  unexplained 
detail  of  the  arrangement  between  Philip  Rosenberg  and  his  brothers,  who 
merely  sold  goods  to  him  and  permitted  him  to  make  a  profit  upon  the  eame 
over  and  above  the  cost  of  the  gooda,  i^ua  the  alleged  expenses  of  Philip 
Rosenberg.  The  Commission,  in  its  conclusions  of  fact,  tells  us,  not  that 
Rosenberg  Brothers  entered  into  a  contract  of  hiring  with  Benjamin,  but 
that  prior  to  a  given  date  *'  it  was  suggested  by  the  firm  to  Philip  Rosenberg 
that  he  could  probahly  sell  more  goods  if  he  had  eome  one  to  work  with  him, 
and  Philip  Benjamin  was  told  by  the  firm  to  see  Philip  Rosenberg  and  if 
possible  to  come  to  some  arrangement  lor  working  with  him.  Philip  Rosen- 
berg thereupon  met  Benjamin  and  agreed  to  take  him  on  his  route  and  pay 
him  twenty-five  dollars  per  week  and  expenses.  This  arrangement  was  to  be 
tried  out  for  a  couple  of  weeks,  and  then,  if  aatiefactory,  to  be  continued. 
The  expense  of  the  salary  and  traveling  expense  of  Benjamin  was  in  turn 
chajiged  by  Philip  Rosenberg  against  Rosenberg  Brothers  and  allowed  by  them 
in  the  same  manner  as  other  expenses.  The  contract  of  employment  herein 
was  made  in  the  State  of  New  York."  But  there  is  no  finding  -(^at  the  contract 
of  employment  was  made  within  the  State  of  New  York  by  Rosenberg 
Brothers.  On  the  contrary,  it  appears  that  the  contract  was  made  by 
Philip  Rosenberg,  not  at  the  command  of  the  firm,  but  at  its  suggestion. 
Rosenberg  Brothers  did  not  assume  to  say  to  Philip  Rosenberg  that  he 
must  onploy  Benjamin;  they  merely  suggested  to  each  of  the  parties 
that  it  might  be  an  advantageous  arrangement,  and  left  it  with  them 
to  determine  whether  the  suggestion  should  be  carried  out.  It  was 
Philip  Roeenbeig  who  determined  whether  he  would  employ  Benjamin  and 
the  amount  of  his  compensation,  and  the  fact,  if  it  be  a  fact,  that  he  subse- 
quently received  reimbursement  for  this  additional  expense  from  Rosenberg 
Brothers,  did  not  make  a  contract  of  employment  with  that  firm,  which  does 
not  appear  to  have  had  any  control  over  the  employment,  its  terms,  or  its 
duration.  In  other  words,  Philip  Rosenberg  was  the  only  man  who  appears 
to  have  had  any  power  to  employ  or  discharge  Benjamin;  he  was  the  only 
one  who  appears  to  have  had  anything  to  do  with  the  determination  of  these 
matters,  or  with  the  amount  of  the  compensation,  and  in  the  absence  of  any 
evidence  to  show  that  he  acted  as  the  agent  of  Rosenberg  Brothers  in  the 
employment  of  Benjamin  we  are  unable  to  discover  any  ground  for  holding 
the  insurance  carrier  for  injuries  sustained  by  Benjamin  while  in  the  employ 
of  Philip  Rosenberg.  There  were  several  members  of  the  firm  of  Rosenberg 
Brothers;  they  appear  to  have  known  Benjamin.  They  had  an  opportunity 
to  employ  him  if  they  saw  fit,  but  they  contented  themselves  merely  with 
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advising  Benjamin  to  aee  Philip  Rosenberg  and  to  make  an  arrangement  with 
him  if  possible,  and  the  latter  appears  to  have  entered  into  &  eontract  of 
employment  -mth  Benjamin.  The  insurance  carrier  never  contracted  to 
becmne  responsible  for  injuries  to  the  employees  of  Philip  Rosenberg,  and  its 
liabilities  should  not  be  increased  by  any  strained  construction  of  the  statute, 
nor  by  any  mere  sophistical  reasoning.  If  Rosenheim  Brothers  actually  em- 
ployed Benjamin  the  proof  ought  easily  to  be  made  to  appear,  as  they  seem 
anxious  to  relieve  Philip  Rosenberg  from  his  liability  for  the  injuries  sus- 
tained by  B^jamin.  A  jurisdictional  fact  of  this  importance,  going  to  the 
very  essence  of  the  contract  between  Rosenberg  Brothers  and  the  iliemranee 
carrier,  ought  not  to  rest  on  mere  conjecture;  the  conclusion  of  fact  should 
be  based  upon  definitely  established  faots,  and  these  the  Commiasion  has 
failed  to  display  in  its  record. 

Without  going  into  an  analysis  of  the  evidence,  it  is  enough  for  the  pur- 
poses of  this  appeal  that  the  Commission  has  not  attonpted  to  find  the  facts 
which  the  courts  have  repeatedly  held  to  be  essential  to  the  establishing  of  a 
contract  of  hiring.  It  has  nowhere  found  that  the  contract  of  employment 
was  made  by  and  between  Rosenberg  Brothers  and  Philip  J.  Benjamin,  or 
that  Rosenberg  Brothers  had  any  control  over  the  hiring  or  discharging  of 
this  man,  or  the  amount  of  his  compensation  or  the  duration  of  his  employ- 
ment. These  all  appear  to  have  been  under  the  contr(^  of  Philip  Rosenberg, 
who  is  not  shown  to  have  been  the  agent  of  Rosenberg  Brothers  for  this  or 
any  other  purpose. 

When  the  Ckmunission  has  been  able  to  discover  in  the  evidence  grounds  for 
finding  these  essential  facts,  snd  has  found  them,  it  will  be  time  enough 
to  inquire  whether  the  evidence  supports  such  findinga  In  the  meantime  we 
are  of  the  opinion  that  the  award  should  be  reversed,  and  the  nmtter  re- 
turned to  the  Commission  for  such  farther  action  as  it  may  deem  proper 
in  the  premises,  consistently  with  this  opinion.      Sewell,  J.,  concurred. 

Award  afiSrmed. 


Upon  further  appeal,  the  Court  of  Appeals  noted  direct  testi- 
mony of  a  member  of  the  Rosenberg  firm  and  the  claimant,  Ben- 
jamin, as  to  the  existence  of  the  relation  of  employer  and  employee 
and  affirmed  the  Appellate  Division's  order  without  opinion: 
223  N.  Y.  Rep.  569,  Mar.  19,  1918. 

The  Appellate  Division,  a  year  after  the  decisions  in  the 
Kackel  and  Benjamin  cases,  has  applied  its  opinion  in  the  Kackel 
case  to  a  timber-cutting  case  in  which  a  contractor,  having  under- 
taken at  so  much  per  cord  to  cut  a  tract  of  standing  timber,  sub- 
divided it  among  gangs,  as  in  the  timber-cutting  cases  of  Clare- 
mont,  Peake,  Sullivan  and  See  presented  above.  In  reversing 
an  award  to  the  dependents  of  a  member  of  one  of  the  gangs  in 
this  later  case,  the  court  says  that  all  the  evidence  tends  to  show 
that  the  intermediary  was  an  independent  contractor  and  that  the 
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in j  Tired  man  was  not  his  partner  but  his  employee,  the  inference 
being  that  such  intermediary  was  responsible  for  compensation. 
The  per  curiam  opinion,  from  which  two  justices  dissent,  is  as 
follows : 

T8AI7GOUBNOS  V.  Smith,  183  App.  Div.  761,  July  1,  1918. 

Per  Cubia&c:  John  J.  Smith  made  a  contract  with  the  Tunnessassa  Lum- 
ber Company  to  cut  certain  etanding  timber  into  cords  and  to  load  the  same 
upon  the  cars  at  or  near  Tunnessassa,  Cattaraugus  coimty.  The  lumber 
oompany  agreed  to  pay  Smith  one  dollar  and  thirty-five  cents  per  cord  for 
this  wood,  and  Smith  subcontracted  this  job  to  several  other  men,  who  in 
turn  hired  lalwrers.  Among  these  subcontractors  was  one  Peter  Raptes,  who 
was  to  be  paid  at  the  rate  of  one  dollar  and  twenty  cents  per  cord  for  the 
portion  of  the  wood  cut  under  his  direction,  and  was  to  have  a  oamp  fur- 
nished by  Smith  for  his  workmen.  Raptes  hired  James  Stagumos  as  one  of 
his  gang,  and  whUe  the  latter  was  at  work  he  was  struck  and  kiUed  by  a 
filing  tree,  and  the  State  Industrial  Commission  has  made  an  award  to  his 
dependents,  not  againet  Raptes,  but  against  Smith  and  his  insurance  carrier. 
The  latter  appeal  to  this  court  from  the  award  made. 

An  examination  of  the  evidence  fails  to  disclose  any  facts  upon  which 
this  award  against  Smith  can  rest,  hecause  there  is  an  entire  failure  of 
competent  evidence  to  show  that  Smith  was  the  employer  of  the  deceased. 
All  of  the  competent  evidence  in  the  case  tends  to  show  that  Raptes  was 
an  independent  contractor,  and  that  the  decedent  was  his  employee;  but  the 
State  Industrial  Commission  appears  to  have  concluded  that  Raptes  was 
insolvent  and  without  insurance  protection,  and  reached  the  conclusion  that 
Smith,  who  had  insurance  upon  his  employees  engaged  in  hauling  the  wood, 
was  the  employer. 

This  court,  in  Kaokel  v.  Berviss  (180  App.  Div.  54),  laid  down  the  rule 
whi<di  must  prevail  until  overruled,  that  the  jurisdictional  fact  of  a  con- 
tract of  employment  must  he  established  by  due  process  of  law;  by  evidence 
wihich  would  be  required  to  establish  any  other  contractual  relation,  and. 
that  in  the  absence  of  such  evidence  no  foundation  was  laid  for  the  opera- 
tion of  the  Workmen's  Compensation  Law.  In  that  case  we  said:  "The 
question  here  is  not  whether  there  is  evidence  to  show  that  I>avis  was  an 
independent  contractor,  but  whether  Scott  Serviss  entered  into  a  contract 
for  the  employment  of  Norman  J.  Wesley,  and  there  is  absolutely  no  com- 
petent evidence  of  any  such  contract."  That  is  the  situation  in  the  case  at 
bar;  there  is  no  evidence  whatever  that  Smith  ever  entered  into  a  contract 
for  the  employment  of  Stagurnos,  and  without  this  there  is  nothing  for 
the  Workmen's  Compensation  Law  to  operate  upon,  and  the  determination 
of  the  State  Industrial  Commission,  not  having  support  in  the  evidence, 
is  without  effect.  The  award  appealed  from  should  be  reversed.  All  con- 
curred, except  JoHi7  M.  Kellogg,  P.  J.,  and  Lton,  J.,  dissenting.  Award 
reversed  and  claim  dismissed. 

The  question  of  agency  for  the  hiring  of  employees  sometimes 
figures  in  teaming  and  trucking  cases.    A  wholesale  company  hired 
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trucks  and  drivers  from  a  trucking  company.  The  latter  picked 
up  helpers  for  the  unloading  at  the  docks  whom  it  paid  with 
funds  furnished  by  or  charged  to  the  former.  The  trucking  com- 
pany took  no  profit  from  this  transaction.  A  box  fell  upon  a 
helper  and  broke  his  1^.  The  Commission  held  that  the  trucking 
company  was  not  the  employer  of  the  injured  man  but  was  merely 
the  agent  of  the  wholesale  company  for  employment  of  him  and 
made  award  against  the  wholesale  company.  The  Appellate 
Division  affirmed  the  award  unanimously  and  without  opinion: 
179  App.  Div.  963,  Sept.  13,  1917.  The  Commission's  ruling 
was  based  upon  an  opinion  of  Commissioner  Lyon,  as  follows: 

Vanoe  v.  F^azee  &  Co.,  S.  D.  B.,  voL  12,  pi  568,  BuL,  yoL  2,  p.  103«  F^b.  6«  14)17. 

liTOK,  Cominissioiier:  Everybody  connected  wi<tii  the  proceeding  admits 
that  Vance  is  entitled  to  compensation.  The  only  question  to  be  determined 
is,  which  one  of  the  insurance  carriere  should,  under  the  drcamfltanoes,  be 
held  liable  to  pay.  Attorneys  for  both  insurance  carriers  have  submitted 
briefs  in  which  tbey  aigue  witih  a  good  deal  of  force  their  sides  of  the  oon- 
troversy  and  cite  numerous  decisions  tending  to  sustain  their  views.  If  ibe 
case  were  to  be  governed  by  the  master  and  servant  rules  which  oomtrol 
in  negligence  cases  in  actions  at  common  law,  it  might  be  necessary  to  go 
into  these  arguments  and  examine  the  cases  with  a  great  deal  of  care.  I 
am  inclined,  however,  to  accept  the  statement  of  the  Court  of  A|^peals  in 
the  case  of  Dale  v.  Sanders  at  its  face  value  and  recommend  that  this  case 
be  decided  without  going  too  minutely  into  the  legal  propositions  advanced 
by  the  two  insurance  carriers  and  supported  by  these  citations  of  authorities. 
The  court  in  that  case  said,  among  other  things,  the  foUowing:  "In 
negligence  cases  the  question  often  arises  as  to  the  proper  application  of 
the  doctrine  of  respondeat  superior  when  an  employee  w4iose  negligence 
causes  an  accident  is  at  the  time  in  the  general  pay  and  service  of  one 
and  under  the  control  and  direction  of  another.  The  latter  has  been  held 
liable  as  a  special  employer  when  it  could  be  said  that  the  employee  was 
his  servant  at  the  time  of  the  accident  in  a  sense  and*  degree  wiiich  served 
to  impose  liability  for  his  negligence.  (Higgins  v.  Western  Union  Tele- 
graph Co.,  156  X.  Y.  75;  Howard  v.  Ludwig,  171  N.  Y.  507.)  The  question 
who  is  the  master,  also  rises  at  times  in  our  employees'  actions  for  negligent 
injuries.  But  this  is  not  a  question  of  responsibility  for  negligent  injury 
inflicted  upon  strangers  nor  upon  an  employee.  The  doctrine  of  respon^eol 
superior  has  no  application  here  nor  are  the  rules  of  employer's  liability 
for  negligences  controlling." 

It  seems  to  me  clear  that  under  the  Compensation  (Law,  at  leasts  Frazee  ft 
Coinpany  must  be  held  to  have  been  the  claimant's  employer  at  the  time 
the  accident  occurred.  Had  De  Sapio  Company  been  paid  a  larger  rate 
per  day  or  per  week  for  doing  the  trucking  to  cover  the  payment  of  help 
for  loading  and  unloading,  the  question  might  be  different,  but  clearly  in 
the  present  instance  this  was  not  done,  for  it  is  undisputed  that  Fraaee  ft 
Company  put  into  De  Sapio's  hands  the  exact  sum  with  which  to  pay  tibs 
claimant  in  this  case.    It  is  as  though  Fraxes  ft  Oom.paiiy  had  said  to  Ds 
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Sapio»  "  We  stand  ready  to  furnish  you  with  the  necessary  additional  help 
with  which  to  handle  the  gouda  when  tliey  reach  the  pier.  It  would  be 
perfectly  possible  for  us  to  send  a  man  with  you  to  the  .pier,  but  it  is  much 
more  convenient  for  our  purposes  to  have  a  man  picked  up  at  the  pier  to 
assist  you.  Here  is  the  money  to  pay  such  a  man  and  we  delegate  you  aa 
our  agent  to  secure  such  help  and  make  the  payment."  It  is  of  couroe 
possible  to  make  a  plausible  argument  in  favor  of  the  statement  that 
Vance  was  the  employee  of  De  Sapio  Company,  if  we  attempt  to  find  our 
way  through  the  haze  of  decisions  and  refinements  in  common  law  actions 
for  n^ligence,  but  laying  these  aside  and  looking  directly  at  the  purpose 
which  the  parties  had  in  view  at  the  time  when  the  accident  arose,  it  seems 
to  me  perfectly  clear  and  logical  that  the  party  whose  goods  were  being 
moved  and  who  ultimately  paid  the  money  which  the  injured  man  received 
for  his  wages  for  the  specific  thing  which  the  man  was  doing,  is  the  yarty 
which  ought  to  be  held  to  be  the  real  employer,  the  doctrine  of  agency  being 
invoked  to  make  the  necessary  connection  between  the  employer  and  employee 
and,  I  therefore  advise  an  award  against  Frazee  &  Company  and  its  insurance 
carrier. 

A  driver  for  a  truck  owner  picked  up  a  longshoreman  on  the 
docks  to  help  with  his  loading;  the  longshoreman  hurt  his  hand 
with  a  skid ;  the  Commission  held  that  the  driver  had  been  agent 
of  the  truck  owner  for  the  employing  of  the  longshoreman  and 
made  award  to  the  longshoreman  against  the  truck  owner.  The 
Appellate  Division  aflSrmed  the  award  unanimously  and  without 
opinion:  ConUy  v.  Rickey,  Case  No.  6547,  Apr.  26,  1917;  181 
App.  Div.  911,  Nov.  14,  1917. 

A  scrap  iron  cutter  lost  an  eye  while  helping  to  demolish  a 
building;  the  majority  of  the  Commission  found  that  he  had  been 
hired  by  the  foreman  of  the  company  that  had  contracted  to  do 
the  dismantling  and  made  award  against  the  company;  Commis- 
sioners Lyon  and  Wiard  dissented  upon  opinion  of  Commis- 
sioner Lyon  that  the  alleged  foreman  had  been  an  independent 
contractor;  the  Appellate  Division  affirmed  the  award  unani- 
mously and  without  opinion:  Webh  v.  Joseph  &  Bros.  Co.,  Bui., 
vol.  2,  p.  166,  May  22,  1917;  181  App.  Div.  910,  Nov.  14,  1917. 

The  Commission'  held  a  son  who  failed  to  disclose  agency  for 
his  father  liable  for  compensation:  Blank  v.  Tumminelli,  S.  D.  R, 
vol.  20,  p.  — ,  Apr.  30,  1919. 

B.  Oeneral  employer  versus  special  employer. —  The  cases  pre- 
sented above  have  turned  upon  the  question  whether  one  of  the 
parties  in  interest  has  had  the  status  of  employee  or  of  inde- 
pendent contractor.     A  second  and  distinct  class  of  cases  is  free 
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from  such  question  of  employee  or  indepeudent  contractor  but 
involves  the  fixing  of  responsibility  for  compensation  upon  one 
of  two  or  more  employers.  Usually  one  of  the  employers  is  a 
general  employer  and  another  is  a  special  employer.  An  employer 
called  the  general  employer  hires  or  lends  his  employee  to  an 
employer,  called  the  special  employer,  and  the  employee,  thus 
having  two  employers,  is  injured  while  working  under  the  special 
employer.  A  familiar  illustration  is  the  hiring  of  a  driver  and 
team  by  one  employer  from  another.  Court  decisions  have  de- 
termined that  the  employee  injured  under  such  circumstances  has 
a  valid  claim  against  either  the  general  ^nployer  or  the  special 
employer  and  that  the  courts  will  not  disturb  findings  of  the  Com- 
mission determinative  of  the  responsibility  of  the  one  or  the  other 
of  them.  The  leading  New  York  case  to  such  effect  is  Dale  v. 
Saunders  Bros.,  in  which  compensation  was  awarded  against  the 
general  employer.  The  texts  of  the  opinions  of  the  Appellate 
Division  and  the  Court  of  Appeals  in  Dale  v.  Samiders  Bros.,  as 
well  as  notices  of  earlier  cases,  have  been  presented  in  Bulletin  81, 
pages  34rO-347.  Six  or  eight  months  after  these  decisions  the 
Appellate  Division  unanimously  handed  down  an  opinion  affirm- 
ing an  award  against  a  special  employer,  the  injured  employee 
in  this  case  being  also  named  Dale.  The  text  of  the  opinion  is 
as  follows: 

Daub  v.  Hual  Cowstbuction  Co.,  175  App.  Div.  284,  Nov.  15,  1916. 

Kellogg,  P.  J.:  The  question  is  whether  the  injured  peraon  was  in  the 
employ  of  the  appellant  Hual  Construction  Company  at  the  time  of  the  acci- 
dent. He  was  in  the  regular  employ  of  Semon  Lippert  in  driving  his  team, 
and  had  been  in  that  employ  for  some  time,  receiving  therefor  from  him  one 
dollar  a  day  and  board  and  lodging.  The  construction  company  required  the 
services  of  teams  and  drivers  in  conducting  its  business,  but  having  no  teams 
of  its  own,  it  contracted  with  Huntley  ft  McGorray,  two  of  its  officiala,  to  fur- 
nish it  the  necessary  teams  at  $6.50  a  day.  They  did  not  have  enough  teams, 
and  secured  additional  teams  of  one  Garrity,  who  was  in  the  teaming  business, 
for  which  they  paid  him  six  dollars  a  day.  Garrity,  not  having  enongh 
teams,  secured  additional  teams  of  Semon  (Lippert,  for  which  Lippert  re- 
ceived from  Garrity  six  dollars  per  day.  Dale,  the  driver  of  Lippert's  team, 
while  hauling  sand  for  the  company  was  under  the  control  and  direcstion  of 
its  foreman.  The  company  had  no  authority  to  discharge  Dale,  but  evidently 
had  authority  to  refuse  to  continue  him  and  the  team  in  its  service  longer. 

I  think  the  Commission  was  justified  in  determining,  under  the  circum- 
stances, that  Dale  was  in  the  employment  of  the  construction  ocMnpaay  at 
the  time  of  the  accident.     Under  substantially  similar   facte  we  held  in 
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Matter  of  Oimher  ▼.  Kane  Co.  (171  App.  Diy.  958),  on  the  authority  of 
Miller  v.  North  Hudson  Contracting  Co.  (166  App.  Div.  348,  affinning  the 
award  in  2  State  Dept.  Rep.  [Off.]  475),  that  the  special  employer  was 
liable  iinder  the  act.  In  Matter  of  Dale  t.  Baundera  Bros,  (171  App.  Diy. 
528;  affd.,  218  N.  Y.  59)  we  held  that  under  like  circumstances  the  owner  of 
the  team  was  liable  as  employer,  and,  referring  to  the  Oimber  case,  assumed 
that  in  such  cases  either  the  general  or  special  employer  might  be  liahk;. 
The  Dale  case  was  affirmed  by  the  Court  of  Appeals,  thus  establishing  the 
liability  of  the  general  employer.  HarteU  v.  Bimoneon  d  Bon  Co.  (218  N.  Y. 
345)  sustains  the  conclusion  in  the  Oimber  case,  that  the  special  employer 
may  be  required  to  make  compensation  in  such  a  case. 

The  award  should,  therefore,  be  affirmed.    Award  unanimously  affirmed. 

The  Appellate  Division  affirmed  an  award  against  a  special 
employer  unanimously  and  without  opinion  in  the  carpentry  case 
of  Hadden  v.  Stmiton,  S.  D.  R.,  vol.  9,  p.  294,  June  5,  1916;  177 
App.  Div.  938,  Mar.  7, 1917.  Hadden  had  been  loaned  to  Stanton 
by  the  firm  of  Hill  &  Son.  As  noted  above,  two  other  parties 
figured  in  this  case,  one  as  general  contractor  and  the  other  as 
owner,  making  five  parties  in  all. 

In  two  decisions  of  July  11,  1917,  the  Court  of  Appeals  af- 
firmed orders  of  the  Appellate  Division  which  were  without 
opinion  and  reaffirmed  its  former  decisions  upon  the  subject  of 
general  employer  versus  special  employer.  One  of  these  decisions 
is  based  upon  an  opinion  in  which  the  court  says  that  the  injured 
employee  may  look  to  either  the  general  employer  or  the  special 
employer,  or  to  both,  for  compensation  and  that  the  Commission 
**  may  make  such  an  award  as  the  facts  in  the  particular  case  may 
justify."    The  full  text  of  the  opinion  is  as  follows: 

De  Noteb  v.  Cavawaugh,  221  N.  Y.  273,  July  11,  1917. 

PoxTND,  J.:  On  July  21,  1016,  Joseph  E.  De  Noyer  was  employed  aa  driver 
of  a  truck  by  D.  B.  Gavanaugh,  who  was  in  the  trucking  business  at  21 '* 
West  Jefferson  street,  Syracuse,  N.  Y.  The  Crown  Oil  Company  was  en 
gaged  in  the  business  of  selling  oil  and  gasoline.  Cavanaugh  made  an  ar- 
rangement with  it  by  which  he  was  to  furnish  it  a  horse  and  driver  to  be 
used  in  connection  with  a  tank  wagon  owned  by  the  company  for  the  delivery 
of  oil  and  gsisoline,  and  De  Noyer  was  employed  by  Cavanaugh  for  the  pur- 
pose. While  he  was  engaged  in  delivering  a  can  of  gasoline  from  the  gasoline 
truck  of  Crown  Oil  Company  to  a  store  at  710  Grape  street,  Syracuse,  N.  Y., 
and  while  he  was  carrying  the  can  of  gasoline  into  the  store,  the  gasoline 
exploded  and  his  clothes  took  fire,  causing  his  death.  Award  of  compensation 
was  made  against  D.  B  Cavanaugh  as  employer. 

This  case  is  on  all  fours  with  Matter  of  Dale  v.  Bounders  Bros.  (218  N.  Y. 
d9),  in  which  we  held  that  the  general  employer  who  carries  on  a  hazardous 
employment  is  liable  under  the  Workmen's  Ccnoipensation  Law  for  injuries 
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sustained  or  death  incurred  by  his  employees,  arising  out  of  and  in  the  coarse 
of  their  employment,  although  at  the  time  they  were  working  under  the 
direction  of  a  special  employer. 

We  are  asked  to  reconcile  our  decision  in  that  case  with  our  decision  with- 
out opinion  in  Matter  of  NoUm  ▼.  Oranford  Co,  (171  App.  Div.  959;  219  N.  Y. 
581)  wherein  an  award  against  the  special  employer  was  upheld  on  similar 
facts  except  that  the  general  employer  had  but  one  employee  and  was  him- 
self an  employee  of  the  special  employer  and  was  not  carrying  on  the 
business  of  teaming  except  in  the  sense  that  he  furnished  a  truck  and  team 
of  horses  with  a  driver  to  the  special  employer.  It  is  not  necessary  to  dis- 
tinguish the  cases.  They  are  not  in  conflict.  Where  a  horse  and  driver  have 
been  let  by  a  general  employer  into  the  service  of  another,  the  driver  ie 
subject  to  the  control  and,  therefore,  is  the  agent  of  his  general  employer  as  to 
the  care  and  management  of  the  horse.  (Pigeon's  Case,  216  Mass.  51.) 
Even  where  no  property  of  the  general  anployer  is  intrusted  to  the  employee 
to  be  used  in  the  special  employment,  the  general  employer  pays  the  com- 
pensation, may  direct  the  employee  when  to  go  to  work  and  may  discharge 
him  for  refusal  to  do  the  work  of  the  special  employer.  The  industrial  com- 
mission, therefore,  has  full  power  to  make  an  award  against  the  general 
employer.  It  does  not  follow  that  by  the  application  of  this  rule  the  special 
employer  is  not  to  be  held  in  any  case.  The  fact  that  a  workman  has  a  general 
and  a  special  employer  is  not  inconsistent  with  the  relation  of  employer  and 
employee  between  both  of  them  and  himself.  If  the  men  are  under  the 
exclusive  control  of  the  special  employer  in  the  performance  of  work  which 
is  a  part  of  his  business,  they  are,  for  the  time  being,  his  employees,  (Comer- 
ford*8  Case,  224  Mass.  571,  573.)  Thus  at  one  and  the  same  time  they  are 
generally  the  employees  of  the  general  employer  and  specially  the  employees  of 
the  special  employer.  As  they  may  under  the  common  law  of  master  and 
servant  look  to  the  former  for  their  wages  and  to  the  latter  for  damages  for 
negligent  injuries,  so  imder  the  Workmen's  Ccunpeneation  Law  they  may,  so  far 
as  its  provisions  are  applicable,  look  to  the  one  or  to  the  other  or  to  both  for 
compensation  for  injuries  due  to  ocQupational  hazards  (Workmen^s  Compensa- 
tion Law  [Consol.  Laws,  chap.  07],  §  3,  subds.  3,  4),  and  the  industrial  com- 
mission may  make  such  an  award  as  the  facts  in  the  particular  case  may  jus- 
tify. Oases  like  OibUy  v.  State  (9&  Conn.  682)  and  Kongo  v.  Waddington  d 
Sons  (87  N.  J.  Law,  396)  depend  upon  the  special  meaning  given  to  the 
word  **  employee  "  as  defined  by  the  statutes  construed  and  are  inapplicable 
here.    The  order  Gihould  be  affirmed,  with  costs. 

Chase,  CoLUir,  Cabdozo,  MoLauqhlin,  Crane  and  Andbews,  JJ.,  concur. 
Order  affirmed. 

The  other  decision  relates  to  a  case  in  which  the  Saratoga 
County  Tuberculosis  Hospital  had  loaned  a  laborer  to  a  contractor 
who  was  drilling  a  well  upon  its  grounds;  compensation  had  been 
awarded  against  the  well-drilling  contractor  for  injuries  incurred 
by  the  loaned  employee;  the  Court  of  Appeals  affirmed  the  award 
upon  authority  of  its  contemporary  decision  in  the  De  Noyer 
case:     Kucharuk  v.  McQueen,  Claim  Nos.  3862^  and  17895, 
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June  15,  1916;  176  App.  Div.  923,  Dec  29,  1916;  221  N.  T. 
Rep.  607,  July  11,  1917. 

On  October  23,  1917,  the  Court  of  Appeals  affirmed  an  award 
againert  a  chemical  company  in  favor  of  one  of  the  members  of  a 
partnership  firm  consisting  of  a  father  and  three  sons  who  were 
operating  a  garage  business;  the  Appellate  Division  had  held  the 
chemical  company,  as  special  employer,  responsible  for  compensa* 
tion  to  the  garage  man's  beneficiaries  upon  authority  of  its  own 
decision  in  Dale  v.  Hual  Constructi&n  Co.  and  of  the  decisions  of 
the  Court  of  Appeals  in  Dale  v.  Saunders  Bros,  and  Hartell  v. 
Simonson  &  Son  Co.,  the  last  named  casa  being  one  in  which  a 
special  employer  had  been  held  liable  for  the  negligence  of  an 
employee  procured  by  him  from  a  general  employer  (218  N.  Y, 
345);  the  decisions  of  the  courts  were  without  opinion;  full 
description  of  the  relations  of  the  parties  is  given  in  the  CommisK 
sion's  findings:  Wood  v.  Tupper  Lake  Chemical  Co.,  S.  D.  R., 
vol,  9,  p.  372,  July  20,  1916;  178  App.  Div.  942,  May  2,  1917; 
221  K  Y.  Rep.  660,  Oct.  23,  1917. 

An  employer  in  the  trucking  business  sent  one  of  his  drivers 
with  a  team  to  work  with  a  contracting  company  engaged  upon 
extensive  public  works.  While  hauling  for  the  company,  the 
driver  was  hit  and  injured  by  a  piece  of  timber  that  was  being 
handled  by  other  persons  who  were  employees  of  the  company. 
The  driver  brought  an  action  for  negligence  against  the  company 
as  a  third  party.  In  trial  court,  a  jury  gave  him  $5,000  damages 
but  the  trial  court  set  a^ide  the  verdict  and  dismissed  his  complaint 
upon  the  ground  that  the  relation. of  employer  and  employee 
existed  between  the  company  and  him  and  that,  therefore,  his 
case  was  covered  exclusively  by  the  Workmen's  Compensation  Law. 
Upon  appeal,  the  Appellate  Division  in  the  Second  Department 
sustained  the  lower  court's  action  with  opinion  dealing  at  length 
with  the  theory  of  employment  and  citing  the  Dale,  De  Noyer  and 
Nolan  general  and  special  employer  decisions  of  the  Appellate 
Division  in  the  Third  Department  and  the  Court  of  Appeals, 
compensation  cases  appealed  from  the  Commission.  Text  of  the 
opinion  is  as  follows: 

Lee  v.  Cranford  Co.,  182  App.  Div.  191,  Feb.  21,  1918. 
Thomas,    J.:     If   the    plaintiff,    injured    by   defendant's   iservants,    has    a 
remedy  against  the  defendant  under  the  Workmen's  Compensation  Law,  thi« 
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action  may  not  be  sustained.  The  jury  found  that  the  plaintiff  was  not  in 
defendant's  employ;  the  court  decided  that  he  was,  and  di^nissed  the  com- 
plaint. The  facts  are  few  and  simple,  whatever  the  inferences  that  should 
be  drawn.  Muldoon,  owning  horses,  trucks,  and  hiring  .drivers,  from  time  to 
time  made  agreements  with  the  defendant  and  others  for  the  use  of  the  outfits 
at  agreed  prices  per  day.  The  defendant  was  engaged  in  an  undertaking  that 
required  the  use  of  many  teams  and  drivers  in  addition  to  its  own  horses  and 
drivers.  Besides  Muldoon,  there  were  ten  or  fifteen  other  persons  with  whom 
defendant  made  similar  arrangements.  At  the  outstart,  defendant's  super- 
intendent told  Muldoon  that  he  needed  seven  or  eight  teams  for  the  next 
day  and  told  him  where  to  send  them,  and  the  teams  came  and  were  dis- 
tributed upon  the  work,  and  Muldoon  sent  his  bill  weekly.  The  teams  were 
used  in  such  work  as  the  defendant'^  servants  directed.  Plaintiff  had,  on 
April  17,  1^15,  been  employed  by  Muldoon  for  over  two  years,  and  had  "  been 
off  and  on  with  Cranford  before  the  accident "  for  more  than  a  month.  On  the 
day  in  question  he  was  directed  by  defendant's  servant  to  haul  a  load  of  lumber 
already  loaded  on  one  of  defendant's  trucks,  to  which  he  transferred  his 
horses.  After  the  lumber  had  been  drawn  to  the  place  of  delivery,  and  while 
plaintiff  was  standing  by  the  horses  pending  the  imloading,  whereupon  he 
would  return  to  defendant's  work,  he  was  hit  by  a  piece  of  timber  negli- 
gently handled  by  defendant's  servants.  The  driver  and  the  team  during 
tlie  time  for  which  defendant  made  compensation,  were  entirely  devoted  to 
the  service  of  transportation.  The  plaintiff's  hand  was  not  otherwise  put 
to  the  work.  The  horses  merely  drew  loads  for  the  defendant,  usually  in 
Muldoon's  wagons,  exceptionally,  as  in  the  present  case,  in  defendant's 
wagon.  Defendant's  superintendent  testified:  "The  foreman  at  the  shaft 
gives  them  instructions  what  to  do.  *  *  *  Q.  !He  tells  them  where  to 
take  the  stuff,  or  what  stuff  to  take?  A.  Tells  them  to  take  a  load  of  dirt 
and  dump  it,  or  take  a  load  of  hunber  to  the  different  shafts.  Q.  Wherever 
it  is  wanted?  A.  Yes,  sir.  *  *  *  If  a  driver  came  there  and  got  drunk 
on  the  job,  we  would  lay  him  off.  If  we  did  not  lay  him  off,  we  would  call 
up  Muldoon  and  tell  him  to  send  another  driver  up,  or  we  would  send  his 
team  back.  If  the  driver  would  not  do  what  we  told  him,  we  would  send 
him  home."  It  is  due  to  the  learned  counsel  for  the  appellant  that  notice 
should  be  taken  of  some  views  {^resented  by  him,  although  they  may  not 
influence  the  present  decision.  When  plaintiff  entered  Muldoon's  employ- 
ment, presumably  there  were  terms  stipulated,  and  the  law  implied  others 
not  mentioned,  among  them  that  the  master  would  use  legal  care  to  furnish 
plaintiff  with  reasonably  safe  wagons  and  horses,  and  so  maintain  them ;  that 
he  would  use  the  required  care  to  employ  properly  competent  fellow-servants; 
that  he  would  do  his  duty  respecting  the  provisions  of  law  enacted  to  throw 
saf^iuarda  about  the  plaintiff.  It  is  unnecessary  to  enlarge  on  the  mutual 
implied  duties  of  masters  and  servants  or  to  consider  the  servant's  assump- 
tion of  the  risk  of  his  emplo^^ent,  and  his  duty  to  use  care  lest  his  own 
negligence  contribute  to  his  injury.  Whatever  the  obligations  of  the  plaintiff 
and  his  employer  Muldoon,  they  existed  when  plaintiff  left  his  master's 
premises  on  the  morning  in  question,  and  attended  the  plaintiff  at  least  until 
he  reached  the  defendant's  place  of  work.  It  is  necessary  to  take  a  survey 
of  that.  The  defendant  was  a  contractor  carrying  forward  within  the 
activities  of  a  great  city  a  pi]d>lic  work  of  much  range  and  diversity.    To  it 
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were  gununoned  for  participation  here  and  there,  and  appointed  to  varied 
occupations,  men  in  direct  employment  of  the  defendant,  and  there  were 
supplied  the  numerous  facilities  and  appliances  that  are  assembled  for  the 
complex  uses  of  such  a  project.  The  men  immediately  employed,  and  the 
defendant,  had  the  relation  of  master  and  servants,  which  imposed  various 
and  ever-shifting  duties,  and,  as  to  third  persons,  each  man  within  the  scope  of 
hie  employment  was  the  defendant  itself.  Arrived  also  at  such  place  was 
the  plaintiff,  a  half  dosen  or  more  of  his  master's  teams  and  drivers,  and 
'similar  equipment,  vehicles  and  men  from  ten  to  fifteen  other  trucking 
establishments.  By  this  system  all  of  these  units,  foreign  to  immediate  hiring, 
reported  to  defendant's  agents  and  received  orders  committing  them  to  share 
in  the  work,  so  that  plaintiff  and  every  other  driver  might  come  in  contact, 
hurtful  or  otherwise,  with  each  and  all  the  others,  as  well  with  the  dif- 
ficulties and  perils  of  the  work  existing  in  the  nature  of  it,  or  in  the  manner 
of  its  execution,  as  well,  also,  with  the  instrumentalities  that  the  defendant 
had  outlayed  to  meet  the  necessities  and  exigencies.  Every  workman  that 
defendant  directly  employed  became  its  servant.  Every  tool,  every  machine, 
every  structure  that  defendant  supplied,  became  a  part  of  the  plant.  Towards 
all  that  made  up  the  ensemble,  defendant  owed  a  duty.  In  such  case  defend- 
ant's wagons  and  horses  must  be  selected  with  Care  and  so  maintained; 
every  mechanical  contrivance  must  conform  to  legal  requirements  at  least 
so  far  as  due  care  will  permit.  Everything  that  makes  for  a  safe  place  to 
work  must  receive  similar  attention.  'Every  servant  must  be  selected 
with  due  regard  for  his  competency.  Every  one  exercising  acts  of  super- 
intendenoe  may  involve  the  defendant  in  liability  to  his  employees.  Every 
statute  that  regulates  the  relation  of  master  and  workman  comes  into  play. 
Every  culpable  and  injurious  act  of  a  servant,  done  in  the  course  of  his 
employment,  makes  the  master  liable,  if  the  master  doing  the  act  directly 
would  have  been  liable.  Did  plaintiff,  arriving  as  Muldoon's  servant,  become 
defendant's  servant  upon  entry  into  association  in  the  work?  Did  Muldoon's 
horses,  harness  and  trudc  become  a  part  of  defendant's  plant?  Look  at 
it  first  as  between  plaintiff  and  defendant  and  defendant's  servants,  and 
then  as  between  defendant  and  third  persons.  If  plaintiff  became  defendant's 
servant,  all  of  defendant's  immediate  servants,  and  all  the  teamsters  present 
through  arrangements  with  trucking  firms,  became  fellow-servants.  Did 
plaintiff  take  the  risk  of  them,  and  did  they  each  and  all  assume  the  risk 
of  him,  so  far  as  the  law  imposes  such  risk?  Did 'the  master  impliedly  agree 
with  each  and  every  man  connected  with  the  affair  that  he  had  selected 
plaintiff  as  his  servant  and  that  he  had  used  due  care  in  his  selection  and 
that  he  would  continue  to  use  care?  And  did  defendant  impliedly  make  a 
similar  agreement  with  plaintiff  as  to  every  man  in  the  works?  Did  defend- 
ant agree  to  the  care  required  by  law  as  between  master  and  servant  as  to 
his  works,  ways  and  plant,  and  to  all  that  the  labor  laws  demand?  Did 
Muldoon's  servant,  sent  there  "off  and  on,"  impliedly  agree  that  he  would 
Release  defendant  for  any  liability  for  injury  through  the  negligence  of  its 
servants  or  agents,  or  itself,  except  so  far  as  he  was  entitled  to  recover  as 
defendant's  servant?  In  short,  did  defendant  become  the  master  and  plaintiff 
its  man?  The  fact  is  that  defendant  did  not  use  any  care  in  hiring  Muldoon's 
team,  or  man.  It  did  not  know  whether  any  part  of  the  equipment  was  fit 
for  the  work  beyond  its  knowledge  of  the  reliability  of  Muldoon.    It  did 
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not  intend  to  present  plaintiff  as  it«  servant  and  did  not  do  so.  It  did  not 
«gree  as  to  its  other  servants  to  accept  Muldoon's  team  and  the  numerom 
other  teams  as  its  responsibihties.  Plaintiff  had  no  thou^t  that  he  was 
becoming  defendant's  servant.  Plaintiff,  Muldoon's  horses  and  trade  were 
hired  by  agreement  with  their  owner  to  draw  material,  put  on  and  off  the 
wagon  by  defendant's  servants.  Plaintiff  went  where  his  master  sent  him.  To 
refuse  was  to  be  discharged.  It  is  not  a  fair  inference  of  law  or  fact  that 
plaintiff  impliedly  agreed  that  the  members  of  the  great  company  of  work- 
men were  his  fellow-servants,  or  that  towards  the  work  that  involved  tearing 
down  and  building  up  he  stood  in  the  relation  of  a  servant  to  defendant  as 
if  he  had  been  handed  over  from  hand  to  hand  like  a  commodity.  But 
go  further.  If  a  third  person  were  injured  by  plaintiff's  negligence,  would 
the  defendant  have  been  lialble?  It  would  have  been  so  liahle  within  the 
decision  of  this  court  in  Kellogg  v.  Church  Charity  Foundation  ( 135  App.  Div. 
999).  But  that  decision  was  reversed  by  the  Court  of  Appeals.  In  the 
present  case  it  appears  that  the  load  was  thrown  off  at  Flatbui^  In  the 
course  of  it  defendant's  men  let  a  timber  hit  plaintiff.  Was  plaintiff  then 
defttidant's  servant?  Shall  it  be  said  that  he  was  not  defendant's  servant 
as  to  an  innocent  third  person,  but  was  his  servant  as  to  mere  unloading? 
If  in  the  Kellogg  case  the  driver  in  going  around  the  course  had  thrown  out 
the  hospital  doctor,  would  the  plaintiff  then  have  become  the  servant  of 
the  hospital?  If  in  lifting  something  to  the  smbulanoe,  the  ambulance 
attendants  had  injured  the  ambul-anoe  driver,  would  all  have  become  fdiow- 
servants  of  the  hospital?  If  in  driving  to  Flatbush  the  plaintiff  had  negli- 
gently injured  the  two  men  with  him,  would  plaintiff  as  to  them  have  been 
defendant'a  servant?  Is  a  driver  defendant's  servant  accordingly  as  his 
negligence  injures  defendant's  servant,  or  a  third  person?  The  opinion  in 
the  Kellogg  Case  (203  N.  Y.  191,  195),  after  referring  to  certain  facts, 
sayB:  "But,  as  Mr.  Justice  Rich  points  out  in  the  able  dissenting  opinion 
below,  when  the  case  was  closed  a  very  different  state  of  facts  was  presented. 
'The  prima  facie  case  had  been  met  and  overcome  by  undisputed  evidence, 
which  the  court  was  not  at  liberty  to  disregard,  conclusively  establishing 
that  the  defendant  did  not  own  the  horse  drawing  its  ambulance,  did  not 
employ  or  pay  the  driver,  and  did  not  possess  the  power  or  right  to  dis- 
charge him.'"  E^ch  one  of  such  facts  appears  in  the  present  case,  and  if 
they  are  decisive  plaintiff  was  not  defendant's  servant  as  to  this  accident. 
Indeed,  the  facts  of  that  case  and  the  present  one  are  beyond  distinguish- 
ment,  except  as  to  the  nature  and  quantities  of  work  done  by  Muldoon's  team. 
In  each  case  a  man  let  teams  to  draw  loads  in  the  defendant's  buaineas, 
and  the  only  order  given  him  was  to  go  to  one  place  or  another  to  receive 
and  to  deliver  his  load.  In  the  Kellogg  case  it  was  decided  by  the  Court 
of  Appeals  that  the  relation  of  master  and  servant  did  not  exist  between 
the  driver  and  the  defendant.  But  it  was  said  "  that  cases  may  arise  in 
which  there  is  such  active  interference  by  the  hirer  with  the  management  of 
the  team  as  to  render  him  responsible  for  any  negligent  injury  which  may 
be  inflicted  upon  a  stranger  by  reason  of  such  mismanagement.  {Donocan  v. 
Laing,  etc.,  Construction  Syndicate,  L.  R.  [I  Q.  B.  D.  1893]  629.)  In  that 
event,  however,  as  was  pointed  out  by  Lord  Justice  Bowen  in  the  case  cited, 
the  hirer  becomes  liable  'not  as  a  master,  but  as  the  procurer  and  cause 
of  the  wrongful  act  complained  of.' "    The  opinion  then  distinguishes  Baldwm 
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▼.  Ahraham  (67  App.  Div.  67;  affd.,  171  N.  Y.  677),  where  the  "testimony 
indicated  that  the  defendants  exercised  some  control  over  the  delivery  of 
tbeir  goods"  by  the  hired  wagons,  and  Howa/rd  v.  Ludioig  (171  N.  Y.  607), 
where  the  driver  reported  each  morning  with  the  team  at  the  defendants' 
place  of  business,  there  received  a  list  of  deliveries  from  the  defendants' 
clerk,  loaded  the  goods,  delivered  them  to  various  customers,  and  thereupon 
returned  to  the  stable  of  the  contracting  truckman,  and  where  it  was  held 
such  arrangement  and  practice  created  the  relation  of  master  and  servant 
between  him  and  the  defendants  so  that  they  became  liable  for  his  n^li- 
gent  acts.  The  opinion  in  the  KeUogg  case  proceeds:  "  The  distinction  between 
such  cases  and  one  like  the  present  is  well  pointed  out  by  Mr.  Justice 
MooDT  in  Standard  Oil  Co,  v.  Anderson  (212  U.  S.  216) .  Where  one  fumiahee 
another  with  men  to  do  work  for  him  and  places  them  under  his  exclusive 
control  in  its  performance  those  men  become  pro  hoc  vice  the  servants  of 
him  to  whom  they  are  furnished  and  he  is  responsible  for  their  negligence 
because  the  work  is  his  work  and  they  are  his  workmen  for  the  time  being. 
On  the  other  hand,  where  work  is  undertaken  to  be  performed  by  the  person 
who  furnishes  the  workmen  through  servants  of  his  selection  and  he  retains 
direction  and  control  he  remains  responsible  for  any  negligence  on  their  part 
in  the  conduct  of  the  work."  Mr.  Justice  Miller  in  the  Kellogg  Case  (136 
App.  Div.  844)  wrote:  "T%e  maxim  respondeat  superior  is  applied  to  make 
men  accountable  for  the  conduct  of  their  own  affairs,  and  to  insure  such 
accountability  the  master  is  not  permitted  to  deny  that  the  servant  had 
authority."  The  Court  of  Appeals  considered  that  the  facts  did  not  bring 
the  case  within  the  maxim.  In  Schmedes  v.  Deffaa  (163  App.  Div.  810)  Mir. 
Justice  MiLLEB  in  a  dissenting  opinion  restated  the  proposition:  ''Every 
man  should  be  held  answerable  for  the  conduct  of  his  own  business,  and 
for  the  agencies  employed  by  him  in  this  business  whether  animate  or  inani- 
mate," and  he  brought  the  test  to  the  inquiry  whether  the  servant  was 
doing  the  defendant's  work  at  the  time  of  the  accident.  In  the  Bchmedes 
case  a  livery  stable  keeper  undertook  to  fill  an  order  from  an  undertaker 
for  carriages,  and,  not  having  sufficient  conveyances  of  his  own,  procured 
one  with  a  driver  from  another  stablekeeper,  who  directed  him  to  report 
and  to  take  the  orders  of  the  defendant.  The  defendant  sent  him  to  the 
undertaker,  who  directed  him  to  go  to  the  house  where  the  funeral  was  to 
be  held  and  then  proceed  to  the  cemetery.  It  was  decided  by  the  Appellate 
Division  that  the  defendant  was  not  liable  for  the  negligence  of  the  driver 
under  the  doctrine  of  respondeat  superior,  but  the  judgment  of  that  court 
was  reversed  upon  the  opinion  of  Mr.  Justice  Miller  (214  N.  Y.  675).  The 
record  does  not  show  the  relation  of  the  person  injured  to  the  team,  but  I 
gather  that  he  was  a  third  person.  It  was  not  urged  that  the  undertaker 
was  liable,  but  the  question  was  between  the  owner  of  the  team  and  the 
defendant,  who  had  agreed  to  make  provision  for  the  funeral.  In  the  opinion 
in  the  Appellate  Division  it  was  said:  "It  was  stipulated  at  the  trial  that 
the  horses,  carriage  and  driver  came  from  Naughton  [the  owner  of  the  team], 
and  the  evidence  showed  that  all  defendant  had  to  do  with  them  was  to  hire 
them  from  Naughton  and  immediately  let  them  to  Herlich  [the  undertaker]. 
Except  as  the  driver  had  been  directed  to  go  where  defendant  ordered,  the 
latter  had  no  coAtrol  over  the  driver  and  no  authority  to  employ  or  dia- 
eharge  him."    By  that  decision  it  appears  that  if  one  person  hire  a  team 
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and  carriage  and  send  it  to  an  undertaker  to  be  used  at  a  funeral,  the  driTer 
becomes  pro  hoc  vice  the  servant  of  the  hirer,  at  least  as  to  third  peraons. 
The  case  last  cited  closed  the  inquiry  wheUier  Lee,  the  present  plaintiff,  ahould 
be  regarded  as  the  defendant's  servant  as  to  one  injured  by  his  n^ligence 
while  driving  the  team.  But  was  he  defendant's  servant  as  between  plaintiff 
and  the  servants  who  injured  him?  I  do  not  extend  the  discosaion  in  that 
regard.  In  Matter  of  Dale  v.  Boimder^  Brothers  (171  App.  Div.  52S)  a 
proprietor  of  a  sand  bank  hired  a  team  and  teamster  from  a  manufacturer 
of  brick  to  draw  sand  from  the  pit,  and  while  the  teamster  was  loading 
the  wagon  the  sand  bank  fell.  It  was  decided  that  the  driver  was  entitled 
to  the  protection  of  the  Workmen's  Compensation  Law,  and  that  either  the 
proprietor  of  the  sand  pit,  the  special  employer,  or  the  bridcmaker,  ihe  gen- 
eral employer,  could  be  held  liable.  It  appeared  that  the  teamster  was 
loading  sand  in  the  wagon  for  the  purpose  of  carting  it  when  he  was  injured, 
but  the  court  said  he  was  operating  the  wsgon  just  as  much  as  if  he  had 
been  driving  on  the  road.  In  that  particular  case  Saunders  Brothers,  the 
general  employers,  were  regarded  as  liable  for  the  oompoisation.  But  the 
opinion  states  that  the  special  employer  might  also  be  liable.  The  decimon 
was  affirmed  (218  N.  Y.  5d).  It  was  indicated  by  the  Appellate  Divisi<m 
that  the  question  of  reepondeat  superior  had  little  influence  upon  the  decision. 
The  opinion  in  the  Coiurt  of  Appeals,  after  concluding  that  the  general 
employer  was  the  master  at  the  time  of  the  accident,  says:  "All  this  seems 
clear,  but  in  any  event  the  decision  of  the  commission  is  final  as  to  q[aestiQ!ns 
of  fact.  (Workmen's  Compensation  Law,  S  20.)  The  jurisdiction  of  this 
court  is  limited  to  the  review  of  questions  of  law,  and  if  any  question  is  pre- 
sented upon  the  facts  stated  as  to  whose  employee  Bale  was  it  is  one  of  fact 
only."  But  FoxnuD,  J.,  writing  for  the  court,  said:  "In  n^Ugence  cases  the 
question  often  arises  as  to  the  proper  application  of  the  doctrine  of  respondeat 
superior  when  an  employee  whose  n^ligenoe  causes  an  iuxddent  is  at  the 
time  in  the  general  pay  and  service  of  one  and  under  the  control  and  direc- 
tion of  another.  The  latter  has  been  held  liable  as  a  special  employer  when 
it  could  be  said  that  the  employee  was  his  servant  at  the  time  of  the  accident 
in  a  sense  and  degree  which  served  to  impose  liability  for  negligence.  {Htg- 
gins  V.  Western  Union  Telegraph  Co.,  156  N.  Y.  7^;  Howard  v.  Ludwig,  171 
N.  Y.  d07.)  The  question,  who  is  the  master,  also  arises  at  times  in  employees' 
actions  for  negligent  injuries.  But  the  question  in  this  case  is  not  one  of 
responsibility  for  n^^ligent  injury  inflicted  upon  strangers  nor  upon  an  em- 
ployee. The  doctrine  of  respondeat  superior  has  no  application  here,  nor  are 
the  rules  of  employers'  liability  for  negligence  controlling."  So  there  might 
be  some  doubt  whether  in  the  preesent  case  plaintiff  was  defendant's  servant, 
but  that  question  does  not  seem  to  be  essential  in  determining  whether  the  act 
was  applicable.  In  Matter  of  De  Noyer  v.  Ca^mnaugh  (221  N.  Y.  27S)  claim- 
ant's intestate  was  driver  of  a  truck  owned  by  the  defendant  company,  for 
the  operation  of  which  the  employer  of  the  decedent  furnished  a  horae  and 
driver,  and  his  death  was  caused  by  the  explosion  of  a  can  of  gasoline  whiA 
he  was  delivering  iut  the  course  of  his  duty,  and  it  was  decided  that  an 
award  was  properly  made  against  the  employer.  But  in  Matter  of  Nolam  ▼. 
Cranford  Co.  (219  N.  Y.  ^1,  affg.  171  App.  Div.  gi&»)  an  awaid  was  sus- 
tained for  the  death  of  one  Nolan,  one  of  tiie  drivers  of  a  team  furnished  to 
the  defendant  by  Kane,  who  paid  the  drivers  their  wa^^s.    The  court  in  MaUm 
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of  De  Tfoyer  v.  Cavanaugh  explained  that  there  was  no  inconaistency  in  its 
decision  in  that  case  and  in  Matter  of  Nolan  v.  Cranford  Co,,  inasmuch  afi 
employees  "imder  the  Workmen's  Compensation  (Law  •  ♦  ♦  may,  so 
far  as  its  provisions  are  applicaible,  look  to  the  one  or  to  the  other  or  to 
both  for  compensation  for  injuries  due  to  occupational  hazards,  •  •  • 
and  the  industrial  commission  may  make  such  an  award  as  the  facts  in  the 
particular  case  may  justify."  Under  such  ruling  there  should  be  na  hesitation 
in  determining  that  the  plaintiff  in  the  present  action  has  a  remedy  under 
the  Workmen's  Compensation  Xaw,  in  which  case  the  present  action  cannot 
be  sustained,  4uid  the  judgment  and  order  should  be  affirmed,  with  costa 

Jenks,  p.  J.,  Mills  and  Keixey,  JJ.,  concurred ;  Black3CAb,  J.,  dissented 
on  the  ground  that  before  plaintiff  can  recover  compensation  imder  the 
Workmen's  Compensation  Law  it  must  be  decided  by  the  Commission  as  a 
question  of  fact  that  defendant  was  master,  and  that  6uch  relation  did  not 
exist. 

Judgment  and  order  affirmed  on  reargument,  with  costs. 

A  farmer  furnished  a  driver  and  team  to  a  lumberman;  the 
lumberman  carried  compensation  insurance  but  the  farmer  did 
not;  the  driver  was  injured  by  a  falling  log;  the  Commission 
awarded  compensation  against  the  lumberman  in  accordance  with 
an  opinion  of  Commissioner  Sayer,  citing  the  De  Noyer  decision 
of  the  Court  of  Appeals :  Straight  v.  Steams,  S.  D.  R.,  vol.  15, 
p.  645,  BuL,  vol.  3,  p.  154,  Mar.  14,  1918. 

A  liveryman  furnished  a  team  and  driver  to  a  building  con- 
tractor; the  contractor  carried  compensation  insurance  but  the 
liveryman  did  not;  the  driver  was  injured  by  a  live  wire;  the 
Commission  awarded  compensation  against  the  contractor  in 
accordance  with  an  opinion  of  Commissioner  Lyon,  citing  Dale 
V.  Hual  Construction  Co.:  Koenig  v.  Howes  Construction  Co., 
S.  D.  R,  vol,  18,  p.  555,  BuL,  vol.  4,  p.  35,  Nov.  12,  1918. 

A  detective  bureau  conducting  an  employment  agency  furnished 
motormen,  conductors  and  guards  to  a  street  railway;  it  received 
from  the  street  railway  $5  per  day  for  each  man  and  paid  each 
man  $3;  the  guards  rode  inside  the  cars;  their  duty  was  to 
protect  passengers  and  cars  from  violence;  a  car  jumped  the 
track  and  injured  a  guard;  the  guard  sued  the  street  railway 
for  damages ;  the  street  railway  set  up  the  Workmen's  Compen- 
sation Law  as  a  bar;  the  trial  court  ruled  that  the  street  railway 
was  not  the  guard's  employer;  upon  appeal  the  Appellate  Division 
in  the  First  Department  held  that  the  street  railway  was  a 
responsible  employer,  cited  the  De  Noyer  decision,  reversed  the 
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trial  court's  judgment  and  dismissed  the  complaint;  the  Appel- 
late Division's  opinion  is  as  follows: 

MuBBAT  V.  Union  Railway  Co.,  183  App.  Div.  209,  May  10,  1918. 

Putnam,  J.:  The  motorman  who  ran  the  car  against  this  pillar  was  also 
furnished -hy  this  detective  bureau.  Yet  unquestionablj  he  was  in  the 
defendant's  employ.  Otherwise  there  would  be  no  suit  against  defendant.  Both 
plaintiff  and  the  motorman  were  performing  services  for  the  interests  of  de- 
fendant. Defendant  had  the  same  authority  over  plaintiff  as  if  it  had 
directly  hired  him.  This  detective  bureau  was  not  operating  this  railroad. 
The  obligation  under  defendant's  franchise  to  carry  passengers  in  certain 
streets  of  the  city  defendant  could  not  delegate  to  another.  Although  for 
purposes  of  statutory  com(pen«ition  an  injured  employee's  claim  is  favored 
to  the  extent  that  in  certain  cases  he  may  look  either  to  the  general  employn- 
or  to  the  special  employer  for  such  compensation  {Matter  of  De  Naycr  v. 
Cavanaugh,  221  N.  Y.  273;  Matter  of  Nolan  v.  Cranford  Co,,  219  id.  581), 
public  policy  requires  that  a  public  carrier  like  defendant,  who  has  procured 
such  protection  to  its  servants,  should  be  regarded  as  a  responsible  employer 
within  this  act.  As  the  facts  are  not  in  dispute,  we  hold  that  plaintiff^s 
exclusive  remedy  is  properly  under  the  Workmen's  Compensation  Law,  by 
presenting  his  claim  to  the  State  Commission. 

The  judgment  and  order  are,  therefore,  reversed  and  compliant  dismissed, 
but  without  costs  in  the  court  below  or  on  this  appeal.  Present  —  Jenies, 
P.  J.,  Thouajs,  Rich,  Putnam  and  Blackmab,  JJ.  Judgment  and  order 
reversed  and  complaint  unanimously  dismissed,  without  costs  in  the  court 
below  or  on  this  appeal. 

A  New  York  City  corporation  and  a  Philadelphia  copartnership 
consisted  of  the  same  members  except  a  general  partner,  and  were 
in  the  same  business.  The  corporation  loaned  a  cloth  examiner 
and  shrinker  to  the  copartnership.  Upon  his  injury,  the  Appellate 
Division  sustained  an  award  against  the  corporation  unanimously 
and  without  opinion:  Glaxan  v.  Moritz,  S.  D.  R.,  vol.  19,  p.  42:), 
Nov.  15,  1918 ;  —  x\pp.  Div.  — ,  June  30,  1919. 

A  member  of  a  junk  dealing  company  sent  a  boy  employee  to 
work  in  the  yard  of  his  brother-in-law  who  was  also  a  junk  dealer. 
Upon  injury  of  the  boy,  the  Appellate  Division  sustained  an 
award  against  the  company  unanimously  and  without  opinion: 
Ten  Brooch  v.  Levenson  &  Cohen,  S.  D.  11.,  vol.  18,  p.  587,  Bui.. 
vol.  4,  p.  71,  Dec.  11, 1918 ;  —  App.  Div.  — ,  June  30,  1919. 

Relative  responsibility  of  the  Federal  government  and  of  a 
private  corporation  under  its  control  and  operation,  for  injury 
of  an  employee,  figures  under  the  following  subtitle. 
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C.  Operation  under  Federal  control. — A  Pullman  car  struck  a 
bumper  post  and  threw  its  porter  over  a  seat.  The  Pullmac 
Company  contested  a  claim  of  the  porter  for  compensation  for 
injuries  to  his  back  ujwn  the  ground  that  the  United  States  Rail- 
road Administration  which  had  taken  over  war-time  control  and 
management  of  its  business  was  the  porter's  employer.  The 
Appellate  Division  unanimously  sustained  an  award  against  the 
Company,  with  opinion,  as  follows : 

Bryant  v.  Pullman  Co.,  App.  Div.  ,  June  30,  1919. 

Kellogg,  P.  J.:  The  accident  to  the  claimant  occurred  March  17,  191S;  he 
was  a  porter  on  the  company's  sleeping  car.  At  the  time  of  the  accident, 
under  the  act  of  CongrcHs  and  the  proclamation  of  the  President,  the  cars 
of  the  company  were  operated  under  Federal  control.  The  proclamation  of 
the  President  provided  that  the  Director  General  of  Railroads  "  may  perfomi 
the  duties  imposed  upon  him  so  long  and  to  such  extent  as  he  Bhall  determine 
through  the  boards  of  directors,  receivers,  officers  and  employees"  of  the 
companies.  The  act  of  Congress  (§  10)  contemplated  a  continuing  liability 
of  the  companies,  and  actioniB  against  them  are  not  inconsistent  with  the  act 
or  the  proclamation  of  the  President.  The  express  business  was  carried  on 
by  the  appellant  for  the  government,  under  the  proclamation  of  the  President, 
until  August  17,  1918,  when,  by  a  general  order,  the  Director  General  assumed 
the  management  of  the  business  under  managers  appointed  by  him. 
"TThe  appellant  raised  no  question  with  the  government  as  to  the  effect  or 
validity  of  the  act  of  Congress  or  the  proclamation  of  the  President,  but 
acquiesced  in  them  and  operated  its  cars  as  contemplated  by  the  act.  If 
instead  of  so  doing  it  had  contested  the  question  with  the  government  a 
different  situation  might  have  arisen.  But,  having  operated  its  cars  imder 
the  act,  it  cannot  now  raise  the  question  that  the  government  could  not 
compel  it  to  do  so.  That  question  is  in  the  past ;  it  did  operate  its  cars  and 
tlie  claimant  was  its  employee  in  that  service.  It  was  carrying  on  the  express 
business  by  and  under  the  direction  of  the  Director  General.  In  effect  the 
government  was  the  lessee  of  the  cars,  the  company  the  lessor,  and  by  the 
terms  of  the  lease  the  business  waB  carried  on  by  it  under  government  con- 
trol. The  question  is  not  one  of  substance.  If  the  lessee  was  carrying  on 
its  business  through  the  lessor,  and  the  latter  is  required  to  pay  compen- 
sation under  this  award,  it  has  ample  recourse  against  the  lesaee,  and 
undoubteflly  any  liability  imposed  upon  it  will  be  met  in  the  adjiistment  of 
the  rentals.  We  consider  the  question  more  one  of  technicality  than  of  Bub- 
atance,  and  are  prepared  to  hold  that  for  the  purposes  of  the  protection  of 
the  claimant  under  the  Workmen's  Compensation  Law  the  appellant  waa 
his  employer  and  that  the  award  may  stand. 

It  is  urged,  however,  that  the  award  rested  upon  a  wrong  basis  as  to  tips 
received  by  the  porter  which  were  treated  as  a  part  of  his  wages,  and  an 
ingenious  but  unsurooasful  attempt  ia  made  to  distinguish  this  case  from 
Bloat  V.  Rochester  Tawicah  Co.  (177  App.  Div.  57).    It  is  urged  that  in  that 
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case  it  was  understood  that  the  tips  were  to  be  a  pai*t  of  the  compensation. 
The  facts  in  this  case  overwhelmingly  point  to  the  same  result.  It  is 
improbable  that  the  company  could  employ  a  porter  for  a  dollar  a  day  if  other 
compensation  was  not  in  contemplation.  The  company  puts  its  patrons  in  the 
hands  of  underpaid  porters  expecting  that  the  patrons  will  not  suffer  the 
porter  to  remain  underpaid  but  will  help  the  company  pay  for  the  services 
rendered  by  them.  Such  is  the  common  understanding. 
The  award  should  be  affirmed.    Award  unanimously  affirmed. 

D.  Contract  between  employers  relative  to  labor. —  Employers 
carrying  on  the  same  industrial  project  or  carrying  on  closely- 
related  enterprises  may  enter  into  such  a  contract  relative  to 
labor  as  to  cast  doubt  upon  the  responsibility  of  the  one  or  the 
other  of  them  for  compensation  to  their  injured  employees.  In 
the  case  of  a  railroad  company  and  a  telegraph  company  operat- 
ing under  such  a  contract,  the  Commission  made  an  award 
against  one  of  them  without  undertaking  to  pass  upon  the  labor 
provisions  of  their  contract,  basing  its  action  upon  the  following 
opinion : 

Gallagher  v.  New  Yobk  Central  R.  R.  Co.,  S.  D.  R.,  voL  9,  p.  335,  Bul„ 
vol.  1,  no.  11,  p.  21,  June  20,  1916. 

Lyon,  Comtmiasioner :  The  claimant,  on  December  6,  1915,  cut  his  finger 
while  cutting  marline  from  an  old  cable  which  he  was  assisting  to  remove  on 
the  premises  of  the  railroad  company.  The  finger  subsequently  became  stif- 
fened as  a  result  of  the  accident.  There  is  no  question  but  that  claimant  is 
entitled  to  compensation,  and  little  doubt  but  that  he  has  lost  the  use  of  the 
finger.    The  only  question  seriously  raised  is,  who  shall  pay  the  compensation. 

The  railroad  company  insists  that  by  the  terms  of  a  contract  dated  June 
1,  1907,  running  to  January  1,  l^SO,  made  between  the  railroad  company 
on  the  one  hand  and  the  Western  Union  Telegraph  Company  and  the  Great 
Northwestern  Telegraph  Company  on  the  other,  the  burden  of  compensation 
in  this  case  must  be  borne  by  the  Western  Union  Telegraph  Company.  The 
contract  in  question  provides  for  joint  use  by  the  two  companies,  upcm  the 
lands  of  the  railroad  company  of  poles  and  wires,  some  owned  by  one  com- 
pany and  some  by  the  other,  and  for  maintenance  and  repairs  of  the  same. 
with  proper  stipulations  as  to  expense  of  maintenance  and  damages  for 
injuries  to  woiionen  and  others. 

It  may  be  that  under  the  terms  of  this  contract  the  ultimate  burden  of 
compensation  in  this  case  must  fall  upon  the  telegraph  company.  In  fact  I  am 
inclined  to  think  it  must.  But  that  is  not  to  say  that  the  burden  of  having 
that  question  decided  must  be  borne  by  this  claimant  if,  as  I  think,  he  has  a 
perfectly  clear  right  to  compensation  against  the  railroad  company. 

Gallagher  was  on  the  payroll  of  the  railroad  company.  'He  worked  on  the 
premises  of  the  railroad  company,  doing  work  which  was,  in  part  at  least, 
for  the  interest  of  the  railroad  oompany  and  under  a  foreman  who  was  alflo 


Digitized  by  VjOOQ IC 


OONTBACT  BSTWXEK  EMPLOYERS  ReLATIVB  TO  LaBOB      223 

paid  by,  and  who  reported  to  the  railroad  company.  There  is  no  evidence 
that  Gallagher  ever  heard  of  the  contract  in  queation,  and  it  is  not  probable 
that  he  would  have  known  what  it  meant  if  he  had  seen  it.  That  he  looked 
upon  the  railroad  company  as  his  employer  is  shown  by  the  fact  that  he  has 
made  his  claim  against  that  company  alone.  If  it  were  a  question  of  recover- 
ing his  wages,  there  is  no  doubt  but  he  could  hold  the  railroad  company  and 
I  think  that  compensation  follows  the  same  route. 

It  is  quite  possible  that  if  he  had  made  claim  against  the  telegraph  com- 
pany, he  could  sustain  it  under  the  terms  of  the  contract,  but  he  should  not 
be  compelled  to  have  recourse  to  a  company  as  hia  employer,  of  whose  relation 
to  his  work,  so  far  as  the  evidence  shows,  he  had  no  knowledge. 

I  advise  an  award  against  the  railroad  company,  the  only  company  in 
fact  before  the  Commission. 

In  a  later  case,  involving  a  contract  of  three  corporations  rela- 
tive to  labor  for  installing  some  boilers  —  particularly  relative 
to  union  labor  —  the  injured  employee  filed  claims  for  compen- 
sation against  all  three  corporations ;  Commissioner  Lyon  referred 
to  the  Gallagher  case  but  undertook  to  determine  which  corpora- 
tion should  be  held  responsible  on  tho  ground  that  the  Com- 
mission's decision  against  one  of  the  corporations  might  be 
treated  as  res  adjudicaia:  Meens  v.  Thompson-Starrett  Co., 
et  al,  S.  D.  R,  vol.  13,  pp.  553-560,  Bui.,  vol.  2,  pp.  153,  154, 
Apr.  13,  1917. 

A  subcontractor  for  concrete  work  in  the  erection  of  a  garage 
found  himself  unable  to  carry  out  his  contract  {and  the  con- 
tractor had  to  take  over  the  job.  Thereafter  collapse  of  the  roof 
killed  one  workman  and  injured  three,  all  of  whom  had  orgin- 
ally  been  hired  and  paid  by  the  subcontractor.  The  Commission 
found  the  contractor's  insurance  carrier  responsible  for  compen- 
sation. The  Appellate  Division  affirmed  the  awards  unanimously 
and  without  opinion:  181  App.  Div.  961,  Dec.  28,  1917.  The 
Commission  based  its  decision  upon  the  following  opinion : 

HXTDKC  ET  AL.  ▼.  WiLSON  &  C6.,  8.  D.  R.,  vol.  14,  p.  566,  May  14,  1917. 

Lton,  Commissioner:  There  seems  to  be  no  question  but  that  Hudec  and 
the  three  injured  workmen  were  originally  hired  and  paid  by  the  sub-contrac- 
tor, Vorchok.  The  undisputed  testimony,  however,  is  that  some  three  or  four 
weeks  before  the  accident  occurred,  Vorchok  fell  into  financial  difficulties  and 
was  unable,  unassisted,  to  carry  on  his  contract  for  the  reinforced  concrete. 
His  contract  with  the  Wilson  Company  was  what  is  known  as  the  uniform 
contract  prepared  by  architects  and  contained  the  usual  clause  that  if  the 
one  party  to  the  contract  at  any  time  found  that  Vorchok  could  not  prop- 
erly and  succesafully  carry  the  same  out,  the  other  party  to  the  contract 
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mighty  on  giving  the  proper  written  notice,  consider  the  eontract  as  at  u 
end  and  himself  do  the  work  under  it,  rendering  to  Vorchok  at  the  end, 
however,  any  eurplus  which  might  be  due  him  heyond  the  expense  of  carrying 
the  contract  out,  and  holding  Vorchok  for  any  excessive  payment  necessary  to 
be  made  beyond  the  terms  of  the  contract.  No  written  notice  of  desire  to  do 
this,  however,  was  served  on  behalf  of  Wilson  A  Co.,  but  instead  there  was  aa 
oral  arrangement,  acquiesced  in  by  both,  that  Wilson  would  take  up  the  rein- 
forced concrete  and  complete  the  contract.  I  say  this  was  the  understanding, 
although  Mr.  Wilson  testified  that  he  merely  agreed  to  guarantee  the  pay- 
ment to  Vorchok's  men,  but  the  testimony  is  that  Vorchcdc  from  that  time 
forth  ceased  to  have  any  superintendence  over  the  job,  except  that  he  visited 
the  place  of  work  from  time  to  time  and  apparently  O.  K.'d  payrolls,  but 
this  in  my  opinion  was  only  for  the  purpose  of  having  a  proper  check  upon 
the  payments  made  by  Wilson,  in  order  to  make  the  final  settlement,  pursuant 
to  the  contract.  Mr.  Wilson  admits  that  he  not  only  took  over  such  men  as 
Vorchok  had  on  the  job,  but  that  he  hired  other  men  and  that  he  had  the 
absolute  control  over  them  and  the  right,  if  their  work  did  not  prove  satis- 
factory, to  discharge  them. 

There  is  some  question  raised  whether  Wilson  intended  to  cover  Vorchok's 
men  by  compensation  insurance,  but  this  question  does  not  seem  to  be  very 
material,  because  the  insurance  contract  calls  for  coverage  of  all  of  Wilson's 
men.  If  the  payroll  audit  of  Wilson's  men  has  not  disclosed  the  fact  that 
these  men  taken  over  from  Vorchok  were  on  his  payroll,  a  future  audit  will 
undoubtedly  be  made  so  that  the  insurance  carrier  will  be  completely  cov- 
ered, so  far  as  the  premium  is  concerned  for  this  risk,  and  no  doubt  the 
added  expense  to  Wilson  for  carrying  insurance  on  the  men  doing  the  rein- 
forced concrete,  will  be  credited  to  him  on  his  final  settlement  with  Vorchok. 

I  am  very  clearly  of  the  opinion  that  under  the  arrangement  in  force 
between  Vorchok  and  Wilson  at  the  time  of  the  accident  Wilson  k  Co.  was 
the  employer  of  Hudec  and  these  other  injured  workmen,  and  I,  therefore, 
advise  that  an  award  be  made  against  WiUon  &,  Co.  and  the  Globe  Indemnity 
Company  in  all  of  the  cases. 

E.  Ownership  of  hazardous  biusiiiess  in  doubt. —  Investigation 
to  identify  the  employer  is  occasionally  necessary  in  the  case  of 
enterprises  that  have  been  subjected  to  mortgage  transactions: 
illustrations  are:  Renda  v.  Occuizo,  S.  D.  R.,  vol.  10,  p.  581, 
Sept.  15,  1910,  Bui.,  vol.  2,  pp.  14,  4G,  Xov.  22,  1916;  Jo^ si 
V.  Broadway-Fort  Washington  Corp.,  or  Lawyer's  Mortgage  Co., 
S.  D.  R,  vol.  17,  p.  595,  Bui.,  vol.  3,  p.  219,  June  11,  1918. 
Questions  of  ownership  and  partnership  figure  in  Aprea  v.  David 
&  Co.,  S.  D.  R,  vol.  16,  p.  489,  Bui.,  vol.  3,  pp.  195,  May  10, 
1918. 

F.  Architects  as  employers. —  Though  the  architect  of  a 
building  had  had  something  to  do  with  the  engagement  of  * 
supervisor  for  its  construction  and  had  paid  part  of  his  aalaiy, 


Digitized  by  VjOOQ IC 


CONTRAOTOES  WOBBIING  OK  SaME  BuiLDING,  EtO.         225 

the  Commission  held  that  their  relation  was  not  that  of  employer 
and  employee  and  denied  death  benefits  against  the  architect  for 
accident  to  the  supervisor:  Dissosway  v.  JaRade,  S.  D.  R.,  voL 
7,  p-  449,  Feb.  17,  191ft. 

G.  Ccniraetors  working  on  the  same  huUdmg,  etc, —  When 
soTeral  contractors  are  working  at  the  same  enterprise,  the 
Commisricm  may  be  called  upon  to  decide  which  contractor  is 
the  employer  of  an  injured  employee:  Liehenberg  v.  Rosenthal, 
S.  D.  R,  vol  12,  p.  5S5,  Bnl.,  vol.  2,  p.  89,  Jan.  10,  1917. 

8 
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(Workmen's  Compenaatioii  Law,  §§  SO,  54) 

A.  Powers  of  the  Commission. —  An  opinion  of  the  Attorney- 
General,  dated  Augost  13,  1915,  holds  that  the  Commiasion  has 
power  under  Workmen's  Compensation  Law,  §§  20,  54,  (1)  to 
determine  the  facts  in  a  dispute  lelatiye  to  concellation  of  an 
insurance  contract;  (2)  to  award  compensation  directly  against 
an  insurance  carrier;  and  (3)  to  bring  suit  against  an  insurance 
carrier  for  recovery  of  compensation.  The  text  of  the  opinion 
has  been  given  in  Bulletin  81,  pages  361-363.  The  power  to 
determine  the  facts  in  a  dispute  relative  to  cancellation  of  an 
insurance  contract  has  since  been  sustained  by  the  Court  of 
Appeals  in  the  concluding  part  of  its  opinion  in  Shoczlois  v. 
Vinocour^  the  full  text  of  which  appears  inunediately  below. 

B.  Notice  of  cancellati&ru — Workmen's  Compensation  Law, 
§  54,  subd.  5,  regulates  cancellation  of  insurance  contracts  by 
prescribing  two  methods  of  delivering  a  required  prdiminaiy 
notice  and  by  fixing  an  interval  of  ten  days  between  the  notice 
and  the  cancellation. 

1.  Methods  of  delivering  notice. —  The  insurance  carrier  may 
deliver  notice  of  cancellation  to  the  employer  in  person  or  may 
send  it  to  him  by  registered  mail  In  the  latter  case,  the  notice 
will  be  effective  if  the  registered  letter  has  been  dropped  into 
the  post-office,  notwithstanding  inconsequential  errors  in  spell- 
ing its  address,  failure  of  the  employer  to  receive  it,  knowledge 
of  the  insurance  carrier  that  he  has  not  received  it  or  acceptance 
of  a  delinquent  premium  by  the  insurance  carrier  after  its  trans- 
mission. These  points  are  established  by  the  following  opinion 
of  the  Court  of  Appeals  which,  as  has  been  said,  also  upholds  the 
Commission's  claim  of  full  power  to  determine  cancellation 
disputes : 

Skoczlois  v.  Vinocoub,  221  N.  Y.  276,  July  11,  1917. 

MoLauqhlin,  J.:  This  appeal  is  from  an  order  of  the  Appellate  Diriaion, 
third  department,  affirming  an  award  of  the  workmen's  compenaation  com- 
mlBaion  for  the  death  of  Stanialaua  Skoczlois,  hushand  of  the  claimants  Tb» 
appeUants  contend  the  order  and  award  should  be  reversed  and  the  daim 
dismissed  (1)  because  there  is  no  evidence  to  support  the  findings  of  the 
commission  that  Skoczlois  died  as  the  result  of  an  accident  arising  oat  of 
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and  in  the  coune  of  his  employment;  and  (2)  becftose  the  policy  of  insuranee 
had  been  canceled  prior  to  the  accident 

As  to  the  first  contention,  a  careful  consideration  of  the  record  satisfies  me 
that  the  findings  made  by  the  commission  and  affirmed  by  the  Appellate 
Division  are  correct,  but  as  to  the  second  they  are  erroneous.  The  policy  was 
issued  on  the  ISth  of  July,  1914,  and  in  consideration  of  the  premiimi 
agreed  to  be  paid  ($30.00)  the  company  insured  Vinocour  against  accidents 
to  his  employees  for  a  term  of  one  year.  Under  the  terms  of  the  policy 
Vinocour's  post-office  address  was  given  at  Oranitville,  Port  Bichmond, 
Richmond  county.  New  York,  and  his  place  of  business  17  Vedder  avenue, 
Port  Richmond,  New  York.  Vinocour  did  not  pay  the  premium  at  the  time 
the  policy  was  issued,  or  any  part  of  it  until  after  the  accident  to  and  death 
of  Skoczlois.  On  the  IWi  of  December,  1014,  no  part  of  the  premium 
having  been  paid,  the  insurance  company  notified  Vinocour  it  had  elected  to 
cancel  the  policy,  such  cancellation  to  take  effect  on  December  31,  1914,  at 
midnight.  The  notice  was  in  the  form  of  a  letter,  sent  by  registered  mail, 
directed  as  follows:  "Mr.  Philip  Vincour,  Vedder  avenue,  Orantville,  Port 
Richmond,  N.  Y."  The  letter  reached  the  proper  poet  office  on  the  2lBt  of 
December,  1914,  but  was  never  called  for  by  or  delivered  to  Vinocour  though 
the  post  office  authorities  at  that  place  sent  him  several  notices  that  a 
registered  letter  was  in  the  office  ready  for  delivery.  It  remained  in  the 
post  office  until  January  8,  1915,  when  it  was  returned  to  the  insurance 
company.  On  the  same  day  that  the  insurance  company  gave  notice  to  Vino- 
cour it  had  canceled  the  policy  it  also  gave  notice  to  the  commission  that  the 
policy  had  been  canceled,  and  at  the  same  time  wrote  it  as  follows:  "In 
accordance  with  Sub-division  5  of  Section  54  of  the  New  York  Compensation 
Law,  we  have  canceled  the  above  policy,  copy  of  the  notice  of  cancellation 
being  attached  hereto,  which  please  file."  The  accident  occurred  and 
Skoczlois  died  on  the  5th  of  May,  1915,  and  up  to  that  time  no  part  of  the 
premium  had  been  paid,  but  three  days  thereafter  Vinocour  sent  a  check 
for  ten  dollars  to  the  insurance  company,  which  it  retained  and  applied 
towards  the  premium  due  at  the  time  the  policy  was  canceled.  After  making 
such  application  there  still  remained  due  $2.35,  for  which  it  sent  a  bill  to 
Vinocour,  asking  for  payment,  and  at  the  same  time  informed  him  that  the 
policy  was  canceled  on  the  Slst  of  December,  1914,  for  nonpayment  of 
premium. 

The  commission  reached  the  conclusion,  and  this  apparently  was  the  view 
of  the  Appellate  Division,  that  the  attempt  on  the  part  of  the  insurance 
company  to  cancel  was  ineffectual  by  reason  of  the  fact  that  Vinocour  was 
written  "Vincour"  and  Oranitville  " Grantville."  I  think  that  this  is  too 
technical  and  narrow  a  view  to  take  of  the  matter,  especially  in  view  of  the 
fact  that  no  one  was  misled  by  the  misspelling.  To  hold  otherwise  is  to 
sacrifice  substance  for  form,  notwithstanding  the  letter  reached  the  proper 
post  office  and  the  authorities  understood  for  whom  it  was  intended  and  gave 
such  person  notice  of  its  being  there  ready  for  delivery. 

The  policy  provided  that  it  might  be  canceled  by  sending  to  the  insured  at 
his  last  known  place  of  residence  a  notice  by  registered  letter  ten  days  prior 
to  the  time  such  cancellation  took  effect,  and  at  the  same  time  giving  the 
commission  notice  that  the  policy  had  been  canceled.    The  notice  thus  given 
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Bot  cnlj  complied  wil^  the  poMey,  but  with  Ite  atoUite  rdatmg  to  eufeceilatiaiL 
(Workmen's  CompeiiBatioa  Law,  i  <54,  part  6.)  It  was  inmatenaJU  ttoa 
lore,  wbetluer  tfae  i&nired  roeeiTed  the  notice  or  not.  The  aampmaj  had  dflna  all 
it  waa  requijred  to  do  to  eiaocA  the  policy  and  the  canoeDation  becaon 
in  aoeordanee  with  tha  aotiee  qb  the  aiat  of  Daownhwr,  1S14^  at 
(Woiaraky  v.  New  Jork  Lif€  Ins.  Co.,  180  App.  I>i7.  00;  McOomnHl  ▼. 
Prwndent  Bmvm^  Life  Aesur.  fiac^  9(2  Pad.  Bap.  76ft.)  That  he  did  not  la- 
eeive  the  notice  was  due  entiffly  to  hia  own  fault. 

Evidence  was  intradncBd  before  the  ooouniaaion  to  the  cfliBct  ttot  in  Ifaxc^ 
1016y  the  company  aent  ita  repceeentatlTe  to  the  inaored'a  place  of  boaineBi  to 
check  up  his  peyroUa  lor  the  pmrpoae  of  aacertaining  the  eza«t  amoont  ef 
pr^nium  due  when  the  policy  wae  canceled.  Such  repreaentatiTe  did  not 
inform  the  insured  what  the  purpoae  waa  in  checking  up  the  payrolla  or  that 
the  policy  had  been  pieneualy  eancded,  and  it  ia  suggeated  fcnr  thia  leaaon 
the  company,  having  knowle^  thst  the  inanred  never  had  reoeaved  the 
notice  of  cancellation,  ahould  be  estopped  from  asserting  that  the  poli^  waa 
canceled.  I  am  unaUe  to  appreciate  the  force  of  this  suggeation.  It  waa 
only  by  an  inapectlon  ol  the  payroUa  that  the  eoEact  amount  of  preznimn  dne 
when  tiie  policy  was  canceled  could  be  ascertained.  The  policy  had  previoody 
been  canceled.  The  notice  re^nired  to  bring  about  that  reault  had  been 
given.  The  policy  as  a  binding  obligation  on  the  part  of  the  company  had 
ceased  to  esist.  Mere  silenea  thereafter  on  the  part  of  the  oompaay  conld 
not  reinstate  it,  nor  can  anything  tha*  the  company  did  be  held  to  estop  it 
from  asserting  whatever  nf^tB  it  mif^t  have  by  reaaon  ol  the  canceHatioa. 
Nor  is  the  fact  that  the  eompaay  accepted  a  part  of  the  premium  after  tha 
accident  to  Skocaloia  of  any  importance.  The  insured  waa  only  paying  a 
pajrt  of  what  he  owed  when  the  eanceUation  took  place. 

It  is  also  suggested  that  the  oommisaioa  did  not  have  the  power  to  deter- 
mine whether  the  pcdicy  had  been  canceled.  I  think  it  had  jurisdictiQa  of  the 
subject-matter  and  the  power  to  make  such  determination.  The  act 
mferentially  at  leant,  to  confer  such  power.  Under  section  20  the  < 
ia  given  lull  power  and  antherity  ie  determine  all  questions  in  relation  to  the 
payment  of  daims,  and  under  section  23  en  award  made  by  it  ia  final  and 
conclusive  upon  all  qneationa  within  xta  jurisitietion  aa  against  tha  atata 
fkmd  or  between  the  paxiies.  Seetkm  20  (amd.  L>.  1015,  cfa.  167)  nrprnselj 
provides  that  "  If  payment  of  compensati<HL  *  *  *  due  under  the  tersM 
of  an  award,  be  not  made  by  the  onployer  within  ten  dnya  aAer 
the  same  ia  due,  the  insurance  carrier  shall  be  lishle  therefor."  8uh- 
divisi<tt  1  of  seotion  04  provides,  in  anbatanoe^  that  every  policy  iaauel 
by  an  insurance  eompany  eoveriog  the  liability  of  the  emph>yer  shall 
contain  a  provision  ^^^y»g  forth  the  right  of  the  commission  by  "»^iri«g  ^^ 
insurance  company  a  paity  to  the  original  application  to  enforce  the  liabilz^ 
against  it.  It  would  seem  necessarily  to  follow  that  if  the  insurance  com- 
pany may  be  made  a  party  to  the  original  application  to  the  oommiaaion  for 
compensation,  all  its  righta  may  be  there  litigated  and  determined  preciaefy 
the  same  aa  those  of  the  employer.  The  latter  can  raise  the  question,  and 
have  it  determined  as  to  whether  the  relation  of  employer  and  emplojve 
existed  at  the  time  the  accident  occurred,  and  for  the  same  reason  I  think 
the  insurance  company  can  raise  and  have  the  q;uestion  determined  aa  to 
whether  there  were  then  a  valid  outstanding  policy  issued  by  it     If  such 
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questions  be  raised,  .then  the  detenninalion  of  tham  Uea  "with  the  commfssian. 
This  view  is  strengthened  by  subdivision  2  of  the  same  section,  which  pro- 
Tides,  "  That  jurisdiction  of  the  employer  shall,  for  the  purpose  of  this  chap- 
ier,  be  jurisdiction  of  the  insnranoe  carrier  aad  that  the  iiURinuQce  carrier  shall 
in  all  things  be  bound  by  and  aubject  to  the  orders,  indings,  decisions  or 
awards  rendered  against  the  employer  for  the  payment  of  compensation 
under  the  provisions  of  this  chapter." 

In  order  to  gxre  fall  effeeft  to  the  provislims  ef  the  vtvtvto  referred  to  it 
aeenis  to  me  neosssarily  to  follow  that  the  l^gialatuze  iatanded  the  eomBUsaion 
should  have  power  in  the  first  instance  to  detennine  whether  a  policy  of 
insurance  covering  the  liability  of  the  employer  were  in  force  when  the  acci- 
dent ooeurred,  and  if  so,  the  liability  of  the  rasoraiioo  company  under  it. 
(Jfa^ttfro/iTeUey,  116K.£.Rep.  aoa)  UbIbsb  ihie  be  the  correct  view  of  the 
statute,  the  scheme  contemplated  by  it  fails,  to  a  laige  extent  at  least,  of  its 
purpose. 

It  foUows  that  the  order  of  the  Appellate  Dfvimon  and  the  award  of  the 
compensation  commissioa,  so  f ar  aa  tiw  same  relate  ta  the  insuraaoe  ccn- 
pany,  should  be  reversed  and  the  claim  as  to  it  dismissed,  and  as  to  the 
employer,  the  order  of  the  Appellate  Diviekm  and  aspard  ol  the  commission 
should  be  affirmed,  with  costs  to  the  sitate  industrial  oommission  i^ainst  the 
employer. 

Chasb,  CoiSLiv,  Gabdozo,  Pouno,  Cbahs  and  AjmBBWs,  JJ^  eoneur. 
Ordered  accordingly. 

2.  Ten  dojfsf'  intervoL —  The  ten  days'  notiee  of  intention  to 
eaneei  begins  to  ran  from  the  date  of  mailmg,  not  from  the  date 
of  writing,  so  that  a  notice  of  intent  to  cancel  on  June  10th 
written  May  31st  but  not  mailed  till  June  2d  is  ineffective: 
Newman  ▼.  ainger,  S*  D.  R.,  voL  12,  p.  679,  BuL,  vol.  2,  p.  106, 
Feb.  17,  1917. 

The  ten  daya*  requirement  does  not  apply  when  cancellation 
has  been  effected  upon  the  employer's  i«}uest  or  upon  request  of 
an  insurance  broker  who  has  obtained  the  policy  from  the 
employer  and  returned  it  to  the  insurance  carrier:  Coopersmith 
V.  Silverstein  &  Wallin,  S.  D.  R.,  yoL  14,  p.  613,  BuL,  voL  a, 
p.  11,  Sept.  5,  1917. 

C.  Transfer  of  policies. —  Consent  of  the  insurance  carrier  is 
ordinarily  requisite  to  transfer  of  a  policy.  Provision  to  such 
effeet  ia  usuaDy  an  item  of  the  insuranoe  eontract.  Deeistons 
of  the  courts  and  the  Commission  have  had  to  do  with  transfers 
of  compensation  policies  due  to  death,  bankruptcy  and  sale  of 
business.    Thej  have  also  tended  to  define  transfer. 

1.  Death  of  insured  employer. —  The  proprietor  of  a  trucking 
business  died  leaving  his  property  to  his  widow  who  continued 
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the  business.  Her  broker  put  her  deceased  husband's  oompensa- 
tion  insurance  policy  in  the  hands  of  the  insurance  carrier  with 
request  for  transfer  to  her.  The  carrier  held  the  policy  five 
weeks  and  executed  the  transfer  upon  the  day  after  the  occur- 
rence of  an  accident  to  one  of  her  truck  drivers.  The  majority 
of  the  Appellate  Division  reversed  an  award  to  the  injured  man 
as  far  as  it  was  against  the  insurance  carrier.  Two  justices  dis- 
sented upon  ground  (1)  that  such  decision  illegally  deprived 
the  employee  of  his  security  and  (2)  that  the  transfer  ou^t  to 
be  treated  as  dating  from  the  receipt  of  the  policy  by  the  carrier 
for  that  purpose.  The  Court  of  Appeals  affirmed  the  Appellate 
Division's  order,  March  18,  1919.  The  majority  and  minority 
opinions  of  the  Appellate  Division  are  as  follows: 

KoLB  V.  BvuuvER,  185  App.  Div.  835,  Nov.  22,  1918. 

Ltoit,  J.:  Richard  Brummer,  the  husband  of  the  defendant  Meta  Brum- 
mer,  was  engaged  in  the  business  of  trucking,  fie  held  a  policy  issued  bj  the 
defendant  Kew  Amsterdam  Casualty  Company  of  date  August  31,  191(}, 
which  ran  for  one  year  and  upon  which  he  had  paid  the  estimated  premiuin. 
He  died  June  28,  1917,  leaving  a  will  by  which  he  gave  all  his  property  to 
his  wife.  His  wife  took  charge  of  and  conducted  his  business  for  about  two 
weeks  during  his  last  sickness,  and  after  his  death  continued  the  business 
in  the  same  way.  About  the  middle  of  July,  1917,  as  ihe  testifies,  she 
informed  the  broker  through  whom  the  insurance  was  procured  of  the  death 
of  her  husband,  and  delivered  to  him  the  policy  to  mail  the  same  to  the 
insurer.  He  wrote  on  the  outside  of  the  policy  the  words,  "  Kindly  transfer 
this  insurance  to  Meta  Brxumner,  and  return  the  policy  to  me,  Buxbaum,"  and 
mailed  the  policy  to  the  insurance  company,  as  he  testifies.  The  insurer 
attached  to  the  policy  a  writing  dated  August  22,  1917,  as  follows:  ''The 
interest  in  this  policy  is  hereby  transferred  from  twelve  o'clock  nooa  of  this 
date  to  Meta  Brummer."  On  the  preceding  day,  August  21,  1917,  the  claimant 
was  in  the  employ  of  Meta  Brummer  and  about  nine  o'clock  in  the  morning 
suffered  an  accidental  injury  to  the  index  finger  of  his  right  hand  which 
resulted  in  the  loss  of  the  finger. 

On  August  23,  1917,  Meta  Brummer,  as  employer,  filed  a  claim  for  compea- 
sation.  On  October  8,  1917,  the  company  presented  a  bill  to  her  for  additional 
insurance  premium  under  said  policy,  which  she  paid  in  fulL  The  policy  had 
expired  the  August  preceding.  The  insurance  company  claims  it  was  not 
notified  of  the  accident  until  November  12,  1917.  She  made  a  report  of  the 
injury  August  23,  1917,  as  the  employer,  and  thereafter  an  award  of  com* 
pensation  was  made  to  the  claimant  against  her  as  an  employer.  On  her 
application  the  award  was  opened,  a  rehearing  ha4,  and  an  award  made  against 
her  and  the  New  Amsterdam  Casualty  Company,  as  insurer,  from  which  this 
appeal  has  been  taken. 

The  ^licy  contained  the  following  condition:  "Assignment.  Oonditicm  J. 
Ko  assignment  or  change  of  interest  under  this  policy  shall  bind  the  CoD^kanj 
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unless  its  eonsent  «hall  be  indorsed  hereon  or  attached  hereto  signed  by  a 
duly  authorized  officer  of  the  Company/'  No  act  was  done  by  Heta  Brum- 
mer  in  reliance  upon  the  belief  that  the  company  had  consented  to  the  transfer 
of  the  policy  to  her,  which  would  estop  the  appellant.  The  liability  of  the 
insurer  did  not  exist  as  to  Meta  Brummer  until  it  had  made  a  binding  c<m- 
tract  with  her.  It  was  not  an  insurance  of  property  but  against  personal 
liability  and  hence  the  UMurance  was  personal.  The  performance  of  this 
condition  of  the  policy  was  essential  to  create  liability  against  the  insurer 
to  another  than  the  person  to  whom  the  policy  was  issued.  An  application 
for  insurance  to  secure  compensation  would  not  charge  the  insurer  until  a 
contract  was  made.  I  do  not  think  the  collection  of  the  balance  of  the  earned 
premium  estops  the  insurer  from  contesting  liaibility  under  the  contract.  The 
bill  was  not  presented  until  October  eighth,  and  the  company  had  no  knowledge 
of  the  accident  until  November  twelfth.  Nor  do  I  think  that  subdivision  5  of 
section  54  of  the  Workmen's  Compensation  Law  is  effective.  This  was  not  a 
cancellation  of  an  insurance  contract  within  the  meaning  of  that  term  as 
used  in  that  section.  The  parties  had  the  right  to  insert  any  lawful  condi- 
tions in  the  contract.  (AUen  v.  Oerman  Amerioan  In9.  Co,,  123  N.  Y.  6,  13; 
Dtoighi  v.  Oermania  Life  Ins,  Co.,  103  id.  841  {  Chna  v.  ^ina  Life  Ine,  Co., 
214  id.  326.) 

The  defendant  insurance  company  might  have  had  a  good  reason  for  not 
assenting  to  a  transfer  of  interest.  The  management  of  the  business  had 
changed  and  they  were  no  longer  protected  by  the  oversight  of  the  husband. 
While  the  Commission  has  the  power  to  determine  whether  the  policy  still 
existed  it  must  determine  that  question  on  recognized  principles  of  law. 
{Master  of  Skoczlois  v.  Fifioooiir,  221  N.  Y.  276.) 

The  award  must  be  reversed  so  far  as  it  is  against  the  New  Amsterdam 
Caaualty  Company.    All  concurred,  except  John  M.  Ksllogo,  P.  J.,  dissenting, 
with  an  opinion  in  which  WooDWAiin,  J.,  concurred. 
John  M.  Koxogo,  P.  J.  (dissenting) : 

The  Workmen's  Compensation  Law  is  designed  to  charge  upon  the  hazard- 
ous employment  the  risks  flowing  from  it,  and  to  protect  the  employee  there- 
from. Security  for  compensation  is  not  required  for  the  benefit  of  the 
employer,  but  solely  for  the  benefit  of  the  employee.  It  is  a  burden  cast  upon 
the  employer  and  the  business  to  make  sure  to  the  employee  the  payment  of 
compensation.  It  is  a  misdemeanor  for  the  employer  to  carry  on  the  busi- 
ness without  insurance,  and  when  the  insurance  is  effected,  notice  of  the 
fact  is  given  to  the  employee,  so  that  he  may  work  in  confidence  that  com- 
pensation which  he  may  be  entitled  to  will  be  paid.  ({  51.)*  The  insurance 
is  more  than  a  provision  to  reimburse  the  employer  for  the  amounts  paid  by 
him,  as  the  liability  of  the  company  is  not  affected  by  his  insolvency  or 
bankruptcy.  (S  64,  subd.  8.)t  The  insurance  cannot  be  canceled  ''within 
the  time  limited  in  such  contract  for  its  expiration,"  except  after  notice 
of  ten  days  to  be  served  upon  the  employer  and  the  Commission.  (|  54, 
subd.  5.)t  The  object  of  this  is  to  enable  the  Commission  to  see  that  the 
law  is  obeyed  and  that  no  interval  shall  elapse  during  which  the  security  for 
the  employee  does  not  exist.    If  the  insurance  is  in  the  State  fund  it  cannot 


•  See  Contol.  Laws,  chap.  67  (Lawi  of  1914,  chap.  41),  i  SI ;  Id.  i  52,  as  amd. 
by  Laws  of  1916,  chap.  622.— [Rip. 

t  Amd.  by  Laws  of  1916,  chap.  622.— [R«p. 
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be  witkdrawn  exoept  upon  thiitj  cUtys'  matiob  to  the  Cammntnoa  and  9iter 
oilier  security  for  ti^e  employeeB  hae  been  prorided.  •(>§  100.)  *  I  tlunk  n 
lollowB  from  tlieee  end  tke  other  provisions  of  tke  law  tiialt  wkcn  seeoii^  is 
giTen  for  a  particular  time  tiie  emfdoyee  eaaaot  be  deprived  of  its  benefits, 
ezeept  in  the  maimer  provided  by  law  and  by  canceUatioB  of  the  policy  en 
notftoe  to  the  Commission.  It  would  not  be  within  the  spirit  of  the  law  to 
permit  the  employer  and  the  insurer  to  Taeate  the  poli^,  and  deprive  the 
employee  of  security  without  any  notiioe  to  him  or  the  Cwnmiawion.  This 
policy  never  was  csneeled  in  the  manner  provided  by  law.  Ue  loaa  i»y  the 
injury  happened  during  the  term  of  the  eontrttet  and  the  company  ia  liahle 
to  the  employee.  The  ineuranee  company  is  in  the  name  poeitiim  aa  the 
State  fund,  with  a  eontinuing  liability  until  the  policy  is  canceled,  ma  reqaiied 
by  the  law. 

There  ia  nothing  in  the  policy  to  the  contrary.  It  does  not  provide  that 
it  shall  be  void  if  the  ownership  of  the  hasiaess  changes.  It  simply  provides 
that  an  aesignment  or  ehai^  of  interest  shall  not  be  binding  on  the  < 
without  its  written  consent.  .At  the  issuing  of  the  policy  an  initial 
is  paid,  with  the  understanding  that  from  time  to  time  the  payxoll  aiay  be 
examined  and  additional  preauums  may  be  reqolied  and  paid  by  the 
employer.  If  the  assignment  is  not  binding  upon  the  company  it  may  tract 
the  original  employer  as  still  liable  to  it  for  the  perfbrmance  of  erery  condi- 
tion of  the  policy,  but  the  employer  by  aastgnment  or  death  esanot  deprive 
the  employee  of  his  surety  and  free  the  company  from  liability. 

In  this  case  the  widow  of  ihe  enkployer,  who  was  also  the  c9DBeiitziz,  reaidu- 
ary  legatee  and  devieee  under  hia  will,  continued  the  buainesa.  She  deiiveved 
the  policy  to  the  broker  who  obtained  it,  with  the  repeat  that  the  company 
consent  to  the  transfer  to  her.  It  was  immediately  forwarded  by  him  to  the 
company  and  was  received  by  it  about  July  thirtestitli  for  ttanaler.  It  was 
then  its  duty  to  give  or  refuse  its  consent.  It  knew  that  the  boaiBeBa  eaaid 
not  be  conducted  without  insursnce.  It  could  not  retain  the  policy  for  a 
month  and  the  day  after  the  loss  consent  to  the  transfer  to  take  eOeat  on 
that  day.  By  adjusting  the  premiums  with  the  widow  after  the  ioea  and 
exacting  from  her  the  full  carrying  charges  from  the  death  of  the  hushand 
fairly  recognizes  that  the  policy  was  in  existence  all  of  the  time,  and  lenden 
it  inequitable  for  it  now  to  assert  that  for  the  month  for  which  it  ^^m?*^ 
the  premiimi  it  had  elected  to  treat  the  policy  as  not  in  force.  The  consent 
should  be  treated  as  noade  as  of  the  day  when  it  was  the  duty  of  the  coat- 
pany  to  make  it  or  refuse  it.  By  making  it  the  insurer  showed  its  approval 
of  the  risk.  The  approval  may  be  treated  b»  relating  back  to  the  time  when 
the  policy  was  received,  the  date  of  the  consait  being  treated  as  surplusage. 
I  favor  an  affirmance.    Woodwabd,  J.,  concurred. 

Award  reversed  so  fax  as  against  the  23ew  Amersterdam  Casualty  Cwapaiy. 

2.  Bamkruptcy  of  insured  employer. —  Workmen's  Compensa- 
tion Law,  §  54,  subd.  3,  proyides  that  insolvency  or  bankruptcy 
of  an  employer  shall  not  relieve  the  iasoianee  carrier  from  psy- 
ment  of  compensation.  The  Shevlin  Manufacturing  Oompany 
became  banlmipt  and  passed  into  the  hands  of  a  reoeiver  on  or 

*Amd.  by  Laws  of  1916,  chap.  622. — [Rbp. 
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about  November  1,  1915.  Thereafter^  within  the  ziezt  two 
months  two  separate  aeeidenta  befell  employees  under  the 
Teceiverahip.  In  one  of  theae,  Hargronea  v.  ShevUn  Manufaehir- 
ing  Co,,  an  award  of  the  Ckmuniaaion  was  saeoeBsiTelj  afBinned 
\fj  the  Appellate  Biyision  and  the  Oonrt  of  Appeak.  The  text 
of  the  Appellate  Division's  opinion  in  the  caae  has  been  given 
below,  page  235.  The  briefs  of  the  insarance  carrier  in  this  case 
bad  failed  to  ground  its  appeal  upon  the  transfer  of  the  business 
to  the  receiver.  In  the  other  case,  Nolan  y.  Skevlin  MmrnfactuT- 
ing  CompaiM/,  the  carrier  plead  this  point  before  Oommissioner 
Lyon  who  was  decidedly  of  opinion  that  the  transfer  to  the 
receiver  relieved  the  insurance  carrieor  of  liability  for  oompensa- 
tion  but  recommended  approval  of  a  deputy's  award  to  Nolan's 
widow  with  suggestion  that  the  eourts  could  not  have  overlooked 
the  question  of  transfer  in  the  Hargravee  caae  and  that  at  .any 
rate  the  carrier  could  bring  the  matter  before  them  anew  by 
appeal  from  the  Nolan  award.  The  Commisaion,  in  accordance 
with  Commissioner  Lyon's  recommendation,  approved  the  deputy's 
award.  The  carrier  appealed  to  the  Appelate  Division  which 
affirmed  the  award  unanimously  and  without  opinion:  Nolan 
V.  SkevUn  Manufacturing  Co.,  S.  D.  R,  voL  16,  p.  64*,  BuL, 
vol  3,  p.  156,  Mar.  14, 1918;  186  App.  Div.  927,  Nov.  13,  1918. 

3.  Sale  of  bixsiness, —  Sale  of  a  business,  or  dumge  of  it  from 
individual  ownership  to  copartnership,  forfeits  a  compensation 
policy  **  in  the  absence  of  knowledge  on  the  part  of  the  insurer 
of  the  change  in  ownershipl  and  of  an  assent  on  its  part  to 
carry  the  risk  after  the  change  of  ownership  " :  Aprea  v.  David 
<e  Co.,  S.  D.  R,  vol  16,  p.  489,  Bui.,  vol.  3,  p.  195,  May  10, 1918. 
But  sale  of  an  undivided  interest  by  one  partner  to  another  does 
not  woric  saA  forfeiture:  Maarh  v.  Berman,  S.  D.  R,  vol.  14,  p. 
599,  Bui.,  vol  2,  p.  366,  Aug.  14,  1917. 

4.  Definition  of  transfer. — At  the  time  of  the  accident  in  the 
above  case  of  Mark  v.  Berman  the  insurance  carrier's  agent  had 
issued  a  binder  to  the  purchasing  partner  pending  assent  of  the 
carrier  to  the  transfer,  the  purchasing  partner  had  acceded  in 
writing  to  the  carrier's  only  demand,  namely,  that  he  stand  liable 
for  the  premtum,  and  the  policy  with  this  rider  had  been  lost  by 
the  carrier's  agent     Commissioner  Lyon  was  ^  of  the  opinion, 
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There  ie  no  ^estiom  that  the  notice  was  mot  filed  with  the  State  ladafltrial 

CommiBsioQ,  and  there  ia  no  claim  that  any  notioe  waa  given  to  the  esiploj- 
ing  corporation  or  to  ita  receiver,  so  that  if  the  award  haxl  been  made 
against  the  Zurich  Company  alone  it  would  have  had  no  groimds  for  tlua 
i^ipeal.  But  it  ia  concedBd  thet  after  the  2arieh  CSampany  had  indievted  its 
intention  of  not  issuing  a  new  policy  to  the  receiver  of  tlin  Greorge  F.  Shevlin 
Manufacturing  Company,  at  the  request  of  the  latter'a  attorney,  a  contract 
waa  entered  into  with  the  Standard  Accident  Insurance  Company,  and  this 
latter  contract  waa  in  effect  at  the  time  of  the  accident  resulting  in  the 
award.  The  Stale  Industrial  Commiaaion,  finding  thia  latter  policy  in  effedt, 
and  the  Zurich  Company's  policy  not  canceled  in  the  manner  pointed  out  by  the 
statute,  has  made  an  award  ''against  George  F.  Shevlin  Manufactaring 
Company,  employer,  and  its  trustee  in  bankruptcy,  and  Zurich  General  Acci- 
dent &  Liability  Insurance  Company  and  Standard  Accident  Insurance  Com- 
pany, insurance  carriers,  to  Arthur  H.  Hargraves,  injured  employee,  at  the 
rate  of  $12.98  weekly  for  a  period  of  seven  and  one-half  (7%)  weeks  from 
December  31,  1915,  to  February  21»  1916."  There  is  no  attempt  to  adjudicata 
the  proportion  of  liability  on  the  part  of  these  rival  insurance  carriers;  the 
award  is  primarily  against  the  employer,  the  insurance  carriers  having  con- 
tracted to  assume  the  liability  of  the  employer,  and  bow  thia  liability  ia 
shared  by  the  companiea  is  of  no  consequence  to  the  employer  or  to  the  on- 
ployee,  nor  has  the  State  Industrial  Commission  any  jurisdiction  over  such 
a  question.  It  has  discharged  all  its  functions  when  it  has  made  an.  award 
and  provided  for  its  payment  by  those  who  are  primarily  or  secondarily  liahk^ 
and  the  appellate  jurisdiction  of  this  court,  in  cases  arising  under  the  statute^ 
is  limited  to  a  review  of  the  determinations  made  by  the  State  Industrial 
Commission,  so  long  as  it  proceeds  within  the  limits  of  its  authority.  The 
award  is  joint,  is  properly  made,  and  how  the  employer  and  his  insurance 
carriers  adjust  the  matter  as  between  thonselves  is  entirely  apart  from  any 
question  which  has  been  decided  by  the  State  Industrial  Commisaion.  The 
question  attempted  to  be  brougU;  here  by  this  appeal  not  being  witliln  tha 
jurisdiction  of  the  State  Industrial  Commisaion,  except  to  the  extent  neces- 
sary to  determine  that  there  were  two  policies  in  effect,  in  so  far  aa  they  had 
any  relation  to  the  claim  of  Mr.  Hargraves,  no  prejudice  can  result  to  either 
party  from  an  affirmance  of  the  award  aa  made,  and  that  ia  the  only  dispo- 
sition which  appears  to  be  open  to  us. 

The  award  and  order  of  the  State  Industrial  Commission  should  be  affixmK 
Award  unanimously  aflhrmed. 

In  a  unique  ruling  the  Cammiseion  allotted  paTment  of  a  oooh 
pensation  award  among  ten  insurance  oompanieB  representing  six- 
teen employers  united  in  a  common  enterprise:  Sayers  v.  Ogdens- 
burg  Power  &  Light  Co.,  et  ai.,  S.  D.  R.,  vol  8,  p.  393,  Dea  22, 
1915.  The  case  having  been  before  the  Appellate  Division  for 
two  years  and  a  half  upon  appeal  of  one  of  the  parties,  BiU,  Bdl 
&  Co.,  the  award  was  affirmed  unanimously  and  without  opinion: 
176  App.  Div.  938,  Jan.,  1917;  181  App.  Div.  907,  Nor.  14, 
1917;  184  App.  Div.  922,  May  17,  1918. 
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Detenniuaticm  of  liability  for  eompenfiation  in  a  case  in  whidi 
an  employer  had  insured  ivitk  one  canier  in  New  York  and  with 
another  carrier  in  Kew  Jersey  turned  upon  the  place  of  hiring  in 
Camardi  v.  Snare  <g  Triest  Co.,  BuL,  vdL  4,  pw  29,  Oct  80,  1918. 

F.  LimUtUion  af  policies  to  hcaUties. — A  hotel  or  apartment 
house  proprietor  may  own  and  operate  buildings  in  different  cities 
or  in  different  sections  of  the  same  city.  A  manufactorer  may 
have  plants  in  two  or  more  cities  as  widely  separated  as  Buffalo 
and  New  York  Oity.  The  operations  of  his  plant  in  one  city  may 
be  very  different  from  those  of  his  plant  in  another.  A  contractor 
may  conduct  simultaneous  operations  under  s^arate  contracts  in 
nearby  or  in  widely  distant  localities.  The  work  for  one  contract 
may  differ  from  the  work  for  another.  The  anployees  of  some 
owners  and  eontraetors  may  be  grouped  in  communities  in  differ- 
ent States  and  the  States  may  be  as  far  apart  as  New  York  and 
California.  TJnd^  these  conditions,  an  emjdoyer  not  infrequently 
insures  his  workmen  in  one  building,  plant  or  enterprise  with  one 
insurance  carrier  and  his  emj^oyees  in  another  building,  plant  or 
enterprise  with  another  insurance  carrier.  And  the  companies 
issue  two  forms  of  c(»npen8ation  policies,  a  general  policy  covering 
all  of  the  employer's  employees,  wherever  they  may  meet  with 
accident  in  line  of  duty,  and  a  limited  policy  covering  only  such 
of  the  employer's  employees  as  may  be  injured  in  a  certain  trade, 
business,  profession  or  occupation  carried  on  at  a  specified  location 
or  specified  locations. 

In  earlier  encounters  with  cases  covered  by  this  limited  form  of 
policy,  the  Commission  diallaiged  the  right  of  the  insurance  com* 
pany  to  issue  it  at  all.  **  Neither  the  State  Workmen's  Comp»sfr- 
tion  Commission,"  it  said,  "  nor  the  State  Industrial  CnrnmiBMon, 
its  suecessor,  has  adopted  any  rule  permitting  an  insuranee  com- 
pany to  isane  a  policy  limited  to  particular  premises."  The  Work- 
men's C(Hnpa3sation  Law,  it  was  of  opinion,  had  apparently  been 
so  drafted  as  to  compd  an  employer  to  cover  all  of  his  employees. 

Following  discussions,  a  joint  cominittee  representing  &e  Com- 
mission  and  the  carriers  drafted  changes  in  the  limited  form  of 
compensation  poH<r^  which  the  State  Superintendent  of  Insurance 
accepted  October  11,  1916,  and  the  Commission  approved  October 
24,  1916.    The  amended  form  ai>plies  to  a  separate  and  distinct 
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enterprise  and  operations  incident  thereto  conducted  either  at  the 
work  places  described  or  defined  in  the  policy  or  elsewhere  in  coih 
nection  therewith.  The  older  form  had  applied,  more  loosely,  to  a 
trade,  business,  profession  or  occupation  carried  on  at  specified 
locations.  Cases  illustrative  of  the  subject  are  Schweizer  v.  Schrti- 
ner,  S.  D.  R,  vol.  9,  p.  837,  June  21,  1916 ;  178  App,  Div.  945, 
May,  1917 ;  Connolly  v.  Tucker  Electrical  Construction  Co.,  Case 

No.  9217,  Apr.  16,  1917 ; App.  Div. ;  S.  D.  R,  vol.  14, 

p.  716;  BuL,  vol.  3,  p.  119,  Jan.  2,  1918;  184  App.  Div.  921, 
May  21,  1918;  and  O'Shaughnessy  v.  Empire  Construction  Co., 
S.  D.  R,  vol.  16,  p.  467,  May  8,  1918;  186  App.  Div.  927,  Nov. 
13,  1918. 

In  the  Schweizer  case,  an  owner  of  two  New  York  City  apart- 
ment houses  situated  within  a  block  or  so  of  each  other  insured  hu 
employees  at  one  of  them  under  one  company  and  his  employees  at 
the  other  under  another  company.  Upon  an  occasion  he  sent  the 
janitor  and  superintendent  of  one  of  his  apartment  houses  to  the 
other  to  repair  a  water  gage.  The  glass  of  the  gage  broke  and  cut 
the  employee's  fingers.  Serious  resulting  infection  gave  ground 
for  a  compensation  claim.  The  Commission  made  award  against 
the  insurance  carrier  for  the  apartment  house  at  which  the 
employee  met  with  his  accident  and  held  the  carrier  for  the  apart- 
ment house  in  which  he  lived  and  with  which  he  was  ordinarily 
connected  not  liable.  The  Appellate  Division  affirmed  the  award 
unanimously  and  without  opinion. 

In  the  Connolly  case,  the  employer  had  insured  his  New  York 
employees  with  One  carrier  and  his  Connecticut  employees  with 
another ;  one  of  his  employees  hired  in  New  York  met  with  acci- 
dent in  Connecticut ;  the  New  York  Commission  could  not  enforce 
compensation  against  the  carrier  for  Connecticut  but  could  enforce 
it  against  the  carrier  for  New  York ;  an  award  was  made  against 
the  carrier  for  New  York  with  su^estion  that  it  find  relief  by  a 
court  action  against  the  carrier  for  Connecticut;  the  Appelate 
Division  affirmed  the  award  unanimously  and  without  opinion. 

In  the  O^Shaughnessy  case,  a  contractor  had  a  single  contract 
covering  two  portions  of  New  York  subway  construction  separated 
by  some  distance  from  each  other,  the  work  for  one  being  above, 
and  the  work  for  the  other  beneath  ground ;  upon  his  application 
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for  compensation  insurance^  a  carrier  issued  to  him  two  successive 
binders  preliminary  to  issuance  of  a  policy ;  before  the  policy  had 
been  made  out  an  employee  upon  one  of  the  jpbs  met  with  an  acci- 
dent; at  the  hearings,  the  insurance  carrier  claimed  that  the  bind- 
ers called  for  a  policy  limited  to  that  portion  of  the  subway  other 
than  the  one  at  which  the  employee  had  met  with  his  accident ;  it 
charged  the  employer  with  fraud  and  misrepresentation ;  testimony 
was  contradictory ;  the  Commission  exonerated  the  employer  and 
found  from  the  evidence  that  the  binders  ^^  called  for  a  first  or 
unlimited  form  of  policy;"  the  Appellate  Division  affirmed  the 
Commission's  award  unanimously  and  without  opinion. 

tn  the  case  of  another  accident  involving  the  same  employer 
and  carrier  and  the  same  conditions  relative  to  the  policy  as  the 
O'Shaughnessy  case  and  occurring  at  about  the  same  time,  the 
Commission  made  awards  for  injuries  to  two  other  employees,  both 
of  which  awards  were  affirmed  by  the  Appellate  Division :  Fagnani 
V.  Empire  Construction  Co.,  S.  D.  R,  vol.  16,  p.  464,  Jund  17, 
1918;  186  App.  Div.  927,  Nov.  13,  1918;  Firdey  v.  Empire  Covr 
struction  Co.,  S.  D.  R.,  vol.  17,  p.  607,  June  17,  1918;  186  App. 
Div.  926,  Nov.  18,  1918. 

Prior  to  the  above  court  decisions  some  question  of  limited  ver- 
sus unlimited  policy  had  figured  with  several  other  points  of 
contest  in  the  case  of  a  paperhanger  and  painter  who  got  some 
plaster  in  his  eye  while  kalsomining  a  parlor  for  a  state  road 
contractor.  The  pertinent  part  of  the  Appellate  Division's  opinion 
in  reversal  of  an  award  to  the  injured  employee  is  as  follows: 

Ht7KGSBlt)BD  V.  BONK,  183  App.  Div.  818,  July  1,  1918,  in  part. 

The  insurer  contended  before  the  Commission,  and  contends  here,  that  the 
insurance  related  solely  to  the  work  upon  the  road  in  connection  with  the 
Sandy  Creek  job,  and  did  not  in  any  way  cover  the  work  upon  this  house 
at  Syracuse.  Attached  to  the  policy  is  a  declaration  which  furnishes  the 
specifications  and  makes  the  application  of  the  policy  definite.  Item  3  of 
the  declaration  states  the  "  location  of  the  factories,  shops,  yards,  buildings^ 
premises  or  other  work  places  of  the  employer,  by  town  or  city,  with  street 
and  number  "  as  "  Sandy  Creek,  Oswego  Coimty,  N.  Y.''  The  ''  kind  of  trade, 
business,  profession  or  occupation  (Manual  Claissification)''  is  stated  as 
"  State  or  municipal  road  or  street  making,  including  culverts  not  exceeding 
ten  feet  span.  All  operations  except  quarrying  and  blasting.''  Under  the 
heading  ''Location  of  all  places  where  Operations  are  to 'be  conducted"  we 
find:  "Sandy  Credc,  Oswego  County,  New  York."    In  specification  "M"  the 
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words  "£inpk>7«ett  engaged  in  the  repair,  alteration  and  eaaafcraetion  of 
buildings,  Btructures  or  plants  (except  machinery)"  are  followed  by  the  word 
'*None."  A  careful  perusal  of  the  policy,  and  the  specifications,  satisfies  us 
that  it  was  issued  to  eover  the  empIoyeeB  engaged  in  road  building  ajid  woik 
incident  thereto.  Hie  employee  need  not  niwrnmrily  be  at  voik  all  the  tinia 
at  Sandy  Creek,  but  his  work  must  be  incident  to  that  work.  The  statement 
in  the  policy  that  none  of  the  employees  are  engaged  "  in  the  repair,  altera- 
tion and  construction  of  buildings,  structures  or  plants,"  seems  to  exclude 
these  repairs  fnun  the  policy.  The  respondent  was  not  eovered  by  the  policy 
and  the  insorance  company  is  not  liable. 

The  question  of  coverage  of  a  general  policy  figures  in  Aprea  v. 
David  <&  Co.,  S.  D.  R,  vol.  16,  p.  489,  BuL,  vol  3,  p.  196,  Hay  10, 
1918. 

O.  Payment  of  compensation  in  exirorteTritorial  cases. —  When 
an  employer  operating  both  in  "New  York  and  in  another  State  has 
taken  out  compensation  insuranoe  in  both  States  with  the  same 
carrier,  and  an  accident  to  an  employee  hired  in  ISew  York  State 
hafi  occurred  in  another  State,  and  the  injured  employee  has 
rec^ved  payment  of  compensation  under  the  compensatioii  law  a£ 
the  other  State,  the  New  York  Commission  will  award  compensa- 
tion under  the  New  York  compensation  law,  deducting  therefrom 
the  payments  made  under  the  compensation  law  of  the  other  State. 
Dlustrative  court  cases  are  Jerikins  v.  Hogan  <&  Sons,  S.  D.  R, 
voL  9,  p.  380,  July  31,  1916;  177  App.  Div.  36,  Mar.  7,  1917; 
Oilbert  v.  Des  Lauriers  Column  Mould  Co.,  180  App.  Div.  59, 
Nov.  14, 1917 ;  and  Beaudet  v,  Mertz's  Sons,  Case  No.  4047,  July 

17,  1917;  181  App.  Div.  963,  Dec.  28,  1917; N.  Y.  Eep. 

,  May  28,  1918.  The  texts  of  the  Appellate  Division's  opin- 
ions in  the  Jenkins  and  Gilbert  cases  have  been  given  in  the  first 
part  of  this  Bulletin,  pages  286-289. 

H.  A  second  accident  after  ezpiraMon  of  poUey. — ^An  iron  gate 
fell  upon  a  laborer  dislocating  his  hip ;  after  two  months'  treatment 
the  hospital  discharged  him  as  cured;  three  weeks  later,  having 
returned  to  work,  his  hip  was  dislocated  again,  this  time  with  a 
fracture  resulting  in  a  permanently  bad  leg;  in  the  interval  of 
three  monlhs  between  the  first  and  second  dislocations  the  insur- 
ance policy  under  which  he  had  received  compensation  for  the  first 
dislocation  expired ;  the  insurance  carrier  claimed  that  the  second 
dislocation  was  a  separate  and  distinct  accident  from  the  firFt, 
having  been  caused  by  wrenching  or  slipping  while  the  employee 


Digitized  by  VjOOQ IC 


Policy  Issued  Befobe  Law  Effective  241 

was  getting  up  from  an  awkward  sitting  position  on  a  box;  the 
predisposition  of  the  first  dislocation,  it  said,  on^t  not  to  figure; 
the  Cioimnissiaa  hdd  that  the  second  dislocation  was  a  consequence 
of  the  first;  the  Appellate  Division  affirmed  the  Oomnxission's 
award  of  further  compensation  unanimously  and  without  opinion: 
Herald  v.  Cohen  &  SymamJci,  Claim  No.  26892,  Aug.  28,  1918  j 
186  App.  Div.  933,  Nov.  22,  1918. 

1.  Policy  issued  after  enactment  of  compensation  law  but  before 
it  became  effective. —  In  Sayers  v.  Ogdensburg  Power  &  Light 
Co.,  et  dL,  noticed  above,  p.  236,  the  appealing  employer,  BUL, 
Bell  &  Co.,  plead  with  other  objections  that  its  policy  bore  date, 
June  26,  1914,  four  days  before  the  compensation  law  went  into 
effect  It  raised  the  question  of  protection  to  an  employee  not 
included  in  the  payroll  for  purposes  of  payment  of  pr^nium. 
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(Workmen's  Compensation  Law,  §  60,  snbd.  8) 

As  originally  enacted  in  1914,  Workmen's  Compensation  Law, 
§  50,  subd.  3,  provided  two  conditions  of  self-insurance,  namely, 
proof  of  financial  ability  and  deposit  of  securitiefl.  By  amend- 
ment of  the  subdivision  in  1916,  the  Legislature  empowered  the 
Commission  to  revoke  a  self-insurer's  privil^e  "for  good  cause 
shown,"  and  by  amendment  in  1917,  inserted  a  third  condition  of 
self-insurance,  namely,  agreement  to  pay  into  the  state  fund  awards 
commuted  imder  §  27.  Requirement  of  securities  or  of  payment 
of  awards  into  the  state  fund  is  discretionary  with  the  Commission. 

Before  amendment  of  the  subdivision  by  the  act  of  1917,  the 
Commission  had  been  requiring  applicants  for  self-insurance  to 
enter  into  written  agreements  to  pay  comjnuted  awards  into  the 
state  fund.  A  self-insurer  which  had  made  such  writtoi  agreement 
in  1914  appealed  from  an  order  of  the  Commission  in  1918  direct- 
ing it  to  pay  into  the  state  fund  $7,534.04.  Because  of  this  appeal 
in  face  of  its  agreement,  the  Commission  revoked  its  self -insurance 
privilege.  Thereupon  the  self-insurer  took  an  appeal  from  the 
revocation.  Before  the  Appellate  Division  its  counsel  argued  that 
the  Commission  was  not  "vested  vrfth  unbridled  discretion"  to 
withhold  or  to  revoke  the  privilege  of  self-insurance,  citing  in  sup- 
port of  this  point  the  concluding  paragraphs  of  New  York  Central 
R.R.  Co.  V.  White,  243  U.  S.  188  (Bulletin  No.  87,  pages  21,  22). 
The  Appellate  Division  held  that  good  cause  had  not  been  shown 
for  the  revocation  and  reversed  the  Commission's  order.  Its 
opinion  is  as  follows: 

State  Industrial  Comm.  v.  Yo^^kebs  R.  R.  Co.,  No.  2,  180  App.  Div.  192. 

Jan.  8,  1919. 

H.  T.  EjaLLOOG,  J.:  This  is  on  appeal  from  a  decision  of  the  Commiision 
revoking  a  privilege  granted  to  appellant,  under  suMivision  3  of  section  00 
of  the  Workmen's  Compensation  iLaw,  to  carry  its  own  risk  of  paying  compen- 
sation. The  privilege  was  granted  in  July,  1^14,  upon  condition,  among 
other  things,  that  appellant  execute  a  certain  agreement.  The  agreHnent  was 
entered  into  on  July  3,  1914,  and  engaged  appellant,  when  required  by  the 
Commission,  to  "pay  an  amount  equal  to  the  present  value  of  the  future 
payments  of  compensation,  under  any  award  made  by  the  Commission 
against  us,  into  the  State  Insurance  Fund."     On  December  20,  1917,  the 
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Oonmilasion  made  an  award  to  the  widow  and  children  of  a  deceased  em- 
ployee of  the  appellant  who  lost  his  life,  by  an  accident  growing  out  of  his 
employment,  on  August  30,  1&17.  The  appellant  paid  the  installments  under 
this  award,  as  directed.  On  May  21,  1^18,  the  Commission  passed  a  resolu- 
tion requiring  all  self-insurers  and  carriers  to  commute  all  death  benefits 
under  awards  for  deaths  occurring  between  July  1,  1917,  and  December  31, 
1917,  by  lump  sum  payments  into  the  State  Insurance  Fund,  the  amounts  to  be 
determined  as  proyided  in  section  27  of  the  Workmen's  Compeneation  Law, 
aa  amended  by  chapter  7(M^  of  the  Laws  of  1)917.  Accordingly,  it  directed 
appellant  to  pay  in  the  siun  of  $7,534.04  on  the  award  made  against  it.  The 
appellant  declined  to  pay,  and  appealed  from  the  order.  Thereupon  the 
Commission  canceled  its  privilege  of  self -insurance.  That  the  sole  ground  of 
the  cancellation  was  the  resistance  of  the  appellant  to  the  order,  as  shown  by 
its  appeal,  and  its  alleged  repudiation  of  its  sgreement  of  July  3,  1914,  is 
established  by  the  recitals  of  the  order  and  the  admissions  contained  in  tiie 
briefs  of  counsel  hereupon.  The  question  arises  whether  the  Commission 
properly  exercised  its  discretion  when  it  canceled  the  privilege  upon  such  a 
ground. 

In  the  year  1914  section  27  of  the  Workmen's  Compensation  Law  provided 
for  the  conunutation  of  awards,  in  the  discretion  of  the  Commission  provided 
*'  the  nature  of  the  injury  makes  it  possible  to  compute  the  present  value  of 
all  future  payments  with  due  regard  for  life  contingencies."  It  was  held  in 
Matter  of  Adams  v.  2^.  7.,  O.  d  W.  R.  Co.  (220  K.  Y.  579)  that  it  was  not 
possible  under  this  section  to  compute  the  value  of  awards  of  death  benefits  to 
widows,  because  no  method  was  provided  by  law  for  estimating  the  contingency 
of  remarriage,  the  occurrence  of  which  would  cause  their  termination,  and, 
therefore,  the  Commission  had  no  power  to  commute  in  such  cases.  The  present 
value  of  an  award  to  a  widow  was  then  as  incapable  of  ascertainment  under  a 
contract  as  under  a  statute.  Therefore,  the  agreement  of  July  3,  1914,  which 
engaged  appellant,  when  required,  to  pay  'Hhe  present  value  of  the  future 
payments,"  did  not  comprehend  commutation  of  awards  to  widows.  More- 
over, the  Commission  had  no  power  to  make  a  contract  calling  for  lump  siun, 
rather  than  periodic,  payments  in  such  cases,  for  the  statute  itself  continued 
to  require  the  latter  instead  of  the  former.  Originally,  therefore,  the  promise 
of  appellant  did  not  cover  the  commutation  of  an  award  like  the  award  it  was 
subsequently  required  to  commute. 

In  the  year  1917  section  27  of  the  Workmen's  Compensation  Law  was 
amended,  providing  a  method  for  the  estimation  of  the  present  value  of  awards 
of  future  payments  to  widows,  and  the  Commission  became  empowered  to 
require  the  commutation  of  such  aw&rds.  (Laws  of  1917,  chap.  705.)  This 
statute  amended  the  law  as  it  stood  in  1914,  but  it  could  not  amend  the  agree- 
ment made  by  the  appellant  in  that  year.  The  terms  of  the  agreement,  and 
the  extent  of  the  obligations  thereunder,  were  then  fixed,  and  could  not  be 
enlarged  without  a  new  promise  voluntarily  made,  however  retroactive  the 
amendment  may  have  been  to  affect  the  law  of  cases  previously  arising. 
There  was,  therefore,  no  contract  by  appellant  to  pay  as  ordered  in  the 
particular  instance,  and  no  breach  of  contract  on  its  part. 

The  Commission  has  in  effect  attempted  to  penalize  the  appellant  for  a 
resort  to  the  courts  to  test  the  validity  of  its  order.  Even  if  the  contract  of 
appellant  were  construed  to  engage  it  to  make  payments  under  the  amended 
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I  lequirad,  tibs  4pmikm»  vonU  nmaiii  wksthBr  tlwi  lam  von  vaiid. 
■iidvl»tiifirtlwComiiiini«]iAdActodwiti^  iknavwi  to  tban  faaitifln 
wouU  JhmTB  to  be  mftde  htkatt  it  «oiiid  be  detttsniaed  t&st  tbe  ooBtneet  wu 
brakoi.  The  appdlaKt  iied  a  right  to  raise  tfaese  qiaegtkne,  and  oonld  »ot  ba 
piMlwrd  tor  80  doing. 

The  OoniBiiaiian  fasd  ponfer  to  revoke  ite  eGiiaeat  lor  eolf-iiMnzflBBe  ^ior 
good  eanee  diovm."  (Woxknea's  ConpeMafcian  Imm,  |  60^  enbd.  S» 
bf  liSiVB  ol  1016,  diap.  «2&)  It  warn  not  eboim  tbat  tbe  teaaoial  i 
of  tbe  appeOant  vaa  precuamxa,  or  ibat  4be  eeeoiitiei  dqioflitBd  to  pf«teoi 
the  aelf-uuuraaoe  ««ra  madeqmite.  Nor  was  any  otber  graond  ytvKML  at 
tokea  for  eeaeellatMa  exeept  tbe  fact  tbat  tbe  appellaat  dand  to 
order  of  tbe  CnwmMeion.  Bad  tbe  Ctuaaaimdxm.  required  furtber 
or  a  teiber  egveoMat,  doubtieai  a  failure  of  afpoilaiit  to  fnmieh  oitbcr 
would  hare  eaastttuted  "good  cause  abflvn**  far  csacoilataoa.  Tbia  osone 
WEB  aot  followed.  We  think  that  good  cause  baa  not  beea  abowa  for  < 
ticB.  Xbe  Older  of  tbe  CkxamisBioa  sboald,  therefore,  be  revamd.  All 
ooisad,  eiaept  €oow>Ain^  J.,  diaeenting.    ]>etenaaudioa 
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The  C<xmm8sion  has  rerearsed  its  former  holding  that  it  could 
not  enforce  payment  of  feea  of  physiciana,  etc,  in  compensation 
casea  and  that  clainumta  sboold  collect  such  fees  by  civil  actions. 
The  line  of  decisions  leading  to  this  change  of  attitude  has  been 
presented  above,  page  21.  An  employee  having  followed  its  for- 
loei  advice  recovered  in  the  lower  courts  an  amount  equal  to  bills 
that  he  had  paid  to  his  physician  and  hospitaL  The  Appellate 
Division  of  the  First  Department,  however,  reversed  the  judgment 
and  dismissed  the  complaint  upon  opinion  that  the  employee  had 
not  accepted  proper  treatment  tendered  by  his  employer :  Jwnk  v. 
Terry  S  Tench  Co.,  above,  p  14.  After  the  decisions  establish- 
ing the  jurisdiction  of  the  Commission  to  enforce  payment  of  such 
fees^  the  employee  in  the  Junk  case,  though,  aa  noted,  he  had  failed 
in  the  Appellate  Division  of  the  First  Department,  asked  the 
Commission  to  collect  the  fees.  Upon  hearing  before  the  Com- 
mission, the  insurance  carrier  argued  that  the  common  law  courts 
liad  concurrent  jurisdiction  with  the  Commission  for  enforeement 
of  the  compensation  law  and  that,  therefore,  the  Junk  case  was 
res  adjudicaia^  the  Appellate  Division  of  the  First  Department 
having  dismissed  the  complaint.  The  Commission  rejected  the 
theory  of  concurrent  jurisdiction  upon  opinion  of  Commissioner 
Lyon,  as  follows : 

Junk  t.  Terby  &  Tenoh  Co.,  S.  D.  R.,  vol.  16,  p.  495,  Bui.,  vol.  3,  pp.  201, 
227,  230,  May  10,  1918,  in  pari. 

Ltoit,  Cominiauoner :  The  claim  of  the  employer  that  the  common  law 
eoarts  have  concurrent  jurisdiction  with  this  Ckumnission  to  administer  the 
Ck>mpen8ation  Law  is  now  raised  for  the  first  time  since  the  law  was  enacted, 
and  I  am  hound  to  say  that  in  my  opinion,  it  is  without  foundation.  The 
Compensation  Law  is  purely  statutory  and  does  not  rest  upon  the  common 
law  in  any  sense.  A  special  body  was  created  by  the  Compensation  Law  for 
the  purpose  of  its  administration,  and  appeals  from  the  decisiQns  of  the  Com* 
mission  can  be  taken  to  only  the  Appellate  Division,  with  a  view  evidently  of 
trying  to  get  a  consistent  body  of  compensation  law,  passed  upon  by  those 
whose  special  duty  it  is  to  give  it  attention.  The  statute  provides  that  the 
Commission  shall  not  be  governed  by  technical  rules  of  evidence.  As  was 
said  by  the  Court  of  Appeals  in  the  case  of  Shanahan  v.  Monarch  Engineer- 
ing Company,  219  N.  Y.  469:  "An  employee  and  his  dependents  receive  com- 
pensation which  may  be  smaller  than  would  have  been  the  amoimt  of  a  judg- 
ment in  a  negligence  action,  but  on  the  other  hand  they  are  compensated 
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Full  text  of  the  Cohen  opinion  is  given  above,  page  141. 

C.  Finality  of  an  dgreement. — ^Any  party  to  a  compensation 
case  may  subsequently  question  the  jurisdiction  of  the  Commission, 
though  the  employer  and  employee  have  entered  into  an  agree- 
ment, the  Commission  has  approved  the  same,  and  acts  have  been 
done  thereunder.  The  Commission  has  power  to  set  aside  an 
agreement  no  matter  how  far  it  has  been  carried  out  The  doc- 
trines of  estoppel  and  accord  and  satisfaction  are  not  a  bar  to  fur- 
ther proceedings.  The  Commission,  upon  opinion  of  Commis- 
sioner Lyon,  held  revision  of  its  approval  inequitable  in  the  agree- 
ment cases  of  Shanley  v.  American  Sugar  Refining  Co.,  S.  D.  R, 
vol.  14,  p.  623,  Bui.,  vol.  8,  p.  14,  Sept.  11,  1917,  and  Hassen  v. 
Elm  Coal  Co.,  Bui.,  vol.  8,  p.  98,  Dee.  11,  1917.  In  the  Hassen 
case,  Commissioner  Lyon  said: 

HAsamr  v.  Elm  Coal  Co.,  Bal.,  v<d.  3<,  p.  9B,  Dee.  11,  1917,  in  part. 

The  ineuranoe  carrier  is  inaiatent  that  the  Commiasian  ou^t  to  resdnd  its 
approval  of  the  agreemeiit  and  does  in  effeet  rescind  the  agreement  itself,  on 
the  ground  that  if  the  case  was  never  compensatable,  the  Commission  is  with- 
out jurisdiction  in  the  matter,  but  this,  it  seems  to  me,  is  rather  begging 
the  question.  The  parties  when  they  made  the  agreement  determined  to  put 
the  question  which  might  be  the  subject  of  litigation,  entirely  oojt  of  tho  caae. 
They  compromised  and  settled  the  case  as  much  so  as  though  they  had  fixed 
upon  a  definite  and  specific  sum  of  money  to  be  paid,  with  the  exception  that 
the  amount  to  be  paid  was  left  to  be  figured  out  under  a  statute  which  eould 
make  it  perfectly  d^nite  and  certain  by  submission  to  the  Industrial  Com- 
mission, as  the  body  who  should  determine  the  extent  of  the  injury  and  the 
duration  of  disability.  The  fact  that  the  insurance  carrier  thinks  that  the 
period  of  disability  has  ended  and  ie  doubtful  whether  the  Commission  wiU 
so  rule,  does  not  alter  the  proposition  that  the  parties  agreed  that  the  con- 
sideration for  the  agreement  which  they  deliberatdy  entered  into,  should  he 
fixed  in  that  way. 

It  seems  to  me  that  in  the  absence  of  fraud  or  mistake,  the  Commission  has 
no  power  to  set  aside  the  agreement  which  two  perfectly  ccnnpetent  contracting 
parties  have  made.  It  is  not  so  much  a  question  of  estoppel  as  a  question 
of  a  settlement,  in  which  the  parties  having  agreed  to  adjust  any  possible 
difference  of  opinion  as  to  the  Commission's  jurisdiction,  and  each  party  has 
acted  upon  and  in  part  carried  out  the  terms  of  the  agreement,  the  insurance 
carrier  by  paying  compensation  in  pursuance  of  the  agreement,  and  the  injured 
man  by  refraining  up  to  the  present  time,  from  exercising  any  right  of  action 
which  he  might  have  had  at  common  law. 

Reference  has  been  made  by  the  counsel  for  the  insorance  carrier  to  the 
Lanigan,  Champion,  Moran  and  Shanley  cases,  and  objecticHi  is  made  to  carry- 
ing the  theory  of  estoppel  from  those  cases  over  into  this  case,  I  am  inclined 
to  think  that  in  the  Shanley  case,  the  decision  might  well  have  been  placed. 
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not  80  much  on  th«  theory  of  estoppel  as  upon  die  theory  here  ftdvmoed  of 
accord  and  aatisf action,  or  a  quasi  accord  and  satisfaction. 

Bnt  the  Appellate  DiYision  revensed  the  deeision,  vacated  the 
award  and  dismissed  the  claim  in  the  Hassen  case,  citing  the  Goart 
of  Appeala  in  Doetf  v  Eotoland  Go.  The  pertinent  part  of  its 
opinion  is  as  follows: 

HA88EN  Y.  Elm  Coal  Co.,  184  App.  Dir.  715,  Kov«  IS,  1&18,  in  part. 

The  Commission  was  of  the  opinion  that  the  elumant  was  not  within  the 
met,  hut  thought  that  by  their  agreement  the  parties  had  placed  it  beyond 
their  power  to  question  the  jurisdiction  of  the  Commission.  The  insurance 
carrier,  the  only  appellant  herein,  was  not  a  party  to  that  agreement.  It 
did  not  need  to  be  a  party  if  the  claim  was  within  the  jurisdiction  of  the 
Commission.  But  no  act  or  acquiesence  on  the  part  of  any  one  can  confer 
jurisdiction  of  the  subject-matter  of  a  controversy  on  a  court  or  body  exer- 
cising the  same.  This  principle  is  firmly  established  and  if  there  ever  was 
any  doulA  about  it,  such  doubt  was  removed  by  tiie  recent  case  of  Matter  of 
Doep  T.  Hotolamd  Oo.  (224  N.  Y.  30).  The  following  extract  from  the  opinion 
in  that  case  finds  special  pertinency  here:  "  The  fact  that  the  determination 
of  the  Commission  had  been  acquiesced  in  to  the  extent  that  certain  payments 
had  been  made  thereunder  and  an  appeal  had  not  been  taken  therefrom  could 
not  prevent  eitiier  of  such  parties  raising  the  question  at  any  thne  they  saw 
fit.  This  follows  irooi  the  faei  that  the  detenniaatioa  was  a  nullity.  It 
bound  no  one.  It  was  a  void  determination."  It  follows  that  the  Conunis- 
sion  had  no  power  or  authority  to  approve  the  agreement  or  to  enforce  its 
cxecutioa. 

The  dedstoB  ahoald  be  refcraed,  the  award  Taeated,  and  the  claim  dis- 
missed.  All  concurred.   Pecisioa  reversed^  award  vacated  and  claim  dismissed. 

D.  Preference  of  agreement  over  claim, — The  Commission  had 
before  it  at  the  same  time  an  agreement  of  the  employer  and  em- 
ployee and  a  claim  of  the  employee.  "  The  action  of  the  Com- 
mission was  to  approve  the  said  agreement,  taking  no  action  upon 
the  said  claim  " :  Klein  v.  StoUer  &  Cook  Co.,  S.  D.  E.,  vol.  8, 
p.  440,  Apr.  10,  1916. 

£.  Instances  of  modification, — The  Oommission  changed  the 
rate  of  weekly  compensation  in  one  case  of  agreement  from  $7.91 
to  $8.33 :  Rudewicz  v.  Wendell  &  Evans  Co.,  S.  D.  R.,  vol.  6,  p. 
408,  Jan.  18, 1916 ;  and  in  another,  from  a  **  hasis  of  a  daily  wage 
of  two  dollars"  to  $17.10:  Shale  v,  Rochester  Taxicah  Co., 
S.  D.  R,  vol.  8,  p.  498,  May  12,  1916.  It  changed  the  period  of 
compensation  in  one  case  of  agreement  from  40  weeks  to  70  weeks : 
Leiser  v.  General  Drop  Forge  Co.,  S.  D.  R.,  vol.  7,  p.  467,  Mar.  3, 
1916 ;  and  in  another,  from  16&  weeks  to  244  weeks:     Martin  v. 
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the  employer  froizL  plAAi^fng  abflenoe  of  legal  notice  of  the  aecident 
by  the  employee:  LetUere  ▼.  Degnon  GontmcUng  Cf>,,  S.  D.  R., 
toI.  15,  p.  604,  Feb.  15,  1918;  Pieharski  v.  DoeJder  Die  Casting 
Co.,  S.  D.  R.,  toL  16,  p.  447,  Apr.  23,  1918;  Marra  v.  Nagsm 
Electric  Co.,  S.D.R,  vol  16,  p.  501,  May  10,  1918;  Kulp  t. 
Stahell  Co.,  S.  D.  R,  vol.  17,  p.  629,  Aug  16, 1918.  The  Appe- 
late Divifiion  haB  afSizned  awards  involviiig  such  rulii^  unani- 
mously  and  withofat  opinioiL  in  Farrell  v.  Swett  Iron  Works,  Case 
No.  8488,  May  7,  1917;  Death  Case,  No.  9267,  Aiig.  18,  1917; 
184  App.  Div.  919,  May  8,  1918 ;  and  Sheridan  v.  Trainer  Con- 
struction Co.,  Caae  No.  71651,  Apr.  3,  1918;  187  Appu  Div.  915, 
Jan.  15, 1919.  The  effect  of  an  agreement  in  the  way  of  estopping 
the  Commission  from  reopening  a  case  has  been  presented  above 
under  the  title,  ^^  Pinali^  of  agreement '^ 
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LIMIT 
(Workmen^i  Compensation  Lair,  §  tS,  §  e7,  suM.  8,  g§  79,  lie) 

Compensation  for  accidental  injxiry  depends  upon  the  filing  of  a 
daim  therefor  with  the  Commission  and  such  filing  must  take 
place  within  one  year  from  the  date  of  the  accident,  if  it  does  not 
prove  fatal,  but  within  one  year  from  date  of  death,  if  it  does  prove 
fatal:  Workmen's  Compensation  Law,  §  28.  Though  an  em- 
ployee may  have  survived  his  accident  far  beyond  the  year's  limit 
and  have  failed  to  file  any  claim  whatsoever,  his  widow,  children 
or  dependents  may  file  claim  within  a  year  after  his  death,  award 
being,  of  course,  contingent  upon  his  death  having  been  due  to  the 
accident.  The  Appellate  Division  has  so  held  in  the  following 
brief  opinion : 

O'ElSAU  y.  Buss  Oo.,  186  App.  Div.  556,  Mar.  5,  1919. 

John  H.  KEauooa,  P.  J.:  The  employee  was  injured  on  the  28ih  day  of 
March,  1916»  and  died  on  account  of  auch  injuries  March  21,  1918.  The 
employee  failed  to  file  a  notice  of  injury,  as  required  by  section  18,  but  the 
daim  wan  filed  as  required  by  section  28  of  the  Woikmeii's  CocDpensatioit 
Law.*  Hia  widow,  howwer,  filed  a  claim  for  death  beneflta  the  day  after  hia 
death.  The  fact  that  he  hod  failed  to  give  notice  in  a  manner  which  entitled 
him  to  compensation  does  not  bar  her  right  to  death  benefits.  By  section  28 
the  rija^t  t4>  compenaation  ''shall  be  forever  barred  miless  within  one  year 
after  the  injury,  or  if  desih  result  thereCromiy  within  one  year  after  sudk 
death,  a  claim  for  compensation  thereunder  shall  be  filed  with  the  Com- 
mission.'' This  section  makes  it  clear  that  she  is  not  prejudiced  by  the  fact 
tiiat  he  lost  his  right  to  compensation  by  failure  to  file  a  claim. 

KelUharv.  N.  Y.  C.  d  H.  B.  JL  B.  Co.  (212  N.  Y.  207),  relied  upon  by  the 
appeUaiita,  doea  ziot  sustain  their  oontentioa.  There  it  waa  held  that  the 
action  was  a  purely  statutory  one,  and  that,  by  the  terms  of  the  statute,  the 
ri^t  to  recover  against  a  person  for  wrongfully  or  n^Iigently  causing  a 
death  did  not  snrrive  after  the  injured  pereon  had  psnnitled  ilia  limitation 
imposed  by  the  statute  to  socpire.  The  statute  we  are  eonttruing  haa  no  sudh 
provision,  but  upoa  the  contrary  carries  a  different  intent.  The  award  should 
be  affirmed.    Award  unanimously  affirmed. 

The  Legislature  has  limited  the  employei^s  right  to  plead  the 
Statate  of  Limitations  relative  to  notice  of  aocident  and  ffling  of 
oompensaiion  claim  in  the  same  manner  by  the  same  law  (L.  1918, 


•  See  Consol.  Laws,  chap.  67  (Laws  of  1914,  chap.  41),  f|  18,  28.    Since  amd. 
bgr  Laws  of  1918,  diap.  034. — (Kap. 
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dt  634) ;  i.  e.,  the  employer  must  plead  it  at  the  Commission's 
hearings  if  he  is  not  to  incur  the  penalty  of  waiver  in  the  later 
court  proceedings.  Exceptions  are  made  by  §  20-a,  concluding 
sentence,  and  §  116. 

Examples  of  claims  not  filed  in  time  and  denied  by  the  Com- 
mission are  Angelucci  v.  Kerbaugh,  S.  D.  E.,  voL  9,  p.  887,  Aug. 

15,  1916 ;  and  Boso  v.  State  Insurcmce  Fund,  S.  D.  R.,  voL  11,  p. 
600,  Nov.  10,  1916.  The  claimants  in  both  of  these  cases  resided 
beyond  seas.  A  third  instance  is  LeczowsJci  v.  Lafave  &  BeUinger, 
S.  D.  R,  vol.  14,  p.  701,  Bui.,  vol.  3,  p.  81,  Nov.  15,  1917. 

A.  Sufficiency. — The  Commission  furnishes  blank  forms  for 
claims,  in  accordance  with  §  76,  but  has  taken  care  to  provide  in 
its  rules  that  "  a  writing  which  sets  forth  the  claims  shall  not  be 
rejected  as  insufficient  because  not  upon  one  of  such  blank  forms, 
or  because  not  verified."  It  has  accordingly  held  in  eases  of  neg- 
ligence actions  against  third  parties  under  §  29  that  a  notice  of 
the  election  to  sue  filed  with  it  within  a  year  after  the  accident  is 
a  sufficient  claim  of  compensation  to  avoid  the  statute  of  limitations 
if  such  notice  reserves  to  the  injured  employee  and  his  dependents 
all  further  compensation  law  rights  and  remedies:  Oarlapow  v. 
Ztickmaier  Bros.,  Death  File,  No.l8541,  Apr.  18,  1917;  Biiaai 
V.  Bogers  <&  Haggerty,  S.  D.  R,  vol.  14,  p.  710,  Bui.,  vol.  3,  p. 
101,  Dec.  11,  1917;  Jelliff  v.  Crescent  Bread  Co.,  S.  D.  R,  vol. 

16,  p.  611;  Brewinski  v.  Pullman  Co.,  S.  D.  R,  vol.  17,  p.  644, 
Bui.,  vol.  4,  p.  24,  Oct.  15,  1918.  The  Oarlapow  award  has  been 
affirmed  by  the  Appellate  Division :  181  App.  Div.  962,  Dec,  29, 
1917.  The  Ridout  award  has  been  affirmed  by  the  courts:  185 
App.  Div.  901,  July  2, 1918;  224  N.  T.  711,  Nov.  26,  1918. 

But  after  two  years  such  filing  of  claim  depends  for  its  eif ective- 
ness  upon  the  injured  employee's  keeping  his  action  against  the 
third  party  alive.  If  he  does  not,  he  deprives  the  insurance  carrier 
of  its  remedy  under  Workmen's  Compensation  Law,  §  29,  and 
thereby  forfeits  his  own  right  to  compensation.  The  Commisaion 
has  so  held  in  Easter  v.  Washington  Heights  Van  Co.  in  a  finding 
based  upon  an  opinion  given  below,  page  285. 

The  Commission  has  held,  in  0*Es<m  v.  Bliss  Co.,  that  a  letter 
of  inquiry  from  the  injured  employee,  received  by  it  but  not  by 
the  employer  about  six  months  after  the  accident,  constituted  a 
sufficient  claim  for  compensation  to  avoid  the  yearns  time  limit: 
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File  No.  85068,  Mar.  22,  1918.  The  letter  began, ''  I  would  like 
to  know  if  I  am  entitled  to  any  compensation/^  and  proceeded  to 
recite  briefly  the  facts  of  his  employment  and  accidental  injury. 
Commissioner  Lyon,  dissenting  from  his  fellow  Commissioners, 
was  of  opinion  that  the  letter  was  not  a  claim.  The  Appellate 
Division  approved  of  an  award  made  upon  the  Commission's  find* 
ing  that  it  was  a  claim.  In  dismissing  an  appeal  upon  technical 
grounds  the  Court  of  Appeals  said :  ^^  If  we  were  at  liberty  to 
consider  this  appeal  on  the  merits  we  would  feel  compelled  to  hold 
that  the  letter  of  October  22,  1916,  did  not  constitute  a  claim  for 
compensation  under  the  requirements  of  the  statute."  Full  text 
of  the  opinioQ  of  the  Court  of  Appeals  appears  below,  page  377. 
Upon  reconsideration,  the  Commission  granted  disability  com- 
pensation to  O'Esau's  widow,  as  administratrix,  taking  no  notice 
of  the  discredited  letter,  but  basing  its  award  as  originally  upon 
estoppel  (S.  D.  R,  vol.  19,  p.  444).  The  Appellate  Division  re- 
versed this  award,  June  30,  1919. 

In  the  case  of  an  allied  widow  living  in  Bussia  in  war  times, 
the  Commission  could  not  show  timely  filing  of  a  claim  by  her  in 
the  usual  form;  the  Attorney-General  argued  that  §  28  does 
not  require  signature  of  a  claim  and  that  filing  of  proof  of  death 
and  notice  of  injury  by  a  son  in  behalf  of  the  widow,  together  with 
filing  of  affidavit  of  death  and  report  of  injury  by  the  employer 
consvituted  sufficient  filing  of  a  claim ;  the  Commission  made,  and 
the  Appellate  Division  unanimously  affirmed  an  award  to  the 
widow :  Onmofsky  v.  Bing  <£  Bing  Construction  Co.,  Claim  No. 
28900,  Apr.  5,  1916;  181  App.  Div.  909,  Nov.  14,  1917. 

The  Commission  has  upheld  the  sufficiency  of  a  claim  filed  by 
a  consular  agent  in  behalf  of  his  national  in  Pinco  v.  8t  Lawrence 
Pyrites  Co.,  S.  D.  R,  vol.  19,  p.  514,  Bui.,  vol.  4,  p.  149,  Apr.  9, 
1919. 

B.  Reckoning  of  tike  time. —  Under  the  General  Construction 
Law  of  New  York  the  day  of  the  accident  must  be  excluded  in 
reckoning  the  year  during  which  the  injured  employee  has  the 
right  to  file  a  claim  for  compensation ;  so  that,  the  time  limit  in 
case  of  an  accident  occurring  July  1,  1918,  will  be  July  2,  1919. 
The  Appellate  Division  has  established  this  point  in  the  following 
opinion : 
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HvsenxB  ▼•  FnaBOB-ABBOW  Mcmeoa  Cab  G(K»  ISO  App.  Div.  147,  Nor.  14»  1917. 

CocRBARCy  J.:     The  aooidenfc  happened  Jsnnary  10»  191&.    Section  28  of 
the  WoriuDflii'ft  Compeikaatiaa  Law  (CknaoL  Lsws,  chap.  67;  L*w»  of  1914, 

chap.  41)  provides  that  the  right  to  compensation,  shall  he  forever  barred 
unless  within  one  year  after  the  injury  a  claim  for  compeiisatian  is  filed  with 
the  Commissiooi.  The  daim  in  tikis  case  wae  not  so  filed  until  Janiuuy  10, 
1917.  The  appellants  contend  that  in  oomputing  time  reckoned  by  JCBrBa 
the  day  from  which  the  time  is  reckoned  must  be  included  in  the  reckoning. 
and  that  the  daim,  therefore,  was  not  filed  within  one  year.  So  it  waa 
held  in  Aidiwuin  d  Taylor  Oo,  v.  Byrne  (163  X.  Y.  54)  and  B^noit  V.  Ifew 
York  Central  d  Mudaon.  River  RaUrvad  Oo.  (94  App.  Div.  24).  Those 
decisions  were  based  on  the  Statutory  Ckmetruction  ILaw  (Gen.  Laws,  chapL 
1  [iLaws  of  1892,  chap.  677],  as  amd.  by  Laws  of  1894,  chap.  447),  which 
provided  in  section  27  as  follows:  " The  day  from  which  any  specified  number 
of  days,  weeks  or  months  of  time  is  reckoned  shall  be  exckided  in  ^►^'^^"g 
the  reckoning,"  and  noade  no  reference  to  years.  That  provision  of  the 
statute  became  part  of  section  20  of  the  General  Construction  Law  (CkmsoL 
Laws,  chap.  22;  Lows  of  1909,  chap.  27).  In  the  case  of  AtUtman  d  Taylor 
Co,  V.  Byrne  {supra)  the  court  aaid  that  while  the  statute  specifteallj 
declared  that  '*  the  day  from  which  any  specified  number  of  days,  wedcB  or 
months  is  reckoned  shall  be  excluded  in  making  the  reckoning,"  no  such 
provision  was  made  in  the  statute  for  computing  periods  of  years,  and  that 
under  the  principle  ecfpreseio  mm%8  eat  esDcluaio  alterius  a  oomputation  of 
time  reckoned  by  yeara  should  include  the  first  day  from  ^diicii  the  time 
was  reckoned  instead  of  excluding  the  same,  as  the  statute  ^>ecifically 
required  in  the  case  of  days,  weeks  or  months.  The  court  further  remarked: 
"  Had  the  Legislature  intended  to  apply  that  method  to  periods  of  yeara  it 
oonld  have  disposed  oi  the  whole  subject  in  a  siBgle  sentence  by  saying  that 
the  day  from  which  any  specified  period  ol  time  is  to  be  reckoned  shall  be 
excluded  from  the  reckoning."  The  Legislature  expressly  acted  on  thia  sug- 
gestion and  adopted  almost  the  identical  language  of  the  court  in  chapter  347 
of  the  Laws  of  1910,  by  amending  section  20  of  the  General  Oonatmction  Law 
so  as  to  substitute  for  the  sentence,  ''The  day  from  which  any  specified 
nmnber  of  days,  weeks  or  months  of  time  is  reckoned  shall  be  excluded  is 
making  the  reckoning,"  the  following  sentence:  "l^e  day  from  which  any 
specified  period  of  time  is  reckoned  shall  be  excluded  in  making  the  reckon- 
ing." The  rule,  therefore,  is  now  the  same  whether  time  be  redconed  by 
days,  weeks,  months  or  years.  In  any  event  the  day  from  which  the  reckoa- 
ing  is  made  must  be  excluded.  It  foUows  that  the  claim  was  filed  with  the 
Commission  within  one  year. 
Hie  award  should  be  affirmed.    Award  unanimously  afilmad. 

C.  Estoppel  by  conduct  of  employer. —  In  certain  eLrennistaiioeB 
the  CommiBsioiL  has  set  up  the  doetsrine  that  the  emplojer's  con- 
duct has  estopped  him  from  bis  advantage  of  a  yearns  time  limit 
to  the  filing  of  a  oompensation  daim  by  his  injured  employee: 
Tvxmko  V.  Rome  Brass  <£  Copper  Co.,  Claim  No.  35302,  Oct  22, 
1917,  S.  D.  R,  vol.  15,  p.  598,  Bui.,  vol.  3,  p.  148,  Feb.  5,  1918; 
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O'lfjou  v.  BZt«  Co.,  a  D.  E.,  toI.  L4,  p.  6«8,  Biil.^  toL  4^  pw  7*, 
Not.  15,  1917;  DeOaglio  v.  frajky  C&niraetmg  Oa.,  8«  D.  R, 
iroL  16,  p.  690,  BuL,  viO.  »,.  pt  laft,  Dee.  11,  1917,  Claim  Nd 
75360,  Jan.  18,  1918 ;  Deecht  t-  fiwjier'j  CTfkr  a  DuE^  vol.  16, 
p.  671,  Bui.,  vol.  3,  p.  169,  Apr.  2,  1918.  The  Commissioii  held 
that  Ihe  employer  had  been  estopped  in  the  Twonko  case  by  false 
Tepreseatatiom  en  hia  part  to  indtiee  the  injared  employ^ee  not  to 
fie  a  claim,  and  in  the  other  three  cases  by  continuing  the  em- 
ployee at  work  and  wages  iix  nunre  than  a  year  after  hia  aceidenl 
Additional  grounds  in*  the  I>eGa^io»  and  Deedte  eaeeiEi  w«re  the 
periodic  payment  of  sumg  of  money  upon  lite  compensation  plan 
and  In  the  Deecke  ease  the  conduct  o£  the  employer  in  inducing  tbe 
^Bpliiyte  i»  imdflr^o  a  anrgieal  opmtioii. 

Fpan  appeal  in  ffer  TwDoio  case,  the  Appellate  Dfvigion  adopted 
the  CbmmiBaion'^»  view  to  effect  that  the  employer  had  made 
ialae  representations  and  affirmed  Ihe  swnd;^  but  the  Cerart  of 
Appeals  held  the  employer  free  of  wrong  intent,  rwersed  ttie 
order  at  the  court  below  and  dismissed  the  claim.  Both  courts 
l^aiHled  dowit  opinions.  The  part  of  the  Appellate  Division^a 
opinion  relative  to  Twonko'a  failure  to  file  a  daim  i^  as  followa: 

TwDinro  r.  Romb  SsAfis  &  Osppzbl  Co.,  18J  App.  Div.  29^,  May  IT,  191S, 

in  part. 

It  is  true  that  the  claimant  did  not  file  hia  daim.  until  more  thaa  one  year 
after  the  aceident.  The  evidienoe  ahowB»  however,,  that  the  elaiaiaat  ^B^e 
in  the  hospital  was  approached  on  October  SO,  10X4,  by  an  agent  of  the 
•employer  ha¥iag  ixk  charge  the  r^^ort  of  accident  oaees  to  the  Commiaaion 
and  the  carrier,  and  vaa  Indaeed  by  him  to  make  %,  written  atatement  ooii' 
-ceming  the  accident,  which,  set  forth  sufldent  facia  to  tonatitufce  a  fonnal 
claim;  that  the  claimant  was  told,  by  this  ag^t  that  the  statement  was  a 
notise  of  elaiai  for  compensationr  that  thseugk  it  le  was  to  get  money  from 
the  insurer,  and  that  claimant  beliered  such  to  be  the  fact  Thia  psoof, 
together  with  the  proof  as  to  the  treatment  of  the  claimant  by  the  physidaai 
vcL  the  hospital  at  the  expense  of  the  insurer,  was  sufficient  to  j^ustify  the 
<Jomnussfon  in  its  folding  that  the .  anployer  and.  insurer  were  estopped 
thereby  from  setting  up  the  one-yeai:  limitatloa  as  a  bar  ta  the  enf oreement  of 
"the  ^Iftyfw 

The  award  should  be  affirmed.  All  eoneurred^  «eept  Cochbaivs,  X,  dis- 
•snting  on  the  first  ground.    Award  affismed. 

The  opinion  of  the  Coaii  of  Appeals  st&iev  like^  mais  fa«t&  in 

iPwotio^s  case,  renews  the  evidence  relative  to  fa&e  representa- 

-tions  and  holds  the  employee  responsible  for  the  failure  to  file  a 
0 
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claim  notwithstanding  his  illiteracy  and  ignoranca  It  says  that 
the  agent  charged  with  false  representations  had  no  authority  to 
waive  the  time  limit  provisions,  assuming  that  he  undertook  so  to 
do.     The  opinion  in  full  is  as  follows : 

TwoNKO  T.  RoiCB  Brass  k  CSoffeb  Co.,  224  N.  T.  263,  Oct  16,  191& 

Cranb,  J.:  Section  18  of  the  Workmen's  Compen9ation  (Law  (Conft.  Laws, 
chap.  67 ) ,  as  applicable  to  this  case,  required  notice  of  the  injury  to  be  given 
to  the  employer  within  ten  days  after  the  accident,  and,  by  section  28,  the 
right  to  claim  compensation  was  forever  barred  unless  within  one  year  after 
the  accident  the  claim  for  compensation  was  filed  wiUi  the  oomnuaaion. 
Neither  of  these  provisions  was  c(»nplied  with.  The  commission  found  that 
the  employer  was  aware  of  the  accident  and  that  neither  the  employer  nor 
the  insurance  carrier  was  prejudiced  by  the  failure  to  give  the  notice  required 
by  section  18.  It  may  be  Uiat  there  is  some  evidence  to  sustain  such  &  finding, 
but  we  are  of  the  opinion  that  there  is  no  l^gal  excuse  shown  for  failure  to 
comply  with  section  28.  The  commission  foimd,  and  the  Appellate  Division 
has  sustained  the  finding  by  a  divided  court,  that  the  employer  and  the 
insurance  carrier  were  estopped  from  raising  this  objection.  The  facta  do 
justify  this  conclusion. 

Frank  Twonko,  while  in  the  employ  of  the  Rome  Brass  and  Copper  Com- 
pany, was  injured  on  July  20th,  1914.  His  claim  for  compensation  was  filed 
with  the  workmen's  compensation  commission  on  September  9th,  1915,  or 
fifty-one  days  after  his  right  to  compensation  was  barred  by  the  statute. 
Twonko  claimed  to  have  stepped  in  a  hole  in  the  fioor  turning  his  ankle  which 
thereafter  led  to  serious  results.  He  continued  at  work  for  two  days  and 
then  remained  at  home  for  four  weeks.  At  the  end  of  this  period  he  returned 
to  work  for  three  days  and  then  remained  at  home  for  five  wedcs  when  he 
called  a  doctor  and  was  taken  to  the  infirmary. 

Dr.  Reid  who  attended  him  was  apparently  anxious  about  his  compensa- 
tion, as  on  September  26th,  1914,  the  Rome  GBrass  and  Copper  Company  wrote 
to  Mr.  Wllliver,  the  district  manager  of  the  American  Mutual  Compensation 
Insurance  Company,  notifying  him  of  the  accident  and  stating  that  Dr.  Beid 
wanted  to  know  about  the  man's  hospital  and  medical  charges.  The  insur- 
ance carrier  replied  on  September  28th,  1914,  asking  particulars  r^arding  the 
accident.  On  October  20th,  1914,  Kenneth  Bow,  paymaster  of  the  Rome  Brass 
and  Copper  Company,  called  at  the  Rome  infirmary  and  procured  from 
Frank  Twonko  a  written  statement  signed  by  him  giving  the  details  of  his 
accident  and  the  extent  of  the  injury.  On  October  23d,  1914,  a  copy  of  this 
statement  was  sent  by  the  employer  to  the  insurance  company.  Twonko 
remained  in  the  infirmary  until  the  6th  of  January,  1915. 

The  insurance  company  sent  checks  to  Drs.  Reid  and  Stranahan  for  their 
services  to  Twonko  as  follows:  On  November  3d,  1914,  for  $8;  on  Kovember 
14th,  1914,  for  $44;  on  Jsnuary  12th,  1915,  for  $10,  and  on  February  6th, 
1915,  for  $5,  and  to  the  Rome  infirmary  a  check  dated  December  7th,  1914, 
for  $30,  and  on  January  12th,  1916,  a  eh»dt  for  $31. 

Twonko  testified  that  at  the  time  he  signed  the  statement  of  October  20Ch 
for  Kenneth  Boir,  he  understood  that  it  was  a  notice  to  the  company  of  daim 
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for  compensation.  "Mr.  Petz  (the  interpreter)  told  me  that  I  w«b  going  to 
get  money  frum  the  Compensation  Insurance  Company  and  that  was  the 
reason  I  signed  the  papers."  The  witness  further  says  that  this  was  the  reason 
that  he  gBLve  no  further  notice. 

Bow  testified:  '*'  We  told  him  that  in  order  to  have  all  the  facts  so  he  would 
receive  his  compensation  it  would  he  necessary  for  him  to  give  us  a  state- 
ment exactly  how  the  accident  occurred  and  the  time  he  laid  off." 

These  circumstances  together  with  the  fact  that  Twonko  did  not  speak 
English  are  the  baais  for  the  estoppel  found  by  the  commission.  There  is 
no  suggestion  that  the  claim  which  the  law  required  should  be  filed  with  the 
commission  was  referred  to  or  that  it  was  even  intimated  that  it  should  not 
be  filed.  The  claimant  was  obliged  to  give  notice  to  the  employer  as  well 
as  file  a  claim  with  the  commission.  In  his  testimony  it  may  be  noted  that 
he  considered  his  statement  of  October  20th,  1914,  to  be  a  notice  to  the 
company,  not  that  he  thought  it  a  claim  to  be  filed  with  the  conunission. 
It  may  be  that  the  claimant  knew  nothing  about  the  procedure  under  the 
Workmen'iB  Compensation  Law,  but  his  ignorance  can  not  weaken  its  pro- 
visions and  requirements.  They  are  as  binding  upon  him  as  upon  one  fully 
acquainted  with  all  the  privileges  and  obligations  of  the  act.  Even  ii  we 
assume  that  Bow  luidertook  to  waive  for  his  company  and  the  insurance 
carrier  the  provisions  of  section  28  (which  is  not  the  fact),  yet  he  had  no 
authority  so  to  do  and  such  an  attempt  would  not  be  binding  upon  the  parties 
to  this  proceeding.     {Dailey  v.  BtoU,  211  N.  Y.  74). 

The  claimant  had  until  July  20th,  1915,  to  file  his  daim  with  the  com- 
mission.  The  last  payment  by  the  insurance  carrier  of  any  money  for  his 
benefit  was  on  February  6th,  1915.  During  a  period,  therefore,  of  Ave  months 
the  claimant  knew  that  he  was  receiving  no  money  upon  his  claim  or  by 
virtue  of  his  statement  given  to  Bow.  The  first  letter  from  his  lawyer  to 
the  conunission  is  dated  August  2l8t,  1915. 

That  the  insurance  carrier  paid  the  doctors  and  the  infirmary  ooold  not 
amount  to  estoppel  without  some  representation  by  it  justifying  the  claimant 
in  a  belief  that  his  claim  had  been  filed  or  would  be  filed  with  the  commission. 

The  law  states  that  the  right  to  compensation  shall  be  forever  barred 
unless  within  one  year  after  the  accident  a  claim  for  compensation  shall  be 
f^ed  with  the  commission.  These  plain  provisions  can  not  be  dispensed 
with  by  such  evidence  as  we  have  in  this  case.  {Buckles  v.  State  of  Neio 
York,  221  N.  Y.  418.) 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  detenmna- 
tion  of  the  State  Industrial  Commission  annulled  and  claim  dismissed,  with 
costs  against  the  Industrial  Commission  in  this  court  and  in  the  Appellate 
Division. 

HisooGK,  Ch.  J.,  Chase,  Coluit,  Cuddeback,  Hooan  and  MoLAUOsmr,  JJ., 
concur.    Order  reversed,  etc. 

In  the  O'Esau  case,  the  employee  hurt  one  of  his  fingers  so 
severely  as  to  be  unable  to  continue  at  the  work  he  had  been 
doing  but  his  employer  gave  him  a  position  as  foreman  or  over- 
Beer  at  his  former  wages.  He  continued  to  perform  the  duties  of 
this  position  for  a  year  after  the  accident  though  his  finger  was 
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mi<fcrg©mg^  treatment  The  infection  unfitted  iim  utterly  and 
lie  lost  hi&  employment.  The  Commission  based  ita  fin^irig  of 
estoppel  upon  an  opinion  of  Commissioner  Ljcol  the  pertmeaot 
part  of  "whidr  ia  aa  f  ollowa : 

O'Eaau  v.  Buas  Co.,  S.  D.  R,  \ioL  14,  p.  a96»'Bul^  voL  3,  p.  79,  Nof.  15,  1917, 

in  parL 

R  is  a  weD-ietded  general  mle  tibat  a  defisndant  wiio  has  not  expresslj 
iMn?edE  tte  defease'  of  the  Statute  of  limitations  may  be  estopped  Irf  his  con- 
dlict  from  setting  vtp  the  stotate,  where  his  conduct,  though  not  fraudnient, 
fanp  neverthdtesa  <fireetfy  indtrced  the  plomtiff  to  delay  bringing  suit  xmtn 
after  the  expiratiaD  of  the  statutory  period.    9  Am.  k  Eng.  Ann.  Cas.  755. 

In  B^roakTuan  y.  SPetcaV,  4  Kobt.  {If.  T.)  59^  it  appeared  the  defendant 
ofped  the*  phuni^ir  upon  two  promissory  notes.  The  defendant  in  order  to 
imtee  the  plaintiif  not  to  sue  upofn  the  second  note  promised  the  plaintiir 
that  hs  iroidd  abide  the  readt  of  the  decision  in  a  pending  suit  on  the  first 
note.  lUhieuced  by  such  offer  the  plaintiff  delayed  bringing  an  action  upon 
tfiv  BBiwrid  note-  untii  after  the  decision  of  the  action  upon  the  first  note 
and  untir  afl«r  tlie  bar  of  the  Statute  of  limitations  had  attached.  The 
cenrt  saidr  "It  seems  to  me,  upon  the  docfcrihe  of  equitable  estc^ipd  or 
estoppel  in  pais,  the  defendant  ought  not  to  be  allowed  to  disregard  his 
engagopgnt  and  set  the  statute  up  as  a  defense  *  *  *  It  is  not  neces- 
sary to  an  eiftiftaible  estoppel,  that  the  party  should  design  to  mislead.  If  his 
aiet  war  calculated  to  mislead  and  actually  has  misfed  another  who  acted  upon 
it  in  good  faiti^,  it  iv  enough."^ 

Mr.  Vamnm  fai  Ms  work  on  contracts  says:  ''When  a  man  has  made  a 
declaration  or  a  representation,  or  caused,  or,  in  some  eases  not  prevented, 
9  fhlae  impaeBBion,  or  done  some  significant  act,  with  intent  that  others 
sKunH  BBly  nprar  it  end  act  thereon,*  and  upon  which  others  hare  huuestly 
rriSed  and'  acted,  he  shafl  net  be  peimitted  to  prove  that  the  representation 
jmof  fUse^  cr  the  act  unauthorized  or  ineffeetnal,  if  an  injury  would  occur 
te^  tte  &iBi9eent  party,  who  acted  in  full  faith  in  ita  truth  or  TaStBty." 
^.  Bam  {%]rtL  3iMh. 

Br  an  ARstiob  fbr  personal  injuriesj  a  promise  of  settlement  will  stop  the 
running  of  the  statute,  or,  in  other  words,  where  the  claimant  is  led  to  post- 
ponv  Ms  SBit  hy  the  statement  of  the  defsndant  to  the  effect  tiiat  a  suit  wiU 
b9  uiiiiUQBBBBijfj  the  defendant  will  be  estopped  to  plead  the  Statute  of  Lifanita- 
tnme  wb&a  subsequently  sued.    RmtackttwBky  ▼.  Water  Camrn.  122  Mi<&  913. 

Where  a  claim  was  properly  file<:l  against  the  estate  of  a  decedent,  except 
tJnrtr  no  notice  was  served  on  the  administrator*  as  required  by  statute,  but 
the  administrator  made  a  partial  payment  and  offered  to  pay  the  balance  in 
real  estate,  it  was  held  that  the  administrator  was  estopped  by  his  acts 
fsmn  setftuig  up  the  Statute  of  limitations.    WU^on  v.  UeElroy,  83  Iowa, 

Where  a  debtor,  at  his  creditor's  request,  made  a  payment  to  a  third 
person,  and  by  his  conduct  led  the  creditor  to  believe  that  such  payment 
vmB  mtendted  as  a  pajmaent  on  the  debt  which  he  owed  the  cre^Stor,  and 
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that  it  therefore  tfrmtcd  the  lunniog  ctf  tho  fifcatute  of  .Linutaiiwma,  «aiid 
the  anditor  refrAined  from  suing  becauee  ci  his  nUdaoab  in  fluh  npndnfit,  it 
waa  held  that  the  debtor  waa  estopped  to  deny  thai  the  pai^mt  wae  «d 
intended.  Bee,  abo,  AArmsi/rong  ▼.  JjMon,  X09  Penn  St.  177;  JkM^st  ▼. 
Bteph^na^  132  Ma  524;  IkuUel  v.  .0oar<i  o/  OoMM^a^  74  Hr.  C.  4M;  amxffmd 
Bros,  y.  Gfoaa,  65  Ma  App.  ^ 

FoUowing  these  opLoioofl  and  daciaians  and  hairing  in  mind  tha  aadima 
nature  of  claimant's  present  oonditicm,  and  the  fact  that  the  neoessit^r,  jwt 
to  say  possibility,  of  filing  the  claim  was  not  apparent  so  long  as  claimant 
could,  and  was  willing  to,  perform  seryice  at  his  loimar  rat^  and  the  further 
fact  that  the  employer  was  at  all  times  aware  ol  the  serious  nature  of 
claimant's  injury,  I  am  of  the  opinion  that  the  employer  is  not  in  a  po^'tffoi?  to 
successfully  invoke  the  bar  of  the  statute. 

Upon  appeal,  the  Appellate  Diviaian  lemitled  the  case  to  the 
Conanmkm  beceuee  of  a  letter  of  the  claimant  that  had  coni^ 
to  notice  and  that  was  thought  by  'the  Attorney-General  to 
constitute  a  sufficient  £ling  of  a  claim  within  the  jeuc.:  — ^Aj^. 
Drv.  — ,  March,  1918.  The  letter  is  noticed  abc^^,  page  S'S*. 
Upon  Tebearrng  the  case,  the  Commission  found  that  the  letter 
constituted  a  sufficient  claim  within  the  year  and  also  xeadopted 
its  former  findings  of  estoppel.  Upon  appeal  a  second  time,  iixe 
Appdiate  Diviaicm  affirmed  the  award  without  opinioiL.  em 
justice  dissenting:  185  App.  Div.  900,  July  2,  1918.  Upon 
further  appeal,  the  Court  of  Appeals  dismijssed  the  appeal  be- 
cause of  the  death  of  the  claimant,  assigning  pTonBdons  tof  Ae 
Code  of  Civil  Procedure  as  governing  its  action  but  teSking 
occasion  to  say  that  it  would  not  consider  the  letter  a  ffling  of 
claim.     The  opinion  appears  below,  page  377, 

Thereupon  the  Commission  reconsidered  the  case  and  grflaB.ted 
disability  compensation  to  O'Esau's  widow,  as  admimstratrix 
taking  no  notice  of  the  discredited  letter,  but  basing  its  award, 
as  originally,  upon  estoppel  (S.  D.  R,  vol.  19,  p.  444)-  Tiie 
Appellate  Division  reversed  this  award  with  opinion  relative  to 
estoppel,  as  follows: 

iyHMou  V.  BUts  Co., App.  Div. ,  Jui«  $0,  1W9. 

WooDWjju),  J.:  The  only  question  necessary  to  be  considered  liere  is 
whether  the  failure  of  the  claimant  to  file  a  claim  within  the  period  of  oae 
year  from  the  time  of  the  accident  may  be  disregarded  upon  the  theory  that 
the  employer,  by  continuing  the  employee  in  its  service,  worked  an  estoppel. 
On  the  15th  of  NoTember,  1017,  the  State  Industrial  Commission  made  an 
award  to  John  M.  O'Esau,  holding  that  the  employer  and  insurance  carrier 
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were  estopped  to  urge  the  provisions  of  section  28  of  the  Workmen's  Com- 
pensation Law.  From  this  award  an  appeal  was  taken  to  this  oouH,  and 
at  the  March  term  in  the  present  year  it  ^'as  urged  that  a  certain  letter, 
dated  October  22,  1916,  operated  as  a  claim  under  the  act.  The  case  was 
sent  bock  to  the  Commission  to  make  such  findings  as  it  should  find  proper, 
and  it  was  then  held  that  the  letter  in  question  constituted  a  claim,  and  an 
award  was  made.  A  further  appeal  from  an  order  of  this  court  confirming 
the  award  resulted  in  a  dismissal  of  the  appeal,  on  the  ground  that  it  was 
not  properly  before  the  Court  of  Appeals,  with  a  distinct  suggestion  that  the 
letter  in  question  did  not  constitute  a  claim  within  the  meaning  of  the 
statute.  The  case  was  then  reconsidered  by  the  State  Industrial  Commiasion, 
which  made  findings  of  fact  in  which,  after  pointing  out  the  manner  and 
extent  of  the  injury,  it  was  found  that 

<2.  *  *  *  Said  injuries  soon  incapacitated  him  from  doing  his  former 
work  but  his  employer  retained  him  in  the  capacity  of  foreman,  or  overseer, 
and  at  the  rate  of  wages  earned  prior  to  said  accident.  He  vraa  kept  at  woik 
by  his  employer  from  the  date  of  said  accident  to  April  30,  1917,  on  which 
latter  date  he  was  discharged.  From  the  date  of  said  accident  to  April  30. 
1917,  during  which  time  his  employer  retained  him  in  a  supervisory  capacity, 
John  M.  O'Esau  lost  but  three  weeks  on  account  of  said  injuries,  and  from 
the  date  of  said  accident  to  June  16,  1916,  his  employer  furnished  him  with 
medical  attention  at  the  clinic  located  at  the  employer's  plant. 

''If  he  had  not  been  retained  by  his  employer  as  a  foreman,  or  overseer, 
he  would  have  been  disabled  from  working  from  practically  the  date  of  said 
accident  to  November  15,  1917.  Having  been  dischaiged  by  his  employer  on 
April  30,  1917,  so  far  as  a  loss  of  wages  is  concerned,  he  was  actually  dis- 
abled from  April  30,  1917,  to  March  21,  1918,  the  date  of  his  death. 

"3.  John  M.  O'Esau  filed  with  the  Commission  a  daim  for  oompensatioa 
on  June  6,  1917,  which  was  more  than  a  year  after  the  date  of  the  aetoal 
injury  received,  but  less  than  one  year  from  the  date  of  actual  disability. 

'*  A.  The  conduct  of  the  employer,  in  view  of  all  the  circumstances,  and 
particularly  in  keeping  the  claimant  employed  up  to  April  30,  1917,  for 
a  period  of  more  than  a  year  after  the  date  of  said  accident,  at  a  rate  of 
wages  equal  to  the  wages  earned  prior  to  said  accident,  and  in  furnishing 
medical  attention  for  the  period  required  by  the  Compensation  Law,  directly 
induced  the  claimant  to  delay  in  filing  a  claim  for  compensation  until  after 
the  expiration  of  the  statutory  period,  as  set  forth  in  section  28  of  the 
Compensation  Law." 

Upon  these  findings  of  fact  the  Commission  decided  that  the  ''employer 
and  insurance  carrier  are  alike  estopped  to  plead  the  Statute  of  Limitations 
in  respect  to  the  failure  of  the  claimant  to  file  his  claim  within  one  yeat 
after  the  injury,  since,  by  the  conduct  of  the  employer,  whether  fraudulent 
or  not,  it  has  directly  induced  the  plaintiff  to  delay  in  filing  his  daim  for 
compensation  with  the  CommisRion  until  after  the  expiration  of  one  jeu 
from  the  date  of  said  accident." 

Section  18  of  the  Workmen's  Compensation  Law  requires  that  a  notice 
must  be  served  within  ten  days,  or  the  claim  is  barred,  unless  the  Commis- 
sion shall,  in  a  proper  case,  excuse  such  failure,  and  it  has  been  held  that 
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the  ten  da^  thus  limited  runs  from  the  date  of  disability,  not  from  the  day 
of  the  accident,  but  we  find  no  proTiaion  of  the  statute  which  permits  the 
State  Induatrial  Conunission  to  set  aside  the  requirement  of  section  28  of  the 
act.  This  section  is  not  properly  a  statute  of  limitations;  it  is  a  condition 
of  the  right  to  compensation  under  the  act.  The  claimant  has  no  common* 
law  right  of  compensation;  this  has  been  taken  away  and  a  new  right  has 
been  substituted  upon  the  conditions  named  in  the  act,  and  among  these 
conditions  is  that  the  claim  must  be  filed  with  the  Commission  within  the 
period  of  one  year  '*  after  the  injury,"  and  not  only  is  there  no  provision  for 
the  Commission  to  excuse  such  filing,  but  it  is  provided  in  section  116  of 
the  act  that  ''No  limitation  of  time  provided  in  this  chapter  shall  run  as 
against  any  person  who  is  mentally  incompetent  or  a  minor  dependent  so 
long  as  he  has  no  committee,  guardian  or  next  friend,"  thus  excluding  all 
other  cases  under  the  rule  of  ewpreasio  uniu8  est  ewcUuio  alterius.  {Aultman 
d  Taylor  Co,  v.  %me,  163  N.  T.  54,  57.)  No  suggestion  is  made  here  that 
the  claimant  was  mentally  incompetent;  the  record  clearly  shows  that  he 
was  not;  and  the  statute  provides  that  the  ''right  to  claim  compensation 
under  this  chapter  shall  be  forever  barred  unless  within  one  year  after  the 
injury  *  *  *  a  claim  for  compensation  thereunder  shall  be  filed  with 
the  commission."  (§  28.) 

The  rule  is  thoroughly  well  established  that  where  a  statute  gives  a  right 
unknown  to  the  common  law,  and  limits  the  time  within  which  an  action 
shall  be  brought  to  assert  it,  the  statutory  limitation  measures  the  extent 
and  qualifies  the  nature  of  the  right  conferred.  {Daily  v.  y,  y.,  O.  rf  W, 
R,  Co.,  26  Misc.  Rep.  639,  540;  The  Harriahurg,  119  U.  S.  199;  Wooden  v. 
W.  N.  Y.  d  P.  R.  R.  Co.,  126  N.  Y.  10;  HiU  v.  Supervisors,  119  id.  344, 
347.)  In  the  latter  case  the  court  say  that  where  the  statute  creates  a  new' 
cause  of  action  "the  limitation  of  time  is  so  incorporated  with  the  remedy 
as  to  make  it  an  integral  part  of  it,  and  the  condition  precedent  to  the 
maintenance  of  the  action  at  all."  (Rosin  v.  Lingerwood  Manufacturing  Co., 
89  App.  Div.  245,  253.)  "The  right  to  claim  compensation  under  this  chapter 
is  forever  barred,"  says  the  statute,  "  unless  within  one  year  after  the  injury 
*  *  *  a  claim  for  compensation  thereunder  shall  be  filed  with  the  com- 
mission." This  is  clearly  a  jurisdictional  fact;  without  the  filing  of  the 
claim  within  one  year  from  the  injury  the  Commission  is  powerless  to  act, 
because  the  right  to  "  claim  compensation "  has  been  forever  barred,  and 
even  the  State  Industrial  Commission  may  not  revive  that  claim  sufficiently 
to  give  it  jurifldiction  to  apply  the  doctrine  of  estoppel.  What  a  court  of 
law  or  of  equity  might  do  in  a  case  coming  within  the  scope  of  an  estoppel, 
which  always  involves  the  element  of  fraud  or  something  which  operates 
as  a  fraud  {Wilmore  v.  Flacky  96  N.  Y.  512,  520),  it  is  not  necessary  now  to 
inquire.  The  claimant  worked  for  the  employer  for  many  months  after  the 
accident,  during  all  of  which  time  he  was  in  the  possession  of  all  his  mental 
faculties,  as  we  must  assume.  He  was  bound  to  know  the  law,  and  this  law 
required,  as  a  condition  precedent,  that  he  should  file  his  claim  within  a 
period  of  one  year  from  the  date  of  the  accident.  Having  failed  to  do  this 
the  "  right  to  claim  compensation  under  this  chapter  "  was  at  an  end ;  it  was 
beyond  the  jurisdiction  of  the  State  Industrial  Commission,  and  its  holding 
that  the  employer  and  insurance  carrier  were  estopped  is  utterly  without 
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iaree  or  effect.  Kb  endenoB  of  fmud  epimn  m  19w  ccoord;  tke  flnplojRer 
farnlitfld  tbe  chwnmt  vith  iroik  whUk  ke  coiM.  do  at  hU  oUl  «B0M  faHow- 
ing  tbe  iajnrj,  and  tkere  »  set  «,  MfjgoiAftQD  ttat  anytbtng  «as  dono  to 
psenat  tho  daanaBt  tsUng  sueb  «atiai  h  iiis  ntenotB  nrfwiipod. 

The  awurd  ji9|>eriod  iaean  ahouU  t)e  Tewraed  and  the  daian  dismtead.    Alk 
•oncatCBd.    Aairard : 


About  ft  TftOtttk  after  it  awarded  ^ompeitsfttkm  ix>  O'Esan  ifce 
Commission  upheld  the  doctrijie  of  estoppel  in  the  DeGaglio 
case  upon  tbe  grouikd  that  tbe  empbjer  and  self-inouer  had 
oontisaed  the  employee  at  work  ivitk  the  aame  -wages  and  hmd 
made  what  pnrported  to  he  compensation  payments  to  him  when 
he  could  work  no  longer.  It  had  paid  iiim  wages  for  about 
iouiteea  months  after  his  aocidenl;  aad  then,  upon  liis  diaabili^^ 
had  paid  him  iSf teen  iMlars  per  wecfls  for  about  sixteen  montis. 
The  Commifision  found  that  the  employer  "by  its  conduct, 
whether  fraudulent  or  not "  had  "  directly  induced  the  daimant 
to  delay  m  filing  his  daim  for  eampenntioii  with  the  Oommis- 
sion  until  after  tbe  expiration  of  one  jear.''  It  said  fliat  in 
relying  on  the  employer's  conduct  the  employee  had  ''acted  as  a 
pradfiat  man  siig^t  reasonably  act  under  the  eirosmstances.'' 
It  adopted  an  ^pinioii  of  Oommiasioaer  Svfer  which  after  recit- 
ing the  facts  in  detail  summed  up  the  question  of  estoppel  as 
follows: 


T.  BEjfflUEr  OaaxaMsnaa  Oa,  BaL,  «bL  B,  ^  ISO,  Dee.  11,  IBVT, 

It  is  wen  settled  in  law  that  the  statute  of  limitations  is  not  a  bar  to  a 
claim  unless  pleaded  and  that  the  statute  may  expressly  he  waiTed.  MoreoY7r» 
even  when  the  statute  has  not  been  expressly  waiTcd,  it  is  well  settled  that 
the  conduct  of  the  party  who  sedcs  to  set  up  the  statute  may  be  such  as  to 
woric  an  estoppel  upon  him  to  set  it  up. 

If,  as  we  found  it  did,  the  company  continued  its  employee  at  work  at  lot 
regular  wages  for  a  period  of  more  than  one  year  after  he  was  oceidentally 
injured,  so  that  the  year  within  which  to  ffl«  a  claim  after  injury  had  oxpired^ 
and  if,  thereafter,  when  the  claimant  no  longer  could  wox4c,  the  omployer 
promiaed  him  money  a»d  muAt  paynanta  to  him  whidi  paymenta  w«v» 
eocactty  in  aeeordanee  wHii  what  would  hvn  tiaen  i»aid  under  tfaa  Worianea'a 
Compensation  <Law,  then,  the  nvtural  result  of  the  employer's  eonduet  would 
be  to  lull  this  injured  woikmaa  into  a  feeling  of  security  ^iHKBaby  lua  nghta 
under  the  law  mxgfat  become  prejudiced.  The  WoricmeBi'a  Gompenaatiaa 
Law  providea  a  BKthod  for  icMiipfWiotiag  iadnatiial  aacidanta  whtdi  ia 
ezdttsiTe  as  to  aU  aeoidents  cmBEing  witbiA  tbe  scope  of  'tlMt   law.     Ko 
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«ttplo7«r  maj  «vmde  tk»  pnyfidtam  of  tite  low,  sar  lO^  b«  B^ftitate  a 
method  of  campsnaatioiL  ol  hib  own.  in  flaK%  o£  tliat  preaocibed  by  iha  lav. 
If  he  attempts  to  do  so  and  makes  payments  to  the  injured  employee  and 
fbetehy  mthet  intentfonany  or  anhAlentiottally  causes  that  employee  to  forego 
tiia  fl^ig  of  a  daoB  witli  Itiis  CiiUBrliim,  bi  msy,  ia  ay  o^inioii,  pvoparly 
^  held  to  have  recognjaed  the  woriaaaA-'s  olaua  bsfore  a  formal  filing  with 
this  Commission  of  a  written  claim,  and  ha  will  be  estopped  from  asserting 
before  us  that  the  claim  has  not  been  timely  iBad.  The  law  on  this  question 
&aa  been  very  aihanrttrely  diaciUBad  ia  the  ofdaion  of  Mr.  Comaiissioner 
l»yoA  in  tha  ease  of  Joht^  U.  O'Emtk  yf^  SL  W.  BU99  Oo,,  Aetna  Life  fiisttraDoa 
Company,  insurance  carrier,  deeided  by  this  Commission  on  November  15, 
1 W7.  The  views  therein  expressed  are  hereby  adopted  as  my  views  upon  the 
^•ttion  of  astaoppal. 

The  onplogrer,  hamag  xaec^iaed  thia  ekioi,  mi  hmhag  nada  yaymaisli 
thereunder,  it  follows  that  ha  cannot  assart  tha  bar  of  section  26  of  the 
Compensation  Law,  and  I  advise  that  an  award  be  made  bringing  the  case 
up  to  tha  date  of  the  heaving.  Ihe  carrier  mast  be  ghnn  credit  tot  pay** 
aioato  alraady  madb. 

TIpon  appeal,  however,  tlie  Appellate  Divisioai  with  a  brief 
opinion  and  without  dissent  reversed  the  award  and  dismissed 
the  claim  upon  ground  that  the  employer  had  not  made  any 
false  assertions  tending  to  induce  the  injured  employee  not  to 
file  a  eompaosatioa  claim.  Upon  this  sccve  it  diatinguishad  the 
Twonka  ease*    The  opinion  ii  at  follows ; 

DeGaqlio  v.  Bbaxklbt.  CoNTBAGTiNa  Ca,  ISi.  App.  Diy.  243,.  July  I,  1018. 

H.  T.  KaxLoos,  J.&  Claimant  -waa  injured  on  iLugnat  12,,  l&U.  Ha  did 
not  file  a  claim  £or  compensation  until  March  5,  1917,  or  nearly  two  years 
snd  six  months  after  19ie  injury  was  received.  Unless  hB  has  estabHshed  an 
mttopfA,  fhariftir«p  Us  daim  ia  Itmtmd^  fie  «9«  tJuit  ha  told  ^e  head 
auperfattendtat  ai  hia  injury  at  tha  time^  and  tliat  ha  repUadt  "  Wa  will 
take  care  of  you."  Ha  also  says  that  he  asked  the  auperintendent  for  pay- 
ment of  campenssticnt,  and  that  he  answered:  *  £fioon  aa  you  can  work  well 
gif^  you  an  aasf  job.*'  fiitta  ia  ik^  aaloppeL  OOieni  ia  n*  fbct  fiUsaly  aawrtet 
xalyini;  uj^on  wiiich  tha  claimaui  waa  tndwad  B«t  W  ftla  a  daiia*  It  ia 
not  at  all  like  the  case  of  Ttoonko  v.  Rome  Brass  d  Copper  Co.  { 183^  App. 
Dnr.  292),  recently  decided  by  this  court,  hi  which  the  claimant  was  falsely 
tcdd  that  a  paf  er  si^nad  hy^  him  wanld  eatStle  faim  to  an  awitrd.  Claiauuit 
continued  ta  wo^  until  Octofter  2,  IMA  Ha  than  want  to  a  hoapital  for  an 
operation.  After  this  he  was  paid  by  his  tmployer  lor  about  a  year.  Those 
payments,  however,  even  though  stated  to  be  payments  under  the  Oompensa- 
ti<»f  Law,  do  net  help  the  claimant,  fer  iS»  time  to  Hie  a  ^im  had  passed 
befora  tley  began  ta  be  made.  Thay  eaold  mat  hsro  indnced  tlaimaAt  not 
to  file  a  claim. 

The  award  should  be  reversed.  AIT  concurred.  Award  reversed  and  claim 
dismissed. 
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In  the  Deecke  case^  the  accidental  injniy  of  which  consisted 
of  hernia,  circumstances  of  wage  and  compensation  payments 
somewhat  similar  to  those  of  the  DeGaglio  case,  and  also  the 
action  of  the  employer  in  inducing  the  employee  to  undergo  a 
surgical  operation,  led  the  Commission,  on  April  2,  1918,  to  set 
up  the  doctrine  of  estoppel  and  to  award  compensation. 

D.  Exceptions. —  The  year's  time  limit  upon  the  filing  of  a 
claim  does  not  run  against  '^a  person  who  is  mentally  incompet^it 
or  a  minor  dependent  so  long  as  he  has  no  committee,  guardian 
or  next  friend":  Workmen's  Compensation  Law,  §  116.  In  a 
case  illustrative  of  this  exception,  an  iron  bar  pushed  from  a 
ledge  fell  upon  a  workman's  head.  The  blow  caused  paralysis 
and  mental  incompetency.  Written  claim  for  compensation  was 
not  filed  for  almost  two  years  after  the  accident.  A  special 
deputy  commissioner  recommended  an  award  on  the  ground  that 
§  116  was  applicable  to  the  case.  The  Commission  accordingly 
made  an  award.  Upon  appeal,  the  courts  aflfirmed  the  award 
without  opinion.  The  Appellate  Division  handed  down  a  unan- 
imous decision  but  the  Court  of  Appeals  divided  four  to  three: 
Smith  V.  Washburn,  Case  No.  18733,  Sept.  6,  1917;  183  App. 
Div.  911,  Mar.  5,  1918;  224  N.  Y.  Rep.  619,  Oct  22,  1918. 
The  argument  of  opposing  counsel  centered  npon  definition  of 
the  terms  "incompetent"  and  "next  friend"  in  §  116.  The 
injured  employee  had  been  rendered  speechless  and  had  suffered 
other  loss  of  physical  and  mental  powers  but  had  transacted 
some  business  subsequent  to  his  injury.  In  making  award,  the 
special  deputy  commissioner  said  that  "incompetent"  did  not 
necessarily  mean  "  a  person  who  is  an  idiot  or  non  compos 
mentis  '^ ;  that  it  did  not  imply  "  absolute  lack  of  mental  activity." 
"Aphasia,"  he  said,  "affects  the  mind."  Before  the  courts,  the 
injured  employee's  attorney  argued  that  incompetency  means 
relative  lack  of  mental  ability  and  instanced  appointment  of 
committees  of  incompetency  for  drunkards,  aged  persons  and 
persons  afflicted  with  loss  of  memory,  as  well  as  for  the  insane. 

The  insurance  carrier,  besides  denying  that  the  injuiy  had 
rendered  the  employee  incompetent,  argued  that  he  had  had  a 
^^ext  friend"  in  his  wife  who  had  filed  his  belated  claim  for 
compensation.     The  Attorney-General  and  the  employee's  attor- 
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nej  replied  that  New  York  law  and  usage  generally  restricted 
the  terms,  committee,  guardian  and  next  friend,  to  court 
appointees,  applying  the  term,  "  committee  "  to  the  custodian  of 
the  person  or  property  of  an  incompetent  but  the  term  ^^guardian 
or  next  friend"  to  the  custodian  of  the  person  or  property  of  a 
minor.  They  cited  Code  of  Civil  Procedure,  §  2320.  They 
pointed  out  that  an  employer  could  protect  himself  from  opera- 
tion of  §  116  by  applying  to  the  courts  for  a  committee  or  a 
guardian  for  the  injured  employee. 
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(Workmen's  CampenMtiom  Law,  §§  11,  89) 

Under  Wockmen's  Comp€3isatioii  Law^  §§  11^  29^  if  the 
tmplc^FttB  luu9  failed  to  comply  with  insarance  requiremenls,  or  if 
another  not  in  the  same  employ  has  caused  die  accidcBit^  the 
injured  employee,  or  his  beneficiaries  in  case  of  his  death, 
has  the  alternative  of  proceedings  for  compensation  before 
the  Commission  or  proceedings  for  damages  before  the  court 
Under  §  11,  his  action  for  damages  and  his  claim  for  compensa- 
tion lie  against  one  and  the  same  party;  namely,  his  employe. 
Under  §29,  his  action  for  damages  lies  against  a  party  other  than 
his  employer  while  his  claim  for  compensation  lies  against  his 
employer.  Further,  §  29,  involves  subrogation  while  §  11  does 
not 

A.  Pursuit  of  second  remedy  after  pursuit  of  first. —  The 
courts  have  been  dealing  with  the  important  question:  Do^ 
choice  of  one  of  these  two  remedies  preclude  the  injured 
employee  from  availing  himself  of  the  other  in  case  he  fails  of 
relief  under  the  remedy  chosen?  He  may  either  fail  utterly 
of  such  relief  under  the  remedy  chosen  or  may  obtain  it  but  be 
dissatisfied  with  the  amount  yielded  by  it  and  desire  to  try  the 
other  remedy. 

The  Appellate  Division  has  held,  with  opinions  in  all  three 
cases,  that  pursuit  of  one  remedy  under  §  29  does  not  preclude 
pursuit  of  the  other:  Woodward  v.  Conklin  &  Son,  S.  D.  R,  voL 
4,  p.  432,  June  28,  1916;  171  App.  Div.  736,  Mar.  8,  1916; 
but  that  pursuit  of  one  remedy  under  §  11  does  preclude  pursuit 
of  the  other:  Pavia  v.  Petroleum  Iron  Works  Co.,  S.  D.  R,  vol 
9,  p.  398,  July  27,  1916;  178  App.  Div.  345,  May  2,  1917; 
Crinieri  v.  Gross,  S.  D.  R,  vol.  16,  p.  432,  Apr.  17,  1918:  184 
App.  Div.  817,  Nov.  13,  1918.  Decisions  were  unanimous  in 
the  Woodward  and  Pavia  cases.  Two  justices  dissented  with 
opinion  in  the  Crinieri  case.  Full  text  of  the  Woodward  opinion 
is  in  Bulletin  No.  81,  pages  336-339 ;  and  of  the  Pavia  opinion, 

[26S] 
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in  Bulletin  ^o.  87,  pages  2*1-863,  Text  of  the  Orimeri  opimoni 
presented  below. 

The  ba^is  for  the  difference  between  g  11  aiul  §  2fi,  as  to 
Tdlstion  of  the  two  Temedies  to  each  other,  is  f  ooBd  hj  the  -eooil; 
in  a  different  interpretation  of  the  term  "elect"  as  nsed  in  the 
one  fiectimi  and  in  the  other,  Preeedents  have  determined  that 
if  two  existing  remedies  «re  eonasteiit  one  with  the  otfier,  l3lad 
pnrBuit  of  one  does  not  prevent  later  pursuit  of  the  other,  bndt, 
if  thej  are  inconfiiatent,  the  pursuit  of  one  prevents  later  puxsuit 
€f  the  otiher.  The  Appelkrte  iDivision  a^ipeaTs  to  hold  that  tiie 
two  remedies,  "filing  of  a  compensation  claim  and  institution 
of  an  action  for  damagea,  are  conaistent  with  each  other  as 
oGDoeEBs  eaaoB  ef  third  party  reqpensifailitj  under  §  ^,  bttt  wee 
mconsiBtent  witTi  each  other  as  concerns  cases  of  employer^ 
failure  to  secure  compenaation  under  §  IL  The  distinction  is 
ftevdopcd  jnotre  fully  in  the  f oUowiog  pseaentaticBi  of  the  ikse 
eases. 

In  the  earliest  case,  the  Woodward  case,  an  unruly  miite 
injured  hifi  driver  by  throwing  him  from  a  wagon  upon  £ome 
Tailroftd  tracks.  The  railroad  company,  as  tirird  party,  took  the 
precaution  to  obtain  a  release  from  the  driver.  When  Hie  driTer 
afikod  the  Conunission  for  compenaatian^  his  employer'a  insu?- 
anoe  carrier  set  up  the  release  to  the  railroad  oompmy  aa  a  bar 
to  an  award.  It  argued  that  the  release  proceefings,  as  Tncideirt 
to  an  action  for  negligence,  constituted  election  of  one  leniedy 
to  the  exclusion  of  use  of  the  other.  An  award  having  been 
made  notwithstanding  its  objection,  it  took  an  appeal.  The 
Appellate  Division  affirmed  the  award  with  the  following  state- 
ment interpretative  of  the  word  ^^elect"  as  used  in  §  29 : 

WooDTTABD  V.  CoNEijw  ft  SoN,  171  App.  Div.  73S,  Mar.  S  ,lWe,  in  part. 

The  term  "  elect,*'  as  used  in  section  29,  does  not  have  the  meaning  which 
it  frequently  has  of  indicating  a  choice  between  two  inconsistent  remedies 
against  the  same  party,  the  exercise  of  which  choice  in  one  direction  precludes 
action  in  another  direction.  That  is  apparent  from  the  whole  tenor  of  jfire 
section.  The  claimant  may  bring  his  common-law  act  ion  against  a  third  party, 
and  if  he  does  so  he  does  not  thereby  discharge  the  insurer  of  his  employer 
unless  he  recovers  as  much  as  he  might  be  awarded  by  the  Commission 
under  the  act,  because  the  statute  says  that  in  such  case  'the  State  InsTi ranee 
Fund,  person  or  association  or  corporation,  as  the  case  may  be,  shaU  oon- 
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tribute  only  the  deficiency,  if  any,  between  the  amount  of  the  reoovmrj 
against  such  other  perscm  actually  collected,  and  the  compensation  provided 
or  estimated  by  this  chapter  for  such  case.'  On  the  other  hand,  if  the  claim- 
ant elects  to  take  compensation  under  the  act,  his  cause  of  action  against 
the  third  party  must  be  assigned  to  the  insurance  carrier  who  thereby  becoiaea 
subrogated  to  such  remedy  of  the  claimant.  And  for  the  protection  of  the 
insurer  the  statute  expressly  provides  that  '  a  compromise  <rf  any  such  cause 
of  action  by  the  workman  or  his  dependents  at  an  amount  less  than  the 
compensation  provided  for  by  this  chapter  shall  be  made  only  •  •  •  with 
the  written  approval  of  the  person,  association  or  corporation  liable  to  pay 
the  same.'  Clearly,  therefore,  a  compromise  or  release  by  an  employee  of  his 
cause  of  action  against  a  third  party  is  ineffectual  against  the  insurer  without 
the  written  approval  of  the  lattei*.  The  release  in  such  case  oonstitutea  no 
obstacle  in  the  way  of  the  insurer  prosecuting  the  assigned  claim  against 
the  third  party.  One  of  the  primary  purposes  of  the  statute  is  to  protect  the 
employee  against  his  own  improvidence,  weakness,  ignorance  or  shortsighted- 
ness in  compromising  his  claim  for  injuries.  And  a  reciprocal  advantage  or 
protection  to  the  insurer  is  given  in  the  form  of  a  claim  against  any  third 
party  n^ligently  causing  the  injury  which  cannot  be  destroyed  by  the  act  of 
the  injured  party  without  the  written  approval  of  the  insurer.  When  a  third 
party  takes  a  release  or  settles  a  claim  he  does  so  with  fuU  knowledge  of  this 
statutory  requirement  that  the  compromise  shall  have  the  written  approval 
of  the  person  or  corporation  liable  for  compensation  under  the  act,  and  that 
without  such  approval  such  release  or  compromise  may  not  be  asserted 
against  the  person  or  party  whose  approval  is  thus  required.  And  the 
statute  while  protecting  the  workman  does  so  without  sacrificing  or  prejudic- 
ing the  rights  of  either  the  insurer  or  the  third  party.  The  latter  cannot 
be  placed  in  any  less  favorable  position  because  whatever  he  pays  he  cannot 
be  called  on  to  pay  again,  but  if  he  compromises  for  less  than  his  actual 
liability  he  remains  liable  to  the  insurer  for  such  excess  up  to  the  amount 
allowed  under  the  act  unless  the  latter  has  consented  in  writing,  as  the  statute 
provides,  for  the  compromise  at  the  less  amount. 

Furthermore,  section  33  of  the  act  provides  that  '  claims  for  compenaatioii 
or  benefits  due  under  this  chapter  shaU  not  be  assigned,  released  or  com- 
muted except  as  provided  by  this  chapter.'  This  of  course  means  that  claims 
for  compensation  under  the  act  against  the  insurer  may  not  be  assigned, 
released  or  commuted,  but  if  the  employee  without  the  approval  of  the  person 
liable  to  pay  the  compensation  under  the  act  may  release  a  third  pftrty  and 
make  such  release  effective  against  the  -insurer,  then  he  is  permitted  to 
indirectly  accomplish  the  defeat  of  this  provision  in  section  33  and  by 
settling  with  the  third  party  release  and  discharge  his  claim  for  compensa- 
tion under  the  act.  This  seems  to  constitute  an  additional  argument  why 
a  release  is  ineffectual  as  against  the  insurance  carrier  unless  it  has  the 
approval  of  the  latter. 

In  the  present  cajse  the  claimant  received  nothing  for  the  release  in  ques- 
tion, but  if  he  had  done  so  according  to  the  views  expressed  it  would  make 
no  difference  except  that  the  insurer  would  be  liable  only  for  the  difference 
between  the  amount  received  and  the  compensation  provided  by  the  act. 

The  award  should  be  affirmed. 
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In  the  Pavia  case,  the  employee  was  struck  on  the  head  while 
at  work  by  a  plank  four  inches  squara  His  injuries  were  very 
serious.  He  filed  with  the  Commission  a  claim  for  compensa- 
tion against  his  employer  company,  not  knowing  that  it  had 
failed  to  insure  its  employees  in  accordance  with  the  compensa- 
tion law^s  requirements.  The  Commission  awarded  him  $105.71 
which  amount  his  employer  tendered  him  within  ten  days  there- 
after. He  refused  to  take  the  money  and  asked  the  Commission 
for  leave  to  withdraw  this  claim  and  for  rescission  of  its  award, 
his  object  being  to  prosecute  an  action  against  his  employer  for 
negligence.  The  Commission  denied  his  request  on  the  ground 
that  he  had  "  duly  elected  to  take  compensation,"  made  an 
additional  award  to  him  and  continued  his  case  for  further  hear- 
ing. He  appealed  to  the  Appellate  Division  which  went  over  the 
facts  in  the  case  and  came  to  the  following  conclusion : 

Pavia  t.  Boomboweb  Gbogeby  Co.,  178  App.  Div.  345  May  2,  1&17«  in  part. 

With  fuU  knowledge  of  the  situation,  therefore,  before  an  award  was  made 
and  with  competent  counsel  to  guide  and  advise  him,  the  claimant  permitted 
an  award  to  be  made  in  his  favor  and  thereby  most  effectually  confirmed 
his  election  to  accept  such  remedy  as  was  afforded  him  by  the  Workmen's 
Compensation  Law.  There  is  no  pretence  that  he  did  not  fully  understand 
his  rights  before  the  award  was  made.  A  party  cannot  experiment  with  the 
Commission  for  the  purpose  of  ascertaining  how  much  compensation  may  be 
awarded  him  and  then  if  dissatisfied  repudiate  the  award  and  seek  the  other 
remedy  permitted  by  the  statute.  His  election  once  made  intelligently  and 
with  knowledge  of  the  facts  should  be  conclusive.  The  Commission  was 
clearly  right  in  denying  the  application  to  discontinue  the  daim. 

Decision  unanimously  affirmed. 

In  the  Crinieri  case,  an  Italian  peddler  for  a  kindling  wood 
factory  crushed  his  little  finger  while  unloading  old  ties  from  a 
railroad  car.  He  was  hauling  the  ties  to  the  factory  to  be  made 
into  kindling.  Through  attorneys,  he  instituted  an  action  for 
damages  in  the  Suprone  Court,  Second  Department,  against 
Marie  Gross,  alleged  by  him  to  have  been  his  employer.  Marie 
Gross  had  not  taken  out  insurance  in  accordance  with  the  com- 
pensation law's  provisions.  Her  answer  alleged  that  she  had 
not  been  his  employer,  that  her  hurband,  Louis  Gross,  had  been 
his  employer  and  that  his  injury  had  been  due  solely  to  his  own 
negligence.    The  court  gave  the  injured  employee  thirty  days  in 
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whidi  to  Apply  for  leave  to  amend  im  complaivit.  He  did  not 
make  aueli  applieation^  It  aoeordiogly  dttminod  the  comidaiixL 
Thereupan,  ten  xaositJis  after  Aa  aoeSdent,  the  employee  £led 
witii  the  ConuaiMMtt  a  elaint  for  compBueriioa  agaanet  Marie 
Groas  an^d  Lords  Gboea  >(»&%.  Tfae  kvefaettd  and  vife  eoold 
not  vrite  their  XMunea.  Upon  hearing,  the  bocdn  of  the  hiflriliTig 
wood  faetory  were  psedneed  by  their  dandier  who  teeii&ed  that 
ahe  waa  bookkeeper  for  thesL  She  exhibited  entciea  lowing 
paymeiQt  of  daimajEtt's  iro|^  also  cheeks  in  daimanfa  favor 
signed  by  her  £itbeur,  Louis  Gross,  and  witnesaed  by  heoaell  She 
testi^fied  to  pi^nnent  to  tioie  elaimaBit  of  about  fiw  weeks'  wages 
ooveriiig  time  sdier  his  acddcmt  In  this  axMi  in  other  respeets 
elaioaaat's  testimony  e(»atxadiefa9d  her*  Claijaant  testified  tiiat 
Marie  Groes  had  ordered  bim  to  nsload  the  car*  Upon  condu* 
sion  of  the  hearing,  the  attoniey  of  Lotus  and  Marie  Groes  mc^ved 
to  dismiss  the  proceeding  upon  the  ground  that  the  employee's 
prerityas  dection  to  ene  preefasded  him  from  daiTniTig  compeofla* 
tion,  eiting  as  authority  tira  Paria  decisibn.  The  OoanmisBion 
overruled  this  motion  and,  witTiout  taking  into  acctrant  flie  allied 
paymi^rt  of  wages  after  disabilijty,  awarded  the  claimani  com- 
pensation for  fifteen  weeks,  the  full  atatotory  alkrwaaee  inr  loes 
of  a  little  finger.    In  concluding  its  findings  it  said : 

CVMZSK  T.  Oboss  S.  IX  2m  voL  Ifli,  p.  4SS^  Apr.  I7«  l&lft,  in  parL 

The  term  'elect/  as  v«ed  in  «ectkm  11  of  the  Wet^Hnen'g  QMBpeneaiiaB 
Law,  does  istot  ha^  the  meaning  whiek  it  ireqamtly  has  of  hidieBtang  « 
choice  between  two  inconsistent  remedies  agahut  the  game  party,  the  exer- 
cise  of  which  choice  in  one  direction  precludes  action  in  another  direction; 
thereforci  the  bringing  of  tn  aotion  Tuder  aection  II  against  one  of  hia 
employers  does  not  preclude  him  from  thereafter  claiming  compensation 
against  both  employers,  as  in  this  case.  This,  espeeiailj  in  Tiefir  of  the  nstore 
of  the  order  diamissn^  the  eomfdaint  in  gald  aotioa. 

Upon  appeal,  the  att£Mney  for  the  employers  rested  their  case 

mainly  and  briefly  upon  the  Pavia  deeision,  while  coujasei  for  the 

ComniiBgion  said : 

The  elaimant  brought  suit  for  danu^OB  and  ia  thai  oaae  It  was  aeocaaary 
lor  him  to  establith  n^ligeaoe  before  he  cauld  be  eatitled  to  a  judgment. 
He  failed  to  establish  negligence  and  the  complaint  was  dismissed^  On  ex- 
actly tbe  same  evidence  as  he  presented  in  his  suit  for  damages  he  would  be 
entitled  to  an  award  for  compensation.   There  wae,  tharefore,  no  iaeonaistency 
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botwcMi  the  remodke  iriueh  iiM  ia juroi  cmptDjae  Bought.  la  the  datm  for 
flOBvenM.ti(m  tiie  fimptoyee  wm  omtitlad  to  an  award  regurdlew  of  anhethar  ha 
oould  efltabliah  that  the  employer  was  guilty  of  ne^ti^saot  or  aot. 

The  remedies,  therefore,  not  being  iaoooMafcent,  the  rule  to  be  applied  in 
thie  case  ia  that  laid  down  by  this  ^eourt  ia  the  eompenaatioii  oaie  ol  Wood- 
wajKD  Y.  CoHBXiN,  171  A.  D.  736. 

The  Appellate  Division,  Third  Department,  reversed  Ihe  award 
and  diemissed  the  claim,  noting  in  the  outset  of  its  ruling  opinion 
tliat  Marie  Gross  had  alleged  before  the  Supreme  Court,  Second 
Department,  that  her  huaband,  Louis  Gross,  had  been  the 
cmplojer  but  concluding  that  ^  It  was  proven  that  he  (the  injured 
employee)  was  employed  solely  by  TVfarie  Gross,  and  aa  againat 
her  the  okam  was  kurred  by  a&  electioii  -pcevicfwAy  made.''  Two 
jostiees  dissented  with  opiniooi.  Texts  of  the  majority  and  min- 
ority opinions  are  aa  f oDows : 

Cbini£ki  v.  Gboss,  184  Af^.  Div.  829,  No¥.  12,  1918. 

H.  T.  KnxoGO,  J.:  The  claimant,  having  heea  Injured  through  an  aooi- 
dent,  brought  an  action  to  recover  damages  against  one  Harie  Gross,  alleging 
.that  she  was  his  employer,  that  she  had  tailed  to  aeeure  oompensation  for  her 
employees,  and  that  he  was  injured  through  her  negligence.  Marie  GroM  in 
her  asnawer  alleged  that  the  empAoyer  of  tiie  claimant  was  not  herself,  hut 
cue  Louis  Groes,  her  hnhand.  The  eomplaint  wsm  diBoziBied.  Thereafter  the 
claimant  'filed  a  notice  e#  dadm  in  wiuch  in  answer  to  tJlie  question,  "  Kanie  fd 
employer?"  he  wrote,  "Louis  Gross  or  Marie  Gross,  his  wife."  The  Oom- 
xntssion  made  an  arward  against  Louis  Gross  and  Marie  Gross,  both  of  whom 
were  found  to  he  Ifie  employer  of  the  claliaaait.  A  difficulty  confronting  the 
Commission  was  the  fact  that,  if  Marie  Groas  was  the  empl^fer,  the  claimant 
had  previously  made  his  election  to  bring  an  action  against  her,  and,  there- 
fore, could  not  later  have  an  award  upon  a  claim  afterwards  filed.  (Work- 
men's Compensation  Law,  f  11;  Pavia  v.  Petroleum  Iron  Works  Co.,  178 
▲pp.  Dvr.  aiC)  TUs  diAeiilifcy  -wn  menomm  %y  tike  -v^ry  easy  method  of 
meipefy  making  a  finding  tittt  the  daimaait  was  employed  by  Marie  Grose  and 
lionia  Gi^ofli  jointly,  to  aue  whom,  aa  partners  an  election  had  never  been 
made.  There  was  no  legal  evidence  that  Marie  Qroes  and  Louis  Gross  were 
employers  of  the  daimaat  Moreover,  there  was  no  legal  evidence  that 
Louie  Gross  was  the  eBsployer.  Both  the  notice  of  injury  and  the  daim  for 
ecaapeAflation  named  ^' Louis  Groas  or  Marie  Groes  or  both  of  them."  The 
eaily  piMitive  evidence  upon  the  subject  was  given  by  the  claimant,  who  testi- 
fied that  31aria  Gross  hired  him,  directed  him  and  paid  him,  and  in  answer  to 
the  ^efitAon,  ''  You  ware  employed  by  Marie  Gross  on  the  24th  day  of  March, 
1917? "  neplied,  "Yes,  sir."  Thero  waa,  therefore,  no  foundation  whatsoever 
for  the  findiflfg  of  the  Comuifision  tint  the  olaimamt  was  employed  by  Marie 
Gross,  and  Louis  Groas.  On  the  contsary,  it  was  proven  that  he  was  employed 
solely  by  Marie  GroM  and  aa  against  her  the  claim  was  baned  by  an  election 
previously  made. 
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The  award  fbotild  be  rererwd  and  the  daim 
except  JOHS  3L  Knxooo,  P.  J.,  diaeeating,  witli  a 
WooowABD,  J»f  eonenrred. 

JoHir  H.  Kmxwo,  P.  J.  (ditartiHiig) : 

*' '  The  inatitation  by  a  partj  of  a  frnitleM  aeti<n,  wliidi  be  baa  not  tbe 
rii^ht  to  maintain,  will  not  preelude  him  from  aaeerting  the  ri^ta  be  really 
p(,HHenm9/  {Kinney  y.  Kieman,  49  N.  Y.  164.)"  (JfcAiai  ▼.  HUkimM,  80 
Hun,  236,  239.) 

"Tbe  principlea  governing  election  of  remediea  are  neeeeaarily  baaed 
up</n  tbe  suppottition  that  two  or  more  remediee  exist.  If  in  fact  or  in  law 
only  one  remedy  exists,  there  can  be  no  election  by  the  puraait  of  another  and 
mistaken  remedy.  It  is  a  well-established  rule  that  the  choice  of  a,  fancied 
remedy  that  never  existed  and  the  futile  pursuit  of  it,  either  becaoae  tlie 
facts  turn  out  to  be  different  from  what  the  plaintiff  supposed,  •  •  • 
though  tbe  first  action  proceeds  to  judgment,  does  not  preclude  the  plaintiff 
from  thereafter  invoking  the  proper  remedy."    (9  Ruling  Case  Law,  902,  f  9.) 

"  The  question  depends  for  its  answer  upon  the  law  of  election  of  remedies. 
Where  two  inconsistent  remedies,  proceedii:^  upon  irreconcilable  claims  of 
right,  are  open  to  a  suitor,  the  choice  of  one  bars  the  other.  But,  to  have 
that  effect,  the  remedies  must  be  inconsistent."  {Raichford  v.  Ca^fuffa  Countif 
Cold  Storage  d  W.  Co.,  217  N.  T.  565,  568.)  Woodwabd,  J.,  concurred. 
Award  reversed  and  claim  dismissed. 

The  Crinieri  case  has  been  appealed  to  the  Court  of  Appeals.  ' 
B.  Allegation  of  notirinmrance  under  §  11. —  An  employee 
who  brings  an  action  for  injuries  due  to  n^lig^ice  against  an 
employer  whose  business  is  covered  by  the  Workmen^s  Compen- 
sation Law's  list  of  hazardous  employments  must  allege  that  the 
employer  did  not  have  statutory  insurance  at  the  time  of  the  acci- 
dent.   The  point  is  established  by  the  following  opinion : 

NuiXE  V.  Hardman,  Pbok  &  Co.,  185  App.  IMv.  351,  Dec.  13,  1918. 

DowLuro,  J.I  The  real  question  involved  herein  is  the  sufficiency  of  the 
complaint,  which  defendant  claims  sets  forth  no  cause  of  action.  The  action 
is  brought  to  recover  damages  for  the  death  of  plaintiff's  testator,  Julius 
Nulle,  who  was  a  night  engineer  employed  by  defendant  in  its  piano  factory 
at  542  West  Fifty-second  street,  in  the  city  of  New  York.  It  is  set  forth  in 
the  complaint  that  Nulle,  while  acting  as  night  engineer  in  defendant's 
employ  on  November  6,  19)16,  in  the  ordinary  course  of  his  employment  and 
under  the  direction,  supervision  and  control  of  the  defendant,  was  instructed 
to  dispose  of  refuse  collected  in  the  piano  factory,  which  was  of  a  highly  in- 
flammable nature  and  was  placed  in  cans  to  be  disposed  by  decedent  under 
defendant's  supervision;  that  decedent  was  directed  by  defendant,  in  the 
ordinary  course  of  his  employment,  to  bum  the  refuse  in  defendant's  furnace. 
It  is  alleged  that  the  furnace  was  old,  worn,  defective  and  unsafe,  to  defend- 
ant's knowledge,  despite  which  no  instructions  as  to  its  danger  were  given 
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by  it  to  Nulle;  that  the  usual  and  ordinary  guards  in  general  use  on  furnaces 
of  this  character  were  absent;  that  because  of  these  conditions,  Nulle,  while 
in  the  performance  of  his  duties  as  engineer  in  defendant's  employ,  and  while 
actually  placing  the  highly  inflamnuible  material  in  the  furnace,  was  severely 
burned  as  the  result  of  the  ignition  of  the  refuse  by  a  back  draft,  which  in 
turn  set  fire  to  Nulle's  clothing,  and  inflicted  injuries  from  which  he  died 
more  than  a  month  thereafter.  Among  the  specifications  of  defendant's  negli- 
gence are,  that  the  furnace  was  taxed  beyond  its  capacity  and  was  entirely 
unsafe  and  insufiicient  for  the  work  for  which  it  was  used;  that  guards  were 
absent;  that  there  was  no  reasonable  or  proper  care,  test  or  inspection;  that 
the  Employers'  Liability  Act  had  not  been  complied  with,  nor  had  chapter  657 
of  the  'Laws  of  1906;*  that  the  furnace  was  used  in  an  unsafe  and  improper 
manner;  and  that  NuUe's  death  was  due  to  the  defective  oondition  of  the 
ways,  works,  machinery,  plant,  tools  and  implements  owned,  operated  and 
controlled  by  defendant,  which  condition  could  have  been  discovered  by 
defendant  by  the  use  of  reasonable  and  proper  care,  and  that  defendant  had 
knowledge  thereof  or  could  have  discovered  the  same  with  reasonable  dili- 
gence. It  is  further  averred  that  the  notice  required  by  the  Employers' 
Liability  Act  had  been  duly  given.  (See  Laws  of  1902,  chap.  600;  Labor  Law 
[Consol.  Laws  chap.  31;  Laws  of  1909,  chap.  36],  art.  14,  as  amd.  by  Laws 
of  1910,  chap.  352.) 

Defendant  contends  that  the  complaint  is  insufficient  and  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  inasmuch  as  under  its  allega- 
tions the  only  remedy  available  was  that  provided  by  the  Workmen's  Com- 
pensation Law,  which  is  exclusive;  and  that  the  only  exception  is  to  be 
found  in  case  the  employer  has  failed  to  secure  the  statutory  compensation  as 
provided  in  the  act,  in  which  event  the  plaintiff  must  set  forth  in  his  com- 
plaint the  necessary  allegations  to  bring  himself  within  the  exception.  In 
this  contention  we  think  the  defendant  is  correct. 

The  complaint  alleges  that  decedent  was  employed  in  a  piano  factory  and 
the  manufacture  of  pianos  is  a  hazardous  employment  within  the  meaning 
of  the  Workmen's  Compensation  Law  (Consol  Laws,  chap.  67  [Laws  of  1914, 
chap,  41,  §  3,  subd.  1,  as  amd.  by  Laws  of  1916,  chap.  622),  being  embraced 
in  group  16  of  section  2  thereof  (as  amd.  by  Laws  of  1916,  chap.  622).  De- 
cedent was  an  employee  in  a  hazardous  employment  under  the  terms  of  sub- 
division 4  of  section  3  of  the  act  (as  amd.  by  Laws  of  1916,  chap.  6^).  His 
status  as  an  employee  within  the  terms  and  protection  of  this  statute  is  fixed 
by  the  allegations  of  the  complaint.  Section  10  of  the  Workmen's  Compensa- 
tion Law,  so  far  as  material,  at  the  time  of  decedent's  injury  reads  as  follows: 
*'  Every  employer  subject  to  the  provisions  of  this  chapter  shall  pay  or  provide 
as  required  by  this  chapter  compensation  according  to  the  schedules  of  this 
article  for  the  disability  or  death  of  his  employee  resulting  from  an  accidental 
personal  injury,  sustained  by  the  employee  arising  out  of  and  in  the  course  of 
his  employment,  without  regard  to  fault  as  a  cause  of  such  injury,  except 
where  the  injury  is  occasioned  by  the  willful  intention  of  the  injured  employee 
to  bring  about  the  injury  or  death  of  himself  or  of  another,  or  where  the 
injury  results  solely  from  the  intoxication  of  the  injured  employee  while  on 
duty.    •    •    •/' 


*  Adding  to  Railroad  Law  (Gen.  Laws,  chap.  89 ;  Iawk  of  1890.  chap.  565),  I  42a; 
Railroad  Law  (Consol.  Laws,  chap.  49;  Laws  of  1910,  chap.  481),  |  64.  — irBitP.] 
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SeeiioiL  11  theraof  (as  amd.  by  iLsvt  ol  li^lB,  idnp.  022)  at  the  j 
j^-ovddad:  '*"iSh6  liability  of  m  emp^v  preseribed  by  the  last  prBoediag 
■eetioa  ahall  'be  vBsHumMB  and  in  plaee  4if  any  otber  lii^ility  iriMiaoewc,  to 
fluidi  eaaphoy&b,  hh  poraonal  Mj^reMflitatinM,  Inwbaad,  pafoiti^  depflndfiata  <s- 
Aext  of  kin,  or  anyoae  otherwiaB  enliUod  to  itoovBr  danwym,  at  aMuaoa  Jaar  or 
otbenraaa  en  aoeouat  «f  Midi  injury  or  dfiatb,  except  that  zf  aa  omplo^r  fail 
to  secure  the  payment  of  oampenaation  for  hia  injnvad  employees  and  their 
dflfcaideala  as  proTidsd  in  aactioa  iilty  of  this  jdhmgiteK,  sa  injoaad  conployee, 
or  jhis  iQgal  repiesentfttive  in  case  deadli  nasttlts  JErom  tfae  injnryj  sas^,  »t  ha 
opUoD.,  elect  U^  claim  compensation  under  this  chapter*  or  to  tnaiTitaan  wm 
aetioa  in  the  eourta  fior  damwfM  on  aecaniiit  of  muix  mjuiy    *    *    *." 

Ihiis  by  tfae  pvovdsiQna  of  the  Wodonea's  OosopcnBatian  Law  in  cffoet  at 
the  time  of  deoedent's  death,  under  the  ste^  of  facts  shown  by  Hm  cow|iiaiiit, 
deeeseed  waa  an  employee  of  dflfendant  engagad  >a  a  haaavdons  flnplDjzmflnt, 
and  having  received  injuries  srisisig  oat  of  and  in  the  ooime  of  hia  eoapboy- 
ment,  ite  lemBAy  provided  by  the  aot  beeaaM  exdasMrB  asai  no  ooase  of 
antion  arose  eithBor  at  enrnmoa  hnr  or  under  the  JBua^yua^  Xishifity  ilfit 
The  only  exoeptieA  to  this  rule  would  be  in  cs»  tfae  eaxi^kiyQr  had  failed  to 
secnre  the  payment  of  oompcaDsation  for  his  injured  employees  and  their 
depandents  sa  provided  In  the  act.  But  this  is  a  matter  for  the  plaintifiSB  to 
plead,  if  they  desire  to  seek  a  recovery  outside  the  act.  Thai  the  remedy 
prorided  under  the  aet  is  ooBohisiTe  whMe  it  applies,  was  hdd  in  jpftoaMiaa  t. 
ifonarosb  Engineering  Compmng  (^^  <K.  Y.  460).  Tint  the  boapdan  ia  npen 
the  plaintiffs  to  set  forth  the  facts  diawing  that  Idie  act  did  not  apply  ia 
olesrly  indicated  in  the  opinion  of  tilua  comt  in  Aianidfc  f.  -doner  iforma  Oo. 
(100  App.  mw.  287) :  ''  There  ia  no  all^^ooi  that  djdEendmit  has  lailsd  to 
secure  the  payment  of  compensation  for  his  iiqured  cmployeea  or  their  de- 
pendents as  proiHided  in  section  69  of  the  act  (as  amd.  by  Lama  of  1814,  chap. 
316) ,  or  that  plaintiff  has,  for  that  reaaon,  elected  to  ane  in  the  eenrta.  The 
question  we  have  to  consider,  thereiare,  ia  ishetdMr  the  WDBfanon'a  Compen- 
sation haw  provides  oompeoaation  lor  auoh  asi  in  jmy  aa  l^ai  ishieh  plaintiff 
has  suffered."  This  case  was  dted  by  the  court  ea  anthonty  for  its  deeiaiaa  in 
NiLfm  V.  American  Bridge  Ca.  (17«  1pp.  Bi;r.  »lfi$  affd«,  221  K.  Y.  1£). 

Inasnmch  as  plaintifb  have  failed  to  set  ioortli  tfae  neeesaary  facts  duming 
that  they  come  within  tfae  ^oeption  and  theit  they  are  not  limited  to  the 
exclusiTe  remedy  provided  by  the  act  the  complaint  iras  demurrable,  and  the 
motion  for  judgment  should  have  been  granted. 

The  order  appealed  from  will,  therefore,  he  reversed,  with  ooets*  and  the 
motion  for  judgment  on  the  pteaAJggs  ia  iaaoir  of  the  delsmbait  will  he 
granted,  with  ten  dollars  costs,  with  leave  to  the  plaintifiis  to 
amended  complaint  within  twenty  days  upon  payment  of  said  oosta. 

.(^LAaR]^  P.  J^  tSMTTTT,  BAflfi  sBid  BvBASS,  JJ^  oenoimd. 

Order   reversed,  with  ten  dollars   costs  and  disbursements,   and 
granted,  with  ten  dollars  cost  a,  with  leave  to  plaintiffs  to  serve  an  wp'i^M 
complaint  on  payment  of  oos^ 

C  Reservcdion  of  second  remedy  wider  §  29. —  Tlie  Commis- 
sion  supplies  a  form  for  electing  under  §  29  to  sue.  This  form 
carefully  states  that  the  injured  employee  claims  compensation 
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in  the  event  that  he  does  not  recover  anything  by  the  action. 
Cases  illustrative  of  the  value  of  such  statement  are  noticed 
above,  page  254. 

D.  Who  may  elect — Important  phases  of  this  subject  of 
^Election,  of  Ifemedies''  are  presented  nnxter  the  title  ^Subroga- 
tion of  Insurance  Carrier  in.  Third  Party  Cases,"  immediately 
following.  The  decisionfl  have  held  generally  that  the  right  to 
elect  remedies  belongs  to  the  beneficiaries  of  an  employee  v^hose 
death  has  been  due  to  industrial  accident  rather  than  to  his 
administrator  or  executor,  and  to  a  mother  on  behalf  of  her 
minor  children  rather  than  to  a  legally  appointed  guardian  of  such 
children.  The  decisions  on  subrogation  and  the  concluding 
amendatory  sentence  of  §  29  have  given  an  injured  minor 
employee  or  his  parents  equal  right  with  his  duly  appointed 
guardian  to  make  an  election  in  a  third  party  case. 
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CASES 
(Workmen's  Compensation  Law,  §  89) 

If  an  injured  employee  elects  proceedings  for  compensation 
under  Workmen's  Compensation  Law,  §  29,  an  award  to  him 
operates  as  an  assignment  of  the  proceedings  for  damages  to  the 
insurance  carrier.  This  provision  has  given  rise  to  questions 
of  the  relation  of  the  Workmen's  Compensation  Law  to  other 
statutes  and  to  the  common  law,  with  consequent  technicalities 
of  procedure.  An  early  illustration  of  them  is  Herhey  v.  Agctr 
Manufacturing  Co.,  Bulletin  No.  81,  pages  35,  36,  in  which  the 
court  said  that  an  injured  minor  employee  might  make  election 
under  the  compensation  law  without  appointment  of  a  guardian 
ad  litem.  Various  phases  of  the  rubject,  with  texts  of  several 
opinions,  have  hitherto  been  presented  in  Bulletin  No.  81,  pages 
111-114:,  11&-126,  221-235,  and  Bulletin  No.  87,  Part  1,  pages 
261-283.  The  Appellate  Division's  order  approving  the  award 
in  Matta  v.  Denning's  Point  Brick  WorTcs,  reviewed  in  Bulletin 
No.  87,  p.  283,  has  been  affirmed  by  the  Court  of  Appeals  (224 
N.  Y.  Eep.  596).  The  Commission  has  held  in  a  recent  case  that 
a  widow  and  children,  having  recovered  $3,500  by  suit  against  a 
third  party,  are  entitled  to  r^ular  compensation  payments  com- 
mencing from  the  end  of  "  such  a  period  as  the  $3,500  received 
from  the  third  party  will  cover  in  compensation  " ;  Sztorc  v.  Sians- 
bury,  S.  D.  R.,  vol.  18,  p.  621,  BuL,  vol.  4,  p.  102,  Dec.  31,  1918. 
The  original  obscurities  of  section  twenty-nine  have  given  rise  to 
its  amendment  by  L.  1916,  ch.  622,  to  provide  that  election  and 
assignment  may,  in  the  discretion  of  the  Commi^^ion,  be  made 
either  by  a  minor  or  by  his  guardian,  and  by  L.  1917,  ch.  705, 
to  provide  that  assignment  shall  be  automatic  and  shall  not  take 
effect  until  an  award  has  been  made  to  the  injured  employee 
or  his  beneficiaries.  In  case  of  accidents  due  to  third  parties, 
occurring  prior  to  the  amendments  of  §  29,  and  resulting  in  death, 

[278] 
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the  insurance  carriers  have  argued  that  assignment,  to  be  valid, 

must  be  made  by  an  administrator  or  executor  of  the  deceased 

employee  rather  than  by  his  beneficiaries.    They  have  based  their 

contention  upon  the  provisions  of  Code  of  Civil  P!rocedure, 

§  1902.     The  courts  have  held,  however,  that  the  Workmen's 

Compensation   Law   provides   for    assignment   directly   by   the 

deceased  employee's  dependents.    The  decision  in  Hanke  v.  New 

York  Consolidated  R.  R.  Co.  is  to  such  effect.     The  decisions  in 

Dearborn  v.  Peugeot  Auto  Import  Co.,  and  Woodcock  v.  Walker 

are  of  like  import.     Texts  of  the  opinions  of  the  Appellate 

Division,  Third  Department,  in  the  Dearborn  and  Woodcock  cases 

are  in  Bulletin  No.  81,  pages  233,308 ;  text  of  the  opinion  of  the 

Appellate  Division,  Second  Department,  in  the  Hanke  case  is 

in  Bulletin  No.  87,  Part  1,  pages  274-278.     The  same  general 

conclusion  as  in  these  cases  has  been  arrived  at  by  the  Court  of 

Appeals  in  reversing  a  judgment  of  the  Appellate  Division  in 

the  First  Department.     The  Appellate  Division,  reversing  an 

interlocutory  judgment  of  the   Supreme   Court  in  New  York 

County,  had  held  that  only  the  executor  or  administrator  of  a 

deceased  employee  could  assign  the  right  of  action  granted  by 

Workmen's  Compensation  Law,  §  29.     Its  opinion  had  been  as 

follows : 

TiLAVELEBS  Insxtrahob  Co.  ▼.  Padula  Co.,  184  App.  Div.  791,  June  7,  1918. 
Page,  J.:  The  action  is  to  recover  the  pecuniary  damages  to  the  next  of 
kin,  resulting  from  the  negligent  causing  of  the  death  of  one  Adolph  Littman 
on  May  29,  1915,  who,  while  in  the  employ  of  the  Brandt  &  Silverstein  Iron 
Works,  sustained  certain  injuries  due  to  the  alleged  negligence  of  third  per- 
sons, the  defendant's  employees,  which  resulted  in  his  death.  He  left  him 
Kuriving  a  widow  and  two  minor  children.  OBis  employer  had  secured  com- 
pensation to  its  employees  under  the  provisions  of  the  Workmen's  Compensa- 
tion Law,  hy  insuring  with  the  plaintiff,  as  '*  insurance  carrier."  The  widow 
and  children  elected  to  take  compensation  under  the  Workmen's  Compensation 

JjKW,  and  not  to  pursue  their  remedy  against  the  defendant,  and  assigned  their 
cause  of  action  against  the  defendant  to  the  plaintiff,  who  thereupon  hrought 

this  action.    The  defendant  has  demurred  to  the  complaint,  on  the  ground 

that  it  does  not  state  facts  Buffident  to  constitute  a  cause  of  action. 

The  cause  of  action  for  the  negligent  causing  of  death  is  entirely  statutory, 

and  was  created  hy  statute,  which  is  now  embodied  in  section  1902  of  the 

Code  of  Civil  Procedure. 

"The  interest  which  a  person  has  in  the  life  of  another  on  whom  he  is 

dependent,  or  to  whose  services  he  is  entitled,  the  Legislature  have  chosen 
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to  regard  ai  a  peeonisry  ngbt;  a  ri^  htOFiag  Hus  enstiat  aktxibaiea  «f 
piopacty,  sa  that  wlm  it  Ja  token  away^  •an^eaaatioa  Is  due."  {Qmm  t. 
Ifoore,  15  N.  Y.  438;  Mm^ier  of  Ueekm  y.  B.  H,  IL  R.  Co.r  164  id.  145,  146.) 

The  right  of  action  is  vested  by  section  1902  In  the  executor  or  admfnia- 
trator  of  the  deceased  for  the  benefit  of  the  next  of  kin,  each  of  the  next  of 
kin  beeoming  vwted  wfth  a  property  ri^  in  rack  e«Me  of  actioa  tiM  ii 
descendible  and  traniftaafcle^  or  wUek  ikmf  can  retaaaa  (Jtte  tr«  Pm0al 
Telegraph  Cable  Co^  174  A^fw  Dtv.  39,  4d0;.  affiL,  219  ^.  Y.  6294  Ii  ihe 
next  of  kin  do  assign  their  interest,  the  assigiiee  tokes  their  intasesi  and 
not  the  right  to  prosecute  the  action  that  is  Tested  in  the  execu- 
tor or  administrator  of  the  deceased.  The  next  of  kin  cannot  tning-  the 
action;  therefore,  tkey  cannot  assign  to  aaotker  a  rigiht  tkat  tbey  do  nol 
possessw  Section  29  of  tiw  Wodtmsn's  Cen^eaaatioD  Law  pravfdoar  "  Saeh 
a  cause  of  aetion  aasigned  to  tka  state  may  be  pcosecated  or  eoBpromised 
by  the  commission."  (ConsoL  Laws^  chap.  67  [Laws  of  1914,  chap.  411,  S  29. 
Since  amd.  by  Laws  of  1916,  chap.  622,  and  Laws  of  1907,  chap  705.) 

From  this  the  learned  justice  at  Special  Tanm  argues  that  this  aeetion 
<^ratee  to  repeal  by  implication  tha  pnmsiaBa  of  mBkknt  1902  of  tlia  Code 
of  Gkvil  Procedure,  in  se  far  as  tba  oause  of  actien  relatoa  to  daana  to  codi- 
pensation  under  said  act.  Without  determining  what  the  effect  vwdd  be 
where  a  conflict  arises  in  the  tenna  of  the  two  acts,  imtll  a  case  ariaee  in' 
which  the  question  is  involved,  it  is  sufficient  to  say  that  there  is  no  conflict 
in  tJiis  case.  The  action  is  to  be  proaeeutad  fiy  iA&  CosBmiarion  wken  tbt 
slaim,  ia  aarigned  to  the  •Stated  bui  jl  is  not  staiad  th«t  tto  moAam  ia  to  it 
prosoeuted  by  the  insuraooe  compaay  when  tka  elaim  ia  flasigaed  to  tka 
"  insurance  carrier.'* 

HepealB  by  implication  are  not  favored,  and  should  not  be  extended  by 
analogy  or  construction,  unless  absolutely  necessary.  The  learned  justice 
admits  that,  if  these  were  next  of  kin,  wko  wera  not  dapaailmtly  aod^  'lkaB»> 
fore,  their  ri|^ta  would  not  pass  by  tha  asaigpment  of  tka  dspendeata  to  the 
insuranco  carrier^  compUcationa  would  arise  that  would  compel  kim.  to  a 
different  holding,  aa  it  would  xiot  he  presamad  that  tha  I>gislatiira  wanld 
intend  ta  sanction  tha  spiittiag  of  a  singla  caase  ol  aeUon.  Tkia  difficulty  if 
obviated,  il  we  kold,  aa  in  my  opinion,  we  shouXdj  that  thia  aoUan  auist  be 
prosecuted  by  fji  executor  oe  administrator  of  the  deceased. 

Xa^  tha  aveol  of  seoavery,.  if  thosa  who  would  be  entittod  to  ite  keaaftta  an 
those  alone  who  have  assigned  their  iatsreat  ia  the  causa  o£  aatioa  ta  this 
plaintiff,  th/sn  tha  plaintifl  wift  seeavpa  tka  aotica  amount  BeoarandL  Ii^ 
howewBTr  theser  skoald  ba  aaat  oi  kin,  o4kas  ikaft  tkasa  wko  haMi  — rgr^ 
their  rights,  the  plaintiff  would  receive  the  distributive  share  of  thoae  who 
have  assigned,,  and  tha  others  will  reoaiva  their  skara.  Thia,  howavar,  ia  a 
matter  that  relates  to  the  distrihution  oS  tka  rasovaryi  and  not  to  tka  r^g^ 
to  maintain  the  actioub 

The  interlocutory  judgment  should,  therefose,  be  ceversad^  with  caaU,  tki 
demurrer  sustained,  and  the  complaint  dismissed,  witk  coatSi.  CUMBDl^  £.  i^ 
LAuaHUNy  Smith  snd.  Shsibn,  JJ.,  concurrad.  Judgment  lavatted,  witk 
costs,  demurrer  sustained  said  eomplaint  difmisaBd,  with  easts. 
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The  opinioii  of  the  Court  of  Appeals,  "with  decisioii  leinstat- 
ing  and  affirmiiag  the  mtfirlocutoiy  judgment  of  the  trial  courts 
is  AS  f  oUowf : 

TMAwasm  lifwamkweB  €o.  t.  F.AacL4  €o^  "Zti  V.  ¥.  997,  Nov.  1£»  1918. 

CoixnT^  X:  The  action  is  based  upon  the  provisions  of  secftion  29  of  the 
Workmen's  Compensation  Law  (Cons.  Laws,  A.  57,  as  amd.  by  Xw  1916,  ch. 
622).  The  section,  prior  tc  amendments  (Laws  of  1917,  chapter  705,  section 
8)  inapplicable  here,  was:  "Subrogation  to  remedies  of  employees. —  If  an 
employee  entitled  to  compensation  under  this  chapter  he  injured  or  killed 
by  the  negligence  or  wrong  of  another  not  in  the  same  employ^  such  injured 
employee,  or  in  case  of  death,  his  dependents,  shall,  before  any  svdt  or  claim 
under  this  chapter*  elect  whether  to  take  compensation  under  this  chapter 
or  to  pursue  his  remedy  against  sucli  other.  Such  election  shall  be  evidenced 
in  such  manner  as  the  Qommission  may  by  rule  or  regulation  prescribe.  If 
he  elect  to  take  compensation  under  this  chapter,  the  cause  of  action  against 
such  other  shall  be  assigned  to  the  state  for  Oie  benefit  of  the  state  insurance 
fund,  if  compensation  be  payable  therefron^  and  otherwise  to  the  person, 
association,  corporation,  or  insurance  carrier  liable  for  the  payment  of  such 
compensation,  and  if  lie  elect  to  proceed  against  such  other,  the  state  insur- 
ance fund,  person,  association,  corporation,  or  insurance  carrier,  as  the  case 
may  be*  shall  contribute  only  the  deficiency,  if  any,  between  the  amount  of  the 
recovery  against  such  other  person  actually  collected,  and  the  compenfiation 
provided  or  estimated  by  this  chapter  for  such  case.  Such  a  cause  of  action 
assigned  to  the  state  may  be  prosecuted  or  compromised  by  the  conunission. 
A  compromise  of  any  such  cause  of  action  by  the  employee  or  his  dependents 
at  an  amount  less  Oxan  the  compensation  provided  for  by  this  chapter  shall  be 
made  only  with  the  written  approval  of  the  commission,  if  the  deficiency  of 
compensation  would  be  payable  from  the  state  insurance  fund,  and  otherwise 
with  the  written  approval  of  the  person,  association,  corporation,  or  insurance 
carrier  .liable  to  pay  the  same.  Wherever  an  employee  is  killed  by  the  negli- 
gence or  wrong  of  another  not  in  the  same  employ  and  the  dependents  of  such 
employee  entitled  to  compensation  under  this  chapter  are  minors,  such  election 
to  take  compensation  and  the  assignment  of  the  cause  of  action  against  such 
other  and  such  notice  of  election  to  pursue  a  remedy  against  such  other  shall 
be  made  by  auch  minor,  or  shall  be  made  on  behalf  of  such  minor  by  a  parent 
of  auch  minor,  or  by  his  or  her  duly  appointed  guardian,  as  the  commissioo 
may  determine  by  rule  in  each  case." 

The  complaint  alleged,  in  effect:  In  May,  1^15,  the  plaintiff  was,  under 
the  Workmen's  Compensation  Law,  the  insurance  carrier  of  the  Brand  & 
Bilverstein  Iron  Works,  of  which  Adolph  lottnum  web  an  employee.  Littjnan 
received  injuries,  solely  through  the  negligence  of  the  defendant,  Louis 
Fadula  Company,  Inc.,  causing  his  death*  under  conditions  making  the  law 
applicable  and  the  employer  and  the  plaintiff,  the  insurance  carrier,  liable. 
He  left  surviving  as  dependents  a  widow  and  two  minor  children,  who 
elected  to  take  oompensaJLion  undar  the  law  and  jiat  to  pursue  theix  xomedy 
against  the  defendant,  which  was  not  in  the  employ  of  the  iron  wQrk&  In 
June,  1915,  the  State  industrial  commission^  in  due  course  of  proceeding. 
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awarded  compensation  to  the  dependents,  for  the  payment  of  which  the  plain- 
tiff was  and  is  lial>le.  The  dependents  duly  assigned  to  the  plaintiff,  with  the 
approyal  of  the  commission,  the  cause  of  action  against  the  defendant  for 
n^ligently  causing  the  death  of  Littman.  Judgment  for  the  sum  of  twenty- 
five  thousand  dollars  is  demanded. 

The  defendant  demurred  to  the  comiplaint  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The  Special  Term  over- 
ruled the  demurrer.  The  Appellate  Diyision  reversed  the  decision  of  the 
Special  Term,  sustained  the  demurrer  and  dismissed  the  complaint  on  the 
ground  that  the  action  must,  imder  section  1902  of  the  Code  of  Civil  Pro- 
cedure, be  prosecuted  by  an  executor  or  administrator  of  Littman.  Section 
1902  is:  "Action  for  causing  death  by  n^ligence,  etc  The  executor  or  ad- 
ministrator duly  appointed  in  this  state,  or  in  any  other  state,  territory  or 
district  of  the  United  States,  or  in  any  foreign  country,  of  a  decedent,  who 
has  left  him  or  her  surviving  a  husband,  wife,  or  next  of  kin,  may  maintain 
an  action  to  recover  damages  for  a  wrongful  act,  n^lect  or  default,  by  which 
the  decedent's  death  was  caused,  against  a  natural  person  who,  or  a  corpo- 
ration which,  would  have  been  liable  to  an  action  in  favor  of  the  decedent  by 
reason  thereof  if  death  had  not  ensued.  Such  an  action  must  be  commenced 
within  two  years  after  decedent's  death.  When  the  huM>and,  wife  or  next  of 
kin,  do  not  participate  in  the  estate  of  decedent,  under  a  will  appointing  an 
executor,  other  than  such  husband,  wife  or  next  of  kin,  who  refuses  to 
bring  such  action,  then  such  husband,  wife  or  next  of  kin  shall  be  entitled  to 
have  an  administrator  appointed  for  the  purpose  of  prosecuting  such  action 
for  their  benefit." 

A  civil  liability  and  the  right  to  recover  damages  for  a  wrongful  act  or 
neglect  causing  death  are  created  solely  by  statute.  At  common  law  no  civil 
action  would  lie  for  causing  the  death  of  a  human  being.  Legislative  enact- 
ment is  the  exclusive  source  and  boimdary  of  the  liability  and  the  remedy. 
It  may  create  the  cause  of  action,  define  the  period  of  its  existence,  and  the 
party  by  whom  and  the  method  in  which  it  shall  be  enforced  and  prescribe 
the  measure  of  damages  and  the  beneficiaries. 

The  meaning  and  intent  of  section  29  is,  manifestly,  not  clear  and  certain 
through  its  language.  We  are,  therefore,  bound  to  search  for  the  legislative 
intent  in  such  facts  and  through  such  rules  as  may,  in  connection  with  the 
language,  legitimately  reveal  it.  If  it,  as  determined,  is  within  the  scope 
or  capability  of  the  language  it  must  be  within  the  statute,  however  ob- 
scurely, imperfectly  or  inadequately  it  is  expressed.  To  effect  the  intent  the 
language  may  be  freely  dealt  with.  Words  may  be  interpolated  or  shifted 
in  position  or  enlarged  or  restrained  in  their  meaning  and  operation.  The 
expressed  legislative  intention  is  the  statute.  The  courts  are  bound  to  en- 
force enacted  legislative  intent.  {Archer  v.  Equitahle  Life  Assurance  Socicttf 
of  the  United  States,  218  N.  Y.  18;  Riggs  v.  Palmer,  115  N.  Y.  506.) 

The  language  of  the  section  reveals  and  expresses  the  legislative  intention 
to  give  to  the  dependents  under  the  law,  of  the  employee  within  the  law, 
killed  by  the  negligence  or  wrong  of  another  not  in  the  same  employ,  a 
cause  of  action  for  the  death.  It  declares  that  his  dependents,  primarily, 
shall  elect  in.  accordance  with  the  rule  of  the  State  Industrial  Commission, 
whether  to  take  compensation  under  the  law  or  to  pursue  their  remedy 
against  the  wrongdoer;  if  they  choose  the  latter  they  shall  receive  under  the 
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law  only  the  deficiency,  if  any,  between  the  amount  "  of  the  recovery  against " 
the  wrongdoer  actually  collected,  and  the  compensation  awardable  under  the 
law,  and  they  —  his  dependents  —  cannot  compromise  the  cause  of  action 
against  the  wrongdoer  at  an  amount  less  than  the  compensation  awardable, 
except  upon  the  approval  of  the  commission,  if  the  state  is  the  insurance 
carrier,  or  of  tiie  other  insurance  carrier,  if  the  state  is  not  the  insurance 
carrier.  The  recovery  is  for  the  benefit  of  the  dependents.  If,  however,  his 
dependents  choose  primarily  to  take  compensation  under  the  law  they  —  his 
dependents  —  shall  assign  the  cause  of  action  against  the  wrongdoer,  if  the 
state  is  the  insurance  carrier,  to  the  state  for  the  benefit  of  the  state  insur- 
ance fund,  or,  if  another  is  the  insurance  carrier,  to  that  other.  The  last 
paragraph  of  the  section  in  connection  with  the  other  provisions  relating  to 
dependents,  is  an  adequate  declaration  that  the  assignment  of  the  cause  of 
action  shall  be  made  by  the  dependents.  If  the  language  were  "  the  cause  of 
action  «rhieh  they  have  hereby"  or  "the  cause  of  action  which  they  shall 
have "  against  the  wrongdoer,  instead  of  **  the  cause  of  action  against  such 
other"  the  l^slative  bestowal  upon  the  dependents  of  the  cause  of  action 
for  the  death  would  have  been  indubitable.  The  intent  to  effect  the  bestowal 
is  as  clear  as  the  words  we  have  suggested  would  make  it.  The  section 
enspowers  the  dependents  to  assign  such  a  cause  of  action,  empowers,  with  a 
restriction,  the  dependents  to  compromise  such  cause  of  action,  empowers  the 
dependents  to  elect  whether  they  will  enforce  or  assign  it  and  constitutes 
them  the  sole  beneficiaries  of  it,  in  case  they  enforce  it.  Those  provisions  are 
not  purposeless  and  meaningless.  It  must  be  presumed  that  an  enactment 
has  a  purpose  and  an  effect  and  that  no  absurd  nor  vain  use  of  language  was 
adopted.  It  must  receive  that  construction  which  will  make  effective  its 
intent  {Matter  of  Jannicky,  209  N.  Y.  413 ;  Matter  of  Meyer,  2W  N.  Y.  386; 
Matter  of  Dowling,  219  N.  Y.  44.)  Those  opinions  express  that  within  the 
legislative  mind  and  comprehension  the  section  provided  to  the  dependents  of 
the  employee  a  cause  of  action,  independent  of  and  not  that  created  by  section 
1902,  for  the  negligently  caused  death. 

The  language  discloses  that  there  were,  further,  within  the  l^slative 
mind  and  comprehension  these  effects:  In  case  the  dependents  elect  to  en- 
force against  the  wrongdoer  the  cause  of  action,  they  shall  pursue,  in  so  far 
as  applicable  under  the  language,  the  remedy  provided  in  section  1902  of  the 
Code  of  Civil  Procedure.  An  executor  or  administrator  of  the  deceased  em- 
ployee, as  the  representative  or  agent  {Hamilton  v.  Erie  Railroad  Co,,  219 
N.  Y.  343,  350)  of  the  dependents,  may,  the  dependents  having  so  elected, 
maintain  the  action.  The  action  is  not  maintainable,  however,  until  the  depend- 
ents have  determined  that  it  shall  be  instituted.  The  right  of  action  is  a 
property  right  of  all  the  dependents  {Matter  of  Meekin  v.  Brooklyn  H,  R.  R. 
Co.,  164  iK.  Y.  145),  and  they  are  the  sole  beneficiaries  of  its  enforcement. 
The  provisions  of  section  1903  of  the  Code  of  Civil  Procedure,  relating  to  the 
distribution  of  the  damages,  are  inoperative.  The  amoimt  of  the  recovery 
actually  collected,  within  the  amount  of  the  compensation  awardable  to  the 
dependents  under  the  law,  must  be  distributed  as  the  compensation  would 
have  been  awarded.  The  remedy  provided  in  section  1902  is  by  the  language 
of  the  section  29  peculiar  to  the  enforcement  by  the  dependents  of  their 
cause  of  action  of  which  it  is  not  an  int^ral  part.  The  legislature  confined 
the  pursuit  of  that  remedy  to  the  dependents,  in  behalf  of  simplicity  and 
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oQuraueiMB  iJL  jNTQoedvxe.  In  «Me  iiie  djipcndentB  select  ta  amgn  ike  eaiiie  •£ 
Attkm  the  awrigniiy*Tit  creates  its  ordinary  aad  estaUiahcd  eOecte.  It  tcue- 
iers  to  find  vaeta  Jn  idie  awignee  the  eauae  id  action.  If  the  aawigninent  is 
to  iht  atate  tibe  ^auiBe  of  actioa  ia  tharehj  made  the  properiy  .of  the  state;  if 
to  another  the  eaiw  of  jwtion  bnranwM  bgr  yiriue  of  the  awiffiinwit  the  ^c^ 
erty  of  that  other.  la  the  ease  at  har  the  dependenta  aea^ped  the  oaiiae  of 
aetiesL  to  the  plaintiff.  A  caiue  of  aotiODi  jonherently  infiliMhvi  md  eomiire- 
henda,  in  the  sthaenoe  of  reatrustive  language,  the  xight  to  maintain  an  actiiBi 
upon  the  eWim  or  matter  whioh  ako  ia  iBhecentijr  iacJlnded  in  it.  "  Oauae  of 
action  "  ia  the  n^ht  to  proeecute  an  mstiaa  with  effect.  (Douglag  t.  Torrefy 
4  Biog.  68^)  The  right  to  iHainta.ia  the  aetion  may  hj  artnttute  be  withhekl 
iron  the  owner  of  the  oauae  of  action  and  given  to  aEnotheCj  beeanae  of  etmr 
venienoe  or  simpUeity  in  prooeduve,  aa  ia  done  by  the  proaiaiena  of  the  aeciien 
19Q&,  or  by  the  proviaioiia  of  42he  seotton  2Ji^  that  the  iadu^rial  fwrofniawiflp 
may  proaeaute>  in  behalf  of  the  atate,  the  oanaea  of  a^io&  ftaaiga«1,  wider 
the  aaction^  ioand  owned  hy  ih^  atata  It  is,  iMowevBC,  an  elemeBtary  and 
fundamental  rule  of  law  end  of  proper^  ikBt  the  owner  of  a  cauae  of  aiakxai 
hae  the  right,  whieh  ia  a  part  of  it,  in  the  abaenee  of  a  valid  reatrictaon,  to 
proeeeute  it  in  the  ordiaaxj  and  l^gal  method  and  mazier  in  the  oonrts. 
There  ia  not  related  mopr  appUeabk  to  the  cause  of  eetion  of  plaintiff  any 
naatrietion  or  pronriaion  iorhidding  or  diaaUii^  him  from  proaeeutiiig  it.  It 
aeafbad  no  express  empowennenl^  as  did  the  induetriai  eamaiaaioB.  The 
power  waa  in  ajad  a  past  of  the  aaaigned  cainaa  el  adtiei^,  and  heoame  tbt 
plaJBtiff'a. 

The  provJBiDQ  oi  the  Cc»i0tit«tion  of  the  state,  *^  The  right  of  eefcaoa  now 
existing  to  reoover  damagea  for  JBJiuoee  reaulting  in  deatiw  ahall  never  he 
ahsogatod;  and  the  amount  recoverable  ahall  not  he  anhjeat  to  any  atatehoaj 
liiniiaiaiM  "  ( Aitiole  X,  eeotion  Ig) ,  is  not  relevaait  in  the  determinatwn  of 
the  rights  arising,  throBgh  the  aeotion  £9»  to  the  dcgiendenta  of  the  deeeeeed 
enqaloyea  The  people  of  the  atate,  ia  aeettioiL  19  of  article  1  of  the  Oonatita- 
tion,  restricted  that  provision  from  diBahKng  the  l^gialatnre  to  enaet  laws 
lor  the  payment,  in  any  method  it  sheeted,  of  omnpeaaation  lor  death  of 
employBeB  resulting  from  injuries  ito  then,  and  to  provide  that  the  right  of 
snch  compensation,  and  the  remedy  .therefor  shall  be  enoluaive  ol  all  other 
rights  and  reniediea  for  death  xeaulting  from  aueh  injuriea.  The  powei  to 
proTide  that  a  party  who  negligently  fcjjia  an  employee  under  the  aet  ahail  he 
liable  to  the  dependents  of  the  emplqyae,  as  defined  hy  the  aot,  and  not  to 
his  next  of  kin,  is  clearly  restored  to  the  tegialoture  by  the  later  ae^tiaD. 
(See  BhancAain  v.  Monarch  Mnffineerimg  Ocwpmtnfp  219  ^-  '^-  4M.) 

The  judgmezit  should  be  xeveraed  and  tfie  interieeatory  jvdgaeafc  te  iwm- 
etaAed  and  vfl^rmed,  with  casta  in  this  conrt  aaid  in  the  A|>peUnte  DmiaieB. 

HiBODOX^  Ch«  J.,  CDnnnadCK,  MoLaikkuf  and  Qb4i^  JX,  eonanr;  Csas 
and  iEooiJT,  JJ.«  disaent.    Ju^;ment  aocordingly. 

If  an  injured  employee  has  died  from  accident  caused  hj  a 
third  party  and  his  dependeiots,  having  elected  to  bring  aa  action 
for  damages,  lurve  :&iiled  to  keep  ihe  cause  alii^,  the  OomBUBBion, 
taking  cognizance  of  loss  of  subrogation  rights  by  flie  employer. 
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kas  denied  the  depcmdents  compensation  upon  proBectrtion  By 
them  of  a  daim  two,  years  or  more  after  deatb  of  the  injured 
cauployea  Tke  CoBumtBiQn  lutt  na  httLi  upoiit  •fttnion.  of  CeiamffiK 
fiioner  Lyon,  as  follows: 

Easteb  y.  WASBiNOiosr  Heiohib  Vas  Co.,  S.  B  E.>  voL  16»  p.  438,  BuL,  voL  3, 
p.  176,  Apr.  23,  1918. 

Ltoiv,  Commiflsioner.:  The  claimant  here  had  a  perfectly  simple,  speedy 
and  easy  way  of  securing  oompeneation  without  expense,  but  preferred  to 
take  the  chances  of  litigation,  involying  long  delay  and  expense,  and  having 
made  that  choice,  resulting  in  her  inability  to  give  the  insurance  carrier  an 
effective  transfer  of  a  live  cause  of  action,  I  think  she  has  forfeited  her  claim 
to  compensation.  The  law  is  very  clear  on  the  point  that  an  employer  or  in- 
surance carrier  who  paya  compensation  in  a  case  where  there  is  an  out* 
standing  cause  of  action  against  a  third  party,  has  an  absolute  right  to  recoup 
his  payment  so  far  as  possible  from  the  third  party.  The  fact  that  on  the 
trial  the  jury  disagreed  is  evidence  that  there  was  a  substantial  claim  against 
the  railways  company.  Section  29  of  the  compensation  law  provides,  among 
other  things,  as  follows:  "  If  such  injured  employee  or  in  the  (tese  of  death, 
his  dependente,  elect  to  take  compensation  under  this  chapter,  the  awarding 
of  compensation  shall  operate  as  an  assignment  of  the  cause  of  action  against 
auch  other,"  etc.,  meaning,  of  course,  an  effective  assignment. 

The  Code  of  Civil  Procedure  provides  ( f  1902)  that  an  action  for  negligently 
causing  death  must  be  commenced  within  two  years  after  death. 

Pecedent  died  as  already  stated  on  October  22,  1914.  The  case  against  the 
railways  company  was  tried  and  resulted  in  a  disagreement  of  the  jury  in 
February,  1916.  There  was  abundance  of  time  to  have  retried  the  case  before 
October  22,  1916,  but  it  was  not  done.  If  after  February,  1915,  the  claim  for 
coanpensation  had  been  pressed  and  an  offer  made  to  the  insurance  carrier,  to 
be  substituted  as  plaintiff  in  the  suit,  the  cause  of  action  could  have  been 
kept  alive.  Instead  of  so  doing,  the  case  was  kept  in  claimant's  name  until 
4seven  months  after  the  Statute  of  Limitations  had  run,  and  then  it  was 
disoontinued,  leaving  the  insurance  carrier  remediless. 

The  case  illustrates  the  utter  futility  of  a  poor  claimant,  either  from  a 
desire  to  recover  a  large  sum  of  money  or  at  the  solicitation  of  a  lawyer, 
choosing  litigation  instead  of  a  perfectly  easy  path  without  a  contest. 

Had  claimant  been  wise  or  wisely  advised,  she  could  have  had  compensa- 
tion and  the  advantage  of  the  suit  against  the  railways  company,  too,  for 
the  courts  have  held  that  a  carrier  who  recovers  against  the  third  party, 
more  than  enough  to  recoup  its  losses,  holds  the  balance  for  the  benefit  of  the 
next  of  kin. 

It  is  also  to  be  noted  that  before  the  suit  against  the  railways  company 
-was  discontinued  and  on  October  1,  1915,  our  legal  department  wrote  plain- 
tiff's attorney  that  a  discontinuance  of  the  suit  would  be  fatal  to  the  claim 
for  compenaation.  Our  coimsel  wrote  plaintiff's  attorney  as  follows:  "It 
seems  to  me,  therefore,  that  this  case  should  be  tried  over  again  and  prose- 
cuted to  a  finish,  or  that  consent  to  discontinue  be  obtained  from  the  em- 
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ployer  and  the  inafurance  carrier.  Any  other  diapoaition  of  the  matter  would, 
in  my  opinion,  defeat  the  right  of  Mra.  Easter  to  claim  oompensatioii.'' 

On  the  preceding  May  14th,  ova  oounael  wrote  claimant  direct,  "In  my 
opinion  you  are  not  entitled  to  compensation  until  your  suit  has  been  retried 
and  a  verdict  obtained,  one  way  or  the  other/' 

Yet  notwithstanding  this  warning  the  euit  was  discontinued,  with  the 
result  that  subrogation  under  section  29  has  been  rendered  ineffective.  I 
advise  that  the  award  be  rescinded  and  the  claim  dismissed. 
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EVIDENCE 

(Workmen's  Compenaation  Law,  §§  !»-«>,  81,  88,  65,  67-78,  101-105,  111- 

118»  115) 

Discussion  and  controversy  relative  to  evidence  tinder  the 
New  York  compensation  law  have  figured  most  in  relation  to 
Disease  and  Internal  Injury  as  a  result  of  accident  Other 
questions  especially  fruitful  of  evidential  difficulties  and  prob- 
lems have  been  Dependency,  Amount  of  Wages,  Occurrence  of 
Accident,  Oontract  of  Employment  and  Contract  of  Insuranca 
Each  of  these  subjects,  with  texts  of  cases,  has  been  separately 
presented  in  Bulletins  No.  81  and  87  and  in  this  Bulletin. 
Special  attrition  may  be  directed,  for  example,  to  the  evidence 
cases  in  dependency  of  foreign  claimants,  above,  pages  137-186* 
The  diseases  cases,  for  example,  are  in  Bulletin  No.  81,  pages 
100-102,  249-256,  and  Bulletin  No.  87,  Part  1,  pages  208-248. 
The  following  topics  have  received  particular  attention. 

A.  Hearsay. — Compensation  may  not  be  awarded  upon  hear^ 
say  evidence  alone.  Hearsay  is  of  value  only  when  supported  by 
other  evidence.  Hearsay  may  not  stand  if  contradicted  by  evi- 
dence which  is  not  hearsay.  Texts  of  the  opinion  of  the  Appellate 
Division  and  the  Court  of  Appeals  in  the  leading  case  upon 
hearsay  evidence,  Carroll  v.  Knickerbocker  Ice  Co.j  are  in  Bul- 
letin No.  81,  pages  867-374,  381-888.  In  the  two  follovraig 
additional  opinions,  handed  down  upon  the  same  day,  the  Court 
of  Appeals  has  found  not  only  absence  of  evidence  corroborative 
of  hearsay  testimony  but  presence  of  evidence  contradictory  to  it 
Therefore  it  has  reversed  orders  of  the  Appellate  Division  which 
affirmed  awards  without  opinion,  two  justices  dissenting  in  each 
case:  184  App.  Div.  922,  May  17,  1918;  185  App.  Div.  901, 
July  2,  1918.  There  were  dissenting  minorities  in  the  Court  of 
Appeals  also. 

First  Opinion 

BcLOHiB  V.  Cabthaoe  Machinib  Co.,  224  N.  Y.  926,  Oct  20,  1918. 

McLaughlin,  J. :    On  the  7th  of  November,  1916,  Thomos  H.  Belcher  died. 
His  widow  made  a  claim  on  behalf  of  hereelf  and  another  dependent  against 
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the  employer  for  an  award  growing  out  of  his  death.  The  state  industrial 
-commission,  upon  the  theory  that  it  was  due  to  an  injury  received  on  the  7th 
of  June  preceding,  while  in  the  employ  of  the  Carthage  Machine  Company, 
made  an  award  to  his  widow  and  minor  dependent  under  the  Workmen's 
Compensation  I»aw.  The  employvr  and  iaflarance  carrier  appealed  to  the 
Appellate  Division,  where  the  same  was  affirmed,  and  they  appeal  to  this 
•court. 

The  industrial  commission,  after  hwufngs  had  by  it,  at  which  several  wit- 
ikesses  were  sworn,  soma  in  favor  and  othesa  against  allowing  the  claim,  found 
certain  condusions  of  fact  which,  eo  far  as  material,  axe,  in  substance,  as 
follows:  That  <m  the  7th  of  June,  1916,  the  daimmt'a  husband  wa«  tibe 
Mq^erintendn*  aanA  goeral  manager  of  tte  Cartfaaga  MBrhhm  Cona^niay; 
tliat  while  thus  sniing  tai  itA  plaAt  at  CuHu^gpr  ^  ^»  ha  waa  struck  by  a 
easting  which  was  falling  from  a  pile  of  castings,  and  injured;  that  the 
injury  then  recefved  resulted  in  sarcoma  of  the  ribs  and  pleura,  which,  on  the 
Ttk  ef  K«i«mber  fofloiivig,  caoasd  liiv  ^egttb. 

Tha  qn^urtft  ehallAigfr  tk»  cMresiaan  of  this  eandaatoik  and  inye  then 
ia  n»tfiiny  ta  iadirate  thai  th*  death  ol  alaiDnnt'a  hasfaani  waa  dua  to  any 
injury  which  lie  received  at  the  tune  and  place  alleged,  except  that  shown  by 
Itesrsay  evidesoEoe.  Ik  thn  respect  the  sppelhaits  are  eomct.  Thawia  ootfiing 
%m  aastaim  tMs  mmatd  oaBpfc  hmrmy  evotaaoa.  The  niwrtittii,  thevef on»  ia 
squarely  paesentcd  whather  an.  awacd  made  undec  the  Wockmen's  Coopenaa* 
tion  (Law  can  be  eustained  upon  hearsay  exidence,  uncorroborated  by  facta, 
circumstances  or  other  evidence.    I  do  not  tMnk  it  can. 

A  perusal  cf  tiria  vasord  ^taomm  ttiart  ia  sotldBg  ta  auteiiL  tlia  eoDudiialaa 
of  tha  iaduatrial  ooBunisaioii  that  the  deseaaed  waa  injured  while  in  the  em- 
ploy  of  the  machine  company  on  the  7th.  of  June,  1916,  other  than  his  own 
declaration  to  that  effect.  It  does  appear  that  he  stated  to  his  wife  and 
other  vitaeMes  l&at  whilb-  bs  mtm  at  wotit  &  the  eon^an/s  pisat  on  that 
day  a  easting  AeH,  bgr  renaoa  etf  tie  hieaking  el  a  ehalii,  «id  ta  avoid  being 
injured  he  exerted  himself  to  euch  an  extent  his  aide  waa  injured.  It  also 
appears  that  he  died  of  an  injury  to  his  side.  In  this  connection,  however, 
it  is  to  be  noted  that  lie  coaealted  a  phyeieian  five  daya  after  the  injurf  ia 
aUcBSd.  to  hapt  beat  saetained,  and  thai;  ha  tbsn  afeeied  to  him  tliat  ths 
injury  to  his  aide  of  which  he  waa  compUaniogr  waa  due  te  has  being  tlirovn 
against  an  automobile  lamp  while  cranking  an  automobile.  Thia  physician 
testiffed  that  he  made  a  thorough:  ezsoeninBtion  of  the  deceased  and  did  net 
then  difloniwr  a  fvaolored  rib  er  asy  dOmt  eniaoa  iajoiy  to  dift  abkiL  Tbs 
■dBceesed  did  not  eoaaulb  anotlLes  phjairian  uaiil.  soma  time  durii^  tba  iaUoiF' 
ing  August,  when  an  examination  disclosed  a  fractured  rib.  In  the  mean- 
time it  appears  that  he  had  been  in  at  teoet  twa  automobile  acddentB,  and 
when  complaining  about  hia  aide,  declared  io  at  least  ena  witn«a  it  waa  doe 
to  one  of  sttob  accidentt;  ajid  to  eastain  Ihia  atateawnt  the  ftatnaa  oi  tta 
employer's  plant  testified  that  a  casting  did  not  fall  when  the  deoeaaed  WM 
present.  Another  employee  testified  he  was  at  work  in  the  plant  at  tbe  time 
when  the  accident  is  alleged  t»  lam  ^acmni  and  he  never  heard  of  it;  end 
the  one  whoae  duty  U  was  te  make  a  report  el  all  aocidenta  aleo  taitHInf 
that  she  never  heard  of  it.  If  an  accident  had.  occurred  as  here  claimed^  to 
Ifie  supBrfetendent  and  general  maaega,  it  ie^  fairfy  tabe  iofemsdP  that  some 
•eM  ctiker  than  hxmedf  wtniM  haw  heard  of  it,  and  yet  not  a  e&igle  wlbieaa 


Digitized  by  VjOOQ IC 


Heaksay  289 

was  produced  to  testify  thereto.  Under  such  circumstances  to  permit  a 
claim  against  the  employer  to  be  Bustained  is  to  base  an  award  upon  sym- 
pathy and  not  evidence. 

This  court  has  held  that  great  liberality  should  be  allowed  in  establishing 
claims  under  this  statute,  but  in  the  final  analysis,  nothwithstanding  such  lib- 
erality, there  must  be  evidence  setting  forth  facte  of  a  probative  character, 
outside  of  hearsay  statements,  to  prove  the  award  and  show  it  is  fair  and 
just    {Matter  of  Ca/rroU  v.  Knickerhocker  Ice  Co.,  218  N.  Y.  435.) 

In  reaching  this  conclusion  Matter  of  Sorge  v.  Aldeharan  Co.  (218  N.  Y. 
ft36)  and  Matter  of  Fogarty  v.  National  Biwniit  Co.  (221  N.  Y.  20)  have  not 
escaped  my  attention.  They  axe  not  in  point  or  controlling  of  the  question 
here  presraited.  In  the  former  case  the  only  disputed  question  was  whether 
the  accident  arose  out  of  and  in  the  course  of  the  employment,  and  the 
declarations  of  the  deceased  were  in  part  &t  least  corroborated  by  certain 
facts  and  circumstances,  while  in  the  latter  there  were  facts  and  circum- 
stances shown  which  a  majority  of  this  court  was  of  the  opinion  justified  the 
commission  in  making  the  award  which  it  did. 

I  am  of  the  opinion  that  the  order  of  the  Appellate  Division  should  be 
reversed  and  the  determination  of  the  industrial  commission  should  be  an- 
nulled and  the  claim  remitted  to  the  industrial  commission  for  rehearing, 
with  costs  to  abide  event. 

HisoooK,  Ch.  J.,  Coixm  and  Obaiob,  JJ.,  concur;  Chasb,  Cuddibbaok  and 
HooAN,  JJ.,  dissent.    Order  reversed,  etc. 

Second  Opinion 
Hansen  v.  Turneb  Constbuction  Co.,  224  N.  Y.  331,  Oct.  29,  1918. 

MdLAUOHiJN,  J. :  The  claimant's  husband,  on  the  <29d  of  July,  1917,  was  in 
the  employ  of  the  Turner  Construction  Company.  While  in  the  cellar  of  a 
new  building  which  it  was  constructing  he  collapsed  and  fell.  No  one  saw  him 
fall,  but  inmiediately  thereafter  he  was  observed  by  his  co-employees,  who 
went  to  his  assistance  and  found  him  in  an  unconscious  condition,  trembling 
and  frothing  at  the  mouth.  They  threw  water  in  his  face  and  shortly  there- 
after he  revived  and  was  taken  to  a  hospital,  where  he  died  the  following 
morning.  A  post-mortem  examination  disclosed  that  his  death  was  due  to  a 
blood  clot  and  pressure  upon  the  brain.  His  widow  and  minor  dependents 
presented  a  claim  against  his  employer  on  the  ground  that  his  death  was 
due  to  an  injury  which  he  received  when  he  fell.  The  claim  was  disputed  by 
bis  employer  and  the  insurance  carrier.  The  industrial  commission,  after  a 
bearing  had,  at  which  evidence  was  taken,  reached  the  conclusion  that  the 
claim  should  be  allowed  and  accordingly  made  an  award.  From  this  determi- 
nation an  appeal  was  taken  to  the  Appellate  Division,  where  the  same  was 
affirmed,  and  an  appeal  then  taken  to  this  court. 

After  a  careful  consideration  of  the  evidence  set  out  in  the  record,  I  have 
been  unable  to  find  any  evidence  that  the  death  of  the  claimant's  husband 
vra,«  due  to  an  injury  received  while  in  the  employ  of  the  Turner  Construction 
Company.  At  the  time  he  collapsed  he  was  working  on  a  dirt  floor  and  there 
ia  nothing  to  indicate  that  his  fall  was  due  to  anything  connected  with  his 
employment;  on  the  contrary,  all  of  the  evidence  shows  that  it  was  due  to  an 
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injury  which  he  had  previously  sustained  or  disease  with  which  he  had  been 
afflicted.  One  of  the  persons  with  whom  he  was  working  at  or  immediatelT 
prior  to  the  time  he  collapsed,  testified  that  he  stood  within  a  few  feet  of  him 
and  while  he  did  not  see  him  fall,  he  did  immediately  thereafter  see  lum 
lying  on  the  floor;  that  he  went  to  his  assistance  and  there  was  nothing  to 
indicate  the  cause  of  his  fall;  that  there  were  no  obstructions  upon  the  floor, 
no  pillars  or  posts  near  where  he  fell,  or  anything  to  show  that  the  cause 
of  his  fall  was  other  than  a  collapse.  The  witness  was  corroborated  by  an- 
other to  the  effect  that  he  saw  the  deceased  immediately  after  he  fell;  that 
he  was  then  lying  on  his  back,  frothing  at  the  mouth,  and  tranbling;  that 
there  was  nothing  to  indicate  he  had  tripped  or  fallen  by  reason  of  anything 
upon  the  floor,  and  there  were  no  marks  upon  his  face  or  head  which  showed 
in  any  way  that  he  had  been  injured,  except  a  slight  scratch  upon  his  cheek. 

When  he  reached  the  hospital  he  was  immectiately  put  to  bed,  a  earefol 
examination  made  of  his  person,  and  the  only  evidence  of  an  external  injury 
which  could  be  discovered  was  an  abrasion  over  his  forehead  about  as  big  as  a 
quarter  of  a  dollar.  There  was  no  evidence  of  a  fracture  or  a  concussion  of 
any  kind.  After  his  death  an  autopsy  was  performed  and  this  disclosed  a 
subdural  hemorrhage,  which,  according  to  the  physician  making  the  autopsy, 
had  existed  for  some  time  prior  to  his  collapse;  that  there  was  no  evidence 
whatever  of  traumatism  or  concussion  received  at  that  time,  or  that  his 
death  was  in  any  way  caused  by  an  injury  then  received. 

Under  such  circumstances  I  do  not  see  how  an  award  could  be  made.  If  so, 
it  had  for  its  basis  a  mere  guess  or  conjecture.  The  Workmen's  Compensation 
Law  should  receive  a  liberal  construction,  but  it  ought  not  to  be  so  construed 
as  to  take  money  from  one  person  and  give  it  to  another  without  any  legal 
basis  therefor.  To  hold  otherwise  would  be  simply  to  make  the  employer  an 
insurer  of  his  employee,  and  this  the  Legislature  has  not  as  yet  done. 

The  order  of  the  Appellate  Division  lAould  be  reversed  and  the  determina- 
tion of  the  industrial  commission  annulled  and  the  daimi  dismissed,  with 
costs  in  this  court  and  in  the  Appellate  Division  against  the  industrial 
commission. 

HiscooK,  Gh.  J.,  CoLUN  and  Craixk,  JJ.,  concur;  Chase,  J.  concurs  in 
memorandum,  as  foUows:  Ckasi,  J.  Although  it  appears  that  Hansen  on 
the  day  of  the  injury  said  that  he  tripped  and  fell  while  at  his  work,  it 
further  clearly  appears  that  such  statement  was  a  conclusion  on  his  part,  as 
he  stated  to  the  physiciaa  who  attended  him  at  the  hospital  that  he  did  not 
know  what  happened  to  him.  I  am  of  the  opinicm  that  there  is  no  evidence 
to  support  the  findings  of  the  Commission  <»r  which  the  award  rests.  Cuddb- 
BACR'  and  HOGAN,  JJ.,  dissent. 

Order  reversed,  etc. 

The  wife  of  an  employee  claimed  death  benefits  for  a  fatal 
hernia  alleged  to  have  been  caused  by  heavy  lifting ;  the  Appellate 
Division  remanded  the  case  twice,  first  upon  question  of  notice 
requirements  and  second  upon  question  of  happening  of  an  acci- 
dent; in  remanding  it  the  sec<ond  time,  the  Court  pointed  out 
that  the  evidence  was  entirely  hearsay  and  that  other  evidence 
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was  present  conflicting  with  the  hearsay;  the  Commission  finally 
rescinded  its  award  on  the  ground  that  proof  of  an  accident  was 
not  forthcoming: .  Harrison  v,  American  Cooperage  Co.,  S.  D.  R., 
voL  8,  p.  402,  Mar.  14, 1916 ;  —  App.  Div.  — ,  Sept.,  1916 ;  Death 
File,  No.  422,  Feb.  13,  1917;  —  App.  Div.  — ,  May  4,  1917; 
Death  File,  No.  422,  July  13,  1917. 

In  the  case  of  a  lumber  yard  foreman  alleged  to  have  strained 
and  otherwise  injured  himself  while  attempting  to  unload  lumber 
from  a  car,  the  insurance  carrier  alleged  that  the  evidence  was 
purely  hearsay;  Commissioner  Lyon  discussed  the  point  in  an 
opinion  upon  which  the  Commission  based  an  award  to  the  injured 
foreman's  widow;  the  Appellate  Division  affirmed  the  award 
imanimously  and  without  opinion:  Carviam,  v.  Loper  Bros., 
S.  D.  R,  vol.  14,  p.  727,  Bui.,  vol.  3,  p.  117,  Jan.  2,  1918;  185 
App.  Div.  901,  July  2,  1918. 

The  Commission,  upon  an  opinion  of  Commissioner  Sayer 
citing  the  Belcher  opinion,  denied  compensation  on  the  ground  of 
hearsay  in  Montenari  v.  Rensselaer  Valve  Co.,  Bui.,  vol.  4,  p.  73, 
Dec.  18,  1918. 

If  an  insurance  carrier  has  either  introduced  hearsay  state- 
ments or  declarations  itself  or  has  received  them  without  objection 
in  hearings  before  the  Commission,  it  cannot  be  heard  to  argue 
later  upon  appeal  that  they  were  incompetent  and  of  no  probative 
value.  The  Appellate  Division  has  so  held  in  Hemon  v.  Holahan, 
text  of  which  is  in  Bulletin  No.  87,  Part  1,  pages  46,  47. 

B.  Expert  opinions  of  physicians. — ^A  mason's  hammer  slipped 
and  bruised  the  back  of  his  left  hand.  In  sequence  his  right  eye 
became  blind.  Upon  the  ground  that  his  blindness  was  due  to 
septicaemia  originating  from  the  wound  to  his  hand,  the  Com- 
mission made  an  award  to  him  for  loss  of  the  eye.  Several  months 
later,  upon  advice  of  medical  experts  that  its  findings  had  been 
erroneous,  it  reopened  the  case  and  rescinded  the  award  (S.  D.  R, 
vol.  17,  p.  616,  July  24,  1918).  The  mason  took  appeal  from 
this  action.  The  Appellate  Division  condemned  the  Commission's 
proceedings  and  reinstated  the  award,  with  opinion  as  follows: 

FiscHEB  V.  Genesee  Construction  Co.,  187  App.  Div.  S50,  May  7,  1919. 

JoHK  M.  Sjbllogo,  p.  J.:  An  award  waa  duly  made  October  8-11,  1917, 
and,  upon  a  motion  to  reopen,  was  duly  affirmed  January  14,  1918,  and  several 
payments  were  made  thereon.    It  was  well  sustained  by  the  reports  of  the 
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employer,  tlie  employee,  and  Dr.  Schuhart,  who  treated  the  arm,  and  by  the 
testimony  of  Dr.  iSnell,  the  oculist  who  treated  the  eye,  and  the  testimony 
of  Dr.  Lewy  and  Dr.  Gclser  for  the  State  Fund.  The  claimant  was  present, 
without  counsel,  but  was  not  called  as  a  witness.  An  adjournment  was  had 
for  a  week  to  enable  the  fund  to  have  the  claimant  examined  by  a  physician, 
but  upon  the  adjourned  day  counsol  for  the  fiuid  stated  that  "  the  genera] 
opinion  seems  to  be  that  the  loss  of  his  eye  is  due  to  the  accident,*'  and  the 
record  shows  that  no  further  testimony  was  introduced,  "largely  due  to  the 
fact  that  the  representatives  of  the  State  Fund,  the  physician  who  examined 
him,  and  those  familiar  with  the  case  were  of  the  opinion  that  the  claimant 
had  sustained  a  systemic  septicaemia  as  the  result  of  the  injury  to  the 
hand  and  that  caused  the  iritis,  and  subsequent  loss  of  use  of  the  right  eye.*" 

July  24,  191S,  by  the  order  under  review,  the  Commission  anniilled  the 
award  and  dismissed  the  claim.  Its  decision  is  based  upon  the  written  opinior^i- 
of  two  physicians.  One  of  the  opinions  was  written  after  the  hearing  was 
closed,  and  neither  opinion  seems  to  have  been  made  a  part  of  the  record  at 
any  hearing,  and  the  claimant  apparently  had  no  knowledge  of  them  and  no 
chance  to  cross-examine  or  to  be  heard  with  reference  to  them.  This  practice 
did  not  give  him  thje  fair  hearing  contemplated  by  the  statute  and  the  order 
should,  therefore,  be  reversed.  {Holmes  v.  Communipaw  Steel  Co,,  186  App, 
Div.  645.) 

The  award  was  final  and  conclusive  against  the  State  Fund,  no  appeal 
having  been  taken.  (Workmen's  Compoisation  Law,  §  23.)  Nevertheless, 
the  Commission  had  continuing  jurisdidtion  over  the  case,  with  power  to 
change  its  determination  as  judtice  may  require.  (S  74.)  The  presuxnptioo 
raised  by  section  21,  and  the  provisions  of  section  23  and  of  section  20  (as 
amd.  by  Laws  of  1917,  chap.  705)  prevent  an  interference  with  the  award  on 
the  facts,  unless  there  is  substantial  evidence  of  a  mistake  which,  in  the 
interest  of  justice,  compelled  such  action.  Sections  22  and  74  must  be  givra 
a  broad  and  liberal  interpretation,  and,  as  circumstances  arise,  must  be 
held  to  cover  cases  which  we  cannot  in  advance  anticipate.  They  are 
intended  to  remedy  an  apparent  injustice.  The  State  Fund  so  far  assented 
to  this  award  that  it  would  not  be  permitted  a  review  upon  appeal.  iCw^ 
vinnliayn  v.  Buffalo  Copper  d  Brass  Rolling  Mills,  171  App.  Div.  955,  956.  i 
Neither,  upon  its  application,  should  the  Commission  annul  the  award  except 
upon  new  evidence  clearly  showing  its  injustice  and  that  the  counsel  for  the 
Commission  was  deceived,  overreached  or  acted  upon  a  clear  mistake  of  fact. 
The  mere  fact  that  cumulative  evidence  has  been  found  which  might  bear 
negatively  upon  a  question  of  fact  already  amply  proved  and  understandingiT 
conceded,  is  not  in  itself  a  basis  for  annulling  the  award.  Public  poliey 
requires  that  there  should  be  a  reasonable  end  to  litigation,  and  that  issues 
once  fairly  tried  and  stipulated,  with  full  knowledge  of  the  facts,  shouM 
not  be  disturbed  except  for  some  ccmipelling  reason  in  order  to  prevent  a 
miscarriage  of  justice  or  a  manifest  wrong.  The  power  to  change  an  award 
is  not  an  arbitrary  one,  but  a  judicial  discretion,  to  be  exercised  only  in  the 
interest  of  justice.  The  award  was  a  property  right,  which  cannot  be  destroyed 
unless  it  definitely  appears  that,  as  a  matter  of  justice,  it  should  not  stand. 

We  may  profitably  consider  whether  there  is  any  substantial  evidence  agains 
the  award  and  whether  justice  requires  its  annulment.    The  decision  under 
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review  is  so  out  of  harmoiiy  with  the  uniform  decisions  of  the  Commission 
in  like  cases  against  other  insurance  carriers  that  it  evidently  rests  upon 
a  mistake  of  law  or  fact.     (See  Caine  v,  Chrecnhut  Co.,  13  State  Dept.  Rep. 
515;  181  App.  Div.  907;  AbcUon  v.  Steinway  &  Sons,  188  id.  — .)     The  lia- 
bility of  the  State  Fund  is  in  all  respects  the  same  as  that  of  any  other 
insurance  carrier,  and  is  established  by  like  proof.    That  rule  is  so  well  under- 
stood that  we  conclude  that  the  Commission  relied  too  much  upon  the  state- 
ments and  conclusions  found  in  the  expert  opinions.     It  is  evident  that  the 
physicians  were  misinformed  as  to  the  facts,  or  did  not  fully  appreciate  them. 
The  opinions,  if  they  had  been  properly  received  in  evidence,  would  form 
no  substantial  basis  for  annulling  the  award.     Neither  physician  had  exam- 
ined the  claimant.     In  fact  one  physician,  called  by  the  fund  at  the  hearing, 
had  examined  him,  and  gave  evidence  favorable  to  him.     Another  examined 
the  claimant  at  the  request  of  the  fund,  and  it  was  stated'  at  the  hearing  that 
he  concluded  that  the  loss  of  the  eye  resulted  from  the  injury  to  the  hand.  Tlie 
opinions  upon  which  the  decision  imder  review  was  made  are  not  based  upon 
the  facts  of  the  case.     Each  opinion,  in  substance,  assumed  that  the  claimant 
was  not  sick  and  that  the  trouble  with  the  eye  developed  in  the  case  of  a  well 
man.     The  evidence  shows  that,  immediately  after  the  accident,  the  hand  and 
arm  to  the  armpit  became  very  much  swollen,  inflamed,  red'  and  tender,  and 
that  while  the  swelling  was  at  its  worst,  the  deposit  of  infectious  matter,  con- 
cededly  from  within,  lodged  at  the  eye,  and  that  claimant  lost  thirty  poimds 
in  weight  in  about  three  months,  was  unable  to  work,  was  not  feeling  well  at 
all,   was   complaining  of   his   hand    and   of   rheumatic  pains;    that   he  had 
attempted  to  do  two  or  three  things  and  could  not  do  them  and,  about  seven 
months  after  the  accident,  was  still  disabled  from  headaches  and  dizzy  spells, 
together  with  poor  vision.     The  claimant  was  not  sworn  and  was)  without 
counsel.     The  Commission  made  such  inquiry  as  to  it  seemed  best,  and  it  did 
not  inquire  of  him  as  to  tlie  symptoms  or  the  extent  or  nature  of  his  illness. 
Apparently  the  physicians  who  wrote  the  opinions  desired  no  further  informa- 
tion upon  those  subjects.     One  of  the  opinions  rests  upon  the  statement  that 
the  claimant  had  abscess  of  teeth  and  that  the  attending  physician  had  sworn 
that  the  claimant  was  entirely  well  at  the  time  he  first  treated  the  eye. 
The  physician  swore  to  the  contrary,  and  there  is  no  statement  outside  of  the 
r>pinion  of  any  "  abscess  of  teetli."     The  other  opinion  also  was  based  upon 
tlie  apparent  assumption  that  the  trouble  at  the  eye  developed  in  a  well  man, 
and  the  improbability  of  such  an.  occurrence.    It  assumes  that  there  was  a 
diseased  tooth.    Both  opinions  practically  assume  that  there  was  no  infectious 
piis^  arising  from  the  injured  hand,  absorbed  into  the  blood,  entirely  over- 
looking the  facts  that  the  employer  concedes  that  pus  was  forming  in  the 
hand  and  arm:   that  there  was  no  puncture  of  the  skin  for  its  escape,  and 
that  the  ''bad  tooth"  spoken  of  by  the  doctor  who  examined  the  claimant 
liad  been  extracted  at  an  early  time  and  that  the  source  of  infection  evidently 
remained  for  a  long  time  thereafter,  and  that  none  of  the  physicians  who 
examined  the  claimant  connected  the  bad  tooth  with  the  loss  of  the  eye. 
The  doctors  who  saw  the  claimant  had  no  doubt  that  infectious  matter  from 
the  bruised  hand  was  absorbed  into  the  blood  and  caused  the  loss  of  the  eye. 
The  physicians  called  by  the  fund  on  the  hearing  confirmed  that  theory.    The 
eop  parte  opinions  referred  to  doubt  the  existence  of  septicaemia  because  the 
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daimant  was  not  flick  enough  to  indicate  its  existence  and  because  the 
attending  physician,  who  was  dead  at  the  time  of  the  inquiry,  in  filling  up 
the  blank  form  prepaxed  by  the  Commission,  did  not  give  the  symptoms  from 
which  he  detennined  that  there  was  septicaemia,  but  made  the  general  state- 
ment that  there  was  septicaemia  from  which  the  loss  of  the  eye  resulted. 
Xeither  opinion  attempts  to  account  for  or  to  explain  the  known  symptoms. 
The  opinions  are  not  in  harmony  with  the  decisions  of  the  Conunission  and 
of  this  court.  The  assumed  Uucts  were  not  the  facts  of  this  esse,  and,  there- 
fore, the  opinions  were  not  a  sufficient  basis  for  a  determination  that  the 
interests  of  justice  required  the  award  to  be  vacated  and  the  claim  dismissed. 
If,  in  any  event,  the  award  was  not  to  stand,  justice  required  a  rehearing. 

The  decision  under  review  is  arbitrary,  and  is  not  fairly  within  the  spirit 
of  sections  22  and  74  of  the  Workmen's  Ckmipensation  Law.  The  order  shoull 
be  reversed  and  the  award  reinstated,  without  prejudice  to  a  regular  pro- 
ceeding for  a  rehearing  if  desired. 

All  concurred.  Order  reversed  and  the  award  reinstated,  without  prejudice 
to  a  regular  proceeding  for  a  rehearing  if  desired. 

C.  Depositions, — The  Commission's  freedom  from  "  common 
law  or  statutory  rules  of  evidence"  and  "technical  or  formal 
rules  of  procedure  "  under  Workmen's  Compensation  Law,  §  6S, 
is  restricted  in  no  wise  by  the  provisions  of  §  72  allowing  it  to 
take  depositions  "  in  the  manner  prescribed  by  law  for  like  deposi- 
tions in  civil  actions  in  the  supreme  court."  Section  72  is  per- 
missive and  not  mandatory.  Ordinary  affidavits,  as  distingruished 
from  the  statutory  depositions  of  Code  of  Civil  Procedure. 
§§  870-899,  with  their  notices  to  the  adverse  party,  eta,  are  receiv- 
able in  evidence.  The  Appellate  Division  has  so  held  in  Momn 
V.  Rogers  <&  Haggerty,  relative  to  certain  affidavits  taken  in  Ire- 
land. Full  text  of  the  court's  opinion  appears  above,  page  12ri, 
The  paragraph  pertinent  in  this  connection  is  as  follows : 

MoBAir  y.  BooEBS  &  Hagoebtt,  180  App.  Div.  821,  Dec  28,  1917,  in  part. 

The  employer  makes  the  claim  upon  this  appeal  for  the  first  time  that 
these  affidavits  were  not  properly  receivable  as  evidence  for  the  rcftson  that 
section  68  of  the  Workmen's  Compensation  Law  providing  that  the  Oofnmis* 
sitm  shall  not  be  hocmd  by  oommon  law  or  statutory  rules  of  evidence,  "  except 
as  provided  by  this  chap^,"  and  that  the  Commission  should  be  airthori»d 
to  make  sach  investigations  or  inquiry  or  conduct  such  hearing  in  such  man- 
ner as  to  ascertain  the  substantial  rights  of  the  parties,  is  limited  by  the 
provisions  of  section  72,  entitled  "depositions,"  which  provides:  "The  cor> 
mlssion  may  cause  depositions  of  witnesses  residing  within  or  without  tfee 
state  to  be  taken  in  the  manner  prescribed  by  law  for  like  depositions  in 
civil  actions  In  the  supreme  coort.'*    If  the  contention  of  the  employer  i.« 
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correct,  and  the  section  wiu  intended  to  be  mandatory,  no  affidavit  taken 
either  within  or  without  the  State  is  properly  admissible  under  dbjection. 
Section  72  was  plainly  intended  to  be  permissive  only,  and  to  furnish  a  further 
means  within  the  discretion  of  the  Commission  of  obtaining  evidence  for  use 
before  the  Ck»mmission,  and  not  to  in  any  way  limit  or  restrict  the  authority 
of  the  Gommiasdon  imder  section  68. 

D.  Credibility  of  untnesses. —  The  right  of  the  courts  to  review 
the  CommiBsions'  rulings  or  decisions  is  restricted  by  the  sentence 
in  §  20  which  declares:  "  The  decision  of  the  Commission  shall 
be  final  as  to  all  questions  of  fact,  and  except  as  provided  in 
section  twenty-three,  as  to  all  questions  of  law."  The  jurisdiction 
of  the  courts  to  review  the  evidence  in  compensation  cases  has  been 
interpreted  in  Carroll  v.  Knickerbocker  Ice  Co.,  Goldstein  v. 
Centre  Iron  Works,  Gardner  v.  Horseheads  Construction  Co,,  and 
Rhyner  v.  Heuber  Building  Co.  Texts  of  the  opinions  in  these 
cases  are  in  Bulletin  No.  81,  pages  367-388.  The  Appellate  Divi- 
sion has  held  in  Benjamin  v,  Rosenberg  Bros,  that  the  credibility 
of  a  witness  is  a  question  of  fact  which  the  above-quoted  restric- 
tion of  §  20  prevents  it  from  reviewing.  Texts  of  the  brief 
majority  opinion  to  such  effect  and  of  a  lengthy  dissenting  opinion 
are  given  above  in  another  connection,  page  203.  The  Court  of 
Appeals  has  affirmed  the  decision  without  opinion. 

E.  Right  to  cross-examine. —  In  an  early  compensation  case 
the  Appellate  Division  reversed  and  remanded  an  award  where  the 
employer  and  insurance  carrier  had  not  had  opportunity  to  cross- 
examine  the  claimants:  Ramsey  v.  Fairbanks-Morse  &  Co,,  171 
App.  Div.  959,  Nov.,  1915.  Charges  of  lack  of  opportimitj^  to 
cross-examine  were  unsuccessfully  urged  in  Sheridan  v.  Trainer 
Construction  Co,,  187  App.  Div.  915,  Jan.  15,  1919,  award  in 
which  the  court  affirmed  unanimously  and  without  opinion. 

F.  Right  to  svimit  new  evidence, —  In  the  Sheridan  case,  just 
noticed,  the  appellants  alleged  unsuccessfully  that  the  Commission 
had  declined  to  receive  new  evidence.  Refusal  of  the  Commis^ 
gion  to  reopen  cases  for  the  admission  of  new  evidence  has  led  to 
court  interpretation  of  its  discretionary  power  of  review  under 
Workmen's  Compensation  Law,  §§  22,  23  and  74.  These  court 
opinions  are  presented  below,  pnges  364,  365. 

G.  Fair  and  impartial  hearing, —  Certain  practices  in  connec- 
tion with  compensation  awards  are  noted  by  Justice  Kellogg  as 
irregular  and  unfair  in  the  following  brief  opinion : 
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Holmes  v.  Commxtnieaw  Steel  Co.,  186  App.  Div.  645,  Mar.  6,  1919,  m  part. 

John  M.  Kellogg^  P.  J.,  (concurring)  :  Tlie  award  seems  to  be  based 
upon  answers  given  by  experts  to  hypothetical  questions  after  the  case  was 
adjourned  and  upon  opinions  given  by  the  chief  medical  examiner  outside  of 
the  hearing.  The  hypothetical  question  embraced  certain  material  matters 
not  covered  by  the  statements  of  the  experts  at  the  trial.  I?uch  practice  is 
irregular  and  denied  to  the  employer  the  hearing  contemplated  by  the  law. 
We  would,  therefore,  favor  a  reversal  of  the  award  except  for  the  following 
reason-:  Upcm  the  last  rehearing  the  Commission  stated  the  facts  referred  to 
and  filed  the  answers  of  the  experts  as  a  part  of  their  proceeding;  this  method 
of  procedure  was  not  objected  to  by  the  appellants;  they  did  not  ask  that  the 
chief  medical  examiner  or  the  experts  be  produced  for  examinaticm.  We  con- 
clude, therefore,  that  the  question  was  waived  and  thereafter  fumidied  no 
ground  for  reversal.     The  award  should  be  affirmed. 

Award  unanimously  affirmed. 

The  conduct  of  a  deputy  comiui.ssioner  in  examining  witnesses 
has  been  reproved  by  the  Appellate  Division  in  the  following 
opinion.  The  Court  quotes  the  minutes  of  the  hearing  at  lengtL 
The  text  is  as  follows : 

VissAGGio  V.  N.  Y.  Consolidated  R.  R.  Co.,  188  App.  Div.  49,  May  7,  1919. 

OocHRAiTE,  J.:  This  award  must  be  reversed  becauae  of  the  misoonduct  of 
the  deputy  commissioner  who  conducted  the  investigation.  The  claimant 
was  employed  to  dear  car  windows.  The  allied  accident  was  the  fail  of  a 
window  on  her  left  Uttle  finger  causing  subsequent  infection.  The  defense  was 
that  the  infection  was  caused  by  a  brass  ring  worn  by  her  which  scratched  or 
injured  a  pimple  on  her  finger.  The  claimant  testified  she  never  had  a  ring  on 
that  finger.  She  further  testified  that  two  w<xnen  were  working  wiUi  h^  at 
the  time  of  the  accident.  These  women  were  called  aa  witnesses  by  Mr. 
Isaacsen,  the  attorney  of  the  appellant.  One  of  the  women  testified  that  the 
claimant  had  a  pimple  on  her  little  finger;  that  die  had  a  brass  ring  on  the 
finger  which  started  the  blood  poisoning.  3be  was  then  subjected  to  a  search- 
ing and  exhaustive  cross-examination  by  the  deputy  commissioner  in  the 
course  of  which  the  record  discloses  the  following,  the  questions  being  asked 
by  him: 

"  Q.  What  kind  of  a  ring  was  it?    A.  A  little  brass  ring. 

Q.  You  have  been  watching  that  ring?  You  have  aeen  the  ring  a  hundred 
times  on  her?    A.  I  never  watched  it. 

Q.  How  many  times  did  you  see  it?    A.  Once  or  twice  I  noticed  it. 

Q.  You  know  the  ring.  Deecribe  the  ring.  A.  I  cannot  describe  it.  She 
had  a  ring  on  her  finger. 

Q.  How  do  you  know  it  wasn't  a  piece  of  wire?  A.  She  told  me.  It  was  a 
little  ring. 

Q.  Was  it  like  a  piece  of  wire?    A.  No  wire  —  a  little  bit  of  a  ring. 

Q.  'A  little  bit  of  a  ring.'  What  do  you  mean?  A  woman  knows  all  about 
rings.    I  am  not  talking  to  a  man.    They  are  fond  of  jewelry.    You 
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what  kind  of  a  ring  it  was  if  you  know  at  all.    A.  A  little  bit  of  a  ring.    She 
told  me  it  was  braAs  herself. 

Q.  What  kind  of  a  ring  was  itt  Was  it  a  ring  like  that  (shows  ring  on 
his  finger)  T    A.  No,  sir. 

Q.  Did  she  ever  show  it  to  you  and  say,  'Look  at  my  ring 'T  A.  She  never 
showed  it  to  me  like  that.  She  was  working  and  I  noticed  it  on  her  finger. 
We  are  always  busy  working  on  subway  cars. 

Commissioner  Curtis. —  You  evidently  worked  a  whole  lot  from  what  you  say 
ii  she  told  y(.<u  all  her  business. 

The  Witness  —  We  never  talk  about  rings.  She  told  me  the  ring  scratched 
that  pimple. 

Commissioner  Curtis. —  You  just  testified  that  Ae  told  you  all  about  her 
business. 

The  Witness. —  Not  about  the  rings. 

Commissioner  Curtis. —  You  first  said  she  told  you  all  about  it  and  you  told 
joe  the  reason  why  she  told  you  —  she  told  you  all  her  business  and  that's 
how  you  knew.    Is  that  what  you  saidT 

The  Witness. —  We  don't  talk  about  rings.  She  told  me  the  ring  scratched 
her  pimple. 

By  Commissioner  Curtis: 

"  Q.  You  are  sure  of  that  part?    A.  Yes,  sir. 

Q.  What  makes  you  so  sure?    A.  I  am  «ure  of  that. 

Q.  Why?    A  Because  she  told  me. 

Q.  Who  was  talking  to  you  to  make  it  so  fresh  in  your  memory  that  she 
told  you  about  this  ring?  Did  she  tell  you  about  her  home  affairs T  A.  Some- 
times.   •    •    • 

Q.  When  did  she  tell  you  that  the  ring  scratched  her  finger  T  A  She  told 
me  some  time  while  working  together. 

Q.  When?  A  I  cannot  remember  the  date.  The  17th  she  first  complained 
about  her  finger. 

Q.  The  17th  of  August?    A.  Something  like  that. 

Q.  Who  told  you  the  17th?  Where  did  you  get  this  information?  You  are 
unable  to  remember  any  other  date  only  the  17th.  That  has  been  instilled 
in  you  very  thoroughly.  How  is  it  you  know  the  17th?  A.  I  didn't  know  ii 
would  be  a  case  of  it.    •    •    • 

Q.  Do  you  remember  the  date  she  told  you  she  was  injured?    A.  The  17th. 

Commissioner  Curtis. —  Cod!  You  will  stick  by  the  17th.  You  have  it  solid 
in  your  memory. 

Witness. —  Yes,  sir. 

Commissioner  Curtis. —  You  don't  know  anything  about  anything  else.  •  •  • 

Q.  You  never  saw  a  window  fall  on  the  subway  cars?  A.  No,  sir.  They 
cannot  fall. 

Commissioner  Curtis. —  Then  you  haven't  had  the  same  experience  I  have. 

Mr.  Isaacsen. —  On  the  Brodclyn  Rapid  Transit? 

Commissioner  Curtis. —  Are  they  difl'erent? 

Mr.  Isaacsen. —  Very  much  different. 

Commissioner  Curtis. —  That's  one  good  thing  the  B.  R.  T.  has — ^the  win- 
dowa  don't  drop.     •     •     • 

Q.  Did  you  ever  have  any  trouble  with  this  woman?  A.  No,  sir;  always 
friendly,  but  once  sweeping  — 
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Oommissioner  Curtis  (interrupting,  addireBBing  Interpreter  Vioni). —  AA 
her  did  tihe  ever  have  an  argumeixtT 

The  Claimant. —  In  one  week  I  make  $18.60  and  this  woman  was  jeaknia 
because  I  made  more  than  they  did. 

Commissioner  Curtis. —  I  thought  Uiere  was  something." 

At  the  conclusion  of  the  testimony  of  this  witness,  she  was  dismissed  with 
this  comment  by  the  deputy  cOTunissioner: 

"She  knows  all  about  the  B.  R.  T. —  only  the  schedule;  nobody  knows 
that" 

The  other  woman  who  was  present  at  the  time  of  the  allied  accident  was 
then  called  as  a  witness  and  testified  to  an  admission  by  the  claimant  that 
her  finger  was  hurt  by  the  ring.  In  the  course  of  her  testimony  she  stated 
that  the  claimant  had  not  adsed  her  to  testify  in  her  bdialf  <  This  fait  of 
testimony  being  somewhat  fayorable  to  the  claimant  drew  from  the  deputy 
commissioner  the  comment:  "You  are  telling  the  truth."  He  then  to(dc  the 
witness  in  hand  and  his  examination  not  developing  from  her  responses  in 
each  instanoe  favorable  to  the  claimant  he  apparently  changed  his  views 
about  the  veracity  of  the  witness  as  his  subsequent  comments  indicate.  In  the 
course  of  a  lengthy  examination  ccmducted  by  the  deputy  commissioner  in 
the  same  spirit  as  characterized  the  examination  of  the  former  witness  the 
following  occurred: 

"This  woman  says  on  the  17th  you  cleaned  them.  A.  She  has  better  dates 
than  I  have. 

Comfmiasioner  Curtis. —  Maybe  she  has  reason  to  have  better  dates.     She 

has  the  injury.    Maybe  if  you  had  the  injury  you  would  have  better  dates. 

•     •    • 

Q.  You  had  eome  trouble  with  her?  A.  -She  wanted  to  do  tbe  dean  work 
and  wanted  us  to  do  the  dirty  work. 

Q.  You  had  a  little  spat  with  her  every  day!    A.  Kot  exactly. 

Q.  There  was  always  a  feeling  between  you  that  she  wasn't  doing  Haa  or 
that  right?    A.  Not  a  bad  feeling. 

Commissioner  Curtis. —  Not  very  bad. 

Mr.  Isaacsen. —  I  eubmdt  that  she  said  'no  bad  feeling  between  i».'  You 
said  'Not  very  bad.'     I  don't  believe  you  should  put  words  in  her  mouth. 

Commissioner  Curtis. —  She  has  been  very  well  schooled.  Even  in  testifying 
she  is  not  holding  to  her  own  story  because  she  doesn't  know  whether  efhe 
cleaned  windows  on  that  day  or  not.  From  the  staort  she  has  shown  there  is 
a  feeling  between  tdie  two  women. 

Mr.  Isaacsen. —  I  don't  think  you  can  show  any  prejudice  — 

Commissioner  Curtis  (interrupting). —  She  stated  here  that  this  woman 
wanted  her  to  do  the  dirty  work.    •    •    • 

Q.  What  was  the  sise  of  the  ring  in  your  opinion?  You  are  a  woman  that 
knows  about  the  wedding  rings  used  these  days.  Was  it  the  sixe  of  the  wed- 
ding ring  used  to-day  as  a  rule?  A.  There  was  the  hand  right  here  (indi- 
cating)— 

Q.     (interrupting).    Was  it  gold  or  brass?    A.    I  think  it  must  be  mixed. 

Commissioner  Curtis. —  You  are  a  little  better. 

Mr.  Isaacsen. —  She  is  not  a  jeweler.  How  does  she  know  ?  She  is  testify- 
ing to  the  best  of  her  knowledge. 
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Oommisaioner  Curtis. —  Then  you  are  acknowledging  that  your  other  wit- 
neee  didnt  know." 

The  claimant  had  been  treated'  by  a  nuree  in-  the  employ  of  the  appellants 
A  discussion  arose  at  the  hearing  as  to  whether  the  nurse  should  be  pro- 
duced. It  seemed  to  be  the  understanding  of  the  attorney  for  the  appellant 
that  she  was  not  at  that  time  in  the  employ  of  the  appellant  The  attorney 
after  itating  that  the  none  did  not  witneas  the  accident  announced  that  he 
would  rest  the  case  without  her  teetimony.  The  record  then  disdoees  the 
following: 

"Commissioner  Curtis. —  The  carrier  rests  on  the  evidence  already  pre- 
sented.    This  woman,  the  claimant,  mentions  a  nurse  who  treated  her  and 
who  is  now  in  the  employ  of  the  company,  to  dhow  she  had  an  accident  and 
that  she  treated  her  for  same  — 
Mr.  Isaacsen  (interrupting). —  I  object  to  that. 

Ccmmdsaioner  Curtis  (continuing). —  And  the  company  has  refused  to  pro- 
duce her  here  as  a  witness  and  on  those  grounds  I  make  the  award  as  I  am  of 
the  firm  opinion  that  the  testimony  presented  isn't  facts. 

ACr.  Isaacsen. — I  now  ask  that  the  company  be  given  a  chance  to  bring  this 
woman,  Mrs.  Wait.  There  is  nothing  in  the  testimony  to  show  that  this 
claimant  met  with  an  accident  and  the  words  were  put  in  by  yourself  — 

Commissioner    Curtie    ( interrupting). —  This    woman    testified    that    the 
nurse  treated  her  immediately  after  she  came  out.    The  only  conclusion  that 
can  be  formed  ia  that  the  case  isnt  being  produced  here. 
Mr.  Isaacsen. —  I  ask  for  an  adjournment. 

Commissioner  Curtis. — I  wanted  to  give  you  an  adjournment  and  you 
didn't  want  it.     You  are  trying  to  pull  over  something  — 

Mr.  Isaacsen. —  I  am  not  trying  to  pull  anything  over  and  you  weU  know  it. 
Commissioner  Curtis. —  The  mdnutes  will  show  that  — 
(At  this  point  Mr.  Isaacsen  threw  his  papers  on  the  table  and  left  his 
chair.) 

Commissioner  Curtis. —  Dont  throw  your  papers  down  like  that.  You  are 
not  worrying  me  any.  We  have  your  statement  there  that  you  would  stand 
on  the  testimony  —  that  you  will  rest  on  the  testimony  presented. 

Mr.  Isaacsen. —  From  what  you  said  I  am  asking  that  the  case  be  ad- 
journed one  week. 

Commissioner  Curtis. —  This  same  witness  that  you  claim  you  were  to  have 
here  is  still  in  your  employ  and  you  have  failed  to  produce  her. 
Mr.  laaacsen. —  I  didnt  know  she  was  still  in  our  employ. 
Commissioner  Curtis. —  This  woman  claims  to  have  seen  her  there. 
Mr.  Isaacsen. —  I  think  this  witness  is  mistaken. 

Commissioner  Curtis. —  That's  the  only  thing  in  which  she  is  mistaken." 
The  hearing  was  then  adjourned  one  week.  On  the  adjourned  day  the 
nuree  was  produced  as  a  witness  and  testified  that  she  treated  the  infected 
finger  and  that  the  claimant  told  her  that  it  was  caused  by  the  ring  and  said 
nothing  to  the  effect  that  a  window  had  fallen  on  the  finger.  The  witness  pro- 
duced a  'book  in  which  she  kept  a  record  of  serious  oases.  It  contained'  an 
entry  made  at  the  time  when  she  treated  the  claimant  appearing  in  its  regular 
order  in  the  book  and  containing  the  statement : 

**  Infection  on  Aonall  finger,  left  hand,  due  to  tight  ring.    Wet  dressing  of 
opium  and  lead.    Sent  to  Dr.  Gibson  to  have  lanced," 
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and  dated  August  21,  1918.  -During  the  examination  of  this  wltaess  the 
deputy  oommissioner  turned  to  the  report  of  Br.  Gibson,  made  September  20, 
1918,  in  which  he  atated  that  first  treatment  was  rendered  by  him  cm  August 
22d,  and  that  the  claimant  stated  to  him  that  a  car  window  had  fallen  on 
her  hand.  The  deputy  commissioner  conmiented  on  what  apparently  seemed 
to  him  a  singularity  that  the  claimant  on  August  21at  should  teU  the  nurse 
that  the  injury  was  caused  by  the  ring,  and  that  the  doctor  in  his  report 
of  September  20th  should  say  that  the  claimant  had  told  him  that  the  injury 
was  caused  by  the  fall  of  a  window.  The  inconsistency  in  the  two  statements 
seemed  to  impress  the  deputy  commissioner  as  being  greatly  to  the  dispar- 
agement of  the  nurse,  entirely  overlooking  the  fact  that  the  statement  to  th« 
doctor  was  the  one  subsequently  made,  and  that  it  might  have  been  an 
afterthought  by  the  claimant  and  that  in  any  event  it  was  her  self-serving 
declaration,  and  according  to  the  most  elementary  rules  of  evidence  tended  in 
no  d^ree  to  discredit  the  nurse.    We  quote  again  from  the  record: 

"  Commissioner  Curtis. —  Just  what  does  Dr.  Gibson  mean  there  on  the  2ad, 
the  next  day?    Why  don't  you  add  something  in  that  record? 

Mr.  Isaacsen. —  What  do  you  want  me  to  do  with  this  report  of  Dr.  Gibson's? 

Commissioner  Curtis. —  I  just  want  to  know  why  there  is  such  a  change 
in  the  two  reports. 

Mr.  Isaacsen. —  I  don't  know;  how  ^ould  I? 

Commissioner  Curtis. —  Well,  there  it  is. 

Mr.  Isaacsen. —  You  accept  one  part  of  the  testimony  but  won't  acc^>t  the 
other  which  is  sworn  testimony.  I  cant  do  anything  more  than  to  bring  the 
witnesses  here  and  testify.  I  only  can  do  my  duty  to  my  company  and  I  tried 
to  do  that;  I  presented  the  evidence  and  testimony. 

Commissioner  Curtis. —  I  am  not  interested  in  your  dealings  with  your  com- 
pany.   I  am  here  to  deal  out  compensation." 

At  the  conclusion  of  the  hearing  the  deputy  commissioner  announced  lu5 
decision  in  favor  of  the  claimant.  The  attorney  for  the  appellant  announced 
his  intention  to  appeal  which  drew  from  the  deputy  commissioner  the  follow- 
ing statement: 

*'  You  might  enter  in  the  minutes  that  I  did  not  place  credence  in  the 
witne««se8  that  testified,  as  their  mode  of  testifying  was  not  satisfactory.'' 

We  hiave  not  attempted  to  reproduce  all  that  was  said  by  the  deputy  com- 
missioner. The  record  is  replete  with  improprieties,  and  we  may  reigretfuUy 
add  that  numerous  records  have  come  under  our  observation  which  have  been 
marred  by  the  indiscretions  of  this  official.  The  statute  (Workmen's  Com- 
pensation Law,  section  20)  gives  to  any  party  a  right  to  present  evidence  and 
to  be  represented  by  counsel.  Clearly  witnesses  and  counsel  are  entitled  to 
respectful  and  courteous  treatment.  Sarcasm,  insinuations,  sneers,  ridicule 
and  intimidati<Hi,  all  of  which  were  indulged  in  by  the  deputy  commissioner, 
have  no  place  in  the  administration  of  justice.  His  attitude  was  not  that 
of  an  impartial  judicial  officer  patiently  attempting  to  develop  facts  rcgftrd> 
less  of  which  side  might  be  helped  by  such  facts.  His  attitude  was  rather 
that  of  a  belligerent  and  aggressive  partisan  attorney  seeking  to  develop  only 
such  facts  as  were  favorable  to  the  party  he  represented.  In  any  wdl  ooo- 
ducted  court  such  comments  and  statements  as  were  indulged  in  by  the  deputy 
commissioner  would  not  be  tolerated  on  the  part  of  an  attorney.    II  he  per- 
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sisted  therein  after  admonition  he  would  subject  himself  to  discipline.  The 
indulgence  in  such  conduct  by  a  presiding  ofi&cer  clothed  with  judicial  or 
quasi-judicial  functions  and  who  is  amenable  for  his  own  conduct  to  no  one 
in  the  tribunal  over  which  he  presides  and  in  whose  keeping  is  the  dignity 
of  such  tribunal  and  the  imtpartial  administration  of  justice  is  particularly 
reprehensible  and  might  well  be  characterized  in  severer  terms.  If  an  attorney 
would  be  subject  to  discipline  for  similar  conduct,  what  can  be  said  of  a 
presiding  officer  who  takes  advantage  of  his  official  position  to  indulge  in 
methods  which  should  not  be  tolerated  in  another?  His  publicly  expressed 
intimations  repeatedly  indulged  in  at  the  very  time  that  the  witnesses  were 
giving  their  testimony  that  they  were  not  telling  the  truth  constituted  gross 
improprieties.  It  is  conceivable  that  during  a  judicial  hearing  evidence  of 
perjury  on  the  part  of  a  witness  might  be  so  obvious  as  to  call  for  immediate 
action.  But  such  was  not  the  case  here.  Such  statements  and  comments  on 
the  testimony  as  it  is  proceeding  from  the  witnesses  excites  either  embarrass- 
ment or  hostility  in  the  witness  according  to  temperament  and  is  not  pro- 
ductive of  that  mental  serenity  which  is  essential  to  an  accurate  statement 
of  the  knowledge  which  the  witness  possesses.  Ofttimes  witnesses  testifying 
in  public  are  affected  by  a  natural  nervousness  or  stage  fright.  This  is 
enhanced  by  such  treatment  as  was  accorded  them  in  this  proceeding,  particu- 
larly when  it  comes  from  the  judge  or  presiding  officer.  Such  witnesses  need 
reassurance  rather  than  harshness.  The  effort  should  be  to  get  from  them  as 
naturally  as  possible  the  testimony  which  they  have  it  in  their  minds  to  give. 
Methods  which  disconcert  or  humiliate  or  intimidate  witnesses  are  some- 
times reflected  in  the  distortion  of  their  testimony.  They  do  not  give  it  as 
they  would  if  their  minds  were  at  ease.  The  mental  disturbance  of  the 
witnesses  is  naturally  greater  when  it  is  produced  by  the  presiding  officer 
rather  than  by  an  attorney.  We  caimot  be  sure  in  this  case  that  the  witnesses 
have  expressed  themselves  as  they  intended  to  do.  They  were  subjected  to  a 
species  of  duress  or  intimidation  which  may  well  have  had  the  effect  of 
unconsciously  suppressing  what  was  in  their  minds  to  testify  or  discoloring 
that  which  they  did  testify. 

It  is  true  that  this  award  appears  to  have  been  made  by  three  of  the  Own- 
missioners.  But  they  did  not  take  part  in  the  development  of  the  testimony 
and  we  have  no  means  of  knowing  how  much  personal  consideration  they  gave 
to  the  case.  The  statute  (section  66)  provides  that  the  award  of  a  deputy 
commissioner  only  needs  the  approval  and  confirmation  of  the  Commission 
to  make  it  the  award  of  the  Commission.  It  is  a  fundamental  and  primary 
right  of  every  party  to  have  a  fair  and  impartial  hearing,  and  that  the  person 
who  acts  as  his  judge  or  arbiter  shall  be  without  prejudice  or  bias.  More 
particularly  should  this  right  be  guarded  under  a  statute  where  the  deter- 
mination of  the  judge  or  arbiter  in  respect  to  a  question  of  fact  is  final  and 
cannot  be  reviewed.  We  make  no  criticism  and  intend  no  reflection  on  any 
of  the  Commissioners.  We  express  no  opinion  as  to  the  merits  of  this  claim. 
The  claimant  may  or  may  not  be  entitled  to  an  award.  What  we  hold  is  that 
the  remarks  and  comments  by  the  deputy  commissioner  manifested  bias  and 
prejudice  against  the  appellant,  and  that  his  treatment  of  the  witnesses  and 
manner  of  examining  them  may  have  been  productive  of  the  suppression  or 
incomplete  development  of  their  testimony  constituting  legal  error,  and  that 


Digitized  by  VjOOQ IC 


802    OoxTBT  Deoisions  on  Wobxmbn's  Compensation  Law 

the  appellant  has  not  had  a  fair  hearing  and  haa  been  depriyed  of  ite  day  in 
court. 

The  awards  should  be  reversed  and  the  proceeding  remitted  to  the  Com' 
mission  for  another  hearing.  All  concurred.  Awards  reversed  and  proceeding 
remitted  to  the  Commission  for  another  hearing. 

H.  Question  of  accidentj  when  res  adjudicaid. — ^An  employee 
suffered  from  a  hemorrhage.  The  Commission  attributed  it  to 
the  strain  of  lifting  a  heavy  box  and  made  eight  separate  awards 
to  him  from  time  to  time  from  none  of  which  was  appeal  taken. 
Eleven  months  after  his  accident  the  employee  died  of  tubercu- 
losis. Upon  award  to  his  widow  and  children,  the  carrier  raiscil 
the  question  of  occurrence  of  an  accident.  The  Commission  held 
that  acquiescence  of  the  carrier  in  the  eight  disability  awards  had 
caused  the  question  to  become  res  adjudicata.  The  Appellate 
Division  affirmed  the  award  imanimously  and  without  opinion: 
Volk  V.  Oretsch  &  Co,,  Death  Case,  No.  77456,  Oct.  21,  191S: 
—  App.  Div  — ,  May  7,  1919. 

I.  Notice  of  accident  by  employee  to  employer. — This  topic 
is  specially  presented  below,  pages  303-344.  The  tenets  of  two 
earlier  opinions  are  in  Bulletin  No.  81,  pages  389-391. 

J.  Presumption  in  favor  of  compensation  claims. — This  topic, 
also,  is  specially  presented  below,  pages  345-355,  with  oros>- 
references  to  various  opinions  in  Bulletin  No.  81  and  Bulletin 
No.  87,  Part  1. 
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(Workmen's  Compensation  Law,  §  18;  §  SI,  subd.  %;  §  64,  subd.  %;  §  78) 

Workmen's  Compensation  Law,  §  18,  requires  and  regulates 
notice  of  accident  by  the  injured  employee  to  his  employer  and  to 
the  Commission. 

A.  Purpose  of  notice. — For  protection  of  themselves  against 
illegal  or  fraudulent  compensation  claims,  employers  need  timely 
opportunity  to  investigate  accidents  and  to  test  the  good  faith  of 
claimants. 

B.  Sufficiency  of  notice. —  The  courts  have  held  that  the  notice 
provisions  of  §  18  are  not  to  be  glossed  over  as  mere  forms. 
Their  main  object  is  not  just  to  start  a  proceeding.  Notice  must 
be  such  as  will  warn  a  reasonably  prudent  and  watchful  employer 
of  a  coming  claim  and  must  indicate  that  the  injury  has  arisen 
out  of  and  in  the  course  of  the  employment.  The  Court  of 
Appeals  has  not  passed  upon  the  sufficiency  of  oral  notice  in 
absenoe  of  written  notice,  the  question  not  having  been  before  it : 
Bloomfield  v.  November,  223  N.  Y.  265.  The  Appellate  Division 
has  affirmed  some  compensation  awards  that  have  rested  upon  oral 
notice  but  has  declared  that  the  burden  of  proving  that  oral  notice 
has  been  given  rests  upon  the  injured  employee  and  that  notice  by 
calling  the  attention  of  a  foreman  or  other  intermediary  to  the 
accident  is  ineflfective  if  such  foreman  or  other  intermediary  fails 
to  convey  the  information  to  the  employer. 

C.  Excuse  of  failure  to  give. —  The  courts  have  held  that  find- 
ings of  the  Commission  excusing  absence  of  notice  are  defective 
if  they  do  not  indicate  that  one  or  another  of  the  particular 
grounds  for  excuse  permitted  by  §  18  fits  the  particular  case.  The 
fact  that  eye-^dtnesses  to  an  accident  are  lacking  requires  rather 
than  excuses  notice.  If  the  employee  asks  for  excuse  upon  the 
ground  that  his  failure  to  give  notice  has  not  prejudiced  his 
employer,  he  must  offer  proof  to  such  effect.  The  courts  will  not 
disturb  general  findings  of  absence  of  such  prejudice,  if  supported 
by  any  evidence. 

[303] 
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D.  Frequency  of  failure  to  give, —  In  the  light  of  four  years' 
experience,  a  very  large  percentage  of  injured  employees  have 
either  failed  to  give  any  notice  of  their  accidents  whatever  or  have 
failed  to  give  notice  measuring  up  to  the  requirements  of  §  18. 
This  has  been  due  for  the  most  part  to  ignorance  of  the  existence 
of  the  notice  provisions,  misunderstanding  of  them  or  defective 
compliance  with  them.  In  certain  kinds  of  accidents  the 
employee  has  not  given  the  required  notice  because  the  original 
injury  has  been  slight  or  peculiar  and  he  has  not  readily  connected 
it  with  the  serious  troubles  that  have  resulted  from  it  sometimes 
many  days  after  its  occurrence.  Infection  from  a  scratch,  injury 
to  the  eye  by  a  flying  particle,  hernia  or  strain,  are  instances. 
These  are  the  very  cases  that  are  most  liable  to  controversy  and 
that  most  need  the  prompt  securing  of  evidence  aimed  at  by  §  18. 
Amendments  to  §  18  have  made  its  provisions  less  severe  towards 
employees,  but  the  true  remedy  for  the  failure  is  an  educational 
campaign  among  workmen.* 

E.  Estoppel  from  pleading  want  of  notice. —  Recent  Commis- 
sion rulings  have  applied  the  doctrine  of  estoppel  in  excuse  of 
failure  to  give  notice.  Thus,  in  Deecke  v.  Huylet's  Corp,, 
S.  D.  R,  vol.  15,  p.  671,  Bui.,  vol.  3,  p.  169,  Apr.  2,  1918,  the 
Commission  held  that  the  employer  had  been  estopped  by  its  own 
conduct  from  pleading  the  time  limit  not  only  as  concerned  the 
injured  employee's  failure  to  file  a  claim  with  the  Commission 
within  a  year  but  also  as  concerned  his  failure  to  give  notice  of  his 
accident  to  his  employer  within  ten  days.  The  Appellate  Divi- 
sion has  affirmed  the  award  in  a  case  in  which  the  Commission 
held  that  the  employer's  agreement  to  pay  compensation  estopped 
him  from  pleading  want  of  notice:  Farrell  v.  Swett  Iron  Works. 
Case  No.  8433,  May  17,  1917;  Death  Case,  No.  9257,  Aug.  16, 
1917;  184  App.  Div.  919,  May  8,  1918.  Other  Commission 
rulings  basing  estoppel  upon  agreement  are:  Lettiere  v.  Degnon 
Contracting  Co,,  S.  D.  R,  vol.  15,  p.  604,  Feb.  15,  1918;  Piek- 
arski  v.  Doehler  Die  Casting  Co.,  S.  D.  R,  vol.  16,  p.  447,  Apr. 
23,  1918;  Kulp  v.  Stobell  Co.,  S.  D.  R,  vol.  17,  p.  629,  Aug.  16, 
1918. 


*The  Workmen's  Compensation  Bureau  of  the  State  Industrial  Commission  is  distribtttioc 
to  employees  a  leaflet  entitled  "  What  to  do  when  injured." 
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F.  Presumption  that  notice  has  been  given. — The  burden  of 
proving  that  sufficient  notice  has  not  been  given  is  upon  the 
employer  or  carrier:  Workmen's  Compensation  Law,  §  21,  subd. 
2.  Cases  illustrative  of  this  presumption,  favorable  to  the  injured 
employee,  are  noticed  below,  page  352. 

G.  Ameiidments  to  §  18. —  Section  eighteen  retained  its  orig- 
inal form  for  four  years.  Experience  of  the  Commission  with  it, 
especially  in  view  of  court  interpretation,  led  to  radical  revision 
of  it  by  the  Legislature  of  1918.  The  more  important  changes 
consist:  (1)  In  lengthening  the  time  limit  for  notice  by  twenty 
days ;  (2)  In  causing  such  time  limit  to  run  from  date  of  accident 
instead  of  from  date  of  disability;  (3)  In  permitting  the  Com- 
mission to  excuse  failure  to  give  notice  upon  the  ground  that  the 
employer  had  knowledge  of  the  accident;  and  (4)  In  requiring 
the  employer  to  present  at  the  Commission's  hearings  any  objec- 
tions relative  to  notice  that  he  may  have,  upon  penalty  of  waiver 
as  concerns  appellate  proceedings,  if  he  does  not  The  brevity  of 
the  original  time  limit  for  notice,  ten  days,  favored  the  employer ; 
but  the  running  of  the  time  from  date  of  disability,  rather  than 
from  date  of  accident,  favored  the  employee.  The  two  amend- 
ments relative  to  these  points  may  be  read  together  as  a  com- 
promise. Court  decisions  have  not  yet  tested  the  section  under 
the  revision.  The  Commission  held  the  amendments  retroactive 
in  Struzycki  v.  Smith  Contracting  Co.,  Bui.,  vol.  4,  p.  177,  May 
13,  1919 ;  and  made  award  under  them  in  Stolhoff  v.  Asch,  Bui., 
vol.  4,  p.  171,  Apr.  30,  1919. 

H.  Court  decisions. — Four  opinions  of  the  Court  of  Appeals 
deal  with  the  subject  of  notice.  The  text  of  the  earliest  opinion, 
Bloomjield  v.  Novemher,  December  12,  1916,  has  been  presented 
in  Bulletin  81,  pages  390,  391.  The  Court  there  emphasized  the 
duty  of  the  Commission  to  treat  the  notice  provisions  of  §  18  as 
something  more  than  a  mere  formality.  It  reversed  an  order  of 
the  Appellate  Division  affirming  an  award  and  remitted  the  claim 
to  the  Conmiission  on  the  ground  that  the  Commission  had  failed 
to  make  a  finding  of  the  existence  of  either  of  the  two  legal  reasons 
upon  which  it  could  excuse  the  claimant's  failure  to  give  written 
notice  of  the  accident  to  the  employer. 
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The  Cominission  having  reconsidered  its  findings  in  accordance 
with  the  court's  suggestions  amended  them  to  the  effect  that 
neither  the  employer  nor  the  insurance  carrier  had  been  preju- 
diced by  the  claimant's  failure  to  give  notice,  and  gave  as  proof 
of  absence  of  prejudice  the  fact  that  the  claimant  had  personally 
notified  her  employer  at  the  time  of  the  accident  that  she  had 
pricked  her  finger  and  five  days  later  had  exhibited  her  swollen 
hand  to  her  employer's  representative.  Ujwn  appeal,  the  Appel- 
late Division  reversed  the  award  upon  ground  that  the  statute 
required  notice  to  the  employer  after  disability,  not  before,  that 
the  exhibition  of  her  swollen  hand  to  her  employer's  represent- 
ative was  not  an  attempt  to  send  word  to  her  employer  and  that 
there  had  been  no  claim  that  the  representative  had  ever  informed 
the  employer  about  the  swollen  hand.  Two  justices  dissented 
from  the  Appellate  Division's  decision  with  opinion  reviewing  the 
evidence.     The  majority  and  minority  opinions  are  as  follows : 

BLOOHraxD  Y.  NovEMBDt,  180  A^^.  Div.  240,  Nov.  2S,  1917. 

WooDWABD,  J. :  The  claimant  alleges  that  on  the  6th  day  of  August,  1914, 
while  employed  by  one  <S.  November,  she  scratched  the  tiiird  finger  of  her 
right  hand  with  a  pin;  that  she  continued  to  work  until  the  eighth  day  of 
August,  when  she  quit  work.  It  is  claimed  that  this  pin  scratch  or  puncture 
resulted  in  blood  poisoning,  and  an  award  for  twenty-five  weeks,  at  $11.54 
per  week,  was  made  on  the  2Sth  day  of  May,  1916.  Si^Mequently,  and  on 
the  2d  day  of  August,  1915,  a  second  hearing  waa  held,  where  Dr.  Werner 
testified'  that  the  infection  from  the  wound  in  the  third  finger  of  the  right 
hand  had  extended  to  the  left  wrist,  and  for  this  further  injury  the  State 
Industrial  Commission  made  a  further  award  of  twenty-seven  wedLS,  amount- 
ing to  $911.58.  Appeals  were  taken  to  this  court  from  these  awards,  and  they 
were  affirmed.  (172  App.  Div.  917.)  The  Court  of  Appeals  reversed  this 
court  and  sent  the  case  bade  to  the  State  Industrial  Commission,  upon  the 
ground  that  the  claimant  had  failed  to  serve  the  written  notice  required  by 
the  statute  (Workmen's  Compensation  Law,  f  IS),  and  that  the  State - 
Industrial  Commission  had  not  properly  excused  the  failure  on  the  part  of 
the  claimant  to  give  this  notice.     (219  N.  Y.  374.) 

The  State  Industrial  Commission  has  made  a  finding  of  fact  that  ''EUa 
Bloomfield  failed'  to  give  to  her  employer  written  notice  of  injury  within  ten 
days  of  disability.  Such  failure  has  not  prejudiced  the  employer  for  the 
reason  that  the  employer  was  personally  notified  at  the  time  of  the  accident 
that  she  had  pricked  her  finger  and  that  she  required  some  peroxide  for  applica- 
tion to  the  injury  and  he  then  had*  an  opportunity  to  avail  himself  of  all  the 
facts  and  to  give  such  attention  as  the  occasion  might  require  to  the  matter, 
and  failed  to  do  so  because  he  was  busy  and  did  not  consider  the  matto*  of 
any  moment.  When  Ella  Bloomfield  did  not  return  to  woik  <m  August  10th, 
the  employer  sent  to  her  home  her  uncollected  wages  and  the  employer's  rep- 
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resentative  was  then  shown  by  Ella  Bloomfield  the  swollen  condition  of  her 
hand  and  was  told  the  cause  thereof  and  as  being  the  reason  why  she  failed 
to  report  for  work.  The  insurance  carrier  was  not  prejudiced  on  the  part  of 
Ella  Bloomfield  for  the  reason  that  the  knowledge  of  the  employer  above 
mentioned  constituted  knowledge  on  the  part  of  the  insurance  carrier  by 
force  of  the  contract  of  insurance  involved  herein  between  8.  November, 
employer,  and  Zurich  General  Accident  and  Liability  Insurance  Company, 
Limited,  insurance  carrier."  Upon  this  finding  of  fact  the  State  Industrial 
Commission  decides  that  the  ''failure  of  Ella  Bloomfield  to  give  to  her 
employer  within  ten  days  of  disability  a  written  notice  of  her  injury  is  hereby 
excused  on  the  ground  that  neither  the  employer  nor  the  insurance  carrier 
was  prejudiced  by  such  failure." 

Does  this  meet  the  objection  pointed  out  by  the  Court  of  Appeak?  That 
court,  in  its  opinion,  says:  ''The  Legislature,  however,  has  deemed  it  proper 
and  essential,  under  ordinary  circumstances,  that  a  written  notice  of  disa- 
bility and  claim  should  be  promptly  served  so  as  to  give  an  employer  the 
opportunity  to  investigate  the  circumstances  of  the  claim.  This  require- 
ment ought  not  to  be  treated  as  a  mere  formality  or  be  dispensed  with  as  a 
matter  of  course  whenever  there  has  been  a  failure  to  serve  such  notice.  The 
Legislature  has  enumerated  reasonable  conditions  under  which  failure  to  serve 
the  notice  may  be  excused  and  we  think  that  the  attention  of  the  Commission 
should  be  fastened  upon  the  question  whether  upon  the  proofs  in  a  given  case 
the  circumstances  do  exist  which  are  sufficient  to  justify  such  failure,  and 
that  if  they  do  exist  that  fact  should  be  properly  stated  as  one  of  the  facts 
which  constitute  the  basis  of  the  award."  {Matter  of  Bloomfield  v.  November, 
219  N.  Y.  374,  376.) 

Section  18  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67; 
Laws  of  1914,  chap.  41 )  provides  that  in  case  of  an  injury  notice  "  shall  be 
given  to  the  Commission  and  to  the  employer  within  tm  days  after  disabtZity/' 
either  by  the  person  or  by  some  one  in  his  behalf,  and  that  the  "  notice  shall 
be  in  writing,  and  contain  the  name  and  address  of  the  employee,  and  state 
in  ordinary  language  the  time,  place,  nature  and  cause  of  the  injury,  and  be 
signed  by  him  or  by  a  person  on  his  behalf."  The  importance  which  the  Leg- 
islature placed  upon  this  notice  is  evidenced  by  the  provisions  that  the  notice 
"  shall  be  given  to  the  oommission  by  sending  it  by  mail,  by  registered  letter, 
addressed  to  the  commission  at  its  office,"  and  not  by  ordinary  mail,  with  a 
like  provision  in  reference  to  the  employer.^  unless  the  notice  is  delivered  to 
him  personally.  The  section  then  proceeds,  that  "the  failure  to  give  such 
notice^  unless  excused  by  the  commiBsion  either  on  the  ground  that  notice  for 
some  sufficient  reason  could  not  have  been  given,  or  on  the  ground  that  the 
state  fund,  insurance  company,  or  employer,  as  the  ease  may  be,  has  not 
been  prejudiced  thereby,  shall  be  a  bar  to  any  claim  under  this  chapter." 

Neither  the  evidence  nor  the  findings  of  the  Oommission  make  any  pre- 
tense that  there  was  any  good  reason  why  the  claimant  could  not  have  given 
the  written  notice  provided  by  the  statute  "within  ten  days  after  disability," 
so  that  the  only  inquiry  is  whether  there  is  any  evidence  to  sustain  the  find- 
ing that  the  insurance  carrier  or  employer  was  not  prejudiced  by  this  failure 
to  give  the  written  notice.  It  appears  from  the  testimony  that  the  alleged 
accident  occurred  on  the  5th  day  of  August,  1914,  and  that  upon  this  day  the 
claimant  told  her  employer  that  she  had  been  pricked  by  a  pin,  and  that  she 


Digitized  by  VjOOQ IC 


308     CouBT  Decisions  on  Woekmen's  Compensation  Law 

wanted  some  peroxide,  and  that  the  employer,  being  ba«y,  paid  no  heed  to 
the  matter.  This  is  the  only  time  that  there  is  any  pretense  that  the  claimant 
told  the  employer  anything  in  reference  to  this  all^^  injury,  and  at  that 
time  it  is  not  claimed  there  was  any  disability;  the  uncontradicted  evidence  is 
that  the  claimant  continued  to  work  until  the  eighth  day  of  August.  The 
statute  requires  that  the  notice  shall  be  given  within  ten  days  after  disa- 
bility, not  three  days  before  disability,  and  that  this  notice  shall  be  in  writ- 
ing, and  contain  the  name  and  address  of  the  employee,  and  sdate  in 
ordinary  language  the  time,  place,  nature  and  cause  of  the  injury.  Can  it 
be  that  anything  less  definite  and  certain  than  the  notice  required  bj  the 
statute  can  be  accepted  as  just  as  good?  Does  not  the  fair  and  reaaonaUe 
construction  of  this  act  require  that  the  insurance  carrier  and  employer 
shall  have  at  lea«t  a  substantial  compliance  with  the  provisions  of  section  18; 
a  notice  which  shall  be  the  fair  equivalent  of  the  notice  required  by  the  act! 
Is  an  employer  bound  to  take  notice  of  every  trifling  injury,  such  as  a  pin 
pride,  because  some  hysterical  woman  calls  for  an  antiseptic?  Is  he  bound 
to  anticipate  that  three  days  or  a  wedc  later,  or  at  any  subsequent  time,  this 
trifling,  every-day  accident,  may  eventuate  in  blood  poisoning?  The  etatate. 
by  making  definite  requirement  of  a  written  notice,  and  specifying  its  con- 
tents and  the  mode  of  service,  furnishing  its  own  method  of  proof  to  a  large 
extent,  presumes  that  the  insurance  carrier  or  Mnployer  would  be  prejudiced 
by  a  lack  of  such  a  notice  —  by  a  lack  of  an  opportunity  to  investigate  the 
circumstances  of  the  accident  while  the  matter  was  fresh  in  the  minds  of  all 
persons  —  and  to  say  that  the  employer,  in  the  present  instance,  had  a  fair 
equivalent  of  this  written  notice,  by  this  claimant  telling  him,  while  he  was 
busy,  that  she  had  pricked  her  finger  with  a  pin,  and  asking  for  an  antiseptic, 
is  certainly  reaching  out  a  long  way  for  an  equivalent.  It  is  not  claimed 
that  the  claimant  was  at  that  time  disabled,  or  that  she  had  received  any 
injury  which  in  the  ordinary  experiences  of  mankind  was  likely  to  result 
in  disability;  there  is  no  pretense  that  the  claimant  intimated  in  any  manner 
that  she  expected  to  be  laid  up  from  this  trifling  wound,  and  it  is  not  claimed 
that  this  alleged  injury  was  brought  to  the  attention  of  the  employer,  the 
Commission  or  the  insurance  carrier  at  any  time  after  the  disability  is 
alleged  to  have  arisen  until  more  than  nine  months  afterward,  except  that 
the  Commission  suggests  that  the  messenger  who  carried  the  claimant's  salary 
to  her  after  she  had  failed  to  return  to  her  work  was  shown  the  swelling  on 
her  hand  and  told  of  the  cause.  There  is  no  claim  that  she  attempted  to  send 
word  to  the  employer,  or  that  the  messenger  ever  in  fact  ccxnmunicated  this 
alleged  information  to  the  employer.  The  net  result  is  that  the  only  informa- 
tion which  was  ever  shown  to  have  been  communicated  to  the  employer  was 
the  statement  of  the  claimant  that  some  days  before  any  disability  had 
occurred  she  told  her  employer  that  she  had  pricked  her  hand  with  a  pin,  and 
that  she  asked  for  peroxide  to  put  upon  it.  There  is  little  safety  in  doing 
business  if  every  trivial  pin  puncture  puts  the  employer  on  notice  and  compels 
him  to  follow  up  each  employee  to  learn  whether  the  puncture  has  resulted 
in  infection.  It  opens  the  way  to  fraud,  and  endangers  the  success  of  this 
innovation  upon  the  common-law  rule  of  liability. 

In  the  light  of  the  discussion  of  the  Court  of  Appeals,  it  seems  to  us  that 
in  order  to  excuse  a  claimant  for  not  giving  the  notice  required  by  the  statute 
it  should  be  made  to  appear  that  the  disability  of  the  claimant,  and  its 
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cause,  were  called  to  the  attention  of  the  employer  or  the  insurance  carrier, 
or  to  the  Commission,  in  such  a  manner  that  the  inference  C04ild  be  fairly 
drawn  that  the  presumption  of  prejudice  to  the  rights  of  the  insurance 
carrier  was  overcome.  This  ought  not  to  rest  upon  mere  specious  reasoning; 
it  should  have  a  substantial  basis  of  fact.  There  is  not  the  slightest  evidence 
in  this  case  that  the  employer,  the  insurance  carrier  or  the  Commission  ever 
had  any  notice  of  the  alleged  disability  until  the  filing  of  the  "employee's 
first  notice  of  injury  "  on  the  15th  day  of  May,  1916,  more  than  nine  months 
after  the  alleged  injury.  This  notice  was  filed  in  writing  upon  the  regular 
blanks,  but  it  was  filed  long  after  the  accident;  long  after  the  total  disability, 
which  she  fixes  at  August  8,  1914;  long  after  the  partial  disability,  which 
she  places  at  the  Ist  day  of  November,  1914.  There  being  no  evidence  of 
any  notice  of  disability  brought  home  to  any  of  the  persons  or  officers 
within  a  period  of  ten  days  from  such  disability,  and  the  first  notice  of 
injury  being  filed  in  writing  in  May,  1915,  it  would  seem  to  follow  that 
there  is  no  foundation  of  fact  on  which  the  State  Industrial  Commission 
could  rest  its  finding  that  the  insurance  carrier  and  employer  were  not 
prejudiced;  and  the  award  may  not  properly  be  sustained. 

The  awards  should  be  reversed  and  the  claims  dismissed.  All  concurred, 
except  Lyon,  J.,  who  dissented  in  part  in  opinion  in  which  Eellooo,  P.  J., 
concurred. 

Lyon,  J.   (dissenting) : 

The  holding  of  the  State  Industrial  Commission,  that  the  employer  and 
insurance  carrier  have  not  been  prejudiced  by  the  failure  of  the  claimant 
to  give  to  the  Commission  and  to  the  employer  the  required  notice  in  writing 
of  Injury  within  ten  days  after  disability,  as  well  as  the  act  of  the  Commis- 
sion  in  excusing  such  failure,  were  fully  justified.  Evidence  was  taken  at 
the  hearings  had  before  the  Commission  pursuant  to  the  direction  of  the 
Court  of  Appeals  (219  N.  Y.  374)  in  remitting  the  claim  to  the  Commis- 
sion to  pass  upon  these  subjects  of  prejudice  and  excuse,  to  the  following 
eflfect:  The  claimant's  occupation  was  that  of  a  model  in  the  cloak  and 
suit  manufactory  of  the  appellant  employer  in  the  city  of  New  York.  On 
the  5th  day  of  August,  1914,  while  trying  on  a  garment,  not  finished,  but 
bound  with  pins  and  needles,  a  pin  was  forced  into  the  third  finger  of  the 
claimant's  right  hand.  She  immediately  notified  her  employer's  son  who 
was  connected  with  the  business,  and  who  is  spoken  of  as  the  boas,  of  the 
accident,  showing  him  her  finger,  and  asked  for  peroxide.  He  told  her  not  to 
bother  him,  that  he  was  too  busy,  but  that  the  peroxide  was  in  the  closet. 
She  at  once  went  and  got  it  and  applied  it  to  the  wound.  Considering  the 
injury  to  be  slight,  she  continued  at  work  until  the  afternoon  of  the  third 
day  following,  when  her  finger  and  hand  having  become  badly  swollen  and 
very  painful,  to  quote  her  statements,  "I  went  over  [to  the  son],  I  says  *I 
have  to  go  home.  I  am  very  sick.'  They  were  very  busy  at  the  time  you 
know,  so  he  says  to  me  '  You  can't  go  home.'  I  says  '  I  am  very  sick,  I  have 
got  to  go  home.  I  can't  stand  the  pain.'  I  went  home."  One  of  the 
claimant's  associates  testified  that  on  this  occasion  the  claimant's  hand  was 
so  swollen  and  sore  that  she  could  not  use  it  and  that  she  asked  the  witness 
to  put  her  hair  up,  and  to  help  her  on  with  her  coat,  which  the  witness 
did.  Two  days  later  the  employer  sent  the  balance  of  the  claimant's  wages 
to  her  home  by  his  shipping  clerk,  who  found  her  in  bed.     She  then  showed 
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him  her  hand,  which  was  hadly  swollen,  and  told  him  she  had  stuck  her 
finger  while  trying  on  a  garment,  and  had  put  peroxide  on  it,  and  did  not 
know  it  would  be  so  serious,  and  that  her  finger  had  become  blood  poisoned. 
It  is  very  probable  that  the  shipping  clerk  upon  his  return  to  the  factory 
informed  his  employer  of  the  claimant's  condition,  and  what  she   said   to 
him   regarding  her   injury.     From  the  time  of  returning  home,   Au^^ust   8, 
until   November    1,    1914,   she   imderwent  constant  treatment   both    at    her 
house  and  at  St.  Mark's  or  St.  Luke's  Hospital  by  a  surgeon   who   made 
incisions  and  inserted  drainage  tubes  in  her  finger  and  in  her  left  wrist,  the 
whole  of  which  had  become  infected.    November  1,  1914,  her  wounds  became 
healed,  leaving  the  seccxid  joint  of  her  finger  completely  ankylosed,  or  as  she 
expressed  it  dead   to  her,  both  the  tendon  and  joint  .being  involved,   and 
leaving  her  wrist  so  weak  and  painful  that  she  was  unable  to  work  until 
practically   after   the  expiration   of   fifty-two  weeks  from  the  date   of   the 
accident.     In   speaking  to  the  surgeon  about  her  injury  she  for   the   first 
learned  of  her  right  to  compensation,  whereupon  she  went  to  the  office  of 
the  Commission  and  being  told  that  such  was  the  fact  she  obtained  the  usual 
blanks,  which  she  at  once  filled  out  and  filed  with  the  Commission.    That  the 
employer  knew  of  the  injury  at  the  time  it  took  place,  or  at  least  of  the 
disability  at  the  time  it  occurred  three  days  later,  is  well  established  by  the 
evidence.     The  employer  testified  before  the  Commission  as  follows:      "Q. 
Did  you  know  anything  about  a  certain  injury  which  Mrs.  Bloomfield  sus- 
tained on  or  about  August  5,  1914?     'I  know  she  went  home  sick,  I  don't 
know  exactly  what  the  reason  was.'     Q.  Did  she  ask  if  she  could  go  home? 
'  She  did  not  ask  me.'    Q.  When  was  the  first  time  you  knew?    '  I  discovered 
it  the  same  day.'    Q.  How  did  you  discover  it ?     'I  had  four  girls  working 
then,  and  I  could  easily  see  if  one  was  missing.'    Q.  Did  you  inquire  as  to 
why  she  wasn't  there  ?    '  Yes,  I  was  told  she  went  home  sick.'    Q.  Did  you 
see  her  subsequent  to  that  date  ?     *  No.'     Q.  Did  she  return  the  following 
day  to  work  ?     '  No,  sir,  she  didn't  return  at  all.    I  sent  her  the  money  to 
her  home  as  the  season  was  over  any  way.'    *     *    *    Q.  When  did  you  next 
see  Mrs.  Bloomfield?     'I  guess  I  saw  her  a  couple  of  months  later.'     Q. 
Where  ?    *  In  my  place  of  business.'    Q.  W^hat  did  she  say  to  you  7    '  She  said 
she  was  very  sick,  that  she  had  a  lot  of  trouble  with  her  arm.'    Did  she  say 
anything  about  an   injury  to  her  finger?     'Yes.'     Q.  What  did  she  say? 
'  She  said  she  was  very  sick  and  that  they  operated  on  her  finger.'    Q.  Did  she 
say  what   caused  it ?     'I  don't  remember  that.'     Q.  Did  she  say  she  was 
injured  while  working  for  you?    'I  don't  remember  her  saying  that.'    •    •    • 
Q.  Did  she  ever  file  a  notice  of  injury  with  you  ?    '  No,  but  I  knew  she  was 
home  sick.'     •     *     •     Commissioner  Mitchell:     Do  you  remember  anything 
about  accident  occurring  to  her?     Witness.       I  was  told  that  she  —  After 
she  staved  away,  I  ask  where  she  is  and  I  was  told  she  was  sick  home.     I 
don't  remember.     I  am  a  busy  man."    Following  the  filing  of  the  report  of 
injury  by  the  claimant,  an  investigator  of  the  Commission  in  the  company 
of  the  claimant  called  upon  the  employer.     The  investigator  testified:     *'Q. 
Tell  us  what  the  conversation  was.    Give  it  as  exactly  as  you  can,  your  own 
words  and  the  employer's  words.     A.  I  asked  Mr.  November  whether  Mrs. 
Bloomfield  was  employed  by  him  and  he  told  me  that  she  was.    I  next  asked 
whether  she  met  with  any  accident.     He  informed  me  the  accident  was  so 
Blight  he  didn't  think  it  was  necessary  to  report  to  the  Gommiasioii    *    *    •." 
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xt  i»  a  matter  of  very  serious  doubt  whether  a  notice  in  writing  of  the 
injury,  given  ten  days  after  disability,  stating  the  time,  place,  nature  and 
cause  of  the  injury  would  have  added  anything  to  the  information  which  the 
employer  already  had.  The  statute  presumes  that  sufficient  notice  was 
given.  (Consol.  Laws,  chap.  07  [Laws  of  1914,  chap.  41],  f  21.)  Notice 
to  or  knowledge  of  the  occurrence  of  the  injury  on  the  part  of  the  employer 
shall  be  deemed  notice  or  knowledge,  as  the  case  may  be,  on  the  part  of  the 
insurance  carrier.  (Id.  §  54,  subd.  2.)  The  surgeon  tcstifiod  that  he  made 
the  claimant  forty  visits  at  either  her  home  or  the  hospital  between  August 
eif^hth  and  November  first.  There  is  not  to  be  found  in  the  record,  or  in 
the  brief  of  the  appellants,  a  suggestion  that  the  claimant  did  not  have  the 
best  attention  and  most  scientific  medical  and  surgical  treatment  which 
could  have  been  given  her,  or  that  anything  could  have  been  done  which  would 
have  brought  about  a  more  prompt  or  complete  recovery.  In  view  of  all  the 
facts  above  stated  the  finding  and  decision  of  the  Commission  that 'the 
employer  and  insurance  carrier  were  not  prejudiced  by  the  failure  of  the 
claimant  to  give  the  written  notice  was  fully  warranted.  It  quite  naturally 
follows  for  the  same  reasons  that  the  Commission  was  justified  in  excusing 
such  failure.  The  claimant  testified  that  she  was  entirely  ignorant  of  her 
rights  under  the  Workmen's  Compensation  Law  until  immediately  previous 
to  her  filing  the  report  of  injury.  While  ignorance  of  the  law  is  in  general 
no  excuse  for  its  violation,  I  think  such  lack  of  information  is  a  proper 
subject  for  our  consideration  in  view  of  the  fact  that  the  Workmen's  Com- 
pensation Law  had  been  in  effect  less  than  six  months  at  the  time  the 
claimant  suffered  the  accidental  injury.  The  evidence  is  that  the  claimant 
suffered  intensely,  more  than  one  month  and  a  half  being  required  to  com- 
plete the  drainage  from  the  infected  finger.  Her  statemnt  is  that  after 
leaving  her  employer's  place  of  business  she  was  too  ill  to  inform  her 
employer  or  any  other  person  of  the  accident. 

The  report  of  the  attending  surgeon  described  the  nature  and  extent 
of  the  injury  as  **  Infected  punctured  wound  of  right  ring  finger  involving 
second  surgical  joint  and  by  infection  to  left  wrist  (metabolic)."  Perhaps 
the  award  should  have  been  for  a  single  period  of  fifty-two  weeks,  instead 
of  for  a  period  of  twenty-five  weeks  for  the  loss  of  the  use  of  the  finger, 
and  for  an  additional  period  of  twenty-seven  weeks  for  disability  on  account 
of  inability  to  use  the  wrist.  {Matter  of  Marhoffer  v.  Marhoffer,  220  N.  Y. 
543.)  However,  the  manner  in  which  the  award  has  been  made  in  no  way 
affects  the.  merits  of  the  claim  nor  increases  the  amount  of  the  award.  For 
these  reasons  the  appellants  may  have  seen  fit  not  to  raise  such  objection, 
which  I  think  under  the  circumstances  should  not  first  be  raised  by  us. 

The  award  should  be  affirmed,  with  costs  against  the  appellants.  Kellogo, 
P.  J.,  concurred.     Award  reversed  and  claims  dismissed. 

Claimant  Bloomfield  appealed  to  the  Court  of  Appeals  from  the 
Appellate  Division's  reversal  of  her  award.  The  Court  of  Appeals 
sustained  the  Appellate  Division  upon  the  ground  that  the  Com- 
mission's findings  were  insuflScient  to  rebut  the  presumption  of 
prejudice.     The  employer,  it  said,  had  not  been  warned  of  a 
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the  employer  would  thereby  hare  the  same  warning  of  a  neceasity  for  inTesti- 
gation  that  would  follow  from  service  of  a  written  notice  and  that,  therefore, 
he  would  not  be  Injured  by  failure  to  serve  the  latter.  But  it  seems  utterly 
extravagant  to  hold  that  every  time  an  employee  tells  an  employer  that 
he  has  suffered  some  little  hurt  which  neither  by  its  nature  nor  by  what  is 
said  appears  to  be  anything  connected  with  his  employment,  an  esnplojer 
can  be  deemed  to  have  been  to  forewarned  ai  a  ooming  claim  and  put  upon 
investigation  that  he  has  suffered  no  injury  from  failure  to  give  a  proper 
and  fair  notice  under  the  statute.  Such  is  this  case.  If  we  were  at  liberty 
to  consider  the  evidence  we  should  feel  perfectly  clear  that  the  claimant 
never  believed  that  she  was  giving  any  notice  of  an  injury  under  the  statute. 
Certainly  what  she  said  could  never  have  warranted  a  reasonably  jmident 
and  watchful  employer  in  imagining  any  such  notice. 

Under  these  circumstances  it  seems  to  us  that  there  is  an  utter  lade  of 
connection  between  the  finding  made  by  the  Commission  that  the  respondents 
were  not  injured  by  failure  to  give  the  statutory  notice  and  the  fact  wliich 
18  found  as  a  reason  and  basis  for  such  finding.  It  is  possible  that  the 
evidence  might  be  so  construed  as  to  sustain  a  general  finding,  if  it  had 
been  made  in  the  words  of  the  statute,  that  the  employer  and  insurance 
company  were  not  injured  by  failure  to  give  the  statutory  notice.  But  it  is 
unnecessary  to  consider  that  question.  The  Commission  has  put  its  interpre- 
tation upon  all  of  this  evidence  by  finding  simply  that  the  claimant  did 
state  that  her  finger  had  been  pricked,  although  it  was  strenuously  and 
stoutly  denied  that  she  did  even  this.  But  having  found  this  as  the  limit 
of  what  claimant  did  and  having  given  this  statement  as  the  sole  reason 
for  the  finding  of  lack  of  injury  we  are  presented  with  the  question  whether 
such  finding  was  sufficient,  and  as  indicated  we  do  not  think  that  it  was. 

Therefore,  the  order  of  the  Appellate  Division  should  be  affirmed,  with 
costs  against  the  Industrial  Commission. 

Chase,  Colun,  Cum>EBACK,  Pottnd  and  Andbews,  J  J.,  concur;  CABOoao,  J., 
dissents.     Order  affirmed. 

The  third  opinion  of  the  Court  of  Appeals  upon  the  suhject  of 
notice  was  handed  down  one  week  after  its  second  decision  in 
the  Bloomfield  case.  It  reversed  a  unanimous  decision  of  the 
Appellate  Division  sustaining  a  compensation  award.  This  case 
also  had  to  do  with  infection  from  the  pricking  of  a  finger.  The 
accident  was  without  witnesses  other  than  the  injured  emplojee: 
In  this  case,  as  in  the  second  Bloomfield  decision,  the  court 
condemned  the  special  reason  assigned  for  the  finding  of  no  preju- 
dice and  suggested  that  the  courts  would  be  bound  by  a  general 
finding,  if  supported  by  any  evidence.  "  Notice  and  consequent 
chance  of  investigation,"  said  the  court,  "  is  given  for  the  very 
purpose  of  enabling  the  employer  to  test  the  good  faith  of  the 
claimant."  One  judge  dissented  with  brief  opinion.  The  majority 
and  minority  opinions  are  as  follows: 
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Htnbs  v.  Pullman  Co.,  223  N.  Y.  342,  April  30,  1918. 

Andrews,  J.:  On  May  5,  1916,  Dennis  E.  Hynes  wounded  hia  finger  with 
a  tack  while  engaged  as  a  car  cleaner.  He  continued  his  work  until  May  11. 
By  that  time  his  finger  and  arm  had  become  infected,  but  he  reported  to  his 
employer  in  good  faith  that  he  had  rheumatism.  He  later  underwent  several 
operations.    He  did  not  give  written  notice  of  the  accident  until  July  28th. 

Under  these  circumstances  the  Commission  finds  that  the  employer  was 
not  prejudiced  by  the  failure  to  give  notice  "  for  the  reason  that  there  was 
no  one  present  when  the  accident  occurred  and,  therefore,  the  employer  could 
obtain  no  affirmance  nor  denial  of  the  fact  of  the  accident,  and  for  the 
further  reason  that  as  soon  as  evidence  of  infection  appeared,  Hynes  waa 
under  the  care  and  attention  of  a  duly  authorized  medical  practitioner." 

This  court  has  already  said  that  the  written  notice  required  by  section  18 
of  the  Workmen's  Compensation  Law  (Cons.  Laws,  ch.  ®7)  is  not  a  mere 
formality  to  be  dispensed  with  as  a  matter  of  course.  The  act  is  definite  as 
to  the  powers  of  the  Commission.  It  may  make  no  award  in  the  absence 
of  the  notice  unless  for  some  reason  it  could  not  have  been  given,  or  unless 
the  employer  has  not  been  prejudiced  by  the  failure  to  give  it.  The  burden 
rests  upon  the  claimant  who  has  been  guilty  of  the  default  to  show  the 
facts  and  secure  a  finding  that  entitles  him  to  an  award.  {Matter  of  Bloom- 
field  V.  November,  223  N.  Y.  265.) 

Where,  as  here,  the  notice  might  have  been  given  and  is  not,  the  ultimate 
fact  upon  which  the  award  must  rest  is  that  the  employer  is  not  prejudiced. 
If  such  a  general  finding,  supported  by  any  evidence,  is  made,  doubtless  all 
the  appellate  courts  are  bound  by  it.  The  Commission  has  a  large  and 
undefined  discretion.  This,  the  legislature  intended  to  confer  upon  it.  We 
may  not  assume  that  it  will  abuse  its  power.  Unless  it  is  honestly  satisfied, 
after  weighing  all  the  probabilities,  that  no  prejudice  has  been  suffered,  its 
duty  will  be  to  uphold  the  statutory  bar. 

If  such  a  finding  is  made  and  is  unanimously  affirmed  by  the  Appellate 
Division,  the  question  as  to  whether  it  is  supported  by  any  evidence  is  not 
before  this  court.  But  no  such  finding  has  been  made  in  the  case  before  us. 
The  facts  are  given  upon  which  the  ultimate  conclusion  is  made  to  rest. 
Whether  these  facts  support  the  conclusion  is  a  question  of  law. 

We  do  not  think  that  they  do.  For  more  than  two  months  the  employer 
was  not  warned  of  the  alleged  accident  or  its  alleged  results.  For  that  time 
he  was  deprived  of  the  opportunity  of  investigating  the  claimant's  story 
and  of  determining  for  himself  the  sequence  of  events,  and  whether  the 
septicaemia  from  which  the  claimant  suffered  did,  in  truth,  result  from  the 
scratch. 

The  logic  of  the  Commission  seems  to  be  as  follows:  Because  the  claimant 
tells  the  truth  as  to  his  accident;  because  no  one  was  present  to  contradict 
him;  because  later  blood  poisoning  developed  and  developed  as  a  result  of 
the  injury;  because  a  licensed  physician  attended  him  who  was  presumably 
competent,  no  investigation  could  have  been  useful  to  the  employer.  This  is 
reasoning  in  a  circle.  Notice  and  consequent  chance  of  investigation  is 
given  for  the  very  purpose  of  enabling  the  employer  to  test  the  good  faith 
of  the  claimant.  Without  it  no  contradiction  is  possible.  If  many  are 
present  at    the  time  of  the  alleged  accident;  if  their  stories  agree;  if  there 
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is  no  doubt  of  the  injury  and  its  results,  there  may  be  a  basis  of  the  finding 
that  lack  of  notice  did  no  harm.  But  assume  that  the  injury  was  so  slight 
as  not  to  cause  attention  at  the  time;  that  no  physician  was  called  for  eleven 
days;  that  the  accident  is  remembered  only  after  the  lapse  of  six  or  perhaps 
thirteen  days;  that  blood  poisoning  may  result  from  any  slight  prick,  any 
scratch,  any  bite  of  an  insect,  then  the  absence  of  witnesses  would  seem  to 
require  rather  than  to  excuse  notice. 

The  order  of  the  Appellate  Division  and  the  award  of  the  Commi^an 
should  be  reversed,  and  as  all  the  facts  were  before  the  Ck>nunisBion  and  were 
interpreted  by  it  so  as  not  to  admit  a  recovery,  the  claim  should  be  dismissed, 
with  costs  in  all  courts  against  the  Industrial  Commission. 

Pound,  J.  (dissenting) :  The  unanimous  affirmance  of  the  finding  of  the 
Industrial  Commission  that  the  employer  was  not  prejudiced  by  the  failure  of 
the  employee  to  give  notice  of  injury  is  final.    No  question  of  law  surriyes. 

"  A  speculative  and  insubstantial  suggestion  of  prejudice,"  as  Lord  SuionB 
says  in  the  Haywo/rd  Case  ([1»15]  A.  C.  540,  547-S)  is  not  enough.  It  is 
not  open  to  this  court  to  conjecture  that  the  employer,  with  notice,  might 
have  done  something  whieh  would  have  changed  the  result.  Prejudice  means 
disadvantage.  How  and  why  did  disadvantage  arise  in  this  case?  Would 
other  inquiries  or  other  treatment  have  been  to  the  employer's  advantage? 
Looking  at  all  the  matters  before  it,  the  Commission  answers  this  question 
in  the  negative  and  finds  that  the  employer  is  no  worse  off  than  it  would  have 
been  with  notice.     The  judgment  appealed  from  should  be  affirmed. 

HisoocK,  Ch.  J.,  Chass,  Collin  and  Cudiusack,  JJ.,  concur  with  Andews, 
J.;  Pound,  J.,  reads  dissenting  opinion,  and  Cabdozo,  J.,  concurs.  Order 
reversed,  etc. 

The  fourth  opinion  of  the  Court  of  Appeals  has  been  handed 
down  a  year  later  than  the  Hynes  opinion.  It  reiterates  the 
declarations  of  the  previous  decisions  to  effect  that  a  finding  of 
no  prejudice  to  the  employer  from  failure  of  a  claimant  to  give 
the  statutory  notice  must  rest  upon  evidence  that  the  employer 
has  had  timely  opportunity  to  investigate  the  alleged  accident  and 
to  care  for  the  alleged  injury.  It  reverses  an  order  of  the  Appel- 
late Division  affirming  an  award  without  opinion.  Text  of  the 
opinion  is  as  follows: 

Ck)MBEs  V.  Gbibbl,  226  N.  Y.  2W,  April  2»,  1©19. 

Chase,  J.:  The  Industrial  Conmiission  found  that,  "  On  or  afcout  Deeember 
13,  1916,  the  day  when  Charles  Combes  sustained  his  injury  he  *  *  *  was 
employed  as  a  stableman  in  the  livery  and  boarding  stable,  operated  by  the 
employer." 

Also  that,  ''Charles  Combes  in  connection  with  the  dutiea  of  his  onploj* 
ment  was  rolling  out  certain  cans  containing  manure  and  while  so  doing  he 
accidentally  slipped  on  the  ice  and  snow  on  the  sidewalk,  and  one  of  these 
cans  fell  upon  him  and  crushed  his  left  hand  on  to  the  sidewalk.     As  the 
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result  oi  this  crushing,  an  infection  set  in  which  necessitated  the  amputation 
of  three  fingers." 

Also  that,  "At  the  time  of  the  said  injury  Charles  Combes  was  sixty-five 
years  of  age  and  was  then  suffering  an  acute  dilatation  of  the  heart.  The 
injury  ivhich  he  sustained  on  or  about  December  13,  1916,  and  the  consequent 
infection  and  amputation  of  the  fingers  lowered  the  vitality  of  the  claimant 
and  caused  the  aggravation  and  lighting  up  of  other  conditions  which  he 
suffered  as  the  result  of  which  he  died  on  February  3,  1917,  of  chronic 
interstitial  nephritis  and  the  complicating  condition  which  generally  acccxn- 
panles  this  condition,  namely,  pulmonary  oedema.  The  disability  and  death 
of  Charles  Comibes  were  therefore  caused  by  said  accidental  injury." 

An<l  also,  **  Written  notice  of  the  injury  to  the  claimant  and  of  his  death 
was  not  given  to  the  employer  respectively,  within  ten  days  after  disability 
and  thirty  days  after  his  death,  but  neither  the  insurance  carrier  nor  the 
employer  was  prejudiced  by  such  failure." 

The  findings  were  made  as  a  part  of  the  decision  and  two  awards  based 
thereon,  one  upon  a  claim  for  compensation  for  disability  filed  by  the  employee 
January  25,  1917,  and  the  other  upon  a  further  claim  for  death  bene- 
fits imder  the  statute  (Workmen's  Compensation  Law,  section  16),  filed 
March  26,  1917,  by  the  employee's  surviving  wife.  The  decision  of  the 
Commission  was  not  unanimous.  One  of  the  Commissioners  dissented. 
An  appeal  was  taken  from  the  awards  to  the  Appellate  Division  of  the  Supreme 
Court  where  they  were  affirmed  by  a  divided  vote  of  the  court.  {Matter  of 
Conibes  v.  Geibel,  187  App.  Diy.  912.) 

We  will  assume,  without  deciding,  that  there  is  some  evidence  to  sustain 
the  findings  of  an  injury  to  the  employee  and  that  his  death  was  caused  by 
such  injury.  We  do  not  think  that  there  is  any  evidence  to  sustain  the  find- 
ing that  **  neither  the  insurance  carrier  nor  the  employer  was  prejudiced " 
by  the  failure  to  give  the  notices  required  by  the  statute. 

The  statute  as  it  existed  in  1916  and  1917  provided  as  follows:     "  {  18. 
Notice  of  Injury. —  Notice  of  an  injury  for  which  compensation  is  payable 
under  thia  diapter  aball  be  given  to  the  commiEsion  and  to  the  employer 
within  ten  days  after  disability,  and  also  in  case  of  the  death  of  the  employee 
resulting  from  such  injury,  within  thirty  days  after  such  death.    Such  notice 
may  be  given  by  any  person  claiming  to  be  entitled  to  compensation,  or  by 
some  one  in  his  behalf.    The  notice  shall  be  in  writing,     *     •     *.    The  failure 
to  give  such  notice,  unless  excused  by  the  commission  either  on  the  ground 
that  notice  for  some  sufficient  reason  could  not  have  been  given,  or  on  the 
ground  that  the  state  fund,  insurance  company  or  employer,  as  the  case  may 
be,  has  not  been  prejudiced  thereby,  shall  be  a  bar  to  any  claim  imder  this 
chapter."     (Workmen's  Compensation  Law  [Cona.  Laws,  ch.  67],  section  18.) 
There  was  no  reaaon  why  notices  could  not  have  been  given  in  this  case. 
No  pretense  was  made  of  obeying  the  statute  quoted.    Not  only  did  the  claim- 
ants fail  to  give  the  notices  as  provided  by  the  statute  but  no  written  notice 
of  the  injury  or  death  was  given  to  any  one  at  any  time  except  the  dcdm  dated 
January  25,  1917,  that  we  have  mentioned,  and  a  notice  by  letter  to  the 
employer  from  the  employee's  wife  saying  that  her  husband  had  his  fingers 
cut  in  his  place  and  that  "  He  (the  employee)  had  stated  by  a  notary  public 
that  he  was  hurt,"  and  in  which  letter  she  asked  the  employer  to  look  after 
compensation.    That  letter  must  have  been  written  after  January  25,  1917. 
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The  employer  testified  that  in  reepODse  to  that  letter  he  went  to  see  the 
employee  and  was  told  by  him  or  by  his  wife  that  he  hurt  his  finger  on  a  can 
while  working  in  the  sta/ble.    The  employee  died  the  next  day. 

While  the  employer  knew  that  the  employee  had  a  sore  finger  he  testified 
without  contradiction  that  he  saw  the  finger  when  the  employee  first  ocxn- 
menced  working  for  him  either  late  in  November  or  early  in  December  and 
that  it  was  then  red  and  swollen  and  that,  to  some  extent,  it  incapacitated 
the  employee  in  his  work.  There  is  no  evidence  of  a  verbal  notice  of  the 
injury  having  been  given  to  the  Commission  or  the  employer,  until  after 
January  25,  1917,  and  immediately  before  the  employee's  death,  and  no 
evidence  of  knowledge,  except  as  stated,  on  the  part  of  either  that  the 
employee  claimed  to  have  been  injured  on  December  13,  or  at  any  time 
when  employed  at  the  stable. 

The  findings  from  which  we  have  quoted,  including  the  statement  that 
neither  the  insurance  carrier  nor  the  employer  was  prejudiced  by  the  failure 
to  give  the  notices  required  by  the  statute,  and  the  ruling  of  the  commis- 
sioners excusing  the  failure  to  give  such  notice  ''on  the  ground  that  Bodi 
failure  did  not  prejudice  the  employer  or  the  insurance  carrier,"  are  not 
sustained  by  any  evidence  whatever. 

This  court  in  Matter  of  Bloomfield  v.  November  (219  N.  Y.  374,  376)  say: 
*^  The  legislature,  however,  has  deemed  it  proper  and  essential  under  ordinary 
circumstances  that  a  written  notice  of  disability  and  claim  should  be  promptly 
served  so  as  to  give  an  employer  the  opportunity  to  investigate  the  circum- 
stances of  the  claim.  This  requirement  ought  not  to  be  treated  as  a  mere 
formality  or  be  dispensed  with  as  a  matter  of  course  whenever  there  has  becm 
a  failure  to  serve  such  notice."  {Matter  of  Bloomfield  v.  November,  223 
N.  Y.  265;  Matter  of  Hynes  v.  Fi/UnMm  Co.,  223  N.  Y.  342.)  The  burden  rests 
upon  the  claimant  who  has  been  guilty  of  the  default  to  excuse  the  same. 
( Matter  of  Bloomfield  v.  November,  supra;  Matter  of  Hynes  v.  PuUman  Co., 
supra, ) 

If  the  employee  was  injured  on  December  13,  as  he  claims,  by  having  his 
finger  pinched  by  one  of  the  cans  that  he  was  handling,  it  was  a  mere  aggra- 
vation of  a  prior  injury  or  inflamed  condition  of  the  same  finger.  He  there- 
after applied  home  remedies  and  continued  at  his  employment  with  some 
intermissions  until  December  26,  when  he  went  to  a  physician.  At  that  time 
the  physician  found  that  the  employee  was  suffering  from  heart  trouble; 
that  he  had  Bright's  disease  ''  which  must  have  existed  some  time  "  and  that 
the  flnger  was  in  a  gangrenous  condition  and  that  the  infection  ran  half  way 
up  his  forearm.  Subsequently  he  amputated  first  one  finger  and  later  two 
more  fingers.  The  amputations  were  successful  but  his  other  troubles  grew 
worse  and  he  died  as  stated. 

If  the  notices  had  been  given  as  required  by  the  statute  or  even  if  knowl- 
edge of  the  alleged  injury  had  been  obtained  in  some  other  way  at  or  about 
the  time  it  is  claimed  that  the  injury  occurred,  there  would  have  been  an 
opportunity  not  only  for  a  prompt  general  investigation  of  the  alleged  cir- 
cumstances of  the  accident  but  of  the  employee's  story  thereof  and  there 
could  have  been  an  examination  of  the  injured  finger,  and  such  care  and 
attention  could  have  been  given  to  it  as  to  have  prevented  infection  or  if 
infection  was  not  so  prevented,  then  the  facts  relating  to  it  could  have  been 
obtained  from  which  it  could  have  been  better  determined  whether  the  infec- 
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tion  was  the  result  of  causes  other  than  the  alleged  injury.  There  can  be  no 
reasonable  doubt  that  without  the  statutory  notices  or  proof  of  knowledge 
of  the  injury  and  claim,  the  employer  and  insurance  carrier  were  prejudiced. 

The  order  of  the  Appellate  Division  should  be  reversed  and  the  awards  of 
the  Industrial  Commission  annulled,  and  the  claims  dismissed,  with  costs  in 
this  court  and  in  the  Appellate  Divisicm  payable  by  the  Industrial  Com- 
mission. 

HisoocK,  Ch.  J.,  HoGAN,  Caboozo,  Pound,  MoLovghun  and  Anobews,  JJ., 
concur.    Order  reversed,  etc. 

About  three  months  before  the  first  Court  of  Appeals  decision 
in  Bloomfield  v.  November,  the  Appellate  Division  had  remanded 
a  hernia  case  to  the  Commission  to  deterihine  whether  notice  had 
been  given ;  the  Commission  had  thereupon  found  that  the  wife  of 
the  injured  employee  had  given  verbal  notice  to  his  employer 
within  four  days  after  date  of  the  injury;  this  case  was  appealed 
and  remanded  a  second  time  and  the  award  was  finally  rescinded 
by  the  Commission  on  the  ground  that  there  was  no  proof  of 
occurrence  of  an  accident:  Harrison  v.  Ameruxm  Cooperage  Co., 
S.  D.  R,  vol.  8,  p.  402,  Mar.  14,  1916;  —  App.  Div.  — ,  Sept., 
1916;  Death  File,  No.  422,  Feb.  13,  1917;  —  App.  Div.  — , 
May  4,  1917;  Death  File,  No.  422,  July  13,  1917. 

Two  months  after  remanding  the  Harrison  case  relative  to 
notice,  the  Appellate  Division  had  aflirmeJ,  unanimously  and 
without  opinion,  an  award  to  an  employee  for  loss  of  use  of  his 
eye  due  to  a  blow  from  a  horse's  hock,  the  employee  having  failed 
to  give  notice  of  the  accident  for  more  than  a  month  after  its 
occurrence:  Pellegrino  v.  SJcowfoe,  S.  D.  R,  vol.  8,  p.  417,  Mar. 
22,  1916;  175  App.  Div.  958,  Nov.  15,  1916. 

Follo\^ing  is  a  presentation  in  chronological  order  of  all  the 
court  decisions  to  date  relative  to  excuse  of  failure  to  give  notice, 
starting  from  the  first  Court  of  Appeals  decision  in  Bloomfield 
V.  November,  December  12,  1916. 

In  two  opinions  evoked  by  failure  to  give  notice,  the  Appellate 
Division  on  December  28,  1916,  two  weeks  after  the  &r8t  Bloom- 
field decision  of  the  Court  of  Appeals,  took  note  of  the  opinion  of 
the  higher  court,  reversed  two  awards  and  remanded  the  cases 
to  the  Commission.  Judge  Kellogg  dissented  in  both  cases,  in  one 
with  lengthy  opinion.  In  one  of  the  cases,  Prokopiak  v.  Buffalo 
Oas  Co,,  the  court  dwelt  upon  the  insuflBciency  of  the  evidence 
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but  based  its  reversal  upon  the  Commission's  '^  habit  of  escasing 
these  failures  to  give  notice,  irrespective  of  the  merits  of  the  case, 
as  a  matter  of  course."    The  opinion  is  as  follows: 

Pbokopiak  y.  Buffalo  Gas  Co.,  176  App.  Div.  128,  Dec  28,  1016. 

Howard,  J.:  The  claimant  has  been  awarded  compensation  by  the  State 
Industrial  Commission  and  the  only  question  for  our  consideration  is  the 
failure  of  the  injured  employee  to  give  the  statutory  notice. 

The  accident  occurred  July  15  or  16,  1914.  A  lump  of  coal  fell  from  a 
buggy,  which  is  a  vehicle  for  conveying  coal,  and  struck  the  claimant  on  the 
leg.  This  occasioned  the  injury.  The  claimant  did  not  work  any  more  that 
day  nor  for  four  or  five  days,  but  returned  to  work  after  this  short  interim, 
and  continued,  with  one  interruption,  until  August  9,  1914.  In  October, 
following,  he  was  taken  to  a  hospital  and  his  right  leg  was  amputated. 
Previous  to  the  injury  the  claimant  had  been  suffering  from  sarcoma  of  the 
bone  in  the  injured  leg.  The  Commission  has  found  that  the  hurt  from  the 
falling  piece  of  coal  aggravated  the  cancerous  condition  of  the  leg  and  ren- 
dered amputation  necessary. 

No  written  notice,  as  required  by  section  13  of  the  Workmen's  Compensa- 
tion Law  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41),  was  given  until 
July  8,  1915,  nearly  a  year  after  the  accident;  and  no  verbal  notice,  in  any 
wise  complying  with  the  requirements  of  section  18,  was  ever  given.  The 
Commission  has,  however,  found  that  at  the  time  of  the  accident  the  claim- 
ant  told  the  appellant's  foreman  that  he  had  been  hurt  and  did  not  want  to 
work  any  more  —  although  he  did,  in  fact,  after  a  few  days,  work  more. 
The  Commission  has  found  as  a  conclusion  of  fact  that  the  employer  was  not 
prejudiced  by  the  failure  of  the  claimant  to  give  the  statutory  notice. 

We  have  repeatedly  stated  that  we  wiU  not  attempt  to  upset  findings  of 
fact  made  by  the  Commission  if  there  be  any  evidence  to  support  them. 
The  Workmen's  Compensation  Law  (§  20,  as  amd.  by  Laws  of  1915,  chap. 
167)  does  not  permit  us  to  do  so.  We  reiterate  that  position  here.  It  would 
be  quite  possible,  however,  in  this  case  for  us  to  point  out  that  there  is  no 
evidence  to  support  the  finding  that  the  employer  was  not  prejudiced.  The 
injury  was  not  severe  at  first;  a  mere  trifling  hurt  which  did  not  even  break 
the  skin,  but  only  left  a  red  spot.  After  the  lapse  of  three  months  the  leg 
was  amputated,  and  the  bone  was  found  to  be  diseased  —  cancerous;  and 
this  condition  is  shown  to  have  existed  before  the  accident.  Therefore,  the 
amputation  was  at  most  only  the  remote  result  of  the  injury.  If  the  emplom 
had  been  given  prompt  notice  of  the  accident  it  would  have  been  afforded  an 
opportunity  to  investigate  and  perhape  it  might  have  been  able  to  produee 
medical  evidence  to  the  effect  that  the  cancer,  which  was  the  disease  directlv 
responsible  for  the  amputation,  was  in  no  degree  produced,  aggravated  or 
accelerated  by  the  apparently  insignificant  hurt. 

But  we  have  concluded  to  reverse  the  award,  not  because  this  finding  is 
unsupported  by  the  evidence,  but  because  we  feel  that  the  Commission  has 
fallen  into  the  habit  of  excusing  these  failures  to  give  notice,  irrespective 
of  the  merits  of  the  case,  as  a  matter  of  course.  In  Matter  of  BloomfieJd  v. 
November   (219  N.  Y.  374)    it  was  said:     "This  requirement  ought  not  to 
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be  treated  as  a  mere  formality  or  be  dispensed  with  as  a  matter  of  course 
whenever  there  has  been  a  failure  to  serve  such  notice."  The  notice  which 
the  law  requires  has  a  substantial,  definite  purpose;  not,  as  the  Attorney- 
General  argues,  "mainly  for  the  purpose  of  starting  a  proceeding/'  but,  as 
the  Court  of  Appeals  in  the  Bloamfield  case  has  stated,  ''so  as  to  give  an 
employer  the  opportunity  to  investigate  the  circumstances  of  the  claim." 
This  being  the  dear  purpose  of  the  notice  required  by  section  18,  the  court 
cannot  permit  the  requirements  of  that  section  to  be  nullified  and  thrown 
into  disuse  by  the  Conunission. 

In  view  of  the  attitude  of  the  Court  of  Appeals  so  recently  assumed  in 
the  Bloomfield  case,  to  which  we  have  just  referred  and  from  which  we  have 
quoted,  we  consider  it  unnecessary  to  indulge  in  further  comment. 

The  award  should  be  reversed  and  the  claim  remitted  to  the  Commission 
for  further  consideration.  All  concurred,  except  Kellogg,  P.  J.,  who  dis- 
sented. Award  reversed  and  claim  remitted  to  the  Commission  for  further 
consideration. 

In  the  other  case,  Sicardi  v.  Samoff  Hat  Co.,  the  Appellate 
Division  held  that  the  Commission's  findings  of  no  prejudice 
from  want  of  notice  were  inaccurate  because  they  declared  that 
the  employer  had  not  been  prejudiced ;  whereas,  under  the  law  as 
it  stood  at  the  time  of  the  accident,  they  should  have  declared 
that  the  insurance  carrier  had  not  been  prejudiced.  The  deci- 
sion turned  upon  interpretation  of  the  phrase  ^^  state  fund,  insur- 
ance company  or  employer"  in  Workmen's  Compensation  Law, 
§  18.  In  view  of  the  decision,  this  phrase  has  since  been  amended 
by  striking  out  the  words  "  state  fund,  insurance  company  or '' 
(L.  1918,  ch.  634).  Judge  Kellogg,  with  Judge  Lyon  concurr- 
ing, delivered  a  dissenting  opinion  in  which  he  took  the  ground 
that  the  court  was  giving  the  statute  too  technical  a  construction. 
His  opinion  is  of  interest  also  for  its  interpretation  of  the  phrase 
"  within  ten  days  after  disability  "  in  §  18.  Commissioner  Sayer 
has  followed  Judge  Kellogg  with  opinions  that  further  elucidate 
the  phrase:  Eldnger  v.  Remhof,  BuL,  vol.  3,  p.  99,  Dec.  11, 
1917;  Peck  v.  Allison,  S.  D.  R,  vol.  15,  p.  621,  BuL,  vol.  3,  p. 
147,  Feb.  27,  1918;  Ten  Broeck  v.  Levenson  £  Cohen,  Bui.,  vol. 
4,  p.  71,  Dec.  11,  1918.  The  Legislature  of  1918,  however,  as 
noted  above,  has  substituted  the  phrase  "  within  thirty  days  after 
the  accident  causing  such  injury."  The  majority  and  minority 
opinions  in  the  Sicardi  case  are  as  follows: 

SiCAitf)!  V.  Sabnoff  Hat  Co.,  176  App.  Div.  la,  Dec.  28,  1916. 
Cochrane,  J.;     The  only  question  on  this  appeal  is  the  failure  of  claimant 
to  give  notice  of  his  injury  within  ten  days  after  his  disability,  as  provided 
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by  section  18  of  the  Workmen's  Compensation  Law  (ConaoL  Laws,  chap.  S7; 
Laws  of  1914,  chap.  41).  He  was  injured  by  a  piece  of  splinter  from  the 
floor  which  pierced  his  shoe  and  entered  his  right  foot.  This  occurred  Kovem- 
ber  4,  1015.  The  Commission  has  made  findings  as  follows:  ''By  reason  of 
this  accident  Sicardi  laid  off  from  work  for  nine  days  until  Kovemfcer  13th, 
and  then  returned  to  work  and  worked  to  and  including  March  1,  1916. 
On  March  2,  1916,  he  went  to  the  hospital  and  was  operated  [upon]  and 
the  splinter  was  withdrawn  from  his  foot,  and  he  was  not  able  to  return  to 
work  until  March  28,  1916.  He  then  continued  working  until  the  lat  of  May. 
1916,  when  he  had  another  operaticxi  for  the  same  injury  and  was  diaaUed 
from  working  until  May  29,  1916.  The  claimant  failed  to  give  written  notife 
of  his  injury  to  his  employer  within  ten  days  thereof  for  the  reason  that  he 
did  not  consider  his  injury  very  serious  and  it  was  not  until  March  2,  1916, 
when  he  went  to  the  hospital,  that  he  gave  notice  of  injury  to  hia  employer 
pursuant  to  the  statute.  His  failure  to  give  notice  of  injury  within  the 
statutory  period  did  not  prejudice  the  employer."  At  the  conduaion  of  the 
award  is  the  following  statement  by  the  Conmiission :  "  The  failure  of  Frank 
Sicardi  to  give  statutory  notice  of  injury  to  his  employer  is  hereby  excused 
on  the  ground  that  such  failure  did  not  prejudice  his  employer." 

Section  18  requires  that  a  written  notice  of  the  injury  should  be  givea 
within  ten  days  after  disability,  and  in  case  of  death  within  thirty  days 
thereafter.  After  specifying  the  details  of  the  notice  and  the  manner  in 
which  it  may  be  given,  the  section  concludes  aa  follows:  ''The  failure  to 
give  such  notice,  unless  excused  by  the  commission  dther  on  tlie  gromid 
that  notice  for  some  sufficient  reason  could  not  have  been  given,  or  on  the 
ground  that  the  state  fund,  insurance  company,  or  employer,  aa  the  cb» 
may  be,  has  not  teen  prejudiced  thereby,  shall  be  a  bar  to  any  claim  under 
this  chapter." 

In  Matter  of  Bloomfield  v.  November  (219  N.  Y.  374),  decided  by  the 
Court  of  Appeals  December  12,  1916,  that  court  had  under  consideration 
the  requirement  of  this  statute  as  to  notice  and  said:  "This  requirement 
ought  not  to  be  treated  as  a  mere  formality  or  be  dispensed  with  as  a  matter 
of  course  whenever  there  has  been  a  failure  to  serve  such  notice.  The  Legis- 
lature has  enumerated  reasonable  conditions  under  which  failure  to  serre 
the  notice  may  be  excused  and  we  think  that  the  attention  of  the  CommiasioB 
should  be  fastened  upon  the  question  whether  upon  the  proofs  in  a  giv» 
case  the  circumstances  do  exist  which  are  sufficient  to  justify  such  failure, 
and  that  if  they  do  exist  that  fact  should  be  properly  stated  as  one  of  the 
facts  which  constitute  the  basis  of  the  award.  We  do  not  think  that  it  is 
good  practice  that  the  service  of  such  notice  should  be  excused  witliout  aov 
finding  of  the  existence  of  conditions  which  Justify  such  action  on  the  part 
of  the  Commission  or  statement  even  of  the  theory  on  which  the  excuse  has 
been  granted." 

In  the  present  case  the  findings  of  the  Commission  are  more  explicit  thaa 
they  were  in  the  Bloomfield  case  and  there  is  a  distinct  finding  that  the 
failure  to  give  the  notice  "  did  not  prejudice  his  employer."  This  finding  was 
absent  in  the  Bloomfield  case.  But  such  finding  does  not  meet  the  situation 
or  comply  with  the  statute.  The  failure  to  give  notice  may  be  excused  for 
one  of  two  reasons:  First,  that  it  could  not  have  been  given.  That  reasan 
manifestly  does  not  exist  in  this  case.     Second,  "on  the  ground  that  the 
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state  fund,  insuranoe  oampany,  or  employer,  as  the  case  may  be,  has  not 

been  prejudietd  thereby."  The  word  "  employer "  as  used  in  this  last 
Hcntoncp  of  section  18  as  indicated  by  the  context  means  an  employer  who  is 
a  seU-insurer,  the  idea  being  that  it  must  appear  that  the  state  fund,  or 
insurance  company,  or  employer,  "  as  the  case  may  be/'  liable  for  compensa- 
tion has  not  been  prejudiced.  The  notice  does  not  have  to  be  given  to  the 
insurance  company  because  by  virtue  of  the  statute  (§  54,  subd.  2)  notice  to 
the  employer  shall  be  deemed  notice  to  the  insurance  carrier.  But  when  no 
notice  has  been  given  and  there  is  an  insurance  carrier,  the  question  is  not 
whether  the  employer  but  whether  the  insurance  carrier  which  must  pay  the 
campensation  has  been  prejudiced.  In  the  present  case,  therefore,  if  the 
failure  to  give  notice  is  to  be  excused,  the  ground  of  the  excuse  should  be 
that  the  insurance  company  has  not  been  prejudiced  if  such  is  the  fact,  and 
in  accordance  with  the  rule  declared  in  the  Bloomfield  case  this  should  be 
accompanied  by  appropriate  findings  of  such  facts,  circumstances  or  con- 
ditions, if  they  exist,  as  to  render  proper  the  conclusion  that  the  insurance 
company  has  not  been  prejudiced. 

The  award  shoidd,  therefore,  be  reversed,  and  the  matter  remitted  to  the 
Commission. 

All  concurred,  except  Kelloqo,  P.  J.,  who  dissented  in  an  opinion,  in 
which  Lyon,  J.,  concurred. 

Kellogg,  P.  J.  (dissenting) :  We  are  giving  this  remedial  statute  a  too 
technical  construction.  It  must  be  conceded  that  if  the  employer  was  a 
self-insurer  the  award  would  be  afEVmed,  as  the  Commission  finds  as  a  matter 
of  fact,  which  we  cannot  question,  that  he  was  not  prejudiced  by  the  delay 
in  giving  the  notice  of  injury. 

Technically  the  Commission  should  also  have  found  that  it  did  not  preju- 
dice the  insurance  carrier;  but  that  omission,  probably  an  oversight,  should 
not  defeat  the  award.  We  quote  subdivision  2  of  section  54  of  the  Work- 
meji's  Compensation  Law: 

"2.  Knowledge  and  jurisdiction  of  the  employer  extended  to  cover  the 
insurance  carrier.  Every  such  policy  shall  contain  a  provision  that,  as 
between  the  employee  and  the  insurance  carrier,  the  notice  to  or  knowledge 
of  the  occurrence  of  the  injury  on  the  part  of  the  employer  shall  be  deemed 
notice  or  knowledge,  as  the  case  may  be,  on  the  part  of  the  insurance  carrier; 
that  jurisdiction  of  the  employer  shall,  for  the  purpose  of  this  chapter,  be 
jurisdiction  of  the  insurance  carrier  and  that  the  insurance  carrier  shall  in 
all  things  be  bound  by  and  subject  to  the  orders,  findings,  decisions  or 
awards  rendered  against  the  employer  for  the  payment  of  compensation 
under  the  provisions  of  this  chapter." 

Notice  is  not  served,  or  required  to  be  served,  on  the  insurance  company. 
It  is  not  a  necessary  party  to  the  proceedings.  The  employer  who  insures 
in  the  State  fund  is  absolutely  relieved  from  liability;  but  one  who  insures 
otherwise  remains  liable  for  the  award.  The  insurance  company,  his  surety, 
relieves  him  so  long  only  as  it  makes  the  payments.  If  it  should  become 
insolvent,  then  he  must  pay.  (Workmen's  Compensation  Law,  S  53:  Id. 
§  54,  subds.  1,  2.)  It  is  immaterial,  therefore,  whether  standing  alone  the 
insurance  company  would  be  liable  or  not.  The  insured  is  liable,  and  the 
insurance  company,  his  surety,  is  necessarily  bound  to  protect  him. 

It  would  be  an  idle  ceremony  to  afHrm  the  award  as  to  the  employer  and 
reverse  it  as  to  the  insurance  company.     It  is  immaterial  to  the  claimant 
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who  pays  the  award.  The  law  fixes  the  liability  upon  the  employer;  the 
payments  fall  upon  the  insurance  company,  under  its  bond,  as  long  as  it  is 
able  to  respond.  The  requirement  that  the  notice  be  served  upon  tlie 
employer  makes  it  plain  that  if  the  employer  is  not  prejudiced  by  the  failure 
of  notice  —  that  is,  if  it  had  information  which  justified  the  excuse  of  the 
notice,  the  insurer  cannot  complain. 

A  determination  that  the  employer  is  not  prejudiced  necessarily  carries 
with  it  the  idea  that  the  insurance  company  cannot  be  prejudiced.  The 
omission  in  the  award  to  state  that  the  insurance  company  is  not  prejudiced 
is,  therefore,  immaterial.  The  determination  practically  establis-hes  that 
neither  the  employer  nor  the  insurance  company  is  prejudiced.  {People  v. 
Mvnroe,  190  N.  Y.  435;  Panghum  V.  Buick  Motor  Co.,  211  id.  228.) 

The  employee  was  injured  November  4,  1015,  by  a  piece  of  splinter  from 
the  "  bad  floor,"  as  he  calls  it,  passing  through  his  shoe  into  his  right  foot. 
We  infer  from  his  answers  to  the  questions  that  he  was  a  foreigner,  unac- 
quainted with  the  language,  and  ignorant.  The  Commission  finds:  "By 
reason  of  this  accident  Sicardi  laid  off  from  work  "  until  November  thirteenth, 
when  he  returned  to  work  and  worked  to  and  including  March  first  On 
March  second,  infection  having  set  in,  he  went  to  the  hospital  and  was  oper- 
ated upon  and  the  splinter  withdrawn.  He  was  not  able  to  return  to  work 
until  March  twenty-eighth,  and  upon  May  first  a  second  operation  was  neces- 
sary, and  he  was  disabled  until  May  twenty-ninth.  The  Commission  finds 
that  he  failed  to  give  written  notice  ''of  his  injury  to  his  employer  within 
ten  days  thereof,  for  the  reason  that  he  did  not  consider  his  injury  verr 
serious,  and  it  was  not  until  March  2,  1916,  when  he  went  to  the  bosprtaL 
that  he  gave  notice  of  injury  to  his  employer  pursuant  to  the  statute.  Hi^ 
failure  to  give  notice  of  injury  within  the  statutory  period  did  not  preju- 
dice the  employer;  ♦  ♦  ♦  and  the  failure  of  Frank  Sicardi  to  give 
statutory  notice  of  injury  to  his  employer  is  hereby  excused  on  the  ground 
that  such  failure  did  not  prejudice  his  employer."  The  employer  made  a 
report  March  18,  1916,  stating  the  accident  substantially  as  above. 

On  the  hearing  the  carrier  objected  to  an  award  upon  the  ground  that  the 
statutory  notice  had  not  been  given.  It  said :  "  We  claim  prejudice  in  that 
we  were  unable  to  properly  investigate  the  happening  of  the  accident  and 
also  prescribe  or  see  to  the  treatment  he  was  getting.  We  are  obliged  under 
the  law,  if  you  make  an  award,  to  pay  the  medical  bill,  yet  we  had  no  voice 
in  supplying  him  treatment,  and  we  are  called  upon  now,  almost  a  year 
after  it  happened,  to  contest  a  claim  f6r  compensation."  The  claimant,  when 
asked  why  he  did  not  notify  the  Commission  before,  replied :  "  When  I  had 
that,  I  think  I  won't  have  nothing  the  matter  like  that  First  operatioQ 
T  had  was  the  second  of  March.  At  that  time  I  let  him  know  this  thing 
happen." 

The  accident  seemed  trivial  at  the  time  and  no  attention  was  paid  to  it 
It  did  not  seem  worthy  of  consideration  until  March  second  and  then  the 
claimant  went  to  the  hospital  and  was  operated  upon ;  the  treatment  he  had, 
and  his  condition  then,  were  matters  of  easy  proof.  If  the  employer  had 
been  notified  of  the  accident  immediately  there  was  no  way  in  which  it  coold 
have  verified  the  statements  of  the  claimant  It  could  only  be.  ascertained 
whether  or  not  it  was  a  "bad  fioor"  with  loose  splinters  in  it  TTie  con- 
dition of  the  fioor  was  a  fact  well  known  to  the  employer  and  easily  suM^ptihle 
of  proof;  whether  it  was  splintered  and  in  bad  condition  could  have 
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discovered  as  well  in  March  as  in  November.  It  is  not  claimed  that  there 
was  any  change  in  the  floor  from  the  time  of  the  accident  to  the  time  of  the 
notice,  or  that  tlie  fact  of  the  accident  could  be  proved  or  disproved  by  the 
testimony  of  any  one  other  than  the  claimant.  Apparently  he  alone  knew 
of  the  injury  at  the  time.  The  suggestion  by  the  insurance  company  that  it 
was  prejudiced  in  not  being  able  to  prescribe  or  see  the  treatment  the 
claimant  was  getting  is  not  of  force,  for  as  matter  of  right  the  claimant 
could  employ  his  own  physician  and  exercise  his  own  judgment  as  to  his 
treatment.  From  the  facts  appearing  and  the  suggestion  of  the  insurance 
company  as  to  how  it  might  have  been  prejudiced,  it  was  for  the  Commission 
to  determine  as  matter  of  fact  whether  the  failure  to  give  the  notice  prejudiced 
the  defense. 

We  conclude,  therefore,  that  the  determination  of  the  Commission  that 
the  failure  to  give  notice  did  not  prejudice  the  ^nployer,  and  its  determina- 
tion to  excuse  the  failure  to  give  the  notice  was  a  question  of  fact  upon  the 
evidence,  and  that  the  Conmiission  in  determining  that  question  of  fact  had 
evidence  upon  which  to  act,  and  under  such  circumstances  its  conclusion  is 
not  subject  to  review  by  us. 

The  Conimiission  is  not  required  to  make  formal  findings  of  fact  and  law. 
In  fact  section  68  of  the  law  declares  that  it  is  not  bound  by  technical  or 
formal  rules  of  procedure  except  as  provided  in  the  act,  and  section  20  (as 
nm'!.  by  Laws  of  1915,  chap.  167)  provides  that  the  Commission  "shall  make 
or  deny  an  award,  determining  such  claim  for  compensation,  and  flic  the  same 
In  the  office  of  the  commission,  together  with  a  statement  of  its  conclusions 
of  fact  and  rulings  of  law." 

In  the  Bloomfield  Case  (219  N.  Y.  374),  recently  decided  by  the  Court  of 
Appeals,  in  the  award  the  Commission  stated  that  it  excused  the  failure  to 
give  the  n  :tice,  but  gave  no  reason  why  it  excused  it,  and  the  record  shows 
no  reason.  The  Court  of  Appeals  held  that  the  practice  was  improper.  The 
Commission  cannot  act  arbitrarily  and  thereby  practically  dirrogard  the 
statute.  It  must  determine  whether  or  not  it  will  excuse  the  failure  to  give 
the  notice,  and  that  determination  must  rest  upon  some  fo^mdation  of  fact. 

The  finding  of  the  Commission  that  "  The  claimant  failed  to  give  written 
notice  of  his  injury  to  his  employer  within  ten  days  thereof"  indicates  that 
the  Commienion  erroneously  considered  that  the  notice  must  be  given  within 
ten  days  of  the  mjury  or  accident.  The  law  (i  18)  requires  that  notice  bo 
given  "within  ten  days  after  disability."  The  Conmiission  has  not  deter- 
mined whether  TiCit-ce  wa*'  given  within  ten  days  of  the  disability  or  n'»;,  l-nt 
has  found  certain  facts,  from  which,  and  from  the  other  facts  in  the  recor.!  r.«.t 
in  conflict  with  the  facts  foaml,  we  are  to  determine  whether  the  claimant  hns 
lost  his  right  to  compcnsr.t'on  by  failing  to  give  the  notice  witJim  ten  dnys 
after  disability.  In  dcti'inunjiig  that  question  we  must  alwM/s  boar  :n  miaJ 
the  reasonable  presumption  that  the  claim  comes  within  the  rict,  in  the  ab- 
sence of  substantial  cvidfTjcu  to  the  contrary,  and  that  the  claimant  sh  mid 
have  the  benefit  of  this  remedial  statute  unless  the  appellant  had  shown  tliat 
the  award  is  in  violation  of  law. 

T*he  compen«ation  given  by  the  law  is  only  for  **  disability  "  or  "  denth  " 
r»*sultjng  from  a  personal  injury  (§  10).  Section  15  gives  a  "  sche'hiln  in  .-ase 
of  disability."  The  1st  subdivision  provides  for  a  total  permanent  disability;  the 
2d  for  a  temporary  total  disability;  the  3d  for  permanent  partial  disability; 
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thn  4th  for  temporary  partial  diaabUity.  The  claim  here  ia  under  this  fourth 
E^ubdiviaion,  and  by  it  for  claimant'a  temporary  partial  disability  the  compeai- 
sat  ion  is  gixty-six  and  two-thirds  per  cent  of  the  difference  betwea&  his 
average  weekly  wa^es  before  and  during  partial  disability.  Therefore,  if  the 
injury  did  not  unfit  him  for  work  or  lessen  his  earning  power,  he  was  not 
rnntled  to  compensation,  and  the  service  of  the  notice  was  entirely  unneces- 
sary. We  find  in  the  statute  no  definition  of  the  word  "  disability  "  as  there 
used.  The  statute  being  one  providing  compensation  to  workingmen  for 
disability,  and  basing  the  compensation,  so  far  as  we  are  now  concerned,  upon 
the  difference  in  the  earning  power  ol  the  employee  before  and  after  the 
injury,  the  meaning  of  the  word  is  plain.  There  is  no  disability  until  the 
result  of  the  accident  interferes  with  the  earning  power  of  the  employee. 
The  time  to  serve  the  notice  then  ibegins  to  run. 

Section  3,  subdivision  7,  defines  "injury"  as  follows:  "'Injury'  and 
'personal  injury'  mean  only  accidental  injuries  arising  out  of  and  in  the 
course  of  employment  and  such  diaease  or  infection  as  may  naturally  and 
unavoidably  result  therefrom."  We  must  remember  that  the  claimant  caa- 
sidered  the  injury  to  his  foot  as  unimportant,  not  worthy  of  being  mentioned 
to  the  employer,  and  he  made  and  makes  no  claim  for  it.  The  daim  now 
made  is  only  on  account  of  the  infection,  which  was  only  apparent  March 
second.  {Matter  of  Rist  v.  Lcbrkin  d  gangster,  171  App.  Div.  71.)  Aside 
from  the  infection  the  claimant  had  received  no  injury  for  which  ocmipensa- 
tion  could  be  awarded  him,  for  by  section  12  of  the  law  no  compensation  is 
awarded  for  the  first  fourteen  days  of  disability,  except  the  benefits  provided 
for  in  section  Id  of  the  law,  which  benefits  were  never  claimed.  We  are, 
therefore,  safe  in  saying  that  the  claimant  was  not  within  the  purview  of  the 
law  until  March  second.  Having  returned  to  work  within  nine  days,  and 
being  entitled  to  no  compensation  for  the  first  two  weeks,  there  was  no  reason 
why  he  should  file  notice  on  the  tenth  day,  for  at  that  time  he  was  at  work, 
apparently  without  any  disability. 

If  the  employee  had  not  quit  work  for  the  few  days  after  the  injury  there 
would  be  no  doubt  I  think  but  his  notice  was  given  in  time.  He  did  not 
consider  there  was  any  real  disability  until  March  second,  and  the  notice  was 
given  March  second.  We  may,  therefore,  consider  whether,  as  matter  of  sub- 
stance, this  ignorant  man  did  not  give  notice  within  ten  days  after  the  dis- 
ability. We  have  quoted  his  excuse  for  not  giving  immediate  notice,  which  we 
infer  means  that  he  did  not  think  at  the  time  the  injury  amounted  to  any- 
thing. In  his  claim,  in  answer  to  the  question, ''  On  what  date  were  you  com- 
pelled to  stop  work  as  the  result  of  this  injury?  "  claimant  answered,  '*  March 
2,  1916."  The  attending  physician's  report  was  dated  June  2,  1916,  and  he 
was  asked,  "For  what  period  from  the  date  of  accident,  (not  from  date  of 
this  report)  is  disability  likely  to  exist T"  He  answered,  "nine  weeks." 
This,  of  course,  was  a  mistake,  for  he  was  at  work  within  ten  days  of  the 
accident  and  no  disability  was  alleged  until  March  second.  The  phyaidsn 
evidently  intended  that  the  disability  was  likely  to  continue  for  nine  weeks 
from  March  second.  We  find  nothing  in  the  record  justifying  the  candnsion 
by  the  Conunission  that  the  claimant  laid  off  for  nine  days  by  reason  of  the 
accident.  It  was,  therefore,  error  of  law  for  the  Commission  to  determine  that 
fact  without  any  evidence  before  it.  The  presumptions  created  by  the  act  are 
in  favor  of  the  claimant  and  are  not  intended  for  his  disadvantage.    If  the 
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claimant  quit  work  for  nine  days  after  tlie  accident,  there  is  nothing  to  show 
tliat  it  was  on  account  of  disability.  His  habits,  and  whether  or  not  he  was 
regular  at  his  work,  do  not  appear.  That  a  man  is  injured  and  lays  off  work 
for  nine  days  does  not  establish,  directly  or  indirectly,  that  he  suffered  a  dis- 
ability by  the  injury,  especially  where  the  injury  was  a  mere  sliver  in  the 
foot.  No  fact  appeared  'before  the  Commission  which  could  have  justified  the 
finding  that  the  claimant  was  entitled  to  compensation  (a  proper  notice  being 
served)  for  the  time  when  he  was  out  of  work  after  the  accident,  if  it  had 
been  for  sufficient  time  to  justify  compensation.  As  the  evidence  does  not 
show  disability  for  the  nine  days,  conntruing  the  law  in  favor  of  the  claimant, 
we  arc  compc-llod  to  Hay  tliat  he  did  not  lay  off  on  account  of  disability.  As 
matter  of  fact,  from  the  evidence,  the  claimant  accidentally  ran  a  sliver  in  his 
foot  November  fourth,  but  considered  it  unimportant  until  infection  set  in,  with 
resulting  disability  March  second.  The  claim  is  made  for  a  disability  then 
beginning;  the  notice  was  served  March  second,  and  unless  we  draw  unfavor- 
able inferences  against  the  claim  within  the  fair  meaning  of  the  law  the 
claimant  la  entitled  to  compensation.  A  worfcman,  in  performing  his  ordi- 
nary duty,  is  struck  by  a  cinder  in  the  eye;  he  deems  it  unimportant  and 
continues  work.  A  month  or  two  later  infection  sets  in,  caused  by  the  cinder. 
It  cannot  be  said  that  the  failure  to  give  notice  of  a  cinder  in  the  eye,  which 
did  not  disable  him  and  seemed  entirely  unimportant,  bars  him  from  recovery. 
There  is  no  controlling  evidence  that  by  the  accident  the  claimant  had  sus- 
tained a  disability  within  the  meaning  of  the  act  until  the  infection  was  dis- 
covered March  second.  There  is  nothing  until  then  to  indicate  that  he  was 
unable  to  earn  his  ordinary  wages.  Many  reasons  other  than  a  disability 
within  the  act  might  have  kept  him  at  home  for  nine  days.  He  may  have 
thought  it  was  better  for  the  foot  that  he  should  remain  at  home  and  while 
the  injury  was  trivial  he  might  have  acted  from  what  seemed  at  the  time  to 
be  over-caution  in  taking  care  of  it.  Upon  the  whole  record,  therefore,  I 
favor  an  affirmance  of  the  award.    iLyon,  J.,  concurred. 

Award  reversed  and  matter  remitted  to  the  Commission  for  further  action. 

TTpon  reconsideration  of  tho  Sicardi  case,  the  Commission 
denied  award  upon  ground  of  prejudice  to  the  insurance  carrier : 
Bui.,  vol.  2,  p.  151,  Apr.  11,  1917. 

At  the  same  time  with  the  opinion  cases  of  Prokopiak  and 
Sicardi  the  Appellate  Division  reversed  and  remanded  without 
opinion  the  award  case  of  Testa  v.  Bums  Co.,  S.  D.  R.  vol.  9,  p. 
277,  BuL,  vol.  2,  p.  208,  May  18,  1916;  176  App.  Div.  924. 
Dec.  28,  1916,  citing  the  first  Bloomfield  opinion  of  the  Court 
of  Appeals.  Testa,  a  laborer,  claimed  to  have  been  injured  in 
the  groin  by  a  nail  protruding  from  a  concrete  form  that  he  was 
helping  to  handle  but  had  not  given  written  notice  of  the  acci- 
dent till  six  months  after  its  occurrence.  Upon  receiving  the 
case  back,  the  Commission  rescinded  the  award :  Bui.,  vol.  2,  p. 
208,  June  19,  1917. 
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A  imanimous  decision  of  the  Appellate  Division  handed  down 
without  opinion  upon  the  same  day  with  the  Prokopiak  and 
Sicardi  decisions,  affirmed  an  award  to  an  employee  for  finger 
injuries.  The  employee  had  abraded  his  finger  upon  an  ^noiy 
wheel  but  had  continued  working  for  five  days  after  the  accident, 
when  infection  had  compelled  him  to  quit  work.  If ext  day  he  had 
returned  to  the  plant  and  had  told  his  foreman  about  his  hand 
but  had  not  stated  the  cause  of  its  condition.  He  had  not  given 
written  notice  until  four  months  and  a  half  after  the  accident: 
Dollard  v.  Transit  Developing  Co.,  S.  D.  R,  vol.  8,  p.  449,  Apr. 
12,  1916;  176  App.  Div.  924,  Dec.  28,  1916. 

May  2,  1917,  the  Appellate  Division,  unanimously  and  with- 
out opinion,  affirmed  the  award  in  a  case  that  it  had  previously 
remanded  to  the  Commission  to  determine  whether  the  claimant 
should  be  excused  for  failure  to  give  notice;  the  Commission, 
upon  receiving  the  case  back,  had  found  that  the  claimant  had 
"  told  the  bookkeeper  of  his  employer  of  the  accident  and  its 
consequences  within  ten  days  of  the  accident,  and  such  bookkeeper 
was  the  person  duly  charged  with  the  handling  of  accident  mat- 
ters for  the  employer '':  Winters  v.  Marcotte  <&  Co.,  174  App. 
Div.  936,  Sept.  15,  1916;  S.  D.  R,  voL  10,  p.  639,  Nov.  3,  1916; 
178  App.  Div.  943,  May  2,  1917. 

In  the  case  of  a  driver  who  fell  from  the  wheel  of  his  truck 
to  the  ground  and  suffered  injury  to  his  brain  that  terminated 
in  his  death  eight  months  later,  there  was  no  written  notice  but 
the  employer's  physician  had  supplied  a  physician.  The  employer 
did  not  raise  the  question  of  absence  of  notice  at  the  Commis- 
sion's hearings  but  raised  it  later  upon  appeal.  The  Attomqr- 
General  argued  tjiat  the  failure  to  raise  it  at  the  hearings 
constituted  waiver.  The  Appellate  Division  affirmed  an  award 
to  the  injured  employee  and  later  affirmed  an  award  to  his 
widow.  Both  decisions  were  unanimous  and  without  opinion: 
Henderson  v.  Donovan  Co.,  Case  No.  16407,  Feb.  3,  1917;  178 
App.  Div.  946,  May  17,  1917 ;  Death  Case,  No.  19214,  Jan.  24. 
1918;  185  App.  Div.  901,  July  2,  1918. 

July  3,  1917,  the  Appellate  Division,  unanimously  and  with- 
out opinion,  affirmed  an  award  to  an  engineer  who  had.  fallen 
astride  a  hot  pipe  and  had  suffered  a  slight  bum  which  had  not 
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seemed  to  amount  to  much  and  had  not  troubled  him  or  prevented 
him  from  working  for  more  than  six  months  after  the  accident. 
It  had  then  suddenly  developed  into  a  cancer.  Upon  ascertaining 
the  seriousness  of  his  condition^  he  had  quit  work  and  had 
informed  his  employer  immediately.  In  making  the  award  the 
Commission  had  excused  failure  to  give  notice  upon  the  ground 
that  the  employer  had  had  notice  as  early  as  it  was  practicable  to 
accomplish  anything:  Richardson  v.  Builders  Exchcmge  Assn.y 
S.  D.  R,  vol.  9,  p.  317,  June  14,  1916;  179  App.  Div.  M:9. 

September  27,  1917,  the  award  in  Ilynes  v.  PuUrrum  Co.  was 
aflSj-med  by  the  Appellate  Division  unanimously  and  without 
opinion  (179  App.  Div.  966).  The  opinion  of  the  Court  of 
Appeals  reversing  the  Appellate  Division's  order  has  been  given 
above,  page  315. 

September  28,  1917,  the  Appellate  Division,  unanimously  and 
without  opinion,  affirmed  an  award  to  an  employee  who  had 
injured  his  knee  by  a  fall  from  a  ladder.  He  had  continued  to 
work  for  three  weeks  after  the  accident  and  had  then  begun  to 
be  lame.  His  employer,  by  his  own  testimony,  had  known  of  the 
fall  at  the  time  of  its  occurence  and  had  known  of  its  result 
when  he  had  stopped  work  but  the  employee  had  failed  to  give 
the  statutory  written  notice:  Rosen  v.  JacohwUz,  File  No.  82203, 
Aug.  81,  1916;  179  App.  Div.  967. 

November  14,  1917,  in  Dorb  v.  Steams  <&  Co.,  the  Commission 
excused  failure  of  an  employee  to  give  notice  of  a  hernia  alleged 
to  have  occurred  in  line  of  his  employment  upon  the  ground 
that  he  had  notified  his  boss  within  three  or  four  days  after  the 
disability.  The  boss  did  not  report  the  matter  to  the  employer. 
Upon  appeal  the  Appellate  Division  held  that  the  oral  notice  was 
insufficient  because  it  lacked  detail  and  because  it  had  not  been 
brought  home  to  the  employer.  The  case  was  remitted  to  the 
Commission.     The  Appellate  Division's  opinion  is  as  follows: 

DoBB  V.  Stkaens  &  Co.,  180  App.  Div.  138,  Nov.  14,  IWT. 

CooBBANE,  J. :  The  employer  is  a  corporation  engaged  in  the  buBinesa  of  a 
manufacturing  pharmacist.  The  employee  was  a  shipping  and  order  clerk. 
On  June  23,  1916,  while  lifting  some  heavy  iboixea  containing  the  manufac- 
tured product  of  his  employer  he  sustained  an  acute  right  inguinal  hernia. 
He  continued  working  without  cessation  until  July  third.    (He  then  sought 
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medical  assistance  and  was  informed  as  to  the  nature  of  his  injury.  He 
thereupon  telephoned  to  the  department  where  he  worked  and  said  that  he 
was  sick,  but  made  no  reference  to  an  accident  or  to  the  nature  of  his  illness. 
Three  or  four  days  thereafter  he  went  to  the  place  of  his  employment  and 
informed  the  assistant  foreman  of  the  nature  of  his  injury,  but  even  then  gave 
him  no  information  of  the  time,  place  or  circumstances  of  the  injury  nor  that 
it  was  due  to  an  accident,  nor  that  he  had  sustained  any  accident  while 
working  for  the  employer,  although  the  assistant  foreman  seems  to  have  as- 
sumed that  he  received  the  hernia  in  the  course  of  his  emptoyment.  Mudi 
less  did  the  claimant  make  any  statement  conveying  the  idea  that  he  had  a 
claim  against  the  employer  or  that  he  intended  his  statement  as  the  basis  d 
a  claim.  It  was  the  duty  of  the  assistant  foreman  to  report  accidents  to  the 
employer  but  he  failed  to  do  so  in  this  instance  and  no  report  waa  made.  No 
notice  except  as  aforesaid  has  been  given  the  employer  and  the  employer  iuu 
not  waived  notice  or  recognized  the  accident  in  such  a  manner  as  to  render 
unnecessary  the  formality  of  a  notice. 

Section  18  of  the  Workmen^s  Compensation  Law  (Oonsol.  (Laws,  chap.  €7; 
Laws  of  1914,  chap.  41)  provides  explicitly  that  within  ten  days  after  dis- 
ability a  notice  in  writing  stating  the  time,  place,  nature  and  cause  of  the 
injury  shall  be  given  the  employer,  and  that  '*  if  the  employer  be  a  corpora- 
tion, then  such  notice  may  be  given  to  any  agent  or  officer  thereof  upon  whom 
l^gal  process  may  be  served,  or  any  agent  in  chaige  of  the  business  in  tt^ 
place  where  the  injury  occurred,"  and  that  the  failure  to  give  such  notice, 
unless  excused  by  the  Commission  either  because  it  could  not  have  beoi  given 
or  on  the  ground  that  the  State  fund,  insurance  company,  or  employer,  as  the 
case  may  be,  has  not  been  prejudiced  thereby,  shall  be  a  bar  to  any  claim. 

In  Matter  of  Bloomfield  v.  November  (219  N.  Y.  374)  it  was  held  that  if 
the  circumstances  are  such  as  to  justify  failure  to  serve  the  notice,  the  fact 
of  such  circumstances  should  be  set  forth  by  the  Oommission  as  one  of  the 
facts  constituting  the  basis  of  the  award,  and  that  the  Commission  should 
make  apparent  the  groimd  upon  which  it  excuses  the  f-ulure  to  serve  notiea 
(See,  also,  to  the  same  effect,  Prokopiak  v.  Buffalo  Gku  Co.,  176  App.  Div. 
128.) 

The  only  compliance  by  the  Oommission  with  these  requirements  is  the 
finding  that  "  the  employer  was  not  prejudiced  by  such  failure  for  the  reason 
that  his  duly  authorized  agent  thereto  was  aware  of  the  accident  within  three 
or  four  days  of  disability/*  although  this  is  coupled  with  the  additional  finding 
that  such  ^ent  made  no  report  to  the  employer.  The  reason  assigned  by  the 
Commission  for  its  action  is  that  under  section  21  of  the  act  there  is  a  pre- 
sumption that  the  notice  was  sufficient.  The  presumption  as  to  notice  created 
by  that  section  means  the  notice  which  the  statute  requires.  It  is  the  written 
notice  of  section  18  which  is  protected  by  the  presumption  of  section  21.  The 
presumption  disappears  simultaneously  with  the  establishment  of  the  fact  that 
the  claimant  has  not  complied  with  section  18.  Then  the  burden  properiy 
falls  on  him  to  estshlish  affirmatively  that  his  failure  has  not  been  prejudiciaL 

The  practice  of  the  Commission  in  this  case  completely  nullifies  the  statu- 
tory requirement  for  written  notice.  The  statute  provides  that  written  notice 
may  be  given  to  the  employer  in  the  case  of  a  corporation,  by  delivermg  it  to 
an  agent  possessing  certain  qualifications  specified  in  the  statute.  Bat  the 
Commission  has  excused  the  failure  to  give  the  writtm^  notice  and  found 
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that  the  employer  and  insurance  carrier  were  not  prejudiced  by  such  failure 
solely  because  an  oral  notice  was  given  to  an  agent.  It  is  obvious  beyond 
discussion  that  the  effect  of  this  is  to  hold  that  oral  notice  in  all  instances  to 
an  agent  of  a  corporation  is  sufficient,  and  the  statutory  requirement  as  to  a 
written  notice  to  such  agent  is  thereby  destroyed.  It  does  not  help  the  case 
of  the  claimant  that  it  was  the  duty  of  the  agent  to  report  accidents  to  the 
employer.  That  was  a  matter  between  the  agent  and  the  employer.  The 
agent  owed  no  duty  to  the  claimant  to  report  the  accident.  The  statute  casts 
on  the  claimant  the  duty  of  giving  notice  and  provides  what  kind  of  notice  it 
shall  be,  and  specifically  to  whom  it  shall  be  given,  and  the  plain  inference 
therefrom  is  that  the  claimant  cannot  rely  on  a  duty  which  his  fellow-servant 
or  foreman  owes  not  to  him  but  to  the  employer.  The  claimant  cannot  excuse 
his  own  default  by  alleging  the  default  of  another  to  a  person  other  than 
himself.  If  in  the  present  case  the  information  which  the  claimant  gave  the 
assistant  foreman  had  been  passed  along  by  the  latter  to  his  superiors  in  such 
a  way  as  to  arrest  the  attention  of  the  employer  and  excite  it  into  activity  in 
reference  to  the  accident,  or  in  other  words  if  the  purpose  of  the  statutory 
notice  had  been  accomplished,  those  facts  but  not  the  oral  notice  might  have 
constituted  grounds  for  excusing  the  claimant's  default. 

The  cases  cited  point  out  that  the  statutory  notice  should  not  be  regarded 
as  a  mere  formality  and  dispensed  with,  unless  the  circumstances  clearly 
indicate  that  no  prejudice  has  resulted  to  the  employer  and  insurance  carrier. 
The  statute  confers  benefits  on  the  workingman  far  beyond  what  theretofore 
existed.  In  the  present  case  for  instance,  so  far  as  the  facts  are  disclosed, 
the  claimant  would  have  no  cause  of  action  against  the  employer  independ- 
ently of  this  statute.  One  of  the  requirements  of  the  statute  is  that  em- 
ployees shall  notify  the  employer  in  the  manner  provided  by  the  statute  as  a 
condition  of  having  the  benefits  which  it  confers.  The  Legislature  has  seen 
fit  to  safeguard  the  rights  of  employers  and  insurance  carriers  by  requiring 
written  notice  to  be  given  within  a  certain  time  setting  forth  the  details  of  the 
accident.  A  very  essential  and  important  purpose  of  this  notice  is  that  the 
employer  may  have  the  benefit  of  an  early  investigation  of  the  circumstances 
surrounding  the  alleged  accident.  Any  tribunal  assumes  a  heavy  responsibility 
when  it  judicially  determines  that  any  investigation  by  the  employer  if  sea- 
sonably made  would  have  been  fruitless.  Of  course  there  are  eases  where  the 
circumstances  are  so  plain  that  such  a  decision  may  well  >be  made.  Techni- 
calities should  be  brushed  aside  and  a  liberal  application  of  the  statute 
should  be  made  in  favor  of  claimants.  Their  path  should  not  be  beset  with 
difiiculties.  But  on  the  other  hand  'before  the  money  of  an  employer  or  in- 
surance carrier  is  appropriated  in  payment  of  such  claims,  they  should  be 
given  full  and  ample  opportunity  to  investigate  the  claims  and  the  circum- 
stances of  the  accident.  That  is  the  reason  why  the  statute  with  such  par- 
ticularity and  in  such  detail  makes  minute  provision  in  reference  to  the 
notice.  The  Commission  should  be  reasonably  satisfied  that  the  failure  to 
give  notice  has  not  prejudiced  those  who  must  make  compensation.  As 
pointed  out  in  the  cases  cited  the  Commission  should  find  the  facts  from 
which  the  conclusion  reasonably  and  logically  follows  that  the  employer  or 
insurer  has  not  been  prejudiced.  In  this  case  certain  facts  have  been  found 
on  which  the  failure  to  give  notice  has  been  excused  but  such  facts  clearly  do 
not  justify  the  excuse. 
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The  award  should  be  reversed  and  the  matter  remitted  to  the  Ck)fnmii«ian 
for  further  consideration.  All  concurred.  Award  reversed  and  matter  re- 
mitted to  the  Commission. 

Upon  receiving  the  case  back  from  the  court  the  Commission 
gave  Dorb  opportunity  to  present  affirmative  evidence  that  his 
employer  had  not  been  prejudiced  by  his  failure  to  give  statutory 
notice.  Such  evidence  not  being  forthcoming  it  rescinded  his 
award,  December  10,  1917. 

Upon  the  same  day  of  the  Dorb  decision,  the  Appellate  Divi- 
sion, unanimously  and  without  opinion,  affirmed  an  award  to  an 
employee  who  had  incurred  traumatic  hernia,  March  10,  1916, 
but  had  worked  continuously  for  the  employer  till  July  9,  1916. 
About  eleven  days  before  quitting  work,  he  had  told  the  employer 
of  his  trouble  and  the  employer  had  furnished  him  with  medical 
attention.  The  Commission  had  excused  failure  to  give  written 
notice  of  the  accident  and  of  his  death  from  the  hernia: 
Bellafiore  v.  Roman  Bronx  Works,  Bui.,  vol.  2,  p.  213,  June  19, 
1917;  181  App.  Div.  910,  Nov.  14,  1917. 

A  driver  employed  by  a  town  superintendent  hurt  his  hand 
while  operating  a  wagon  lever.  Resulting  infection  caused  his 
death.  In  excusing  absence  of  written  notice,  the  Oommission 
said :  "  This  was  the  first  accident  happening  to  an  employee  of 
the  Town  of  Shelby  under  the  Workmen's  Compensation  Law. 
The  Town  Superintendent  did  not  understand  that  it  was  his 
duty  to  report  accidents  until  about  the  middle  of  December, 
1916.  The  Town  Superintendent  was  aware  of  the  accident 
three  weeks  after  it  happened."  Upon  appeal,  the  Api)ellate 
Division  held  that  the  failure  to  give  notice  had  not  been  properly 
excused.  It  remitted  the  case  to  the  Commission  whidi  struck 
the  above  specific  declarations  from  the  findings  and  substituted 
a  mere  general  statement  that  neither  the  employer  nor  the  insur- 
ance carrier  had  been  prejudiced  by  the  failure  to  give  notice. 
Upon  a  renewed  appeal  under  these  amended  findings  the  Appel- 
late Division  affirmed  awards  to  the  injured  employee  and  to  his 
widow  unanimously  and  without  opinion:  Swart  v.  Tovm  of 
Shelby,  Death  File,  No.  17112,  Jan.  25,  1917;  181  App.  Div. 
915,  Nov.  28,  1917;  S.  D.  R,  vol.  16,  p.  520,  May  15,  1918: 
186  App.  Div.  927,  Nov.  13,  1918. 

Upon  the  same  day,  November  28,  1917,  that  it  handed  down 
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the  Swart  decision  the  Appellate  Division  handed  down  its  deci- 
sion reversing  the  award  in  the  Bloomfield  case  with  opinion, 
the  text  of  which  has  been  given  above,  page  306. 

A  month  later  the  Appellate  Division  reversed  the  awards  and 
remitted  the  cases  of  Berisso  v.  Leag<m  and  Gordon  v.  HoTbrook, 
Cabot  d  Rollins  Corp.,  upon  authority  of  its  decision  in  Dorh  v. 
Steams  &  Co.,  above,  page  329.  In  the  Berisso  case,  a  truck 
driver  was  alleged  to  have  contracted  a  fatal  hernia  while  lifting 
heavy  cases  of  merchandise.  There  were  no  eye  witnesses  of  his 
accident  and  the  only  notice  within  the  time  limits  was  verbal 
notice  by  the  widow.  In  the  Gordon  case  an  iron  worker's  eye 
was  struck  by  a  piece  of  hot  steel.  He  notified  his  foreman 
immediately  and  was  instructed  to  see  a  doctor  but  failed  to  give 
written  notice  within  ten  days.  There  were  minority  but  no 
majority  opinions  in  these  two  cases.  The  minority  opinions 
are  as  follows: 

Beusso  v.  Leaoan,  181  App.  Div.  958,  Dec.  28,  1917. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  entered  on  the 
6th  dpy  of  July,  1917. 

Award  reversed  and  matter  remitted  to  the  Commission  on  the  authority 
of  Dorh  V.  Sfea/ms  d  Co.  (180  App.  Oiy.  138).  All  concurred,  except  KeUogg, 
P.  J.,  dissenting  in  memorandum,  in  which  Lyon,  J.,  concurred. 

Kellooo,  p.  J.  (dissenting) :  The  accident  was  May  nineteenth,  the  death 
May  twenty-seventh.  Verhal  notice  was  given  May  twenty-eighth.  Upon  the 
blanks  iumished  'by  the  Commission  they  asked  the  claimant  to  state  "Has 
notice  been  served  on  employer  ? "  She  answered,  "  Yes."  To  the  question, 
"If  so,  how?  (by  delivery  or  registered  mail)"  she  answered  "verbally." 
To  the  question,  "What  date"  she  answered,  "About  May  28tli,  1916." 
Neither  party  introduced  any  evidence  upon  that  subject  and  the  position  of 
each  must  rest  upon  those  answers.  The  notice  referred  to  in  the  blanks 
furnished  by  the  Commission  evidently  relates  to  notice  of  the  facts  required 
by  law  to  be  given.  We  must,  therefore,  conclude  that  the  only  defect  in  the 
notice  of  death  was  that  it  was  verbal  and  not  written.  All  reasonable  in- 
tendments are  in  favor  of  the  claim  and  of  the  service  of  proper  notice.  The 
Commission  finds  that  after  the  injury  the  claimant  was  in  no  condition  to 
give  notice  and  that  he  died  within  the  ten  days,  and  that  the  employer  having 
verbal  notice  of  the  death  next  day  was  not  prejudiced.  The  requirement  of 
notice  is  not  to  defeat  the  employee  by  a  technicality,  but  is  to  secure  to  the 
employer  an  opportunity  to  investigate  the  facts  and  find  whether  it  has  a 
defense.  When  the  employer  received  verbal  notice,  it  had  every  advantage  it 
could  have  acquired  if  a  written  notice  had  been  given;  it  was  enabled  fully 
to  ascertain  the  facts  and  defend  itself.  Upon  the  record  it  was  a  fair  ques- 
tion of  fact  whether,  the  notice  being  verbal  instead  of  written  but  being 
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within  the  statutory  time,  the  employer  and  carrier  were  prejudiocsd  by  the 
fact  that  it  was  not  in  writing.  The  ccmclusion  of  the  Commission  upon  thai 
question  of  fact  is  binding  upon  us.  I  favor  an  affirmance,  Lton,  J., 
concurred. 

GoBDOiV  V.  HoLBBUOK,  Cabot  A.  RoLLiNs  CoBP.,  181  App.  Div.  959, 
Dec.  28,  1017. 

Appeal  from  an  award  of  the  State  Industrial  Commission,  entered  on  the 
30th  day  of  July,  1917. 

Award  reversed  and  matter  remitted  to  Commission  on  the  authority  of 
Dorb  V.  Stearns  d  Co.  (180  App.  Div.  138).  All  concurred,  except  KeDogg, 
I*.  J.,* dissenting  in  memorandum,  in  which  Lyon,  J.,  concurred. 

EsLLOoo,  P.  J.  (disBenting) :  The  accident  was  March  30,  1916.  The 
disability  did  not  occur  until  May  21st;  up  to  that  time  the  claimant  did  not 
consider  his  injury  serious.  The  accident  took  place  in  the  presence  of  the 
foreman  and  the  facts  of  the  injury  were  then  stated  to  him.  June  third  the 
employer  wrote  the  insurance  company  the  particulars  of  the  accidoat  and 
the  company  conceded  on  the  hearing  that  it  had  notice  of  the  accident  June 
third.  There  is  no  evidence  that  the  foreman  did  not  tell  the  company  of 
the  accident  at  that  time;  it  was  clearly  his  duty  to  do  so,  and  if  the  com- 
pany claims  that  he  did  not,  it  should  have  made  proof  of  that  fact.  The 
Conunission  finds  that  written  notice  was  not  given  within  ten  days  of  tiie 
accident,  but  says  the  company  or  carrier  was  not  prejudiced  because  the 
company  knew  of  the  facts.  It  overlooks  the  fact  that  the  notice  ia  to  be 
given  ten  days  after  the  disability,  and  not  after  the  injury,  and  we  have 
seen  by  the  admissions  of  the  company  that  on  June  third  it  had  full  notice, 
and  that  was  but  thirteen  days  aiter  the  disability.  Upon  this  evidence  it 
was  a  fair  question  for  the  Commission  to  determine  as  a  matter  of  fact 
whether  the  company  was  prejudiced  by  failure  to  give  notice,  and  its  deter- 
mination upon  the  facts  appearing  in  the  record  and  found  by  the  Commission 
is  conclusive  upon  us.    I  favor  an  affirmance.    Lyon  J.,  concurred. 

Upon  reconsidering  the  Berisso  case,  June  11,  1918,  the  Com- 
mission denied  award  upon  the  ground  that  it  could  not  find 
that  the  employer  and  insurance  carrier  had  not  been  prejudiced 
and  that  proof  of  the  accident  was  wholly  hearsay. 

Upon  reconsidering  the  Gordon  case,  the  Commission  renewed 
the  award  upon  ground  that  the  claimant's  mother  had  given  a 
sufficient  written  notice  within  ten  days  and  the  Appellate  Divi- 
sion affirmed  this  renewed  award  unanimously  and  without  opi- 
nion: S.  D.  R.,  vol.  17,  p.  588,  BuL,  vol.  3,  p.  219;  June  11, 
1918;  —  App.  Div.  — ,  May  7, 1919. 

January  18,  1918,  the  Appellate  Division,  unanimously  and 
without  opinion,  affirmed  an  award  in  the  case  of  an  employee 
who  had  died  of  pneumonia  due  to  infection  of  a  finger  cut  by 
him  while  washing  bottles.    He  had  worked  for  about  ten  days  fol- 
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lowing  the  accident  and  then  had  reported  the  infection  to  the 
acting  superintendent  of  his  employer's  plant  The  Commission 
had  excused  failures  to  give  statutory  written  notice  of  the 
accident  and  of  the  ensuing  death:  Rodgers  v.  Borden's  Con- 
densed Milk  Co.,  Death  File,  No.  27351,  July  18,  1917;  182 
App.  Div.  906,  Jan.  18,  1918. 

The  question  of  notice  figured  in  another  Appellate  Division 
case  of  the  same  date  with  the  Rodgers  case:  Bader  v.  Oold- 
stein  Scrap  Iron  &  Steel  Co.,  BuL,  vol  2,  p.  257,  Aug.  14,  1917; 
182  App.  Div.  907,  Jan.  18,  1918.  In  the  Bader  case  the 
employer's  bookkeeper  admitted  that  the  claimant  had  come  to 
the  plant  and  told  him  of  the  accident  about  four  days  after 
the  alleged  time  of  its  occurrence  and  that  he,  the  bookkeeper, 
had  thereafter  reported  it  to  the  employer.  The  case  turned 
upon  charges  of  perjury.  The  court  remitted  it  for  further 
findings.  An  hgreement  of  the  employer  to  pay  Bader  a  lump 
sum  finally  on  March  1,  1918,  disposed  of  doubts  and  difficulties. 

March  6,  1918,  the  Appellate  Division  affirmed  awards  in 
McDowell  v.  New  Film  Corp.  or  Dispatch  Film  Corp.,  Bui., 
vol.  3,  p.  10,  Sept.  5,  1917;  183  App.  Div.  910;  and  Stein  v. 
Bright  Star  Battery  Co.,  S.  D.  K,  vol.  14,  p.  590,  BuL,  vol.  2, 
p.  254,  Aug.  6,  1917;  183  App.  Div.  911,  cases  of  failure  to 
give  statutory  notice.  Two  months  later  the  Court  of  Appeals 
affirmed  the  Stein  award:  223  N.  Y.  Rep.  688,  May  14,  1918. 
Both  of  these  were  eye  injury  cases.  In  the  McDowell  case  a 
moving  picture  film  jumped  from  its  reel  and  splashed  film 
cement  in  the  eye  of  an  examiner,  ruining  its  sight.  The  Com- 
mission excused  failure  of  the  examiner  to  give  written  notice 
upon  the  ground  that  the  employer  had  known  of  the  accident  at 
once  and  the  injured  examiner  had  procured  treatment  with 
reasonable  diligence.  In  the  Stein  case,  the  Commission  found 
that  the  injured  employee's  immediate  superior  had  witnessed 
the  accident  and  had  verbally  informed  the  president  of  the 
company  of  it  next  day. 

Following  the  McDowell  and  Stein  decisions  of  the  Appellate 
Division  in  point  of  time  came  the  second  decision  of  the  Court 
of  Appeals  in  Bloomfield  v.  November  and  its  decision  in  Hynes  v. 
Pullman  Co.,  the  texts  of  which  have  been  given  above,  pages 
312,  315. 
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May  8,  1918,  the  Appellate  Division  aflSnned  an  award  involv- 
ing failure  to  give  written  notice,  unanimously  and  without 
opinion,  notwithstanding  that  the  employer  asserted  prejudice; 
the  employee,  a  motorman,  was  rendered  meutally  incompetent  by 
striking  his  head  against  his  car  in  a  collision;  the  employer  was 
aware  of  the  accident  but  claimed  that  the  motorman's  mental 
condition  was  due  to  syphilis;  the  question  of  notice  was  thor- 
oughly argued  in  the  briefs:  Gregson  v.  Union  Railway  Co., 
Case  No.  50282,  Dec.  10,  1917;  184  App.  Div.  919. 

May  17,  1918,  the  Appellate  Division  handed  down  an  opinion 
affirming  an  award  in  Twonko  v.  Rome  Brass  Co.,  the  case  of  an 
employee  who  caught  his  foot  in  the  floor  of  his  employer's  plant 
and  sprained  his  ankle.  The  employee  failed  both  to  give  written 
notice  and  to  file  a  claim  for  compensation  within  the  time  limits. 
The  Appellate  Division  found  ground  of  excuse  for  him  on  both 
heads.  On  the  score  of  notice  it  held  that  the  employer's  com- 
plete knowledge  of  the  accident  within  ten  days  through  sources 
other  than  written  notice  rendered  the  failure  to  serve  such  notice 
immaterial  The  part  of  the  opinion  relating  to  notice  is  as 
follows : 

Twonko  v.  Rome  Brass  k  Oofpeb  Co.,  183  App.  Div.  292,  May  17,  1918, 

in  part. 

H.  T.  Kellogg,  J.:  The  claimant  caught  his  foot  in  a  hole  in  a  concrete 
floor  Tvhile  at  work  in  the  plant  of  his  employer,  and  sprained  his  ankle.  He 
continued  to  work  throughout  July  20,  1914,  the  day  of  the  accident,  and 
worked  the  following  day.  He  then  remained  away  from  work  until  August 
21,  1914,  when  he  returned,  worked  for  three  days,  and  thereafter,  leaving  the 
employment,  never  worked  again.  He  was  conflned  to  a  hospital  from  Sej>- 
tember  23,  1914,  to  January  1,  1915.  Infection  had  set  in  as  a  result  of  the 
accident,  and  the  ankle  bones  had  become  diseased.  When  he  left  the  hospital 
the  ankle  joint  was  stiiT  and  useless.  He  failed  to  give  a  notice  of  claim  to 
his  employer  within  ten  days  after  discd>ility,  and  neglected  to  file  a  claim 
for  compensation  within  a  year.  Nevertheless  the  Commission  found  an 
award,  and  this  appeal  was  taken. 

The  claimant  informed  his  immediate  foreman  of  the  facts  of  the  accident 
on  the  day  that  it  occurred,  and  within  two  or  three  days  thereafter  exhib- 
ited his  injured  leg  to  an  upper  foreman  or  "  bigger  boss."  About  two  months 
after  the  accident  he  told  physicians  at  the  hospital,  where  he  was  confined, 
how  the  accident  occurred,  and  they  reported  to  the  employer  and  infflirance 
carrier.  Thereafter  the  services  of  these  physicians  were  paid  by  the  insor- 
ance  carrier.    On  September  26,  1914,  or  sixty-six  days  after  the  accident,  iht 
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employer  made  written  report  of  the  acddeot  to  the  carrier.  This  repoit 
contained  the  following  statement:  ''Date  of  accident:  Twentieth  day  of 
July,  1914.  Did  accident  happen  on  the  premises?  Yes.  At  the  plant T  Ye». 
Away  from  the  plant  of  employer?  No.  Was  employee  injured  in  course  of 
employment?  Yes."  It  also  contained  the  following:  ''Describe  in  full  how 
the  accident  occurred.  Turned  his  ankle  over.  He  woiiLed  balance  of  the  day 
and  the  following  day,  then  stayed  out  imtil  August  10th,  when  he  came  back 
and  worked  for  three  days  only.  Has  been  out  ever  since.  State  nature  and 
extent  of  injury.  Doctor  reports  that  he  cannot  tell  at  this  time  as  the  ankle 
is  so  swollen.'' 

The  service  of  a  notice  of  claim  furnishes  an  employer  with  an  opportunity 
to  make  immediate  investigation  before  witnesses  have  dispersed,  and  while 
they  may  still  remember  the  facts  of  an  accident.  If  otherwise  than  through 
an  investigation  prompted  by  the  service  of  a  notice  the  employer  has  knowl- 
edge of  the  facts,  a  failure  to  serve  a  notice  Is  not  prejudicial,  no  matter  at 
how  late  a  date  the  knowledge  is  acquired.  In  this  case  we  find  that  within 
two  months  of  the  accident  the  employer,  without  qualification,  asserted 
entire  knowledge  aa  to  the  manner  of  its  occurrence  and  the  injury  inflicted. 
It  was  a  just  inference  from  this  proof  that  the  employer  through  the  agency 
of  the  foreman  or  otherwise  did  actually  acquire  information  concerning  the 
accident  which  was  fully  as  illuminating  as  any  information  he  might  have 
received  had  the  notice  been  served.  Moreover,  the  employer  in  his  statement 
made  as  upon  knowledge,  asserted  facts  in  relation  to  the  accident  which 
exactly  correspond  to  the  facts  as  alleged  in  the  statement  of  claimant.  Since 
the  employer  did  have  perfect  knowledge  of  the  facts  of  the  case,  as 
clearly  asserted  by  him,  it  is  not  material  whether  or  not  the  acquisition  of 
such  knowledge  had  been  rendered  difficult  by  the  lack  of  service  of  a  written 
notice.    Clearly,  therefore,  the  employer  was  not  prejudiced. 

Upon  appeal  from  the  Appellate  Division's  order,  the  Court 
of  Appeals  handed  down  an  opinion  which  passed  over  the  ques- 
tion of  notice  but  reversed  the  order  of  the  court  below  because  of 
the  employee's  failure  to  file  his  claim  within  the  year's  time  limit. 
That  part  of  the  Appellate  Division's  text  relating  to  such  time 
limit  and  the  Court  of  Appeals  text  are  given  above,  pages  256- 
259. 

May  24,  1918,  the  Appellate  Division  without  opinion,  two 
justices  dissenting,  afiirmed  an  award  in  Belcher  v.  Ca/rthage 
Machine  Co.,  in  which  the  employer's  brief  asserted  prejudice 
from  failure  to  give  written  notice:  184  App.  Div.  922.  The  Com- 
mission had  excused  the  failure  on  ground  that  the  employer's 
secretary  and  treasurer  had  had  verbal  notice  within  the  ten  days' 
limit  and  due  care  had  been  given.  Upon  appeal  from  the  Appel- 
late Division's  order,  the  Court  of  Appeals  reversed  the  order 
with  opinion  upon  ground  that  the  evidence  was  uncorroborated 
hearsay  but  said  nothing  about  the  failure  to  give  notice.     The 
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text  of  its  opinion  states  the  facts  of  the  case  and  is  given  abov^, 
page  287. 

July  1,  1918,  the  Appellate  Divison  reversed  the  award  in 
DeGaglio  v.  Bradley  Contracting  Co,  upon  ground  that  the  claim 
for  compensation  had  not  been  filed  within  a  year ;  in  its  opinion, 
text  of  which  appears  above,  page  265,  it  said  nothing  relative  to 
the  employee's  failure  to  give  written  notica  Excusing  th*? 
employee  upon  this  score,  the  Commission  had  said: 

DeGaouo  v.  Bbadley  Gontbactiivg  Co.,  S.  B.  R.,  voL  Id,  p.  590,  Dec  11, 

1917,  in  part. 

John  DeGaglio  did  not  give  his  employer  written  notice  of  injury  within 
ten  days  after  disability,  but  the  head  superintendent  on  the  work  had 
knowledge  of  the  accident  at  the  day  of  the  happening  thereof  and  one  of  the 
members  of  the  employer  firm  had  knowledge  of  the  accident  at  least  on  the 
day  that  the  disability  occurred,  that  is,  on  the  day  claimant  had  to  stop 
work,  the  claimant  on  that  day  having  verbally  notified  James  Bradley  of 
said  accident;  also  the  reasonable  inference  is  that  in  giving  the  ciainHutt 
lighter  work  after  the  accident,  and  in  making  payments  hereinbefore  re- 
ferred to,  that  the  employer  had  knowledge  of  the  accident.  Therefore,  the 
employer  and  self-insurer  was  not  prejudiced  by  such  failure. 

July  2,  1918,  the  Appellate  Division  approved  the  award  in 
O'Esau  V.  Bliss  Co,,  though  no  written  notice  had  been  given. 
The  Commission  had  found  that  the  employer  was  aware  of  the 
accident  to  O^Esau's  finger  upon  the  date  of  its  happening  and 
provided  immediate  medical  attention  and,  in  a  second  and  later 
finding,  had  simply  held  that  neither  the  employer  nor  the  insur- 
ance carrier  had  been  prejudiced  by  O'Esau's  failure  to'  give 
notice.  After  review  by  the  Commission  and  renewed  appeal 
the  Appellate  Division  reversed  the  disability  award  of  the  O'Esau 
case  for  failure  to  file  claim,  with  opinion  given  above,  page  261. 

September  26,  1918,  the  Appellate  Division  reversed  the  award 
and  dismissed  the  claim,  with  opinion,  in  the  case  of  a  produce 
dealer^s  employee  whose  eye  had  been  injured  by  a  particle  of 
dirt ;  though  there  had  been  unsatisfactory  oral  notice  instead  of 
written  notice,  the  Commission  and  the  court  gave  main  attention 
to  the  question  of  coverage  and  the  court's  decision  appears  to 
have  turned  on  such  question:  Dugam  v.  McArdle,  S.  D.  R,  vol 
16,  p.  472,  Bui.,  vol.  3,  p.  190,  May  10,  1918;  184  App.  Div.  570» 
Sept.  26,  1918.     The  Appellate  Division's  order  was  affirmed  by 
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the  Court  of  Appeals,  January  21,  1919.  The  case  will  be  pre- 
sented under  the  subject  of  coverage  in  a  later  bulletin. 

November  13,  1918,  the  Appellate  Division  gave  decisions  on 
seven  cases  appealed  on  ground  of  absence  of  notice.  In  one  of 
these,Swart  v.  Town  of  Shelby,  commented  upon  above,  page  332, 
the  award  was  unanimously  affirmed  after  having  been  reversed 
and  remitted  because  of  improper  excuse  of  notice. 

In  a  second  case,  the  Court  reversed  the  award  and  remitted  tho 
case  for  want  of  due  notice,  with  opinion  as  follows : 

Ck)LON  ▼.  Amksolcan  Linoleum  Mfg.  Co.,  184  App.  Div.  734,  Nov.  13,  1018. 

CocHBAins,  J. —  The  accident  happened  on  July  14,  1917.  The  €k>mmiBBion 
has  found  that  due  notice  of  injury  was  given  to  the  employer.  This  means 
such  a  notice  as  in  required  by  section  18  of  the  Workmen's  Compensation 
1>aw  (Consol.  Laws,  chap.  67;  Laws  of  1914,  chap.  41),*  and  that  it  was 
given  in  the  manner  and  to  the  appropriate  person  specified  in  that  section. 
The  only  written  notice  was  of  the  most  informal  nature  and  was  not  intended 
as  a  compliance  with  the  statute.  It  was  directed  and  delivered  to  an  as- 
sistant foreman  and  accompanied  a  request  that  the  wages  of  the  claimant  be 
paid  to  the  messenger  making  the  delivery.  It  consisted  merely  of  a  state- 
ment in  a  familiar  style  to  a  friend  as  to  the  injury  which  the  writer  had 
received.  It  naturally  did  not  contain  all  the  details  required  by  the  statute. 
The  aasistant  foreman  to  whom  it  was  personally  delivered  was  not  a  person 
to  whom  the  statutory  notice  might  be  so  given.  Due  notice  of  the  injury, 
therefore,  was  not  given  to  the  employer.  {Dorb  V.  Steams  do  Co.,  180  App. 
Div.  138.)  The  finding  of  the  Commission  is  against  the  undisputed  evi- 
dence. If  the  failure  to  give  the  statutory  notice  has  not  resulted  in  preju- 
dice to  the  appellants,  the  Commission  should  make  the  appropriate  findings. 

The  award  should  be  reversed,  and  the  matter  remitted  to  the  Commission. 
All  concurred.    Award  reversed,  and  matter  remitted  to  the  Commission. 

In  a  third  case,  the  employer  had  failed  to  secure  compensa- 
tion and  the  court  reversed  the  award  and  dismissed  tho  claim 
apparently  upon  the  ground  that  the  employee  had  no  right  to 
pursue  a  compensation  claim  after  electing  to  bring  an  action  for 
damages  and  failing  to  prosecute  the  action;  the  employer  also 
asserted  lack  of  written  notice  but  the  claimant  presented  proof  of 
oral  notice  followed  by  immediate  medical  attention  from  the 
employer ;  the  court's  majority  and  minority  opinions  in  the  case 
are  presented  above,  pages  273,  274:  Crinhri  v.  Gross,  S.  D.  R., 
vol.  16,  p.  432,  Apr.  17,  1918;  184  App.  Div.  817,  Nov.  13,  1918. 


*  Since  amd.  by  Laws,  1918,  chap.  634.     [Rep. 
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In  a  fourth  case,  the  clothing  of  a  railroad  roundhouse  employee 
had  caught  fire  and  his  employer  had  conveyed  him  to  a  hospital. 
In  excusing  failure  to  give  written  notice  the  ComnuBsion  said : 

The  nature  of  the  injury  and  the  seriousness  of  the  same  constitiite  suf- 
ficient reason  why  written  notice  of  injury  could  not  be  given,  to  the  em- 
ployer within  ten  days  after  dieability. 

The  court  aflSrmed  an  award  to  the  injured  employee  unani- 
mously and  without  opinion :  Bianc  v.  New  York  Central  jB.  R. 
Co.,  S.  D.  E.,  vol.  16,  p.  424,  April  8,  1918;  186  App.  Div.  925, 
Nov.  13,  1918. 

In  a  fifth  case,  a  splinter  of  ivory  had  injured  the  eye  of  a 
piano  key  maker ;  the  injured  employee  had  informed  his  employer 
by  telephone  message  within  the  ten  days'  limit ;  the  court  aflfirmed 
the  award  unanimously  and  without  opinion :  Gollnick  v.  Stein- 
way  &  Sons,  Case  No.  52190,  June  10,  1918;  186  App.  Div.  926, 
Nov.  18,  1918. 

In  a  sixth  case,  a  trolley  conductor  had  been  struck  by  an  auto- 
mobile while  lowering  the  running  board  of  his  car ;  the  Commis- 
sion's finding  is  of  interest  for  its  formal  invocation  of  the  pre- 
sumption that  notice  had  been  given  and  for  its  assertion  of 
estoppel  by  reason  of  agreement.     The  passage  is  as  follows: 

It  does  not  appear  whether  written  notice  of  injury  was  given  to  the  em- 
ployer within  ten  days  after  disability,  but  it  has  not  been  establi^ed  as  a 
fact  that  such  notice  was  not  given,  and  it  is,  therefore,  preaumed  under 
section  21  of  the  Compensation  Law  that  sufficient  notice  was  given.  On  the 
other  hand,  the  employer  and  self-insurer  was  not  prejudiced  by  the  failure, 
if  any,  to  give  written  notice  of  injury  to  the  employer  within  ten  days  after 
di»a!bility.  The  employer  and  self -insurer  is  also  estopped  to  raise  any  ques- 
tion in  respect  to  said  notice  by  reason  of  the  written  agreement  for  the 
payment  of  compensation  entered  into  on  May  14,  1917. 

The  court  found  that  no  appeal  had  been  taken  in  tliis  case: 
Marra  v.  Nassau  Electric  R.  R.  Co.,  S.  D.  R,  vol.  16,  p.  501,  May 
10,  1918;  186  App.  Div.  923,  Nov.  13,  1918. 

In  the  seventh  case,  a  pressroom  foreman  had  fractured  a  rib 
by  striking  his  side  against  a  press ;  the  accident  had  terminated 
fatally;  there  had  been  verbal  but  not  written  notice;  the  employer 
claimed  prejudice  but  the  court  affirmed  the  award  unanimously 
and  without  opinion:  Rinke  v.  Langer  Printing  Co.,  Case  No. 
69304,  Apr.  29,  1918;  186  App.  Div.  926,  Nov.  13,  1918. 

On  the  same  date  with  the  above  seven  decisions  relative  to 
excuses  of  notice  by  the  Commission,  the  Appellate  Division 
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handed  down  a  decision  unanimously  aflirraing  the  Commission's 
refusal  to  excuse  want  of  notice  in  the  case  of  an  employee  who 
alleged  an  accident  to  his  eye  due  to  a  spark  flying  from  a  furnace 
fire.  The  court  emphasized  the  point  that  *^the  employer  and 
the  insurance  carrier  have  a  right  to  an  opportunity  to  inquire 
into  the  happening  of  the  accident."     Its  opinion  is  as  follows: 

AivDBEWs  V.  BuTLFa  MANUFACTTTBmo  Co.,  184  App.  Div.  698,  Nov.  13,  1918. 

Woodward,  J.:  The  claimant  demanded  compensation  for  an  injury  to  his 
eye,  practically  destroying  its  usefulness,  alleged  to  have  been  due  to  an 
ftccidental  flying  of  a  spark  from  a  furnace  fire  under  a  boiler.  The  State 
Industrial  Oommission  found  the  fact  of  the  accident,  that  it  was  within  the 
statute,  but  refused  to  make  an  award  upon  the  ground  that  no  notice  in 
writing  was  given  to  the  employer  or  the  insurance  Carrier,  and  that  both  of 
these  were  prejudice4  by  the  failure  to  comply  with  the  requirements  of  sec- 
tion 18  of  the  Workmen's  Compensation  iLaw  (Consol.  Laws,  chap.  67  [Laws 
of  1914,  chap.  41],  §  18.  Since  amd.  by  Laws  of  1918,  chap.  634).  The 
claimant  appeals  from  this  determination.  The  accident  happened  on  No- 
vember 23,  1917. 

The  determination  of  the  State  Industrial  Oommission  should  be  affirmed. 
The  presumption  is,  in  the  absence  of  evidence  to  the  contrary,  that  the  fail- 
ure of  the  claimant  to  give  the  notice  required  by  law  is  prejudicial  to  the 
employer  and  insurance  carrier.  It  is  only  where  the  claimant  is  able  to  show 
that  the  notice  could  not  have  been  given,  or  that  the  insurance  carrier  and 
employer  were  not,  in  fact,  prejudiced  by  the  failure  to  give  the  notice,  that 
there  is  any  justification  for  the  State  Industrial  Oonunisaion  to  excuse  the 
failure.  {Sicardi  v.  Bamoff  Hat  Co.,  Inc.,  176  App.  I>iv.  13.)  It  is  not 
enough,  in  a  given  case,  that  the  injury  might  not  have  been  limited  in  its 
effect  by  prompt  action;  the  employer  and  the  insurance  carrier  have  a  right 
to  an  opportunity  to  inquire  into  the  happening  of  the  accident.  It  is  a  very 
simple  matter,  on  discovering  an  injury  to  an  eye,  to  fix  the  time  and  place 
of  the  happening  of  the  same,  to  come  within  the  provisions  of  the  Work- 
men's Ck>mpensation  Law,  though  in  fact  it  may  have  been  received  under 
circumstances  involving  no  liability,  and  those  who  are  called  upon  to  pay  for 
the  injury  have  a  right  to  have  the  matter  called  to  their  attention  in  the 
manner  prescribed  by  the  act.  Where  this  is  not  done  the  claimant  must 
afford  the  evidence  to  warrant  the  State  Industrial  Oommission  in  excusing 
the  neglect.  That  is  the  condition  upon  which  the  right  to  compensation, 
without  respect  to  the  negligence  of  the  employer,  is  based,  and  it  may  not  be 
disregarded. 

The  determination  of  the  State  Industrial  Oommission  should  be  affirmed. 
Determination  unanimously  affirmed. 

A  week  later  than  the  above  decisions  the  Appellate  Division, 
without  opinion,  two  justices  dissenting,  affirmed  an  award  to  a 
lard  weigher  whose  eye  had  been  hurt  hy  a  flying  piece  of  steel 
and  who  had  not  stopped  work  for  several  days  after  the  accident ; 
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the  Attorney-General  asserted  that  the  man  to  whom  the  accident 
should  have  been  reported  was  on  vacation  and  that  the  injured 
employee  had  reported  verbally  to  the  acting  foreman;  the 
employer  declared  that  the  eye  might  have  been  saved  by  prompt 
treatment  and  that  syphilis  had  been  an  independent  cause;  the 
Appellate  Division's  order  has  been  affirmed  by  the  Court  of 
Appeals:  Sanders  v.  NationaZ  Biscuit  Co.,  Case  No.  71172, 
May  27,  1918;  186  App.  Div.  930,  Xov.  18,  1918;  226  N.  Y. 
Rep.  — ,  Mar.  11,  1919. 

January  15, 1919,  the  Appellate  Division  affirmed  unanimously 
and  without  opinion  two  awards  in  cases  in  which  the  insurance 
carriers  had  claimed  prejudice  for  want  of  notice.  One  of  the 
injured  employees  was  a  truckman  who  had  been  thrown  from  his 
truck  by  the  sudden  starting  of  his  horses,  had  incurred  injuries 
to  his  head  and  had  died  ten  months  later  after  suffering  from 
headaches,  dizziness  and  marked  general  weakness;  he  had  been 
receiving  compensation  by  agreement  with  his  employer:  Sheridan 
V.  Trainer  Construction  Co.,  Case  No.  71651,  Apr.  3,  1918;  187 
App.  Div.  915,  Jan.  15,  1919.  The  other  injured  employee  was  a 
painter  who  had  incurred  injury  by  hitting  his  head  on  fresco 
work  of  the  ceiling  while  painting;  the  employer  had  reported 
that  he  had  seen  the  accident:  Levin  v.  Somer  &  Nestle,  Case 
No.  64885,  Sept.  20,  1918;  187  App.  Div.  915,  Jan.  15,  1919. 

May  7,  1919,  the  Appellate  Division  affirmed,  unanimously 
and  without  opinion,  four  awards  involving  the  question  of  failure 
to  give  notice,  as  follows:  (1)  a  cabinet  maker  injured  his  knee: 
abscess  set  in  and  infected  his  eye;  his  wife  orally  notified  his 
employer  of  the  accident :  Ahelson  v.  Steinway  S  Sons,  Case  No. 
42922,  Nov.  1,  1918;  —  App.  Div.  — ;  (2)  a  tinshop  foremfui 
hurt  himself  by  a  fall;  his  employer  knew  of  the  accident  the 
same  day:  Marland  v.  Smith  &  Pearson,  S.  D.  R,  vol.  18,  p.  55S, 
Bui.,  vol.  4,  p.  35,  Nov.  12,  1918;  —  App.  Div.  — ;  (3)  a  saw 
mill  fireman  injured  his  eye  while  at  work;  he  reported  the  acci- 
dent verbally  to  his  foreman  next  day;  the  foreman  did  not  report 
to  the  employer:  Kilboum  v.  Woodcock,  Claim  No.  26904,  Oct 
11,  1918;  —  App.  Div.  — ;  (4)  an  iron  worker  injured  his  eve 
while  at  work;  his  mother  gave  sufficient  written  notice  within 
ten  days:     Cordon  v.  Tlolhrook,  Cnhot  ^  Rollins  Corp,,  181  App. 
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Div.  959,  Dec.  29,  1917;  S.  D.  E.,  vol.  17,  p.  588,  Bui.,  vol.  8,  p. 
219,  June  11,  1918;  —  App.  Div.  — . 

June  30,  1919,  the  Appellate  Division  affirmed,  unanimously 
and  with  opinion,  an  award  of  death  benefits  in  a  case  in  which 
the  injured  employee  had  given  timely  notice  of  the  accident  but 
in  which  the  widow  had  failed  to  give  notice  of  the  ensuing  death 
(S.  D.  R.  vol.  18,  p.  579,  Bui.,  vol.  4,  p.  74).  Pertinmt  part  of 
the  opinion  is  as  follows : 

FOLTS  V.  BOBINBON,  —  App.  (Div.  — ,  June  30,  1919,  tti  part. 

Were  the  employer  and  insurance  carrier  prejudiced  by  tlie  failure  of  the 
widow  to  give  notice  of  the  death  T  As  we  have  seen,  immediate  notice  waa 
given  of  the  accident.  The  employer  was  in  constant  touch  with  deceased 
during  the  whole  of  hJA  last  sickness.  Days  when  he  did  not  call  in  person 
he  used  the  telephone  and  also  talked  with  the  doctor.  The  employer  had 
notice  the  day  he  died.  The  son  saw  hinu  The  employer  testified,  "  Went 
to  see  him  two  or  three  days  after  he  died.  Shortly  afterwards  I  saw  the 
widow  and  children.  They  spoke  of  compensation."  In  answer  to  the  ques- 
tion, *'  You  don't  claim,  Mr.  Robertson,  that  any  lack  of  notice  of  this  injury 
has  been  prejudicial  to  you?  No."  In  fact  it  could  not  have  been  prejudicial 
to  either  the  employer  or  insurance  carrier.  Notice  to  or  knowledge  of  the 
employer  is  notice  to  and  knowledge  of  the  carrier.  Dr.  McKenna  testified 
that  in  his  opinion  an  autopsy  would  not  have  shown  whether  the  man  died 
as  the  result  of  a  strain.  An  autopsy  might  not  show  anything.  Probably 
at  the  time  the  autopsy  would  be  absolutely  negative.  Not  only  that  but 
the  employer's  first  report  of  injury  is  signed  May  7,  1917,  which  was  within 
twenty  days  of  the  employee's  death.  Mrs.  Folts  was  ill  immediately  follow- 
ing his  death.  The  award  was  made,  but  was  rescinded  April  2,  1918.  Addi- 
tional testimony  was  taken  on  January  29,  1919,  and  the  award  appealed 
from  was  made.  An  opinion  was  written  by  Commissioner  Sayer  which  was 
adopted  as  the  opinion  of  the  Commission. 

The  award  should  be  affirmed.    Award  unanimously  affirmed. 

Failure  of  the  employee  to  give  notice  of  the  accident,  does  not 
preclude  his  widow  from  claiming  death  benefits  upon  timely 
notice  by  her  of  his  ensuing  death :  O'Esau  v.  Bliss  Co.,  above, 
page  258. 

Instances  of  the  Commission's  denial  of  compensation  because 
of  failure  to  give  notice  are:  Sohole/wshi  v.  Union  Porcelain 
Works,  S.  D.  R.,  vol.  13,  p.  541,  Bui.,  vol.  2,  p.  128,  Mar.  14, 
1917;  Frohder  v.  Van  Gelder,  S.  D.  R,  vol.  14,  p.  573,  Bui., 
vol.  2,  p.  213,  June  19,  1917;  Muller  v.  Westcott  Express  Co., 
Bui.,  vol.  2,  p.  226,  July  5,  1917;  Edwards  v.  Havens  &  Wilde, 
S.  D.  R,  vol.  14,  p.  594,  Bui.,  vol.  2„  p.  254,  Aug.  6,  1917; 
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Kaverumgh  v.  Wolf,  S.  D.  R,  vol.  14,  p.  648,  Bui.,  voL  3,  p.  4v\ 
Sept.  29,  1917 ;  Bloom  v.  British  American  Chemical  Co.,  S.  D. 
R,  vol.  15,  p.  584,  Bui.,  vol.  3,  p.  117,  Jan.  17,  1918;  Lantz  v. 
Treyz  &  Co.,  S.  D.  R,  vol.  16,  p.  479,  BuL,  vol.  3,  p.  200,  Maj 
10,  1918;  Montenari  v.  Renssehier  Valve  Co.,  Bui.,  vol.  4,  p.  7-1 
Dec.  18,  1918;  and  Seammi  v.  Long  Island  It.  R.,  S.  D.  R,  vol. 
18,  p.  Gil ;  Bui.,  vol.  4,  p.  88,  Dec.  23,  1918. 
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PBESTJMPTIONS  IN  FAVOK  OF  COJIFENSATION  CLADQ 
(Workmen's  Compensation  Law,  §  ftl) 

Four  presumptions  in  favor  of  the  injured  employee  are  estab- 
lished by  Workmen's  Compensation  Law,  §  21.  To  successfully 
resist  a  compensation  claim  the  burden  is  upon  the  employer  to 
bring  forward  substantial  evidence  either  (1)  that  the  industrial 
occupation  of  the  employee  and  the  thing  he  was  doing  at  the  time 
of  the  accident  were  not  within  the  compensation  law's  coverage ; 
or  (2)  that  the  employee  did  not  give  sufficient  notice,*  or  (3) 
that  the  injury  was  due  to  the  willful  intent  of  the  employee  to 
harm  himself  or  another,  for  example,  suicide  or  assault ;  or  (4) 
that  the  injury  was  due  solely  to  intoxication  of  the  employee 
while  on  duty.  The  first  of  these  is  of  a  general  character;  the 
other  three  are  specific.  Earlier  cases  illustrative  of  the  operation 
of  these  presumptions  to  advantage  of  the  injured  employee 
through  neglect  or  failure  of  the  employer  to  give  evidence  have 
been  presented  in  Bulletin  81,  pages  394-396. 

A.  No  presumption  of  occurrence  of  accident. —  The  presump- 
tions of  §  21  do  not  put  upon  the  employer  the  burden  of  proving 
no  happening  of  an  accident.  .The  injured' employee  must  show 
the  occurrence  of  an  accident  before  the  presumptions  can  become 
operative.  Disability  or  death  of  an  employee  due  to  disease, 
even  though  the  disease  leads  to  physical  hurt,  as  when  an  attack 
of  heart  trouble  causes  the  employee  to  fall  and  fracture  his  skull, 
is  not  an  accident  within  the  compensation  law's  meaning:  Coir 
litis  V.  BrooMyn  Union  Oas  Co,,  Bulletin  ITfo.  81,  p.  100 ;  Hyland 
v.  Winant,  Bulletin  No.  81,  page  396;  Graffe  v.  Art  Color  Paint- 
ing Co.,  BuL,  vol.  3,  p.  157,  Mar.  14,  1918;  Farrell  v.  American 
Can  Co.,  S.  D.  R,  vol.  16,  p.  444,  Bui.,  vol.  3,  p.  178,  Apr.  23, 
1918;  Caplam,  v.  Belher  Trunk  &  Bag  Co.,  Bui.,  vol.  4,  p.  54, 
Nov.  19,  1918. 

In  Fleming  v.  Oair  Co.  the  employee's  widow  and  daughter 
proved  that  the  hernia  which  led  to  the  death  of  the  husband  and 
father  was  due  to  an  industrial  accident.  Text  of  the  Appellate 
Division's  opinion  affirming  their  cx)mpensation  has  been  given  in 
Bulletin  No.  87,  Part  1,  page  241. 

[346] 
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Though  the  employee's  life  huBg  by  a  thread  because  of  disease, 
his  dependents  proved  that  his  death  was  due  primarily  to  the 
heavy  exertion  of  his  work  in  Oorton  v.  Eastman  Kodak  Co.,  BuL, 
vol.  2,  p.  150,  Apr.  11,  1917;  181  App.  Div.  909,  Xov.  14,  1917: 
and  Woodruff  v.  Comstock,  S.  D.  R,  vol.  15,  p.  648,  Bui.,  vol.  3, 
p.  168,  Mar.  14,  1918;  186  App.  Div.  924,  Nov.  13,  1918.  Other 
such  disease  cases  have  been  presented  in  Bulletin  87,  Part  Ij 
pages  208-248, 

B.  Nonrhazardous  employment  with  incidental  hazardous  ser- 
vices.—  If  an  accidentally  injured  employee  has  been  performing 
two  distinct  services  for  his  employer,  one  hazardous  and  the 
other  not,  for  example,  janitorial  work  and  repair  of  plumbing, 
the  presumption  of  §  21,  subd.  1,  does  not  control.  The  employee 
must  first  prove  that  the  accident  arose  out  of  and  in  the  course 
of  the  hazardous  service:  Fitzsimmons  v.  Wadsioorth:  S.  D.  R, 
vol.  6,  p.  861,  Nov.  24,  1915;  177  App.  Div.  938,  Mar.  7,  1917: 
Oleisner  v.  Oross  &  Herherver,  170  App.  Div.  37,  Nov.  10,  1915: 
Hermann  v.  Wolff,  S.  D.  R,  vol.  18,  p.  609,  Dec.  23,  1918. 
Text  of  Commissioner  Lyon's  opinion  in  the  Fitzsimmons  case, 
which  cites  the  Gleisner  opinion,  and  text  of  the  Gleisner  opinion 
are  in  Bulletin  81,  pages  89,  396. 

C.  Presumption  that  the  claim  comes  within  the  law's  coverage. 
—  Occurrence  of  an  accident  having  been  proven,  subdivision  one 
of  section  twenty-one  sets  up  a  presumption  that  the  injury  has 
arisen  out  of  and  in  the  course  of  the  employment. 

1.  Operation  of  plant, —  No  evidence  having  been  offered  to 
the  contrary  in  Kobyra  v.  Adams,  the  court  assumed  imder  §  21, 
subd.  1,  that  the  employer's  plant  was  in  operation  on  the  nif^t 
of  the  accident.  Text  of  the  Kobyra  opinion  is  in  Bulletin  87. 
Part  1,  pages  94,  95. 

2.  Unwitnessed  accidents. —  The  burden  of  proving  that  the 
unwitnessed  accidental  death  of  his  employee  has  not  arisen  out 
of  and  in  the  course  of  the  employment  is  upon  the  employer. 

A  hod  carrier  fell  to  his  death  from  an  upper  story  of  a  build- 
ing under  construction ;  on  account  of  rain  no  one  was  at  work 
and  no  one  saw  his  fall ;  the  Commission  awarded  death  benefits 
to  his  widow  and  children:  Campwnella  v,  Stola  Construction  <f 
Building  Co.,  S.  D.  R,  vol.  9,  p.  385,  Aug.  15,  1916. 
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A  watchman's  body  was  taken  from  East  river;  his  clenched 
hand  held  a  pipe;  his  street  clothes,  watch  and  papers  were  found 
aboard  his  employer's  boat  which  he  had  been  watching  when  last 
seen ;  the  Commission  awarded  death  benefits  to  his  father ;  Corir 
trafaito  v.  Spooner  <&  Son,  S.  D.  E.,  vol.  7,  p.  477,  Mar.  8,  1916. 
The  flannel  shirt  of  an  oil  refinery  employee  caught  fire  while 
he  was  alone  in  a  locker  room ;  he  died  from  his  burns  the  same 
day;  in  an  opinion,  Justice  Kellogg  of  the  Appellate  Division 
advanced  various  theories  as  to  the  cause  of  the  ignition  but  said 
that  under  the  law  he  could  not  indulge  in  any  presumption 
against  the  employee ;  the  court  affirmed  an  award  of  the  Commis- 
sion without  dissent:  Chludzinski  v.  Standard  Oil  Co.,  S.  D.  R., 
vol.  9,  p.  397,  Aug.  15,  1916;  176  App.  Div.  87,  Dec.  28,  1916. 
Text  of  Justice  Kellogg's  opinion  is  in  Bulletin  87,  Part  1,  pages 
163-165. 

An  employee  was  found  lying  on  the  ground  near  the  railroad 
platform,  four  or  five  feet  high,  upon  which  he  had  been  work- 
ing; the  condition  of  his  brain  was  such  that  he  gave  no  account 
of  the  cause  of  his  trouble ;  he  died  within  a  month ;  the  Commis- 
sion awarded  death  benefits  to  his  widow  and  children :  Juharz  v. 
Moline  Plow  Co.,  Bui,  vol.  2,  p.  128,  Mar.  15,  1917. 

A  platform  man  for  a  motor  railway  was  found  lying  on  the 
platform  with  a  fractured  skull;  he  could  not  explain  the  acci- 
dent ;  the  Commission's  findings  advanced  the  hypothesis  that  he 
had  either  been  assaulted  by  strikers  or  struck  by  a  passing  car; 
the  insurance  carrier  alleged  epilepsy,  fainting  or  vertigo;  the 
Appellate  Division  affirmed  an  award  to  him  unanimously  and 
without  opinion:  Oetdel  v.  Interhoroufjh  R.  T,  Co.,  Case  No. 
14923,  Oct.  25,  1917;  184  App.  Div.  917,  May  8,  1918. 

A  driver  fell  from  his  truck  to  the  street,  fractured  his  skull 
and  never  regained  consciousness;  no  one  saw  the  accident;  the 
Appellate  Division  affirmed  an  award  to  his  widow  unanimously 
without  opinion:  Hayes  v.  Lissberger  &  Son,  Death  Case,  No. 
56450,  Nov.  27,  1917;  184  App.  Div.  918,  May  8,  1918. 

An  elevator  boy  was  found  lying  dead  at  the  bottom  of  the  ele- 
vator shaft  with  a  fractured  skull ;  there  were  no  eye-witnessoa  to 
his  death;  the  Appellate  Division  affirmed  death  benefits  to  his 
mother  and  sisters  unanimously  and  without  opinion:  White  v. 
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Argus  Co.,  S.  D.  R,  vol.  15,  p.  632,  Mar.  13,  1918;  186  App. 
Div.  924,  Nov.  13, 1918. 

A  railroad  company  found  one  of  its  porters  asphyxiated  in  a 
locker  room  of  a  station ;  a  tin  receptacle  containing  bumrng  char- 
coal was  in  the  locker ;  the  insurance  carrier  alleged  that  the  por- 
ter had  abandoned  his  duties  and  hidden  away  from  his  boss  for 
warmth,  a  nap  and  a  rest ;  the  Appellate  Division  affirmed  death 
benefits  to  the  porter's  dependents:  Sumpter  r.  N,  Y.  ConsoU- 
dated  R.  R.  Co.,  Death  File,  No.  877,  July  3,  1918;  187  App. 
Div.  911,  Jan.  8,  1919. 

The  captain  of  a  lighter  was  last  seen  alive  on  shore  on  a  win- 
ter night;  four  months  later  his  body  was  found  in  the  water 
near  the  pier  alongside  which  his  lighter  had  lain  with  another 
lighter  intervening.  The  Appellate  Division  affirmed  an  award 
to  his  widow  apparently  upon  the  presumption  that  he  had 
reached  his  boat  and  had  accidentally  tumbled  overboard.  Its 
decision  was  without  opinion  except  for  a  dissenting  opinion  of 
Justice  Kello^  who  held  that  imder  the  majority's  interpretation 
of  the  presumption  of  §  21  "  a  decision  of  fact,  not  in  accordance 
with  proof  or  probability,  might  be  reached  through  an  arbitrary 
rule,  and  property  rights  be  gained  or  lost  by  a  statutory  pro- 
nouncement." The  Court  of  Appeals  has  affirmed  the  Appellate 
Division's  order,  March  11,  1919,  without  opinion.  Justice  Kel- 
logg's  opinion  is  as  follows: 

Driscoll  y.  GiLLEN  &  Sons,  187  App.  Div.  908,  Jan.  8,  1919. 

Kellogg,  J.  (dissenting).:  The  deceased  was  captain  of  the  lighter 
Harry,  which  lay  alongside  the  lighter  Qreenpaint  in  the  East  rrver 
at  Pier  Twenty-two  in  Brooklyn.  Tlie  Harry  was  hooked  fore  and  aft  to 
the  Oreenpoint,  about  two  feet  therefrom,  and  the  Oreenpoint  was  secured 
to  the  pier,  separated  from  it  a  similar  distance.  At  six  in  the  morning 
of  Decomibcr  31,  1917,  the  deceased  left  his  home  in  Brooklyn  to  go  to  his 
boat,  taking  with  him  his  breakfast  and  lunch,  for  he  intended  to  spend  the 
day  and  night  thereon.  At  about  six  that  night  he  was  seen  going  to  a 
cafe  a  block  and  a  half  from  his  boat;  was  seen  at  the  cafe  taking  a  glass 
of  beer;  and  again  was  seen  with  a  paper  or  package  returning  to  the  lighter 
This  package  a  witness  believed  to  contain  food.  He  was  never  seen  alive 
again.  Four  months  later,  on  May  2,  1918,  his  dead  body  was  found  in  the 
water  near  Pier  Twenty-two.  *We  are  asked  to  infer,  from  these  meagre 
facts,  that  the  deceased  came  to  his  death  by  drowning  while  in  the  course  of 
his  employment.  Whether  the  deceased  went  to  the  cafe  to  get  a  drink 
of  beer.,  or  to  procure  a  lunch  to  take  with  him  to  his  boat,  he  was  away 
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from  the  plant  or  premises  of  his  employer  upon  a  personal  errand.    There- 
fore, unlike  an  employee  at  the  plant  who,  for  personal  reasons,  temporarily 
suspends  work,  he  had  for  the  moment  stepped  out  of  his  employment,  and 
had  not  returned  thereto  unless  before  the  accident  he  was  actually  back 
upon  Ids  boat.     {Manor  v.  PemnlmgUm,  180  A.  D.  130;  King  ▼.  Standard 
Oil  Co,,  184  id.  463.)     He  was  last  seen  alive  while  still  on  shore.    He  may 
have  fallen  into  the  water  while  croMing  the  space  between  the  Oreenpoint 
and  the  pier,  or  between  the  Orempamt  and  the  Harry,  or  he  may  have  fallen 
from  the  Harry  after  his  arrival  thereon.    All  these  contingencies  are  equally 
probable.    There  can,  therefore,  be  no  just  inference  that  he  fell  after  arriv- 
ing upon  the  Harry,    Nor  is  the  case  assisted  by  any  presumption  under 
section  21  of  the  Workmen's  Compensation  Law.    That  section  provides  tliat 
''  In  the  absence  of  substantial  evidence  to  the  contrary  '*  it  shall  be  presumed 
"  that  the  claim  comes  within  the  provisions  of  this  chapter."    If  this  pro- 
vision be  taken  at  its  face  value,  the  presumption  apparently  asserted  thereby 
provides  conclusions  of  fact  unsupported  by  proof,  experience,  probability  or 
argument.     It,  in  elTeet,  declares   that   all   assertions  of   fact   made   in    an 
unsworn  claim  are  true  until  the  contrary  is  proven.     In  a  nmjority  of 
instances  a  rule  of  this  ehanuster  would  merely  influence  procedure  by  alter- 
ing the  burden  of  producing  evidence.     In  many  other  cases,  where  proof 
i6  unobtainable,  it  would  determine  the  issue.     Such  is  the  frequent  result 
of  a  common-law  presumption.     That  presumption,  however,  requires  but 
little  more  than  the  acceptance  in  law  of  a  fact  as  true,  which  the  lay  mind, 
in  its  ordinary  processes,  as  a  result  of  reasoning,  experience  or  common 
knowledge,  concludes  or  assumes  to  be  true,  and  places  the  risk  of  an  untruth, 
where  there  is  no  proof,  upon  the  party  who  antagonizes  that  which  is 
generally  taken  for  granted.    In  the  instance  of  the  fictitious  presumption 
under  consideration,  however,  unknown  facts  are  installed  as  truths  without 
Midi    support,    go   that    arbitrarily    and    through    statutory   pronouncement 
merely,  property  rights  are  lost  or  gained.    It  seems  recently  to  have  been 
determined  that  this  provision  has  no  such  effect,  and  cannot  be  relied  upon 
to  ostablish  a  claim.     In  two  recent  cases,  Matter  of  BeUiher  v.  Carthage 
Machine  Co,,  224  N.  T.  326,  and  Matter  of  Hansen  v.  Turner  Construction 
Co.^  id.  331),  the  occurrenoe  of  accidents  caiifring  deaths  was  supportotl  by 
repeated  declarations,  yet  the  Court  of  Appeals  squarely  held  that  hearsay 
ntatoments  were  not  sufficient  to  justify  the  awards  made.     The  so-called 
presumption  of  section  21  was  not  referred  to  in  either  case,  but  its  applica- 
tion was  nevertheless  directly  involved,  for  there  was  a  total  "absence  of 
substantial  evidence''  to  dispute  the  claims.    In  the  Belcher  case  the  court, 
Rpeaking  through  McLaughlin,  J.,  said:     **  There  is  nothing  to  sustain  this 
award  except  hearsay  evidence.    The  question,  therefore,  is  squarely  presented 
whether  an  award  made  under  the  Workmen's  Compensation  Law  can  be 
sustained   upon   hearsay   evidence,   uncorroborated   by   facts,   circumstances 
or  other  evidence.    I  do  not  think  it  can."    It  also  said:     "This  court  has 
held  that  great  liberally  should  be  allowed  in  establishing  claims  under 
this  statute,  but  in  the  final  analysis,  notwithstanding  such  liberality,  there 
must  be  evidence  setting  forth  facts  of  a  probative  character  outside  of 
hearsay  statements,  to  prove  the  award  and  show  it  is  fair  and  just."    In 
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the  Hamam^  caae  the  oourt,  ipeaking  through  the  same  judge,  after  reviewing 
the  facts  said :  *^  Under  such  circumstaiices  I  do  not  see  haw  an  award 
oould  be  made.  If  so^  it  had  for  ita  basis  a  mere  guess  or  oonjecture.  The 
Workmen's  Compensation  Law  should  receive  a  liberal  construction,  but  it 
ought  not  to  be  so  oonstrued  as  to  take  mon^  from  one  person  and  giTe  it  to 
another  without  any  l^gal  basia  therefor/'  If  the  presumption  supported 
by  hearsay  does  not  establish  that  an  accident  occurred  during  the  course 
of  employment,  then  certainly  the  presumption  alone  cannot.  It  may  not 
be  assnmedj  therefore,  that  the  deceased  was  back  upon  the  li|^ter  ffarry 
and  within  the  course  of  his  employment  when  the  accident  occurred. 

The  award  should  be  reversed  and  the  claim  dismissed.  Woodward,  J. 
concurred. 

In  a  decision  handed  down  upon  the  same  day  with  the  Driscoll 
decision,  the  Appellate  Division,  one  justice  dissenting,  reversed 
the  award  and  dismissed  the  claim  in  the  case  of  a  tog  boat  cap- 
tain who  had  been  last  seen  alive  on  a  winter  afternoon  on  board 
the  tugboat  and  whose  body  had  been  found  almoot  four  months 
later  in  the  river  near  the  pier  to  which  the  tug  boat  had  been 
tied  up.  Charges  of  intoxication  figured  in  the  case.  Two  opin- 
ions were  handed  down,  one  of  which  was  written  by  Justice 
Kellogg  who  had  written  the  above-given  dissenting  opinion  in 
the  Driscoll  case.  Justice  Kellogg  appears  to  base  his  opinion 
upon  reasoning  relative  to  the  presumption  of  §  21  similar  to  his 
reasoning  in  the  Driscoll  case.  The  other  opinion,  written  by 
Justice  Cochrane,  denies  compensation  on  the  ground  that  the 
preBumption  of  §  21  has  been  overcome  by  ^^  substantial  evidence 
to  the  contrary;'^  namely,  that  the  deceased  employee  had  been 
discharged  and  had  delayed  unreasonably  in  getting  his  belong- 
ings and  quitting  the  boat.    The  two  opinions  are  as  follows : 

Whalkn  v.  Stajtwood  Towrwo  Co.,  186  App.  Div.  190,  Jan.  8,  1919. 

H.  T.  Keexx>go,  J.t  The  deceased  was  captain  of  a  tugboat  which  was  tifd 
up  at  Pier  11  in  the  East  river.  On  January  20,  1918,  at  about  9:30  A.  M.,  he 
called  up  the  office  of  his  employer.  The  officer  in  charge  assumed  from  his  talk 
that  he  was  intoxicated,  and  directed  him  to  come  to  the  office.  He  attended 
at  at)Out  11 :30,  was  paid  off  and  discharged.  Thereafter,  between  eleren  and 
one  o'clock,  he  was  seen  in  the  pilot  house  of  the  tugboat,  and  at  this  time 
asked  a  friend  to  rome  aboard  for  something  to  eat.  The  engineer  of  the 
tugtxMit  saw  him  when  he  came  back  from  the  office,  at  which  time  he  stated 
that  he  was  through,  and  had  come  for  his  clothes.  The  engineer  had  dinner 
with  him,  and  last  saw  him  at  about  1:30  o'clock  when  he  was  still  on  board, 
though  he  had  started  for  the  shore.    He  was  never  seen  alive  again.     Oa 
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May  3,  1918,  Ma  dead  body  was  found  in  the  river  in  the  vicinity  of  Pier  11. 
If  it  be  considered  that,  after  the  dlHcharge  of  the  deceased,  his  employment 
continued  a  reasonable  length  of  time,  to  enable  him  to  remove  his  belongings 
frcnn  the  boat,  it  must  nevertheless  have  ceased  immediately  upon  his  leaving 
it.  It  cannot  he  inferred  that  he  fell  into  the  water  while  in  the  act  of  leaving 
the  boat,  or  prior  thereto,  rather  than  that,  after  leaving  it  he  fell  from  the 
dock  while  proceeding  along  its  edge  in  an  intoxicated  condition.  Indeed,  it 
would  seem  that  if  he  fell  while  in  the  act  of  leaving,  the  engineer  who  saw  him 
start  for  shore  would  have  heard  a  splash  of  water  when  he  struck  it,  or 
heard  him  cry  for  help.  Only  a  mere  guess  leads  to  the  conclusion  that  the 
deceased  fell  into  the  water  prior  to  attaining  a  secure  foothold  upon  the 
pier.  There  was  no  proof,  therefore,  that  the  deceased  came  to  his  death 
through  an  accident  arising  in  the  course  of  his  employment. 

The  award  should  be  reversed  and  the  claim  dismissed. 

All  concurred,  except  John  >t  Kbllogo,  P.  J.,  dissenting. 

CocHBAmB,  J.  (concurring) :  In  the  absence  of  mibstantial  evidence  to  the 
contrary  the  claim  comes  within  the  provisions  of  the  Workmen's  Compensa- 
tion Law  (Consol.  Laws,  chap.  67  [Laws  of  1914,  chap.  41],  S  21).  Substan- 
tial evidence  to  the  contrary  here  appears  and  with  the  appearance  of  such 
evidence  there  simultaneously  occurs  the  disappearance  of  the  presimiption  on 
which  alone  the  claimant  relies.  After  his  discharge  from  the  employment 
the  deceased  was  entitled  to  a  reasonable  opportunity  to  get  his  belongings 
and  leave  the  boat.  If  he  delayed  unreasonably  the  risk  was  his  and  not  his 
employer's.  After  returning  to  the  boat  he  had  his  dinner  thereon  and  de- 
layed his  departure  far  beyc»id  the  time  necessary  for  that  piirpose.  His 
presence  on  the  boat  when  he  fell  from  it  into  the  water,  assuming  the  acci- 
dent to  have  happened  in  that  manner,  was  not  incidental  to  his  employment 
or  to  his  quitting  the  employment  but  was  in  fulfillment  of  a  purpose  per- 
sonal to  himself.  (See  Pope  v.  Merritt  d  CJiapnian  Derrick  d  Wrecking  c/o., 
177  App.  Div.  69.)    Hence  I  concur  in  the  result. 

Award  reversed  and  claim  dismissed. 


Other  unwitnessed  accidents  in  which  the  presumption  of  §  21, 
subd.  1,  has  been  held  to  have  been  overcome  by  "  substantial  evi- 
dence to  the  contrary  "  are  Gifford  v.  Patterson  and  Nelson  v. 
Scheier  <£  Kohn.  Bulletin  No.  87,  Part  1,  pages  154-166,  takes 
notice  of  these  two  cases,  and  gives  texts  of  court  opinions  in  the 
Gifford  case. 

A  pipe  straightener  went  into  his  employer's  engine  room,  no 
one  else  being  thera  The  fly  wheel  or  main  belt  threw  him  against 
the  wall  and  killed  him.  He  had  no  primary  duty  leading  him 
into  the  room.  There  were  various  speculations  as  to  what  his 
errand  may  have  been.  The  Commission  upon  opinion  of  Com- 
missioner Sayer,  discussing  precedents  and  principles,  held  the 
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case  compensatable  under  the  presumptionfl  of  §  21 :  Sedlar  t. 
Mohegm  Tube  Co.,  Bui.,  voL  4,  p.  72,  Dec.  18,  1918. 

3.  Disease  due  to  accident. —  In  the  course  of  his  work  an 
employee  incurred  a  bump  on  the  back  of  his  head  and  a  cut  gv& 
his  eyebrow.  He  lost  about  a  day  and  a  half.  Ten  weeks  there- 
after he  became  violently  insane.  The  Commission  denied  com- 
pensation to  him  upon  authority  of  an  opinion  which  noted  the 
history  of  insanity  in  his  family  and  his  own  reputation  for  queer 
conduct,  and  which  declared : 

ZiMMEB  y.  Pfaudleb  Co.,  S.  D.  R.,  vol.  16,  p.  419,  Bui.,  vol.  3,  p.  169,  Apr.  2, 

1918,  in  part. 

Were  it  not  for  the  very  definite  history  of  insanity  in  the  family,  and  tk 
almost  certainty  that  the  cdaimant  might  become  insane  from  natural  cuues, 
we  might  invoke  the  presumptions  of  section  21  of  the  law.  But  in  such  a  cue 
as  this  it  eeema  to  me  the  presumption  is  overcome,  and  we  must  have  «e» 
definite  evidence  tending  to  prove  that  the  present  condition  of  the  dainuLt 
is  due  to  the  accident. 

D.  Presumption  that  sufficient  notice  has  been  given. —  Section 

twenty-one  declares: 

"  In  any  proceeding  for  the  enforcement  of  a  claim  *  *  *  it  Aah  be 
presumed    •    ♦    • 

1.  That  the  claim  comes  within  this  chapter, 

2.  That  sufficient  notice  thereof  has  -been  given    •    •     • 

The  word  "  thereof "  in  subdivision  two  would  seem  to  havo 
the  word  "  claim  "  as  its  antecedent. 

In  a  brief  memorandum  accompanying  more  formal  findings  in 
Dorb  V.  Steams  &  Co.,  the  Commission  said : 

The  proof  of  notice  to  the  employer  is  far  from  satisfactory,  but  on  the 
testimony  of  John  Funcke  that  the  claimant  told  him,  as  claimant's  foraoaa* 
that  he  had  a  rupture,  it  will  be  found  under  the  presumptions  of  section  ~l 
of  the  Compensation  (Law  that  the  said  notice  was  sufficient. 

But  the  Appellate  Division,  reversing  an  award  to  Dorb,  said: 

The  reason  assigned  by  the  Commission  for  its  action  (in  finding  abeoi^ 
of  prejudice  to  the  employer)  is  that  under  secticm  21  of  the  act  there  is  a 
presumption  that  the  notice  was  sufficient.  The  presumpticm  aa  to  sotk« 
created  by  that  section  means  the  notice  which  the  statute  requires.  It  a 
the  written  notice  of  section  18  which  is  protected  by  the  presasiptioB  cf 
section  21.  The  presumption  disapf^ears  simultaneously  with  the  establish 
ment  of  the  fact  that  the  claimant  has  not  compUed  with  section  18.    TVs 
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the  burden  properly  falla  on  him  to  eatablieh  affirmatively  that  his  failure 
haa  not  been  prejndtoial. 

Pull  text  of  the  court^s  opinion  in  the  Dorb  case  is  given  above, 
page  329. 

The  forma  relative  to  failure  to  give  notice  which  the  Commisr 

sion  has  been  incorporating  in  its  recent  findings  are  of  interest. 

Thus,  in  Brockelhank  v.  Funk,  S.  D.  R,  vol.  15,  p.  651,  BuL, 

vol.  8,  p.  156,  Mar.  14,  1918,  it  says: 

It  does  not  appear  whether  written  notice  of  death  was  given  to  the  em- 
ployer within  thirty  days  thereafter,  but  .it  has  not  been  established  as  a  fact 
that  such  notice  was  not  given,  and  it  is,  therefore,  presumed  under  section 
21  of  the  law  that  sufficient  notice  was  given. 

And  in  Haley  v.  Boston  &  Albamy  R.  R.,  S.  D.  E.,  vol.  16,  p. 
518,  May  15,  1918,  it  says: 

It  does  not  appear  whether  written  notice  of  injury  was  given  to  the  em- 
ployer within  ten  days  after  disability,  but  it  has  not  been  established  as  a 
fact  that  such  notice  was  not  given,  and  it  is,  therefore,  presumed  imder  sec- 
tion 21  of  the  Compensation  Law  that  sufficient  notice  was  given.  On  the 
other  hand,  the  employer  and  insurance  carrier  was  not  prejudiced  by  such 
failure,  if  any. 

The  Brockelhank  and  Haley  awards  have  been  affirmed  by  the 
Appellate  Division  unanimously  and  without  opinion:  186  App. 
Biv.  924,  92-6,  Nov.  13,  1918 ;  and  the  Haley  award  by  the  Court 
of  Appeals  without  opinion:  225  N.  Y.  Rep.  669,  Jan.  21,  1919. 

The  Commission's  statement  in  such  form  has  been  challenged 
by  Justice  Woodward  in  his  dissenting  opinion  in  the  following 
case.  His  review  of  the  evidence  may  be  compared  with  Commis- 
sioner Lyon's:  S.  D.  R,  vol.  18,  p.  624,  Bui.,  vol.  4,  p.  96,  Jan. 
2,  1919. 

Setoenzahl  v.  Bkaulxeu  Vinbtaed  Distkibutino  C5o.,  —  App.  Div.  — ,  May 

9,  1919. 

WooDWABD,  J.  (dissenting) :  There  is  no  dispute  that  the  claimant's  hus- 
band was  employed  by  the  employer  to  work  in  its  wine  cellar  handling  heavy 
barrels,  and  that,  as  an  incident  of  his  work,  he  was  caUed  upon  to  use  a 
freight  elevator.  On  the  13th  day  of  March,  1917,  the  decedent  feU  into  the 
elevator  weU,  but  caught  one  of  the  operating  ropes  and  saved  himself  from 
going  to  the  bottom,  finaUy  getting  to  the  floor  above.  He  was  wrenched  and 
bruised  and  laid  off  for  a  period  of  ten  days,  when  he  returned  to  work, 
making  a  written  statement  to  his  employer  that  he  had  fuUy  recovered 
12      • 
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from  his  injuries.  From  this  time  tkp  to  the  27th  day  of  the  follGving 
October  he  continued  at  hi»  regular  employment,  a  period  of  about  aevoi 
months,  without  making  any  complaint,  and  then  abandoned  his  employmfisnt, 
and  on  the  :25th  day  of  November  of  the  same  year  died  of  pleuro-pneumonia. 
No  notice  of  this  death  was  served  on  the  employer  until  the  5th  day  of  Janu- 
ary, 1918,  and  the  evidence  is  wholly  undisputed  that  no  information  readied 
the  employer  that  there  was  anything  the  matter  with  the  decedent  subee- 
quent  to  the  time  that  he  returned  to  work  in  March,  1917,  up  to  the  time  of 
his  death,  which  had  anything  to  do  with  the  accident. 

The  evidence  on  which  the  State  Industrial  Commission  has  found  that  the 
death  resulted  from  the  injury  is  most  unsatisfactory.  His  physician  testified 
that  the  decedent  was  iH  during  the  time  that  he  was  at  work  subsequent  to 
the  accident,  but  no  evidence  whatever  appears  to  indicate  that  any  one  con- 
nected with  the  employer  had  any  reason  to  believe  that  such  was  the  case; 
and  the  physician  to  the  State  Industrial  Ommission  was  not  convinced  that 
there  was  any  relationship  between  the  accident  and  the  death.  There  was  an 
accident  on  the  13th  day  of  March;  on  the  23d  day  of  the  same  month  the 
employee  returned  to  his  work  and  reported  himself  entirely  well.  Here  that 
accident  apparently  ended.  On  the  27'th  day  of  Oct<yber,  with  no  complaint  in 
the  meantime,  the  decedent  quit  work,  and  about  one  month  later  died  of 
pleuro-pneimionia.  An  interval  of  eight  months  between  the  injury  and  the 
alleged  traumatic  pneumonia,  with  no  suggestion  of  illness  in  the  meantime, 
and  yet  the  State  Industrial  Commission  has  found  that  the  employer  was 
not  prejudiced  by  a  failui«  on  the  part  of  the  claimant  to  give  notice  within 
the  thirty  days  prescribed  by  the  statute.  No  facts  are  shown  to  indicate 
that  the  employer  was  not  prejudiced.  There  was  no  reason,  after  the  return 
of  this  employee  and  his  declaration  that  he  had  entirely  recovered,  to  keep 
watch  of  him  during  the  months  that  intervened ;  the  employer  had  a  right  to 
have  the  fact  called  to  its  attention  if  there  was  to  be  a  claim  such  as  is  here 
presented  within  the  thirty  days  which  the  statute  prescribes,  unless  it  ap- 
pears that  the  circumstances  were  such  that  the  employer  could  not  have  beea 
prejudiced.  The  statement  by  the  Commission  that  it  "  does  not  appear 
whether  written  notice  of  death  was  given  to  the  employer  within  thirty  days 
thereafter,  but  it  has  not  been  established  as  a  fact  that  such  notice  was  not 
given,  and  it  is,  therefore,  presumed  under  section  21  of  the  Compensatioa 
Law  that  sufficient  notice  was  given,"  is  not  sustained  by  the  record.  Mr. 
Rodden,  the  employer's  manager,  testified  distinctly,  and  without  ccmtradietioB, 
that  no  written  notice  was  served  upon  bim  with  reference  to  this  aocidcAt 
until  the  18th  day  of  January,  191S,  which  was  nearly  two  months  after  tie 
death  of  the  decedent.  The  presimiptions  of  section  21  of  the  Workmen's 
Compensation  Law  prevail  only  when  there  is  no  "substantial  evidence  to 
the  contrary,"  and,  as  there  ia  substantial  evidence  that  the  notice  required 
by  statute  was  not  given,  there  can  be  no  presumption  in  support  of  sucti  a 
notice,  and  it  has  been  held  that  this  requirement  of  the  statute  was  not  to  be 
excused,  unless  there  was  ground  for  holding  that  prejudice  did  not  result 
to  the  employer.  {Matter  of  Bloomfield  v,  November,  219  N.  Y.  374;  Motttr 
of  Saofon  v.  Brie  R.  R,  Co.,  221  N.  Y.  179,  182.)  The  evidence  in  this  ease 
discloses  a  situation  which  clearly  tended  to  prejudice  the  employer.  T%a9 
was  an  accident,  apparently  of  but  little  consequence;  the  employee  retained 
to  his  work  in  ten  days  from  the  accident  and  reported  himself  entirely  ' 
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He  resumed  heavy  labor  and  continued  it  for  seven  months,  and  then,  without 
giving  any  notice  of  illness,  he  left  his  employment  and  died  a  month  later. 
Nearly  two  months  afterward  the  employer  is  given  notice  of  a  claim  through 
the  State  Industrial  Commission  for  injuries  resulting  in  death. 

This  claim  is  so  obviously  an  afterthought,  and  the  connection  between  the 
injury  and  the  disease  which  conoededly  produced  the  death  is  so  intangible, 
that  it  is  improper  to  charge  the  employer,  without  a  substantial  compliance 
with  the  provisions  of  the  statute. 

The  award  should  be  reversed,  and  the  claim  dismissed. 

Points  relative  to  presumption  of  notice  are  involved  in  the 
recent  Commission  rulings  in  Carney  v.  Lehigh  Valley  B.  B.  Co., 
S.  D.  R.,  vol.  17,  p.  647,  BuL,  vol.  4,  p.  25,  Oct.  15,  1918;  and 
Devereaux  v.  150  East  72nd  St.,  S.  D.  E.,  vol.  18,  p.  568,  Bui., 
vol.  4,  p.  53,  Nov.  12,  1918. 

E.  Presumption  tlvai  the  injury  has  not  been  due  to  the  willful 
intent  of  the  injured  employee  to  harm  himself  or  another. — 
In  the  cloje  case  of  Slane  v.  Cording  wnd  Salzman,  in  which  the 
question  was  whether  the  claimant's  decedent  had  stai-ted  a  fight 
with  the  fellow  employee  who  fatally  stabbed  him,  the  Attorney- 
General  argued  that  the  presumption  of  the  law  ought  to  turn 
the  balance  in  favor  of  the  claim ;  the  Appellate  Division  afiinned 
the  award  unanimously  and  without  opinion.  The  Slane 
case  and  other  cases  of  assault,  as  well  as  cases  of  alleged  suicide, 
in  which  the  presumption  of  §  21,  subd.  3,  has  figured  more  or 
less,  have  been  presented  in  Bulletin  Ko.  87,  pages  141-147, 
200,  201. 

F.  Presumption  that  the  injury  has  not  been  due  solely  to 
intoxication  of  the  injured  employee. —  If  death  has  resulted 
with  no  witness  to  the  accident  and  charges  of  intoxication  are 
brought,  an  award  will  probably  follow  under  the  presumption 
of  §  21,  subd.  4.  Two  cases  of  the  kind  have  been  affirmed 
by  the  Appellate  Division  an  dthe  Court  of  Appeals  without 
opinion  and  without  dissent:  Sorge  v.  Aldebaran  Co.,  vol.  3, 
p.  390,  Mar.  30,  1915:  171  App.  Div.  959,  Nov.  22,  1915;  218 
X.  Y.  Kep.  636,  May  2,  1916;  Burtun  v.  Products  Mfg.  Co.,  Case 
No.  3278,  June  15,  1917;  181  App.  Div.  910,  Nov.  14,  1917; 
223  N.  Y.  Rep.  684,  May  14,  1918.  These  cases  and  other 
cases  of  intoxication  have  been  presented  in  Bulletin  87,  Part  1, 
pages  201,  202.     Consult  also  Bulletin  81,  pages  115,  116. 
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COMHISSIOirS  POWER  TO  BEVISE  OE  BESCIND  ITS  AWABSS 

AND  DECISIONS 

(Workmen's  Compensation  Law,  §§  2%,  28,  74) 

The  question  of  review  of  its  own  compensation  awards  or  find- 
ings by  the  Commission  presents  four  aspects:  (1)  Review  of 
cases  generally;  (2)  Keview  by  the  Commission  as  an  opening 
for  appeal  to  the  courts;  (3)  Review  of  ca^es  that  have  been 
appealed  to  the  courts;  (4)  Review  of  findings  in  the  light  of 
subsequent  court  decisions  in  similar  cases. 

A.  Review  of  cases  generally. —  Sections  twenty-two,  twenty- 
three  and  seventy-four  of  the  Workmen's  Compensation  Law  are 
to  be  read  together.  Section  seventy-four  gives  the  Conuniasion 
an  unlimited  or  unqualified  right  to  change  its  former  findings  or 
orders  at  will  in  each  compensation  case.  Section  twenty-two 
limits  the  power  of  review  that  it  grants  to  awards  instead  of  to 
findings  or  orders,  permits  such  review  upon  ground  of  change 
in  conditions  and  allows  the  Commission  to  end,  diminish  or 
increase  compensation  awarded  by  it  in  a  previous  decision,  pro- 
vided that  it  says  within  the  maximum  and  minimum  iinriits  of 
the  law  and  does  not  di'^'turb  payments  already  made.  Section 
twenty-three  declares  that  "  an  award  or  decision  of  the  commiii- 
sion  shall  be  final  and  conclusive  upon  all  questions  within  its 
jurisdiction  as  against  the  state  fund  or  between  the  parties, 
unless  reversed  or  modified  on  appeal." 

1.  Relation  of  §§  22  and  74  to  §  23.—  The  Commission  may 
review  any  finding  or  order  made  by  it  notwithstanding  the  above- 
quoted  clause  of  §  23  which  says  that  its  awards  or  decisions 
shall  be  final  unless  changed  by  the  courts  upon  appeal.  The 
Appellate  Division  has  so  held  in  the  following  two  opinions. 
one  handed  down  a  year  and  a  half  later  than  the  other.  Only 
the  pertinent  part  of  the  first  is  given;  the  second  is  given  in  full. 
The  order  affirming  an  award  in  the  second  or  Kriegbaum  case 
has  been  affirmed  by  the  Court  of  Appeals  without  opinion: 
224  N.  Y.  Rep.  621,  Oct.  22,  1918.  The  court  appears,  however. 
to  establish  a  limit  to  the  Commission's  power  of  review  under 
§  74  in  the  passage  of  the  later  case  of  Fischer  v.  Oenesee  Cory- 
stniction  Co,,  quoted  below,  page  368,  wherein  it  declares  that  an 

[366] 
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award  is  a  property  right  not  to  be  destroyed  except  as  a  matter 
of  justice. 

First  Opinion 

Bbohmann  ▼.  Gelebich  k  Son,  174  App.  Div.  363,  Sept.  13,  1916,  in  pari. 

On  August  twenty-seventh  the  Commission  rendered  its  decision  to  the  effect 
that  the  claimant's  employment  at  the  time  of  the  accident  was  not  covered 
by  the  Workmen's  Compensation  Law  and  that  the  decision  of  the  Commis- 
sion  was  to  close  the  case  on  the  award  as  made  July  twenty-sixth.  A 
resolution  was  then  passed  that  further  award  be  denied  on  the  ground  that 
the  employment  did  not  come  within  the  act.  Notice  of  this  decision  was  given 
the  insurance  carrier  and  also  the  claimant  on  or  about  August  30,  1915.  No 
appeal  was  ever  taken  from  the  decision. 

On  October  6,  1915,  upon  application  of  the  claimant  the  Commission  opened 
the  case,  although  the  insurance  carrier  questioned  the  claimant's  right  to  a 
rehearing  upon  the  ground  that  the  claimant's  remedy  was  by  appeal  within 
thirty  days  after  service  upon  him  of  a  copy  of  the  award,  and  that,  not  having 
taken  sucii  appeal,  the  decision  of  the  Commission  was  final.  A  rehearing 
was  ordered  and  had,  further  evidence  taken,  and  an  award  made  for  the  period 
of  ten  wec&s  from  July  26  to  October  4,  1915,  at  the  rate  of  fifteen  dollars  per 
week,  and  the  case  continued  for  further  hearing.  'From  such  award  this 
appeal  has  been  taken. 

The  insurance  carrier  bases  its  right  to  a  reversal  of  the  award  upon  three 
grounds,  firaiy  that  the  claimant's  only  remedy  was  by  appeal  under  section  23 
of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67;  Laws  of 
1914,  chap.  41 ) ,  and  that  the  Commission  had  no  right  after  the  time  to  appeal 
had  expired  to  open  the  case  and  make  an  award;  second,  that  the  claimant, 
being  the  vioe-president  of  the  corporation,  was  not  an  employee  within  the 
meaning  of  the  act,  and,  third,  that  the  claimant's  injury  did  not  arise  out  of 
and  in  the  course  of  a  hazardous  employment. 

The  pertinent  portion  of  section  23  is  as  follows:  "S  23.  Appeals  from 
the  camminioa.  An  award  or  dedsion  of  the  commission  shall  be  final  and 
conclusive  upon  all  qaestiona  within  ita  jurisdiction,  as  against  the  state 
fund  or  between  the  parties,  unless  within  thirty  days  after  a  copy  of  such 
award  or  decision  has  been  sent  to  the  parties,  an  appeal  be  taken  to  the 
appellate  division  of  the  nxpreme  court  of  the  third  department."  This 
provision  is  susceptible  of  but  a  single  construction  as  applied  to  an  appeal; 
but,  as  applied  to  a  rehearing  by  the  commisaioii,  the  section  must  be  read 
in  connection  with  sections  22  and  74,  which  provide  as  follows:  "  §  22.  Modi- 
fication of  award.  Upon  its  own  motion  or  upon  the  application  of  any  party 
in  interest,  cm  the  ground  of  a  chinge  in  conditions,  the  commission  may  at 
any  time  review  any  award,  and,  on  such  review,  may  make  an  award  ending, 
diminishing  or  increasing  the  compensation  previously  awarded  •  •  •  /' 
'*  i  74.  Jurisdiction  of  commiaaion  to  be  continuing.  The  power  and  juris- 
diction of  the  oommissiQn  over  each  case  shall  be  continuing,  and  it  may,  from 
time  to  time,  make  such  modification  or  diange  with  respect  to  former  findings 
or  orders  relating  thereto,  as  in  its  opinion  may  be  just." 

The  general  purpose  of  the  Workmen's  Compensation  Law,  and  the  con- 
struction to  t)e  given  its  pi-ovisions,  have  been  the  subject  of  consideration 
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in  several  opinions  both  by  the  Court  of  Appeals  and  by  this  court,  notablj 
in  the  two  cases:  Matter  of  Post  v.  Burger  d  Chhlke  (216  N.  Y.  544)  and 
Matter  of  Rheinioald  v.  Builders^  Brick  d  Supply  Co.  (16<8  A<pp.  Dir.  425). 
These  expressions  of  the  courts  that  a  liberal  construction  is  to  be  giren 
the  aot  in  yiew  of  its  humane  purposes  are  applicable  in  the  case  «t  bar  to 
the  provisions  of  sections  22  and  74.  Upon  neither  of  the  two  hearings  whidi 
preceded  the  decision  of  August  twenty-seventh,  denying  further  award,  vai 
the  claimant  represented  by  counsel,  and  upon  the  first  hearing  the  teatimonj 
consisted  wholly  of  answers  to  questions  framed  by  the  counsel  for  the  insur- 
ance carrier  and  did  not  develop  material  matters  relating  to  daimant'i 
employment,  which  were  very  probably  unknown  to  the  counsel.  Appare&tlj, 
upon  the  application  for  a  r^earing,  facts  were  brougjht  to  the  attention  of 
the  Commission  indicating  that  its  decision  had  been  made  without  full 
knowledge  of  the  facts,  making  it  questionable  in  the  judgment  oi  the  Oom- 
missioners  whether  the  claim  had  been  justly  di^osed  of.  Poasesaed  of  thia 
uncertainty  the  Commission  was  not  only  within  its  rights,  but  in  Uie  dis- 
charge of  a  positive  duty  when  it  granted  a  rehearing,  and  whea  later  oob- 
fronted  by  additional  evidence,  and  believing  its  former  decision  to  be  incor- 
rect, it  promptly  corrected  it.  The  right  exercised  by  the  Commiaaion  was 
the  right  often  exercised  by  courts  of  record  under  like  circunutanoea  eves 
after  the  determination  of  the  case  on  appeal.  Furthermore,  on  rec^eaing  the 
claim,  it  was  practically  consented  by  the  counsel  for  the  insurance  carrier 
that  the  claim  be  heard  upon  its  merits,  and  that  if  the  daim  ahould  prove 
to  be  a  just  one  the  claimant  should  be  awarded  compensation,  and,  if  not, 
compensation  should  be  denied.  We  riiould,  therefore,  treat  the  daim  as 
having  been  heard  upon  the  merits  without  objection. 

Second  Opinion 
Kbibqbaum  v.  Buffalo  Wise  Worxb,  182  App.  Div.  448,  March  6,  19 IS. 

Lton,  J.:  The  question  involved  upon  this  appeal  is  whether  the  State 
Industrial  Commission  after  having  made  an  award  for  permanent  partial 
disability,  which  award  has  been  complied  with  by  the  employer  and  insuranct 
carrier,  has  the  power  to  reopen  and  rehear  the  claim  and  make  an  award 
for  permanent  total  disability. 

In  July,  1&14,  the  claimant,  an  employee  of  the  Buffalo  Wire  Works  Com- 
pany, Inc.,  while  engaged  in  a  hazardous  employment,  sustained  an  aecidental 
injury  resulting  in  the  total  loss  of  the  sight  of  his  right  eye.  Notice  by 
the  claimant  of  injury,  reports  of  the  employer  and  attending  physician,  and 
a  daim  for  compensation,  were  duly  filed  with  the  Commission.  On  Septem- 
ber 8,  1914,  the  Commission  made  an  award  of  compensation  for  the  period 
of  one  hundred  and  twenty-eight  weeks  for  the  loss  of  the  eye.  The  full 
amount  of  such  award  was  duly  paid,  the  final  payment  being  made  ia 
January,  1917.  About  December  1,  1916,  application  was  made  to  thf 
Commission  on  behalf  of  the  claimant  to  reopen  and  rehear  the  daim.  Upee 
the  hearing  of  such  application  by  a  deputy  commissioner,  it  appeared  that 
in  1901  the  claimant  had  suffered  an  accidental  injury  to  tiie  left  eye  which 
had  resulted  in  the  permanent  total  loss  of  the  vision  of  that  eye,  except  as 
to  8/200  minus.    This  rendered  the  sight  of  that  eye  useless  ipr  any  voea- 
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tional  purpose.  The  fact  of  the  left  eye  having  been  injured  was  not  taken 
into  account  by  the  CommiB&ion,  and  in  fact  was  not  known  to  it  at  the  time 
of  making  the  award  for  the  loss  of  the  right  eye.  The  only  reference  to  the 
left  eye  having  been  previously  injured  which  appeared  in  the  papers  upon 
which  the  Commission  acted  in  making  an  award  for  the  loss  of  the  right 
eye  in  addition  to  the  statement  that  both  eyes  were  affected,  was  the 
statement  of  the  claimant  in  response  to  the  question,  "Was  your  eye  sight 
or  hearing  defectivse?  A.  Si|^t  of  left  eye  was  little; "  and  the  statement 
in  the  physician's  report  in  answer  to  the  question,  "  Has  the  injury  resulted 
in  a  permanent  disability?  Yes.  If  so,  what?  Loss  of  sight  of  right  eye, 
left  was  injured.  1901  — Vis. —  15/70."  There  was  no  appearance  before  the 
Commission  by  or  on  behalf  of  the  claimant.  Neither  was  any  oral  examina- 
tion had  as  to  the  facts.  The  Commission  imderstanding  the  case  to  be  one 
of  permanent  partial  disability  only,  made  the  award  of  September,  1914. 
That  the  claim  was  in  fact  one  entitling  the  claimant  to  an  award  for  per- 
manent total  disability  cannot  be  questioned,  nor  can  it  be  doubted  that  such 
award  would  have  been  made  had  the  Commission  been  fully  informed  as  to 
the  facts.  Upon  the  rehearing  attended  by  all  the  parties  interested,  the  Com- 
mission for  the  first  time  became  advised  as  to  the  facts  and  thereupon  made 
an  award  continuing  the  compensation  granted  by  the  prior  award  from  the 
time  of  the  last  payment  until  such  time  as  the  State  Industrial  Commission 
should  be  showp  that  the  claimant  had  some  useful  vision  of  his  left  eye. 
The  employer  and  insurance  carrier  feeling  aggrieved  at  the  action  of  the 
Commission  have  taken  this  appeal  basing  their  claim  of  right  to  reversal  of 
the  award  mainly  upon  the  ground  that  no  appeal  having  been  taken  from 
the  award  of  September  8,  1914,  such  award  was  final  and  conclusive  between 
the  parties. 

Whether  notice  of  filing  the  award  or  of  the  decision  of  the  Commission 
was  given  to  the  claimant,  and  thus  his  time  to  appeal  therefrom  limited,  was 
a  subject  of  dispute  between  the  parties.  The  decision  of  that  question  is, 
however,  entirely  immaterial  upon  this  appeal.  The  Commission  not  only 
had  the  right,  but  was  acting  strictly  within  its  duty  when  it  modified  an 
unjust  award  made  under  a  mistake  of  fact,  even  though  the  claimant's 
time  to  appeal  had  expired  when  the  application  for  modification  was  made. 
Section  74  of  the  Workmen's  Compensation  Law  (Consol.  Laws,  chap.  67) 
provides:  ''Jurisdiction  of  conmiissioii  to  bo  continuing.  The  power  and 
jurisdiction  of  the  commissicHL  over  each  case  shall  be  continuing,  and  it 
may,  from  time  to  time,  make  such  modification  or  change  with  respect 
to  former  findings  or  orders  relating  thereto,  as  in  its  opinion  may  be  just." 
The  loss  of  the  sight  of  the  right  eye  having  occurred  in  July,  1914,  the 
award  was  not  affected  by  the  amendment  of  section  16,  subdivision  6,  by 
chapter  616  of  the  Laws  of  1916,  but  the  claim  was  governed  by  the  law 
in  force  at  the  time  of  the  decision  of  this  court  in  Matter  of  Schwab  v. 
Emporium  Forestry  Co.  (167  App.  Div.  614;  affd.,  216  N.  Y.  712),  in  which 
it  was  held  that  an  employee  who  had  suffered  the  loss  of  a  hand  by  a 
previous  injury,  and  who  suffered  the  loss  of  a  remaining  hand  by  a  subse- 
quent injury,  was  entitled  to  an  award  for  permanent  total  disability  instead 
of  an  award  simply  for  permanent  partial  disability  on  account  of  the  loss 
of  the  remaining  hand. 
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The  facts  also  bring  the  caae  directly  within  the  decision  of  this  court  in 
the  case  of  Beckmann  v.  Oelerich  d  Son  ( 174  App.  Div.  353) ,  in  whldi  it  was 
held  that  the  State  Industrial  Commission  may,  notwithstanding  the  time  to 
appeal  has  passed,  grant  a  rehearing  and  correct  an  award  where  ita  prior 
decision  was  made  without  full  knowledge  of  the  facts;  also  that  the  pro- 
visions of  section  74  relating  to  the  continuing  jurisdiction  of  the  Commis- 
sion should  be  liberally  construed. 

The  award  of  the  Commission  should  be  affirmed.  Award  unanimously 
affirmed. 

The  decisions  of  the  courts  in  the  Bechmann  and  Kriegbaum 
cases  operate  for  the  benefit  of  the  employer  and  insurance  carrier 
as  well  as  for  the  benefit  of  the  injured  employee.  The  Commis- 
sion has  so  held  upon  opinion  of  Commissioner  Lyon  as  follows: 

FiscHia  V.  Genesee  Construction  Co.,  S.  D.  R.  vol.  17,  p.  616,  Bui.,  toL  3, 
p.  266,  July  24,  1018,  In  part. 

The  right  of  the  Commission  to  review  this  award  is  challenged  by  the 
attorney  for  the  claimant  on  the  sole  groimd  that  the  recommendatioa  d 
the  deputy  having  been  approved  pro  forma,  the  Commission  is  entirely 
without  jurisdiction  to  change  the  award,  even  though  it  is  convinced  that 
the  same  is  erroneous.  In  Beckman  v.  Oelerich,  174  App.  Div.  953,  an  award 
had  been  denied  the  claimant.  Upon  application  of  the  claimant  for  a  rehear- 
ing the  Commission  opened  the  case,  received  further  testimony  and  made 
an  award.  The  insurance  carrier  in  that  case  raised  the  same  question  as 
that  presented  by  the  claimant's  attorney  in  this  case,  namely,  that  the 
award  having  once  been  made,  the  Commission  was  without  jurisdiction  to 
disturb  it  and  that  the  claimant's  only  remedy  was  by  way  of  appeal,  relying 
upon  sections  22  and  23  of  the  law  which  provide  in  section  22  that  the 
Commission  may  vary  an  award  where  a  change  in  conditions  haa  taken 
place,  and  in  section  23  that  the  award  shall  be  final,  unless  reversed  on 
appeal.  The  court,  however,  construed  section  74  of  the  law,  which  givea 
the  Commission  continuing  power  and  jurisdiction  over  all  cases  and  the 
right  to  make  such  modification  or  change  with  respect  to  former  fijidings  or 
orders  relating  thereto,  as  in  its  opinion  may  be  just  otherwise  and  over- 
ruled the  objection  of  the  insurance  carrier,  saying:  ''Apparently,  up(» 
the  application  for  a  re-hearing,  facts  were  brought  to  the  attention  of  the 
Commission  indicating  that  its  decision  had  been  made  without  full  knowledge 
of  the  facts,  making  it  questionable  in  the  judgment  of  the  Commissioners 
whether  the  claim  had  been  justly  disposed  of.  Possessed  of  this  uncertainty 
the  Commission  was  not  only  within  its  rights,  but  in  the  discharge  of  a 
positive  duty  when  it  granted  a  re-hearing,  and  when  later  confronted  by 
additional  evidence,  and  believing  its  former  decision  to  be  incorrect,  it 
promptly  corrected  it.  The  right  exercised  by  the  Commission  was  the  right 
often  exercised  by  courts  of  record  under  like  circiunstances  even  after  the 
determination  of  the  case  on  appeal." 

The  attorney  for  the  claimant  apparently  was  familiar  with  this  case 
for  in  his  memorandum  opposing  the  right  of  the  Commission  to  review  the 
award  in  this  case,  he  mentioned  the  Beckman  case  and  then  in  oomment- 
ing  upon  it  says:     "The  construction  of  the  statute  was  baMd  upon  the 
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theory  that  the  Act  was  enacted  for  humane  purposes  and  that  for  the 
benefit  of  the  employee  a  liberal  construction  had  to  be  given  in  view  of  such 
purpose.  The  opening  of  the  case,  having  been  asked  for  by  the  employee,  the 
theory  of  the  court  was  undoubtedly  correct.  But  where  such  application  is 
made  by  the  insurance  carrier  and  against  the  employee,  the  reason  for  the 
rule  fails." 

And  again :  "  The  liberal  construction  invoked  by  the  courts  does  not 
obtain  in  favor  of  the  employer  and  insurance  carrier  because  it  is  contrary 
to  the  scheme  and  scope  of  the  statute  to  establish  such  an  interpretation." 

To  me  this  is  a  startling  statement,  that  a  statute  should  have  for  its 
scheme  the  right  of  one  party  to  a  controversy  to  have  a  manifest  error  cor- 
rected while  denying  it  to  the  other,  and  I  do  not  for  a  moment  believe  that 
a  proper  interpretation  of  the  statute  would  warrant  any  such  conclusion.  In 
^  the  recent  case  of  Prendergast  v.  Berriany  184  App.  Div.  240,  the  court  said : 
It  has  been  the  practice  of  the  Commission  and  of  the  courts  to  administer 
the  provisions  of  the  Compensation  Law  in  a  liberal  spirit  and  in  disregard 
of  formal  and  technical  rules  of  procedure.  Ko  good  reason  suggests  itself 
why  the  treatment  of  the  claimant  should  be  liberal  and  that  of  employers 
and  carriers  should  be  otherwise.'' 

Certainly  no  reason  in  this  case  suggests  itself  to  my  mind  why  a  different 
ruling  should  be  adopted  with  reference  to  the  insurance  carrier  from  that 
which  would  be  proper  in  case  of  the  claimant.  All  the  more  so,  since  the 
insuruioe  carrier  la  tha  fltate  fund,  which  has  no  right  of  appeal,  eo  that  the 
error  if  not  corrected  by  this  Commission,  must  remain  entirely  uncorrected. 
I  think  the  attorney  for  the  claimant  inferentially  admits  that  the  claim- 
ant's case  for  an  award  for  the  loss  of  an  eye  is  without  real  substance,  for 
in  a  somewhat  vigorous  letter  of  protest  against  a  re-consideration  of  the 
case  by  the  Commission,  accompanied  by  a  rather  prolix  memorandum,  he 
nowhere  intimates  that  the  claimant  ought  to  succeed  on  the  merits  of  his 
claim,  but  bases  his  whole  protest  and  argument  on  the  proposition  that 
though  the  Commission  might  very  properly  correct  an  error  if  it  were 
against  a  claimant,  it  cannot  correct  an  equally  obvious  error  if  it  should 
turn  out  to  be  against  an  insurance  carrier. 

2.  Relation  of  §  22  to  §  74. —  The  CommisEion  may  review 
any  finding  or  order  made  by  it  notwithstanding  any  limitation 
imposed  by  the  phrase  *^  on  the  ground  of  a  change  in  conditions  " 
or  by  other  provisions  of  §  22.  The  broad  jurisdiction  conferred 
by  §  74  gives  it  unlimited  scope  of  action.  The  Commi  sion  has 
so  held  upon  opinion  of  Commissioner  Lyon  in  findings  agreed 
upon  for  purposes  of  appeal.  Commissioner  Lyon's  opinion  is 
a-s  follows: 

McCall  v.  Hecht,  S.  D.  R.,  vol.  17,  p.  653,  Bui.,  vol.  4,  p.  22,  Oct.  16,  1918. 

JjYON,  Commissioner:  The  attorney  for  the  claimant  relies  upon  section 
23  of  the  Compensation  Law,  which  is  in  part  as  follows :  "  An  award  or 
deciBion  of  the  oommiBaioii  diall  be  final  and  oonoluuye  upon  all  questions 
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within  its  JuiiBdiction  aa  against  the  state  fund  or  between  the  parties, 

unless  reversed  or  modified  on  appeal  therefrom  as  hereinafter  provided. " 

He  admits,  however,  that  in  pursuance  of  section  22,  the  Commission  may 
change  its  award  where  there  is  shown  to  be  a  change  in  conditions  and  be 
asserts  that  there  can  be  no  such  change  in  an  award  after  it  has  been  msile, 
unless  proof  is  presented  that  the  conditions  upon  which  the  award  was 
made  have  changed  and  he  quite  rightly  asserts  that  there  is  no  such  change 
in  conditions  in  the  present  instance.  If  these  were  the  only  provisions  in 
the  law  relative  to  the  making  of  awards  and  review  by  appeal,  the  matter 
would  hardly  permit  of  argument,  but  section  74  of  the  Compensation  I^aw 
gives  the  Commission  continuing  jurisdiction  and  the  right  "to  make  such 
modification  or  change  with  respect  to  former  findings  or  orders  relating 
thereto,  as  in  its  opinion  may  be  just/'  The  attorney  for  the  claimant  also 
quite  rightly  states  that  the  Commission  occupies  a  judicial  position  and 
from  this  statement  he  deduces  an  argument  that  the  Commission  is  bound 
to  follow  the  rules  and  procedure  of  courts,  and  in  particular,  is  bound  to 
follow  the  rules  and  decisions  relative  to  appeals,  and  that  its  jurisdiction  is 
limited,  notwithstanding  section  74,  precisely  as  a  court's  jurisdiction  wonld 
be  and  that  it  cannot  disturb  an  award  once  made  unless  it  be  under  section 
22  on  proof  of  a  change  in  conditions. 

If  the  attorney  is  right  in  his  claim  that  the  Commission  is  bound  by  all 
rules  of  the  courts,  and  particularly  by  the  Code  of  Civil  Procedure,  the 
necessities  of  the  case  would  seem  to  demand  that  the  Commission  should  be 
made  up  of  practicing  attorneys,  instead  of  which  there  is  only  one  lawyer 
on  the  Commission  of  five.  As  a  matter  of  fact  our  conception  of  the  Com- 
pensation Law  is  that  while  the  Commission  has  judicial  functions  and  has 
to  pass  upon  conflicting  claims  very  much  as  a  court  of  law  does,  still  it  is 
not  so  much  a  matter  of  contest  between  employer  and  employee  as  it  is 
one  of  adjustment  on  the  basis  of  the  inherent  justice  and  equities  of  the 
case.  Apparently  the  statute  looks  quite  as  much  to  the  business  judgment 
of  laymen  as  to  the  acumen  of  those  learned  in  law  and  in  the  practice  of 
the  courts.  On  this  theory  of  the  Compensation  Law,  claimants  have  been 
discouraged  by  the  Commission  from  employing  attorneys.  They  are  con- 
tinually told,  and  we  think  rightly,  that  they  do  not  need  expert  legal  advice, 
but  that  a  full,  fair  and  frank  statement  of  the  facts  of  the  case  will  result 
in  their  receiving  proper  protection  at  the  hands  of  the  Commission.  If  the 
claim  now  made  by  the  claimant  is  to  prevail,  all  this,  it  would  seem,  must 
be  changed  and  claimants  must  employ  attorneys  who  are  familiar  with  the 
Code  of  Civil  Procedure  and  with  the  rules  of  courts,  in  order  that  they 
may  not  have  their  cases  passed  upon  without  proper  legal  protect ioa«  Tliis 
apparently  would  mean  that  a  very  considerable  proportion  of  every  award 
which  ought  to  go  to  the  injured  workman  must  be  given  to  his  attorney 
and  the  whole  intent  of  the  Compensation  Law,  as  the  Commission  has  under- 
stood it,  would  be  very  largely  nullified,  and  the  old  abuses  which  flourished 
under  the  liability  law  would  return.  Insurance  carriers  are  able  to,  and  in 
fact  do,  have  representatives  present  at  our  hearings  who  are  familiar  with 
legal  principles  and  rules  and  nothing  it  seems  would  be  more  detrimental  to 
the  generality  of  injured  workmen  than  to  have  the  claim  of  the  claimant 
here  held  to  be  valid. 

The  Commission's  position  that  it  should  not  be  altogether  bound  by  rules 
which  apply  in  courts  of  justice  seems  to  be  in  part,  at  least,  sustained  by 
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the  express  proYision  in  the  statute,  that  the  Commission  is  not  to  be  held 
dovm  to  technical  legal  rules  of  evidence,  also  by  the  provision  of  section  74 
that  the  Commission  has  continuing  jurisdiction  and  may  vary  its  award  as 
justice  demands.  It  should  further  be  said  that  the  situation  confronting 
the  Commission,  growing  out  of  the  enormous  number  of  awards  which  have 
to  be  made,  makes  necessary  the  procedure  which  the  Commission  has  adopted. 
It  is  stated  that  claims  before  the  Commission  amount  to  not  less  than  60,000 
per  year  and  many  of  these  cases  have  to  be  heard  many  times.  In  order  to 
handle  this  enormous  amount  of  business,  the  Commission  is  compelled  to 
have  calendars  heard  in  different  parts  of  the  State  by  its  deputies  who  take 
the  testimony  and  make  the  award,  subject  to  confirmation  by  the  Commis- 
sion. These  deputies  for  the  most  part  are  laymen  and  not  learned  in  the 
law  and  it  could  hardly  be  that  in  this  enormous  number  of  cases  the  deputies 
and  perhaps  the  Commission  itself,  would  make  awards  which  after  more 
careful  examination  would  be  found  not  to  stand  the  test  of  the  Compensation 
Law.  The  law  has  been  so  amended  that  the  conclusions  of  fact  and  rulings 
of  law  are  not  to  be  prepared  by  the  Commission  until  after  notice  of  appeal 
from  the  award,  thus  obviating  the  necessity  for  making  findings  in  the  vast 
number  of  cases  where  no  appeals  are  taken.  It  thus  happens  that  in  many 
cases  careful  examination  of  the  testimony  by  the  Commission  itself  is  only 
made  after  the  matter  has  been  sent  to  counsel  for  the  purpose  of  having  the 
findings  prepared.  The  counsel  then  goes  over  the  case  carefully  and  if  it 
finds  that  the  award  cannot  be  sustained  or  that  the  probabilities  of  sus- 
taining it  are  very  doubtful,  he  is  instructed  to  send  the  matter  to  the  Com- 
mission for  a  rehearing.  Such  cases  of  course  can  come  to  the  Commission 
only  after  an  appeal  hsis  been  taken  by  one  party  or  the  other  as  was  the 
case  here.  Great  injustice  would  often  be  done  if  a  ma/nifeatly  erroneouB 
decision  on  the  facts  could  not  be  corrected  hy  the  Commission  because  our 
findings  of  fact  cannot  be  reviewed  by  the  courts.  In  fact,  such  would  seem 
\o  be  the  case  here. 

No  doubt  an  appreciation  of  the  difficulties  already  enumerated  was  in  the 
mind  of  the  Legislature  when  section  74  of  the  law  was  inserted,  notwith- 
standing the  previous  insertions  of  sections  22  and  23.  I  think  it  must  be 
presumed  that  the  Legislature  saw  that  in  many  cases  a  proper  and  final 
determination  could  not  be  made  in  the  first  instance,  and  that,  therefore,  a 
discretion  was  given  to  the  Commission  by  section  74  to  review  its  own 
decisions  at  any  time,  whether  the  time  to  appeal  has  expired  or  not.  In  my 
opinion,  it  was  because  of  the  legal  proposition  that  the  time  for  a  litigant 
to  appeal  from  a  final  decision  cannot  be  extended  beyond  the  statutory 
period,  and  because  the  doctrine  of  res  ad  judicata  is  firmly  fixed  in  the 
decisions  of  courts,  that  section  74  was  put  into  the  law,  in  order  to  relieve 
the  situation  in  those  respects.  The  attorney  for  the  claimant  cites  the  case 
of  Clemens,  180  App.  Div.  02,  in  support  of  the  proposition  that  the  insurance 
carrier's  only  remedy  is  by  way  of  appeal,  but  that  case  I  think  when  properly 
understood  is  not  adverse  to  the  position  which  the  Commission  takes  with 
reference  to  section  74.  In  that  case  the  Commission  in  its  discretion  had 
refused  to  open  a  case  at  the  Instance  of  an  insurance  carrier,  and  I  think 
the  decision  may  be  held  to  be  nothing  more  than  an  affirmance  of  the  proposi- 
tion that  where  a  right  rests  in  discretion,  it  cannot  be  reviewed  on  appeal 
unless  there  is  clear  abuse  of  discretion.  In  that  case  an  award  was  made 
against   the   employer    and   the    insurance    carrier.    The    insurance   carrier 
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claimed  that  it  was  not  liable  because  the  policy  of  insuraiice  had  bnr*! 
procured  from  it  by  fraud,  raising  a  pure  question  of  law.  The  CommissicL 
overruled  this  contention  and  made  the  award  against  both  employer  aa<i 
insurance  carrier,  from  which  no  appeal  was  taken  by  the  insurance  carrier. 
Thereafter  the  Ck>mtaiission  brought  suit  upon  the  award  against  both  the 
employer  and  the  insurance  carrier,  in  which  the  insurance  carrier  set  ii|r 
the  defense  that  it  was  not  liable  because  the  policy  had  been  procured  br 
fraud.  The  court  overruled  that  defense  and  judgment  was  entered.  There- 
upon  the  insurance  carrier  applied  to  the  Commission  for  a  rehearing  under 
section  74  which  the  Commission  refused  and  the  Appellate  Divisioa  simplj* 
ruled  that  so  long  as  the  Commission  in  its  discretion  did  not  open  Hie  eatf; 
the  only  remedy  of  the  insurance  carrier  was  to  appeal  from  the  original 
award.  The  decision,  therefore,  is  not  authority  for  the  propositicm  that 
the  Commission  has  no  right  to  open  an  award  under  section  74,  where  there 
has  been  no  change  in  conditions,  especially  where  an  erroneous  finding  of 
fact  has  been  made. 

The  decision  in  this  case  might  be  based  upon  the  opinion  written  in  Fi^er 
V.  Genesee  Construction  Company  and  reported  in  our  Bulletin,  Volume  3. 
No.  12,  at  pages  266  and  267,  now  on  appeal  to  the  Appellate  DiTision,  but 
the  energy  with  which  the  attorney  for  the  claimant  has  presented  his  ca«e 
here  and  the  different  angles  from  which  he  has  approached  it,  makes  it  seen 
proper  to  re-examine  the  whole  proposition.  I  am  very  clearly  of  the  opinion 
that  the  claim  that  the  Commission  is  without  power  to  change  the  award. 
because  there  has  been  no  change  in  conditions,  must  be  overruled,  but  witk 
the  right  to  the  claimant,  imder  the  stipulation  made  at  the  last  hearing  to 
have  the  case  put  on  our  calendar  again  for  a  rehearing  upon  the  merits 
Should  the  attorney  for  the  claimant  desire  to  further  test  the  legal  proposi- 
tion on  appeal,  I  should  be  in  favor  of  giving  the  same  right  to  a  rehearinr 
on  the  merits  after  a  decision  of  the  Appellate  Division,  if  he  wishes  It.  For 
the  present,  at  least,  I  advise  that  the  decision  already  made  rescinding  tbe 
award  and  dismissing  the  claim  be  affirmed. 

Upon  app<*al  in  Solotar  v.  Neughss  &  Co.,  Death  Ca^> 
No.  33580,  Oct.  16,  1918;  —  App.  Div.  — ,  May  7,  1919,  the 
insurance  carrier  argued  that  the  right  of  review  was  limited  to 
cases  in  which  there  had  been  change  in  conditions  but  the  Appel- 
late Division  affirmed  the  award  unanimously  and  with'^i.t 
opinion. 

Citing  the  phrase  *^  on  ground  of  a  change  in  conditions  "  \r. 
§  22,  an  injured  claimant'">  attorney  argued  upon  appeal  that  it 
meant  change  in  the  condition  of  his  client  and  that  since  thcrp 
had  been  no  such  change  the  Commission  had  no  authority  to 
reopen  the  case;  the  Appellate  Division  upheld  the  Commission, 
however;  Blattn^r  v.  Pa  Pro.  Co.,  S.  D.  R.,  voL  14,  p.  669,  Bui, 
vol.  3,  p.  52,  Oct.  18,  1917;  185  App.  Div.  900,  July  2,  191S. 

3.  Commission's  discretionary  power  to  deny  a  rehearin/j.— 
In  two  cases  in  which  insurance  carriers  have  appealed  fn^m 
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orders  or  decisions  of  the  Commission  denying  applications  to 

reopen  and  rehear  awards  the  Appellate  Division  has  unanimously 

affirmed  the  Commission's  deniali.     In  Clemeiis  v.  Clemens  & 

Grell,  full  text  of  which  is  given  below,  page  381,  it  has  said: 

No  new  fact  is  presented  to  the  Commiseion  upon  this  motion,  except  that 
since  the  decision  the  Commission  has  determined  as  to  the  legality  of  policies 
and  the  court  seems  to  maintain  such  practice. 

Commissioner  Lyon  has  commented  at  length  upon  this  court 
opinion  in  the  above  text  of  his  own  opinion  in  McCall  v.  Ileclit 
and  has  interpreted  it  to  mean  '^  nothing  more  than  an  affirmance 
of  the  proposition  that  where  a  right  re.ts  in  discretion,  it  cannot 
be  reviewed  on  appeal  unless  there  is  clear  abuse  of  discretion." 

In  the  second  case  the  ground  for  affirming  the  denial  is  similar, 
the  pertinent  part  of  the  court's  opinion  being  as  follows : 

ScHLEiTKEB  V.  Garfobd  Motor  Tbuck  Cc,  188  App.  Div.  166,  May  8,  1918, 

in  part. 

Of  course  the  insurer  is  entitled  to  a  hearing  and  without  such  hearing  such 
award  could  not  be  deemed  conclusive  as  to  the  insurer.  But  the  insurer  in 
this  case  hajs  had  such  hearing.  On  October  10,  1917,  a  hearing  was  given  by 
the  CommiBflion,  at  which  the  insurer  appeared  by  counsel,  produced  wit- 
nesses, and  had  them  examined.  The  testimony  of  such  witnesses  tended  in 
no  respect  to  imj^each  the  award  previously  made  or  to  overcome  the  pre- 
sumption of  section  21  "  that  the  claim  comes  within  the  provisions  of  this 
chapter."  The  injury  consisted  of  a  blow  on  the  head.  The  employee  died 
twenty-three  days  thereafter  from  tubercular  meningitis,  and  one  of  the  medi- 
cal experts  produced  by  the  insurer  testified  that  he  found  **a  distinct  tuber- 
culosis of  the  base  of  the  brain."  All  the  medical  testimony  was  to  the  effect 
that  a  trauma  of  the  kind  which  the  employee  received  could  excite  a  dor- 
mant tubercular  condition  into  activity  and  accelerate  death.  The  appellants 
produced  no  evidence  to  the  contrary  but  merely  that  there  were  no  trau- 
matic indications  at  the  time  of  his  death  more  than  three  weeks  after  the 
tramna,  and  the  Commission  adhered  to  its  previous  award.  Again  on  De 
cember  fifth  the  insurer  asked  to  have  the  cswe  reopened  but  presented  no 
additional  evidence  nor  did  it  claim  to  be  able  to  do  so.  The  refusal  of  the 
Commission  to  then  reopen  the  case  was  discretionary.  The  insurer  had  had 
its  day  in  court. 

The  award  and  decisions  should  be  affirmed.  Award  and  decisions  unani- 
mously affirmed. 

4.  Review  after  commuting  aiixird  to  lump  sum. —  The  widow 
of  an  alien  who  had  been  killed  by  an  industrial  accident  requested 
commutation  of  her  award  to  a  lump  sum  upon  the  ground  that 
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she  did  not  intend  to  remain  in  the  United  States.  The  Commis- 
sion acceded  to  her  request  but  restored  the  periodic  payment 
plan  when  she  chimgcd  her  mind  about  going  abroad.  Ujfi. 
appeal  of  the  employer  and  carrier  the  Appellate  Division 
affirmed  this  action  of  the  Commission,  saying: 

Spaduocino  v.  Hatbs  &  CJo.,  180  App.  Div.  37,  Nov.  14,  1917,  m  part. 

At  the  time  the  Gommiflnon  reednded  the  award  no  payment  had  hea 
made  thereon,  nor  any  appeal  taken  therefrom,  nor  had  the  righta  of  uy 
third  party  intervened,  so  far  as  appears.  The  payment  of  the  award  in  a 
lump  sum  would  not  only  have  been  most  nnwisey  but  the  Commieaion  was 
fuUy  justified  as  a  matter  of  law  in  rescinding  the  award.  Section  74  of  the 
Workmen's  Compensation  Law  provided  that  the  power  and  jonadieticB  oi 
the  Commission  over  each  case  should  be  continuing,  snd  that  the  Coimnis- 
sion  might  from  time  to  time  make  such  modification  or  change  with  respett 
to  former  findings  or  orders  relating  thereto,  as  in  ite  opinion  might  be 
just  The  broad  powers  given  to  the  Commission  by  this  section  were  in 
keeping  with  the  general  scope  of  the  law,  snd  were  ample,  we  think,  to 
justify  the  Commission  in  rescinding  an  award  which  had  been  procured 
uader  an  error  of  fact  for  which  the  Commission  was  in  no  way  responsiMeL 

Upon  further  appeal,  the  Court  of  Appeals,  by  a  vote  of  five  t»i 
four,  affirmed  the  Appellate  Division's  order  without  opinion: 
223  N.  Y.  681,  May  14,  1918.  Full  text  of  the  Appellate  Divi- 
sion's opinion  has  been  given  above,  page  190. 

April  5,  1917,  the  Commission  made  award  for  temporary  total 
disability  and  closed  a  case  upon  ground  of  the  claimant's  full 
recovery.  July  19,  1917,  more  than  three  months  later,  a  deputy 
commissioner  reopened  the  case  and  made  what  appeared  to  he 
a  compromise  with  the  employer.  On  the  ground  that  the  claim- 
ant's then  condition  was  possibly  due  more  to  his  age  than  t'-* 
his  accident  the  deputy,  the  employer  consenting,  awarded  hiir. 
"  33%  weeks  compensation  at  $6.42,  amounting  to  $216.14  fro-n 
April  5  to  November  26,  1917,  to  be  paid  claimant  in  a  lumr 
sum  and  the  case  closed."  The  Commission  accordingly  made  nn 
award  of  $216.14  on  September  7,  1917.  Xine  months  later 
June  6.  1918,  the  Commission  reopened  the  case,  made  further 
award  for  twenty-eight  weeks  from  November  26,  1917,  to  June 
10,  1918,  and  continued  the  claim  for  further  hearing.  Fmm 
this  last  award  the  employer  took  appeal.  It  ba-^ed  its  protoi 
on   the  so-called  lump  sum  agreement  which   it  declared  had 
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become  an  act  of  the  Commission  under  Workmen's  CompenBation 
Law,  §  65.  It  distinguished  the  case  from  Bechiawnn  v.  Oelerich 
&  Son  and  Kricghaum  v.  Buffalo  Wire  Works,  the  texts  of  which 
appear  above,  upon  ground  that  the  Conmiission  had  had  all  the 
facts  before  it  when  it  approved  the  deputy's  lump  sum  award 
on  September  7,  1917,  and  that  there  had  been  no  change  of  con- 
ditions in  the  interval  between  September  7,  1917,  and  June  6, 
1918,  the  date  of  the  later  award.  The  Appellate  Division 
affirmed  the  award,  however:  Bates  v.  Elgar,  Claim  No.  54188, 
June  6,  1918;  186  App.  Div.  926,  Nov.  13,  1918. 

5.  Method  of  review, —  Workmen's  Compensation  Law,  §  20, 
prescribes  the  method  of  making  or  denying  awards.  It  declares, 
for  one  thing,  that  the  Commis  ion  must  order  a  hearing  upon 
the  application  of  either  party.  In  revising  awards  the  Commis- 
sion should  use  the  same  methods  and  legal  formalities  as  in  the 
original  making  of  them.  It  should  give  the  interested  parties 
notice  and  opportunity  for  a  hearing  and  should  thereafter 
formally  vacate  or  modify  the  original  award  or  decision.  A 
resolution  like  that  adopted  by  the  Commission,  May  21,  1918, 
wherein  it  required  all  mutual  insurers  and  self  insurers  to  pay 
into  the  state  fund  the  present  value  of  death  benefit  awards  is 
an  attempted  revision  of  previous  awards  and  as  such  does  not 
comply  with  the  requisite  methods  and  formalities.  Therefore 
it  is  invalid.  The  Court  of  Appeals  has  so  stated  for  guidance 
of  the  Commission  in  remarks  appended  to  its  opinion  dismissing 
the  appeal  in  SperdiUo  v.  N.  Y.  City  Interhorough  By,  Co.,  the 
full  text  of  which  is  given  above,  page    177. 

In  another  case  the  Appellate  Division  has  commented  to  like 
effect,  as  follows: 

FiscHES  V.  Geitesee  Construction  Co.,  187  App.  Div.  850,  May  7,  1919, 

in  part. 

JoHir  M.  Eelloqg,  P.  J. :  An  award  was  duly  made  October  8-11,  1917,  and 
upon  a  motion  to  reopen,  was  duly  afiirmed,  January  14,  1918,  and  several  pay- 
ments were  made  thereon.  It  was  well  sustained  by  the  reports  of  the  em- 
ployer, the  employee,  and  Dr.  Schuhart,  who  treated  the  arm,  and  by  the 
testimony  of  Dr.  Snell,  the  oculist  who  treated  the  eye,  and  the  testimony  of 
Dr.  Lewy  and  Dr.  Gelser  for  the  State  Fund.  The  claimant  was  present,  with- 
out counsel,  but  was  not  called  as  a  witness.  An  adjournment  was  had  for  a 
week  to  enable  the  Fund  to  have  the  claimant  examined  by  a  physician,  but 
upon  the  adjourned  day  counsel  for  the  fund  stated  that  ''the  general  opin- 

Digitized  by  VjOOQ IC 


368     CouBT  Decisions  on  Wobkmen's  Compensation  Law 

ion  seems  to  be  that  the  loes  of  his  eye  is  due  to  the  acddmt/'  and  the 
record  shows  that  no  further  testimony  was  introduced,  "  largely  due  to  the 
fact  that  the  repreaentativea  of  the  State  Fund,  the  ^ysieian  who  exam- 
ined him,  and  those  familiar  with  the  case  were  of  the  opinion  that  the 
claimant  had  sustained  a  systemic  septicaemia  as  the  result  of  the  injury 
to  the  hand  and  that  caused  the  iritis,  and  subsequent  loss  of  use  of  the 
right  eye." 

July  24,  191 8|  by  the  order  under  review,  the  Commiseion  annulled  the 
award  and  dismissed  the  claim.  Its  decision  is  based  upon  the  written  opin- 
ions  of  two  physicians.  One  of  the  opinions  was  written  after  the  hearing 
was  closed,  and  neither  opinion  seems  to  have  been  made  a  part  of  the  record 
at  any  hearing,  and  the  claimant  apparently  had  no  knowledge  of  them  and 
no  chance  to  cross-examine  or  to  be  heard  with  reference  to  them.  This  prac- 
tice did  not  give  him  the  fair  hearing  contemplated  by  the  statute,  and  the 
order  should  therefore  be  reversed.  {Matter  of  Holmes  v.  Communipaw 
Steel  Co,,  186  App.  Div.  546.) 

6.  When  the  Commission  cdnnot  review. — A  cau  e  of  action 
having  been  once  assigned  under  §  29,  the  CommiaBion  cannot 
divest  the  assignee  of  title  to  it  without  the  assignee's  consent: 
Sahatino  v.  Crimmims  Construction  Co.,  102  Misc.  172,  Jan.  9, 
1918.  The  court  said  in  this  case:  ''  Sections  20,  22  and  74 
of  the  act  fix  the  powers  of  the  commission  as  to  changing  or 
modifying  its  awards  and  rulings.  In  none  is  there  a  su^eition 
that  the  original  awards  are  by  any  modification  or  change  made 
void  ab  initio.  The  language  in  section  22,  that  no  review  shall 
affect  such  awards  as  regards  any  moneys  already  paid,  ii  just 
to  the  contrary."  Full  text  of  the  Sabatino  opinion  is  in  Bulletin 
No.  87,  Part  1,  pages  268-273. 

7.  When  the  Commission  ought  not  to  review. —  The  CJommis- 
sion  should  not  disturb  its  decisions  '*  except  for  some  compelling 
reason  in  order  to  prevent  a  miscarriage  of  justice  or  a  manifest 
wrong."     The  Appellate  Division  so  advises,  as  follows: 

FiscHBB  V.  Grnbseb  Constbuotiow  Co.,  —  App.  Div.  — ,  May  7,  191*, 

in  part. 

The  award  was  final  and  conclusive  against  the  State  Fund,  no  appeal 
having  been  taken.  (Workmen's  Compensation  Law,  i  23.)  Neverthelesi, 
the  Commission  had  continuing  jurisdiction  over  the  case,  with  power  to 
change  its  determination  as  justice  may  require.  (Sec  74.)  The  presump- 
tion raised  by  section  21,  and  the  provisions  of  section  23  and  of  secticm  20 
(as  omd.  by  Laws  of  1917,  chap.  705)  prevent  an  inter fer^ce  with  the  award 
on  the  facts,  unless  there  is  substantial  evidence  of  a  mistake  which,  in  the 
interest  of  justice,  compelled  such  action.    Sections  22  and  74  must  be  given 
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a  broad  and  liberal  interpretation,  and,  as  circumstances  arise,  must  be  held 
to  cover  cases  which  we  cannot  in  advance  anticipate.  They  are  intended 
to  remedy  an  apparent  injustice.  The  State  Fund  so  far  assented  to  this 
award  that  it  would  not  be  permitted  a  review  upon  appeal.  {Cunningham 
V.  Buffalo  Copper  and  Brass  RolUng  MUls,  171  A.  D.  955,  956.)  Neither,  upon 
its  application,  should  the  Conunission  annul  the  award  except  upon  new  evi- 
dence clearly  showing  its  injustice,  and  that  the  counsel  for  the  Commission 
was  deceived,  overreached  or  acted  upon  a  cjlear  mistake  of  fact.  The  mere 
fact  that  cumulative  evidence  has  been  found  which  might  bear  negatively 
upon  a  question  of  fact  already  amply  proved  and  understandingly  con- 
ceded, is  not  in  itself  a  basis  for  annulling  the  award.  Public  policy  re- 
quires that  there  shotdd  be  a  reasonable  end  to  litigation,  and  that  issues  once 
fairly  tried  and  stipulated,  with  full  knowledge  of  the  facts,  should  not  be 
distuibed  except  for  some  compelling  reason  in  order  to  prevent  a  miscarriage 
of  justice  or  a  manifest  wrong.  The  power  to  change  an  award  is  not  an 
arbitrary  one,  but  a  judicial  discretion,  to  be  exercised  only  in  the  interest  of 
justice.  The  award  was  a  property  right,  which  cannot  be  destroyed  unless  it 
definitely  appears  that,  as  a  matter  of  justice,  it  should  not  stand. 

The  Commi^jsion  was  asked  on  July  11,  1916,  to  reverse  a 
decision  of  its  predecessor,  the  Workmen's  Compensation  Com- 
mission, denying  compensation  to  a  claimant  on  March  19,  1916, 
attempt  having  been  made  meantime  to  enforce  the  claimant's 
rights  at  common  law.  The  Commis'ion  denied  the  application 
upon  advice  of  Commissioner  Lyon,  who  said: 

Adleb  v.  Thomashstskt  Theatre  Oo.>  S.  D.  R.,  vol.  9,  p.  948,  July  11, 

1916,  ill  part. 

I  have  very  serious  douhts  whether  a  decision  rendered  considerslbly  more 
than  a  year  a^  by  a  Gommisfliaii  whose  persoimel  is  different  from  that  of 
the  present  Commission  ought  to  be  disturbed,  especially  in  view  of  the  fact 
that  the  claimant  apparently  acquiesced  in  that  decision  and  attempted  to 
enforce  her  rights  at  common  law,  on  the  theory  that  the  decision  of  the 
Workmen's  Compensation  Commission  was  correct.  In  any  event  I  am  of 
the  opinion  that  we  ought  not  to  reverse  the  decision  of  the  former  Commis- 
sion under  the  circumstances,  unless  the  case  as  now  made  is  very  clear  show- 
ing that  a  grave  injustice  has  been  done.  I  am  unable  to  see  that  such  a 
clear  case  has  been  made  out. 

Commissioner  Lyon  is  of  opinion,  however,  that  while  the  close 
legal  questions  of  the  Workmen's  Compenyation  Law  are  in  an 
unsettled  condition,  the  Commission  ought  to  be  very  lenient  in 
reconsidering  cases:  Bhttner  v.  Pa.  Pro,  Co.,  S.  I).  R.,  vol.  14, 
p.  669,  Bui.,  vol.  3  p.  52,  Oct.  18,  1917. 

B.  Review  as  an  opening  for  appeal. —  If  the  thirty  days'  limit 
fixed  for  appeal  to  the  courts  by  §  23  has  expired,  either  party 
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to  a  compensation  ca^e  may  secure  a  new  opportunity  to  appeal 
if  it  can  induce  the  Commission  to  review  its  findings.  This  is 
illustrated  by  the  Commission's  proceedings  in  Prendergast  v. 
Berrian  Bros.,  Death  Case,  No.  28681,  Oct.  10,  1917.  The 
insurance  carrier  understood  in  this  case  that  a  rehearing  had 
been  granted  and  gave  formal  notice  of  appeal;  the  Commission 
said  that  no  rehearing  had  been  granted  but  that  it  had  ordered 
the  taking  of  further  testimony  to  determine  whetlier  there  should 
be  a  rehearing.  The  insurance  carrier  thereupon  obtained  from 
the  Appellate  Division  an  opinion  that  a  letter  it  had  written 
within  the  thirty  days'  time  limit  constituted  notice  of  appeal 
Text  of  the  opinion  appears  below,  page  379. 

C.  Review  of  cases  after  appeal. —  In  its  opinion  in  Bechmnnn 
V.  Oelerich  (&  Son,  quoted  above,  the  Appellate  Division  upheld 
the  Commission's  right  to  reopen  and  rehear  a  case  after  expira- 
tion of  the  time  limit  for  appeal.  It  is  a  proper  inference  from 
the  opinion  that  the  Commission  may  also  reopen  and  rehear  a 
case  after  appeal  has  been  taken. 

Pending  an  application  for  a  rehearing  by  the  Commission  and 
in  order  to  preserve  his  right  for  review  by  the  court,  a  claimant 
took  appeal  to  the  Appellate  Division.  The  Commission  reheard 
the  case,  reversed  its  action  denying  an  award  and  made  award 
to  the  claimant,  while  the  appeal  to  the  court  was  pending.  In 
defense  of  such  course  Commissioner  Lvon  aid: 


McNally  v.  DiA^roND  Mnxs  Pafeb  Co.,  S.  D.  R.,  vol.  9,  p.  352,  July  11, 

1916,  ffi  part. 

The  insurance  carrier  claims  that  the  CommiBsion  la  ousted  of  jurisdiction 
by  the  appeal  which  has  been  taken.  The  carrier  adnuts  that  section  74 
gives  the  Commission  jurisdiction  to  rehear  a  case  si  any  time  before  an 
appeal  is  taken.  In  my  opinion  the  ''continuing"  jurisdiction  given  the 
Commission  by  section  74  of  this  act  is  not  cut  off  by  an  appeaL  Hie  act 
intends  that  hearings  before  the  Commission  should  be  quite  infoimal  and 
specifically  provides  that  the  Commission  shall  not  be  bound  by  technical 
rules  of  procedure.  The  cases  before  the  Commission  are  so  numerous  that 
rehearings  often  could  not  be  had  and  decisions  rendered  untU  after  the  time 
to  appeal  has  expired,  and  injustice  would  frequently  be  done  to  injured 
workmen,  who  have  their  cases  heard  without  the  aid  of  counsel,  if  they 
oould  not  preserve  their  right  by  a  notice  of  appeal  while  their  appUeation 
for  a  rehearing  is  pending. 
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The  pending  appeal  appears  to  have  been  dropped  by  the 
claimant  and  a  new  appeal  to  have  been  taken  by  the  employer 
and  insurance  carrier:     178  App.  Div.  342. 

Some  argument  for  the  right  and  necessity  of  review  pending 
appeal  is  made  by  Commissioner  Lyon  in  McCall  v.  Hecht,  the 
text  of  which  is  given  in  full  above,  page  361.  He  calls  attention 
to  the  fact  that  in  many  cases  the  Commission  makes  careful 
examination  of  the  testimony  only  after  the  law's  demand  for 
formal  findings  has  arisen  out  of  appeal.  '*  Gitjat  injustice," 
he  say  "i,  "  would  often  be  done  if  a  manifestly  erroneous  decision 
on  the  facts  could  not  be  corrected  by  the  Commission  because 
our  findings  of  fact  cannot  be  reviewed  by  the  courts.'' 

The  Appellate  Division  having  affirmed  the  award  in  Woolley 
V.  Oeneva  Cutlery  Co.,  181  App.  Div.  909,  j^ov.  14,  1917,  the 
insurance  carrier  made  application  to  the  Commission  to  have 
the  award  vacated  on  ground  of  new  evidence.  The  Commis- 
sion reheard  the  case  and  denied  the  application:  S.  D.  R., 
vol.  15,  p.  637,  Bui.,  vol.  3,  p.  156,  Mar.  14,  1918. 

The  Appellate  Division  having  affirmed  the  award  in  Cmn- 
mings  v.-  Underwood  Silk  Fabric  Co.,  184  App.  Div.  456,  Sept. 
11,  1918,  the  Court  of  Appeals  six  weeks  later  reversed  the 
award  in  the  very  similar  case  of  TAtts  v.  Rlsley  Lumber  Co., 
224  K  Y.  321,  bet.  29,  1918.  Thereupon  the  insurance  car- 
rier applied  to  the  Commission  for  rehearing  of  the  Cummings 
case.  Upon  rehearing,  November  18,  1918,  *^  the  Commission 
deemed  it  inadvisable  to  reverse  the  order  of  the  Appellate  Divi- 
sion and  rescind  the  award,  but  rather  believed  that  motion  for 
reargument  should  be  had  in  the  Appellate  Division,  and  the 
case  reversed  there."  Accordingly  the  carrier,  with  the  Attorncy- 
Generar3  assent,  asked  the  Appellate  Division  for  a  rehearing. 
The  Appellate  Division  granted  this  request  and  reversed  the 
award,  January  14,  1919. 

The  Appellate  Division  and  the  Court  of  Appejils  having  sus- 
tained an  erroneous  award  in  Skarpeletzos  v.  Counes  <&  Raptis 
Corp.,  the  Commission  took  up  the  cfise  anew  and  corrected  the 
mistake  in  its  findings,  whereupon  the  insurance  carrier  again 
carried  the  case  to  the  courts;  details  of  the  transaction  are 
given  above,  pages  138,  139. 
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D.  Review  of  findings  in  the  light  of  subsequent  court  decisions 
in  similar  cases, —  The  Commission  reconsidered  and  reversed 
an  award  in  the  light  of  subsequent  court  interpretation  in  another 
case,  Commissioner  Lyon  saying,  "  The  facts  are  remarkably 
alike."     The  following  statement  of  the  record  is  self-explanatory: 

LupKK  V.  Simon,  S.  D.  R.,  vol.  11,  p.  617,  Bui.,  vol.  2,  p.  46,  Nov.  22,  1916, 

in  part. 

An  award  was  made  in  this  case  and  an  appeal  was  taken  to  the  Appellate 
Division  which  was  dismissed.  After  the  decision  by  the  AppeUate  Dtvision  of 
the  ease  of  Bargey  v.  Mctssaro  Macaroni  Company,  application  was  made  to 
vacate  the  award  on  the  ground  that  that  case  was  controlling  in  the  deciaion 
of  the  present  claim.  The  application  to  reopen  the  case  was  granted  and  the 
Commission  voted  to  hold  the  matter  in  aheyance  imtil  the  Bargey  case  had 
been  passed  upon  by  the  Court  of  Appeals.  The  decision  of  the  Appellate 
Division  reversing  the  award  in  the  Bargey  case  having  been  affirmed,  this 
matter  now  comes  on  for  final  disposition.  , 

An  insurance  carrier  asked  the  Commission  to  discontinue 
awards  and  close  a  case  in  which  its  action  had  been  affirmed  by 
the  Appellate  Division.  The  carrier  argued  that  a  subsequent 
decision  of  the  Court  of  Appeals  in  a  similar  ca^e  had  overruled 
the  Commission  and  the  Appellate  Division  in  the  case  in  hand. 
The  Commission  denied  the  motion  to  discontinue  awards  upon 
advice  of  Commissioner  Lyon,  as  follows: 

Reddt  v.  Nauoi^al  Excavatutg  &  FoxmDATiDN  Co.,  S.  D.  R.,  vol.  14,  p.  IM>S, 
BuL,  vol.  2,  p.  256,  Aug.  14,  1917,  in  part. 

Lyon,  Commissioner:  I  have  very  serious  doubts  whether  this  CommissioD 
has  a  right,  after  its  award  has  been  affirmed  by  the  AppeUate  Division,  to 
make  a  further  decision,  on  the  same  testimony,  which  necessarily  proceeds 
upon  the  theory  that  its  former  findings  are  wrong,  because  the  C<Mirt  of  Ap- 
peals, in  another  case,  has  made  a.  decision  which  may  seem  to  be  at  variance 
with  the  law  of  this  case. 

The  decision  which  we  are  now  asked  to  make,  presupposes  tiiat  our  former 
decision  which  has  been  affirmed  is  wrong.  If  it  be  so,  it  would  seem  that 
the  orderly  administration  of  the  law  would  require  that  the  decision  of  the 
Appellate  Division  should  be  rescinded  by  that  court  or  reversed  by  the 
Court  of  Appeals. 

We  can  hardly  hope  to  find  precedents  for  the  proceedings  in  the  law  books, 
because  the  compensation  law  provides  for  repeated  awards  for  disaMlity 
growing  out  of  the  same  accident,  whereas,  at  common  law,  one  recovery 
exhausts  the  plaintiff's  remedy.  It  is  true  that  the  statute  gives  the  Gam- 
mission  continuing  Jurisdiction  tad  the  oonrts  have  held  that  this  gives  us 
the  right  to  reconsider  and  modify  or  rescind  our  awards  in  the  interest  of 
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justice,  but  I  do  not  understand  that  this  gives  us  the  right  to  reverse  find- 
ings of  fact  and  conclusions  of  law,  which  by  the  affirmance  of  our  award 
have  become  re»  adjudicates  It  would  seem  that  by  the  affirmance  of  the 
Appellate  Division  the  law  of  the  case  has  been  established  until  reversed  by 
a  higher  court. 

An  insurance  carrier  assented  to  an  award  upon  stipulation 
by  it  that  if  at  any  subsequent  time  a  court  ruling  adverse  to  the 
Commission's  ruling  should  be  handed  down  it  might  have  the 
right  to  reopen  the  ca^e  and  to  recover  paid  compensation.  Later 
in  the  light  of  some  subsequent  court  decisions  it  applied  for  a 
reopening  of  the  case.  A  deputy  commissioner  denied  the  appli- 
cation partly  on  the  ground  that  the  carrier's  remedy  had  been 
appeal,  the  right  to  which  it  had  lost  by  expiration  of  the  time 
limit.  The  Commission  reopened  and  reheard  the  ca^e,  however, 
upon  opinion  of  Commissioner  Lyon  as  follows: 

Bi:^TTNEB  V.  Pa  Pbo  Co.,  S.  D.  R.,  vol.  14,  p.  8«»,  Bui.,  vol.  5,  p.  62,  Oct.  18, 

1917,  in  part. 

XiTON,  Commiflsioner :  The  attorney  for  the  claimant  insists  that  the  stipu- 
lation inserted  in  the  record  when  the  award  for  loss  of  the  hand  was  made 
ought  not  to  be  given  any  effect,  because  it  was  made  in  the  absence  of  the 
claimant  This  is  probably  true  if  it  be  taken  strictly  as  a  stipulation,  but 
it  does  show  on  its  face  that  the  insurance  carrier  did  not  acquiesce  in 
the  Commission's  finding,  but  was  willing  that  the  matter  should  stand  in 
abeyance  until  after  the  courts  had  made  some  decisions  which  would  further 
guide  the  Commission  in  such  cases.  I  do  not  think  the  Commission  should 
now  take  the  position  that  it  will  not  give  a  further  hearing  in  the  matter. 
The  position  which  the  carrier  took  when  the  case  was  first  decided  certainly 
makes  for  expedition  in  handling  cases,  and  does  not  put  upon  the  Commis- 
sion the  burden  of  handling  useless  appeals  where  questions  which  arise  can 
be  disposed  of  by  rulings  in  other  pending  cases,  but  even  if  there  had  been  no 
such  saving  clause  inserted  in  the  record,  I  should  be  disposed  to  grant  the 
insurance  carrier's  application  to  reopen  the  case  imder  section  74  of  the 
law.  While  these  very  close  legal  questions  are  in  an  unsettled  condition,  I 
am  of  the  opinion  that  we  ought  to  be  very  lenient  in  reconsidering  cases  if 
need  be,  in  order  that  the  real  intent  of  the  law  may  be  carried  out.  This, 
perhaps,  will  not  be  so  necessary  after  the  puzzling  legal  questions  have  been 
definitely  decided  by  the  higher  courts. 

The  Commissioner  having  denied  compensation  to  the  widow 
of  an  employee  who  had  contracted  anthrax  in  the  course  of  his 
employment  because  the  port  of  entry  for  the  anthrax  germ 
had  been  a  scratch  incurred  in  a  barber  shop,  reopened  the  case 
two  years  and  a  half  later  and  made  an  award  upon  authority 
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of  a  decision  of  the  Court  of  Appeals  affirming  an  award  to  the 
widow  and  children  of  a  janitor  who  had  contracted  a  fatal  infec- 
tion in  the  course  of  his  employment,  the  port  of  entry  for  the 
infection  having  been  a  finger  cut  incurred  at  his  own  home: 
Eldridge  v.  Endicott,  Johnson  &  Co.,  S.  D.  R.,  voL  8,  p,  445, 
Eul.,  vol.  1,  Xo.  8,  p.  8,  Apr.  16,  1916;  Bui.,  vol.  4,  p.  53, 
Xov.  12,  1918 ;  S.  D.  R,  vol.  19.  p.  431,  Jan.  20,  1919 ;  Horrigan 
V.  Post-Stamdard  Co.,  Death  Case,  No.  3-178,  Jan.  17,  1918; 
184  App.  Div.  921,  May  21,  1918;  224  N.  Y.  Rep.  620,  Oct  22, 
1918. 


Digitized  by  VjOOQ IC 


APPEALS 

(Workmen's  Compensation  Law,  §  23) 

The  rdation  of  the  Commission's  right  to  reconsider  compensa- 
tion cases  to  the  review  of  its  rulings  and  decisions  by  the  courts 
has  been  treated  at  length  in  the  foregoing  topic.  Earlier  court 
opinions  relative  to  the  subject  of  appeal  are  in  Bulletin  81,  pages 
398-406. 

A.  Court  of  Appeals  mil  not  hear  appeals  from  answers  to 
certified  questions. —  The  Commission  may  certify  questions  of 
law  to  the  Appellate  Division:  Workmen's  Compensation  Law, 
§  23.  The  Appellate  Division  permitted  an  appeal  to  the  Court 
of  Appeals  from  its  reply  to  such  a  certified  question.  The  Court 
of  Appeals  dismissed  the  appeal  upon  the  ground  that  giving 
advice  was  not  one  of  its  functions.    Its  opinion  is  as  follows : 

Mattes  of  Resolution  State  Industkeal  Comm.,  224  N.  Y.  13,  May  28, 1918. 

Cabdozo,  J.:  On  July  2,  1917,  one  of  the  members  of  the  State  Industrial 
Commission  proposed  to  that  body  a  resolution  that  every  mutual  compen- 
sation insurance  comp&rty  and  every  self-insurer  should  pay  into  the  State 
fund,  under  section  27  of  the  Workmen's  Ck)mpen8ation  Law,  as  amended  by 
chapter  706  of  the  Laws  of  10il7,  the  present  value  of  death  benefits  under 
every  award  against  such  insurance  carriers  for  deaths  occurring  between 
July  1,  1914,  and  July  1,  1917,  inclusive. 

The  resolution  was  neither  adopted  nor  rejected.  All  that  the  Commission 
did  was  to  recite  that  there  was  doubt  about  its  power,  and  to  certify  to  the 
Appellate  Division  a  question  of  law  to  be  answered  by  that  court.  The 
following  is  the  question  certified:  "Has  the  state  industrial  commission 
power  and  authority  under  the  provisions  of  section  27  of  the  Workmen's 
Compensation  Law,  as  amended  by  chapter  705  of  the  Laws  of  1917,  to  re- 
quire the  payment  into  the  state  fund,  in  accordance  with  the  provisions  of 
said  section,  of  the  present  value  of  unpaid  death  benefits  in  cases  in  which 
awards  were  made  prior  to  July  1,  1917?" 

At  the  Appellate  Division  the  Self- Insurer's  Association,  an  unincorporated 
body  of  insurers,  was  allowed  to  appear  and  file  a  brief.  Like  permission 
was  granted  to  the  New  York  Central  Railroad  Company.  Till  then  the 
attorney-general  stood  before  the  court  alone.  Even  afterwards  there  were 
no  adverse  parties.  There  were  merely  friends  of  the  court  striving  to  en- 
lighten its  judgment.  The  Appellate  Division  did  not  order  anything  to  be 
done  or  forebome.  It  could  not.  It  merely  answered  a  question.  Its  order 
was  that  the  question  propounded  be  answered  in  the  affirmative.    It  there- 
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upon  granted  leave  to  the  intervenors  to  appeal  to  thia  court.     Tbe  mat 
question  that  was  certified  to  the  Appellate  Division  haa  been  certified  to  na. 

The  determination  of  such  an  appeal  is  not  within  our  juriadictiaii.  Hie 
practice  is  said  to  be  justified  under  section  23  of  the  act.  That  aectioB 
authorizes  an  appeal  to  the  Appellate  Division  from  an  award  or  decisiaii  of 
the  commission.  It  then  provides  that  "  the  commission  may  also,  in  its  dis- 
cretion certify  to  such  Appellate  Division  of  the  Supreme  Court,  questions  of 
law  involved  in  its  decisicm."  Api>eals  may  be  taken  to  thia  court  subject  to 
the  same  limitations  as  in  civil  actions  {Matter  of  Harnett  v.  Steen  Co.,  216 
N.  Y.  101). 

Nothing  in  these  provisions  sustains  the  practice  followed.  The  oommia- 
sion  made  no  decision.  There  waa  no  case  or  controversy  before  it.  No 
summons  to  attend  a  hearing  had  been  given  to  the  insurance  carriers.  Xo 
carrier  had  appeared.  The  members  of  the  commission,  debating  their  pov< 
ers' among  themselves,  asked  and  obtained  the  advisory  opinion  of  a  court. 
Without  notice  to  the  carriers  to  be  affected  by  their  action,  they  fortified 
themselves  in  advance  by  judicial  instruction.  In  such  circumstanees  the 
answer  of  the  Appellate  Division  bound  no  one  and  settled  nothing.  We  do 
not  know  that  the  commission  will  ever  adopt  the  proposed  resolution.  If  it 
does,  and  so  notifies  the  carriers,  the  legality  of  its  action  will  remain  open 
for  contest  in  the  courts.  No  advice  that  may  now  be  given  in  response  to  a 
request  for  light  and  guidance  can  prejudge  the  issue  or  control  the  outeome. 

In  that  situation  our  duty  is  not  doubtful.  The  function  of  the  courta  is 
to  determine  controversies  between  litigants  {Interstate  Commerce  Commit' 
sion  V.  Brimson,  194  U.  S.  447,  475;  Oebom  v.  Bank  of  U.  8.,  9  Whest.  738, 
819;  MiUa  v.  Oreen,  159  U.  S.  691;  Marye  v.  Parsons,  114  U.  S.  926,  330; 
Am,  Book  Co.  v.  Kanaaa,  193  U.  S.  49).  They  do  not  give  advisory  opinions. 
The  giving  of  such  opinions  is  not  the  exercise  of  the  judicial  function 
(Thayer,  Cases  on  Constitutional  IjSw,  vol.  1,  p.  176;  American  Doctrine  of 
Const.  Law,  7  Harvard  Law  Review,  1<&3),  It  is  true  that  in  TCngland  the 
custom  of  the  constitution  makes  the  judges  of  the  high  court  the  assistants 
of  the  Lords,  and  requires  them,  upon  the  demand  of  the  Lords,  to  give 
"  consultative  "  opinions  (Thayer,  eupra;  Opinions  of  the  Justices^  126  'iitsxi. 
957,  902).  But  that  custom  is  a  survival  of  the  days  when  the  judges  were 
members  of  the  great  council  of  the  realm  (Thayer,  svtpra;  T.  E.  May,  Par- 
liamentary Practice  [12th  ed.]  pp.  99,  96,  192;  Anson,  Law  and  Custom  of 
the  Constitution,  pp.  45,  92,  449) .  In  the  United  States  no  such  duty  attaches 
to  the  judicial  office  in  the  absence  of  express  provision  of  the  Gonstitutioo 
{Di/nan  v.  Bwig,  223  Mass.  916,  519;  Opinion  of  Court,  52  N.  H.  704,  706; 
Bice  V.  Austin,  19  Minih.  108).  Bv«a  in  those  States,  s.  g.,  Maswarhnsetts, 
Maine  and  New  Hampshire,  where  such  provisions  are  found,  the  opinioni 
thus  given  have  not  the  quality  of  judicial  authority.  The  judges  then  act, 
"  not  as  a  court,  but  as  the  constitutional  advisers  of  the  other  departments  " 
{Opinion  of  Justices,  126  Mass.  997,  966;  Laughlm  v.  Citjf  of  Portlamd,  111 
Me.  486,  497).  In  this  state  the  legislature  is  without  power  to  chaige  the 
courts  with  the  performance  of  non- judicial  duties  {Matter  of  Dootsa^  168 
N.  Y.  89).  It  has  not  attempted  to  do  so  by  this  statute.  The  questions  to 
be  certified  imder  section  23  of  the  act  must  be  incidental  to  a  pending  con- 
troversy with  adverse  parties  litigant.  Those  limitations  apply  to  the  Ajf- 
pellate  Division.    Even  more  explicit  are  the  restrictions  in  this  court.    Our 
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jurisdiction  is  to  be  exercised  siibject  to  the  same  limitations  as  in  civil 
actions  (Workmen's  Comp.  Act,  i  23;  Code  Civ.  Pro.,  |  190).  The  order 
under  review  is  not  one  which  finally  determines  a  special  proceeding 
{Matter  of  Droege,  1»7  N.  Y.  44,  50;  Matter  of  Jone^,  IBl  N.  Y.  d89).  It  is 
not  an  intermediate  order  in  a  special  proceeding.  There  has  been  no  judicial 
proceeding  at  all.  There  has  been  a  tender  of  advice  which  may  be  accepted 
or  rejected. 

The  record  now  before  us  supplies  a  pointed  illustration  of  the  need  that 
the  judicial  function  be  kept  within  its  ancient  bounds.  Some  of  the  argu- 
ments addressed  to  us  in  criticism  of  the  resolution  apply  to  all  awards  for 
death  benefits;  others  to  awards  made  before  June,  1916;  others  to  awards 
where  one  of  the  dependents  is  a  widow.  It  is  thus  conceivable  that  the  pro- 
posed resolution  may  be  valid  as  to  some  carriers  and  invalid  as  to  others. 
We  are  asked  by  an  wnnlbus  answer  to  an  omnibus  question  to  adjudge  the 
rights  of  all.  That  is  "bot  the  way  in  which  a  system  of  case  law  develops. 
We  deal  with  the  particular  instance;  and  we  wait  till  it  arises. 

The  appeal  must  be  dismissed  without  costs  to  either  party.  Hisoogk, 
Ch.  J.,  QoLUN,  CunmBAOK,  Tockd,  Gbarb  and  Axdbiws,  JJ.,  concur. 
Appeal  dismissed^ 

CommisfiioiLer  Lyon  is  of  opiniour  that  a  case  that  '^  has  gone  to 
the  Appellate  Division  on  a  certified  question  cannot  apparently 
be  taken  to  the  Court  of  Appeals  " :  Kifer  v.  Buffalo  Chair  WorJes, 
S.  D.  R,  vol.  11,  p.  642,  Bui.,  vol.  2,  p.  66,  Dec  27,  1916. 

In  Schwab  v.  Emporium  Forestry  Co.,  the  Commission  certi- 
fied a  question  to  the  Appellate  Division  which  answered  the  ques- 
tion in  the  aflBrmative  and  —  six  days  later  —  ordered  the  Com- 
mission to  make  an  award  in  accordance  with  its  answer;  the 
employer,  having  taken  an  appeal  from  this  order,  the  Court  of 
Appeals  affirmed  it:  Claim  No.  1124,  Sept.  22,  1914,  and  Jan.  2, 
1915;  167  App.  Div.  614,  May  5  and  11,  1915;  Claim  No.  1124, 
May  12,  1915;  216  N.  Y.  Rep.  712,  Nov.  30,  1915. 

B.  Courts  will  not  hear  appeal  from  award  made  after  claimr 
amifa  death,  no  substitution  having  been  made. —  The  Court  of 
Appeals  dismissed  an  appeal  from  an  order  of  the  Appellate  Divi- 
sion affirming  an  award  of  the  Commission  to  an  employee  who 
had  died  pending  consideration  of  his  claim,  with  the  following 
per  curiam  opinion: 

(/Ebav  t.  BIX80  Oo.y  224  N.  Y.  Bep.  701,  Kov.  26,  1918. 

Per  Curiam:  One  John  M.  CEsau  was  an  employee  of  £.  W.  Bliss  Com- 
pany and  as  such  engaged  in  a  hazardous  employment.  On  March  28,  1916, 
while  engaged  in  his  employment  he  received  an  injury.    Objection  was  made 
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by  appellants  before  the  indoatrial  ooimiiisaioii  that  the  daini  made  by  O^Eaan 
was  not  filed  with  the  commission  within  the  time  required  by  law.  Ai 
award  was  made  by  the  commission  November  17,  1917,  the  deeiaion  of  the 
commission  reciting  that  the  daim  for  compensation  was  filed  with  the  com- 
mission more  than  one  year  after  the  date  of  the  injury,  to  wit,  June  S, 
1917.  The  employer  and  carrier  appealed  frcnn  the  determination  ot  the 
commission  to  the  Appellate  Division.  Upon  the  argument  of  the  appeal  the 
Attorney-General  contended  that  a  letter  written  by  claimant  to  the  commii- 
sion  under  date  of  October  22,  1916,  was  a  claim  for  compenBatioo.  The 
Appellate  Division  on  March  5,  1918,  remitted  the  case  to  the  cnmmiiwioa 
"  to  make  such  findii^  as  it  sees  fit  in  reference  to  ftlii^  a  claim  within  the 
year."  March  22,  1918,  the  case  was  brought  on  before  the  eommiflsion  and 
additional  evidence  presented.  The  ocMnmission  thereupon  made  amoided 
findings  wherein  it  recited  the  proceedings  already  noted;  also  that  it  ap- 
peared at  the  time,  March  22,  1918,  that  John  M.  O'Esau  had  died  Mareh  21, 
1918;  and  that  the  letter  of  Mr.  (/Esau  of  October  22,  1916,  constituted  a 
claim.  Further  aigument  of  the  appeal  was  had  in  the  Appellate  Division 
upon  the  amended  findings  and  the  determination  of  the  State  Industrial 
Commission  affirmed  at  the  May  term,  1918.  The  employer  and  carrier  ap- 
peal from  the  order  of  affirmance  to  this  court. 

If  we  were  at  liberty  to  consider  this  appeal  an.  the  merits  we  would  feel 
compelled  to  hold  that  the  letter  of  October  22,  1916,  did  not  constitute  a 
claim  for  compensation  under  the  requironents  of  the  statute.  But  the 
appeal  is  not  properly  before  us. 

By  section  2^  of  the  Workmen's  Compensation  Law  (Cons.  Lawa,  ch.  67), 
appeals  to  the  Appellate  Division  and  this  court  from  determinationa  made 
by  the  commission,  save  as  in  said  section  ezoepted,  are  subject  to  the  lav 
and  practice  applicable  to  appeals  in  civil  actions. 

Conceded ly  the  conmiission  made  a  final  award  in  favor  of  Mr.  CEsan, 
subsequent  to  his  death,  and  thereafter  the  Appellate  Division  aflSrmed  the 
award  upon  findings  disclosing  the  death  of  the  adverse  party.  The  app^lants 
now  seek  to  have  this  court  reverse  the  order  of  the  Appellate  Division,  and  the 
Attorney-General,  representing  the  commission,  urges  an  affiormanoe  of  aa 
order  in  favor  of  a  deceased  party,  no  substitution  having  been  made.  Such 
practice  is  contrary  to  the  provisions  of  the  Code.  HI  1297,  129S;  Reed  t. 
Farrand,  198  N.  Y.  207.) 

The  appeal  should  be  dismissed,  without  costs.  Hisgock,  Gh.  J.»  Chase, 
CoLLiir,  CuDDEBACK,  HoGAN,  MoLaughlin  and  Cbane,  JJ.,  concur.  Appeal 
dismissed. 

Citing  the  O'Esau  decision,  the  Appellate  Division  suspen^lfJ 

decision  of  an  appeal  in  a  later  case  to  await  action  of  the  parties, 

with  opinion  as  follows: 

Waite  v.  Bliss  Co.,  186  App.  Div.  398,  Jan.  8,  1919. 
Lyon,  J.:  The  appeal  is  not  properly  before  this  court  for  hearing.  The 
Commission  made  the  award  of  date  July  8,  1918,  to  Harold  C.  Waite,  for 
forty-one  wedcs  covering  the  period  from  August  28,  1916,  to  June  11,  1917. 
evidently  erroneously  stated  in  the  findings  aa  July  11,  1917,  and  cootinoed 
the  claim  for  further  hearing,  the  Conunission  stating,  ''it  i^peariiig  that 
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Harold  C.  Waite,  claimant  herein  died  on  or  about  August  &,  1917,  said 
award  is  directed  to  be  paid  to  the  estate  of  Harold  C.  Waite,  deceased." 

The  law  and  practice  of  this  court  require  that  following  the  death  of  the 
plaintiff  a  substitution  must  be  had  of  a  representative  of  the  estate  before 
an  appeal  can  be  heard.  It  was  recently  held  by  the  Court  of  Appeals  in 
Matter  of  O'Eaau  v.  Bliss  Co.  (2^  N.  Y.  701)  that  by  section  23  of  the 
Workmen's  Compensation  Law  appeals  to  the  Appellate  Division  and  to  the 
Court  of  Appeals  from  determinations  nukde  by  the  Commission,  save  as  in 
said  section  excepted,  are  subject  to  the  law  and  practice  applicable  to  appeals 
in  civil  actions.  Furthermore,  there  is  nothing  in  the  case  showing  that 
Emily  K.  Waite  was  the  widow.  According  to  the  record  Harold  C.  Waite 
was  not  married. 

The  hearing  of  the  appeal  must  be  suspended  in  this  court  awaiting  such 
action  as  the  parties  may  see  fit  to  take. 

All  con<;urred.  Decision  of  appeal  suspended  in  this  court  to  await  such 
action  as  the  parties  may  see  fit  to  take. 

C.  Courts  will  not  hear  appeal  from  notices  or  directions  of  the 
Commission  other  than  "  awwris  "  or  ''  decisions/' —  Workmen's 
Compensation  Law,  §  23,  limits  appeals  to  "  awards  "  or  "  deci- 
sions." A  notice  by  the  Commission  instructing  an  insurance 
carrier  to  ohange  its  method  of  payment  of  an  award  is  not  an 
"  award  "  or  "  decision  "  and  therefore  is  not  appealable.  The 
Appellate  Division  was  in  error  in  entertaining  appeal  from  such 
a  notica  The  Court  of  Appeals  so  holds  in  the  opinion  upon 
which  it  dismisses  appeal  in  Sperduto  v.  N.  Y.  City  Interborough 
Ry.  Co.,  full  text  of  which  is  given  above,  page  177.  For  guid- 
ance of  the  Commission,  the  Court  appends  some  remarks  as  to 
the  nature  of,  and  the  method  of  revising  "  awards." 

D.  Form  of  notice. —  The  courts  will  be  liberal  in  regard  to  the 
form  of  notice  of  appeal,  as  the  following  opinion  of  the  Appellate 
Division  bears  witness: 

Pbbnbesoast  v.  Bebbiak  Bbos.,  19i  App.  Div.  240,  July  1  and  Sept.  17,  1918. 

H.  T.  Kbllogo,  J.:  This  award  was  made  on  October  10,  10>17,  and  notice 
thereof  was  served  on  October  26,  1917.  No  formal  notice  of  appeal  was 
served  until  January  4,  1918.  The  Commission  declined  to  make  any  state- 
ment of  its  conclusions  of  fact  and  rulings  of  law,  as  required  to  be  done 
within  thirty  days  after  taking  an  appeal,  for  the  reason  that  the  appeal 
itself  was  not  taken  in  time.  As  the  formal  notice  of  appeal  was  not  served 
within  thirty  days  from  the  service  of  the  notice  of  the  award  the  notice  of 
appeal  was  ineffectual.     (Workmen's  Compensation  Law  [Consol.  Laws,  chap. 
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67;  Laws  of  1914,  chap.  41],  S  23>.)     However,  witliin  such  tJiirty  days  the 
insurance  carrier  did  send  to  the  Commission  a  letter,  reading  as  foUovB: 

Novemb^  21,  1917. 

"  ThS  StATB  Iin>U8TBIAL  COICICISSION, 

"230  Fifth  Avenue,  New  York. 

"11587  — P.  Prendergast  v.  Berrian  Bros.    28681. 

"Gentlemen. —  For  the  purpose  of  protecting  our  interest  we  hereiby  file 
notice  of  our  intention  to  appeal  from  the  award  made  in  the  above  entitled 
case  under  date  of  October  10th.  Notice  of  this  award  is  dated  October  26th 
and  was  received  in  this  office  three  days  later.  On  the  Slst  of  October  a  re- 
hearing was  allowed  for  the  purpose  of  introducing  further  testimoiiy  and 
at  the  conclusion  of  the  hearing  Commissioner  Archer  stated  that  the  ef?i* 
dence  would  be  carefully  reviewed  as  if  given  in  the  first  place  and  decision 
reserved.  It  is  my  knpression  that  the  award  made  on  October  10th  was 
thereby  rendered  null  and  void,  but  in  order  to  be  on  the  safe  side  I  am  filing 
thia  notice  of  appeaL 

"Yours  very  truly, 

"  GENERAL  ACCIDENT,  FIRE  &  LIFE  ASSUR.  CORP. 

HAID/E/  By  H.  A.  Die 


It  will  be  observed  that  in  the  first  paragraph  of  this  Mter  the  writer 
merely  gives  notice  of  an  intention  to  appeal.  However  in  the  conduding 
sentence  of  the  letter  these  words  will  be  found:  "In  order  to  be  on  the  safe 
aide  I  am  filing  this  notice  of  appeaL**  It  has  been  the  practice  of  the  Com- 
mission and  of  the  courts  to  administer  the  provisions  of  the  Worionen's  Com- 
pensation Law  in  a  liberal  spirit  in  disregard  of  formal  or  technical  rules 
of  procedure.  No  good  reason  suggests  itself  why  the  treatment  of  claim- 
ants should  be  liberal  and  that  of  employers  and  carriers  should  be  harsh. 
The  letter  in  question  does  state  that  the  writer  thereof  is  thereby  filing  an 
appeal.  It  should,  therefore,  be  regarded  as  a  notice  of  appeaL  Accordingly, 
the  Commission  should  make  a  statement  of  its  conclusions  of  fact  and 
rulings  of  law.  The  case  is  remitted  to  the  Commission  for  audi  purpose. 
All  concurred.  Matter  remitted  to  the  State  Industrial  Commission  for  a 
statement  of  its  conclusions  of  fact  and  rulings  of  law  thereon.* 

E.  Rehtion  of  rehearing  to  appeal.  Having  allowed  the  thirty 
days  time  limit  upon  appeal  under  §  23  to  go  hy,  an  insurance 
carrier  asked  the  Commission  for  a  rehearing  under  §  22.  From 
denial  of  its  reqtie^t  by  the  Commission  the  insurance  carrier  took 
an  appeal  to  the  Appellate  Division  which  unanimously  affirmed 
the  Commission's  determination  with  opinion  as  follows: 


•  Ah  amended  on  September  17,  1018.-.-[Rep. 
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Clmmmku  ▼•  GLmaHi  ft  Ouu^  180  Apjp.  Uy.  92,  Nor.  14,  1917. 

Kellogg,  P.  J. :  The  claim  was  heard  before  the  Commisflion  and  the  hear- 
ing, March  22,  1915,  resulted  in  an  award.  The  appellant  made  a  motion, 
July  6,  1917,  for  the  reopening  of  the  caae  upon  the  ground  that  the  accident 
occurred  before  the  policy  was  issued  upon  the  statement  that  no  accident 
except  a  trivial  one  (other  than  this)  had  occurred,  and  that  the  policy  was, 
therefore,  obtained  by  fraud.  The  appellant  made  the  same  contention  before 
the  Commission  upon  the  original  hearing.  It  Ia  true  the  Commission  did  not 
set  aside  the  policy  for  fraud,  but  ruled  that  it  would  not  go  into  the  quea- 
tioiL  of  the  fraud  so  long  as  the  policy  had  in  fact  been  issued.  No  new 
fa(^  is  presented  to  the  Conmiission  upon  this  motion,  except  that  since  the 
decision  the  Commission  has  determined  as  to  the  legality  of  policies  and 
the  court  seems  to  maintain  such  practice.  (Matter  of  Skoceloia  t.  Vinocow, 
221  N.  Y.  276.) 

If  timely  appeal  has  been  taken,  the  question  may  be  considered  "and  justice 
done  on  the  appeal.  If  the  appeUant  has  allowed  its  time  to  appeal  to  expire 
the  award  is  conclusive  against  it  under  section  23  of  the  Workmen's  Com- 
pensation Law  (Consol.  Laws,  chap.  67  [I/aws  of  1914,  chap.  41],  as  amd.  by 
Laws  of  1916,  chap.  622,  and  Laws  of  1917,  chap.  705),  and  it  should  not, 
therefore,  be  accorded  the  right  of  a  review  under  the  name  of  a  rehearing. 
Unless  the  award  is  reversed  on  appeal  it  should  stand.  The  determination 
appealed  from  is,  therefore,  affirmed.  Determination  of  the  Commission 
unanimously  affirmed. 

Since  the  State  Fund  cannot  appeal  to  the  courts,  rehearing  is 
the  only  remedy  in  the  case  of  an  improper  award  against  the 
State  Fund:  Fischer  v.  Oenesee  Construction  Co.,  S.  D.  R.,  vol. 
17,  p.  616,  July  24,  1918.  Denial  of  the  right  of  state  fund 
insurers  to  appeal  was  made  in  Crockett  v.  International  Ry,  Co., 
170  App.  Div.  122,  Nov.  20,  1915,  text  of  which  is  in  Bulletin 
No.  81,  pages  898,  399. 

F.  Second  award  and  appeal  in  case  of  rehearing. —  If  the 
Commission  opens  a  case  and  receives  further  testimony  while 
the  case  is  pending  in  court  upon  appeal,  it  should  make  a  new 
award,  with  due  formalities,  and  from  the  new  award,  new  appeal 
should  be  taken.  The  advice  of  the  Appellate  Division  to  such 
effect  is  as  follows: 

Bbhbkws  v.  Stevens  Co., App.  Div. May  7,  1019,  in  part. 

CooBAJW,  J.:  Confusion  has  arisen  growing  out  of  the  practice  of  appeals 
under  the  Workmen's  Compensation  Law.  It  is  claimed  by  the  Attorney- 
General  that  the  appeal  in  this  case  has  not  been  properly  taken.  For  the 
purpose  of  clarifying  the  practice  and  obviating  mistakes  we  are  calling 
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attention  to  the  requirements  of  the  statute  relative  to  appeals  (aeetiou 
20  and  23).  When  the  Comanission  makea  a  decision  it  is  required  to  file 
the  same  in  its  office  and  immediately  after  such  filing  "  send  to  the  paitiee 
a  copy  of  the  decision"  (section  20)  with  ''notice  of  the  filing  of  the  award 
or  the  decision "  ( section  23 ) .  Within  thirty  days  after  such  notice  the 
appeal  must  be  taken.  Since  the  amendment  to  section  20  by  Laws  of  1917, 
chapter  705,  the  decision  need  not  contain  a  statement  of  the  coadusioiu 
of  fact  and  rulings  of  law  by  the  Commission.  But  where  an  appeal  is 
taken  "  the  commission  ahall  within  thirty  days  thereafter  serve  npon  tJie  par- 
ties  in  interest  a  statement  of  its  conclusions  of  fact  and  rulings  of  law" 
(section  23) .  The  purpose  of  the  statute  plainly  is  to  relieve  the  Conmiissioa 
from  the  necessity  of  formulating  findings  except  in  cases  which  are  appealed. 
Undoubtedly  the  Conunission  has  power  after  an  appeal  to  open  the  proceeding 
and  receive  further  testimony.  When  it  does  so  it  should  make  and  file  an- 
other award  or  decision  and  send  a  copy  thereof  with  notice  of  the  filing  to  the 
parties  and  an  appeal  should  be  taken  from  such  subsequent  awmrd  or 
decision  so  as  to  bring  up  the  entire  record.  In  the  present  case  the  Comr 
mission  has  not  followed  these  plain  requirements  of  the  statute  and  is 
primarily  responsible  for  whatever  confusion  exists.  The  record  shows  that 
it  made  an  award  to  the  claimant  September  26,  1918,  for  a  period  ter- 
minating September  27,  1^18.  On  the  following  day  it  sent  to  the  parties  a 
notice  stating  that  an  award  had  been  made  but  containing  no  copy  thereof. 
No  notice  of  filing  the  award  was  given.  The  appellants,  however,  appealed 
from  the  award  thus  made  and  the  Commission  cannot  complain  of  its  own 
omissions.  Subsequently  and  on  November  18,  1918,  the  case  was  reconsidered 
and  on  November  20^  1918»  the  CommiBsion  seaat  to  the  parties  a  communica- 
tion that  "the  action  of  the  commission  was  to  affirm  the  award  previously 
made  to  September  27,  1918."  The  decision  of  November  18,  1918,  is  not  in  the 
record  nor  was  any  copy  thereof  or  notice  of  filing  thereof  sent  to  the 
appellants  nor  have  the  appellants  appealed  therefrom.  But  inasmuch  ss 
no  testimony  was  taken  on  November  18,  1918,  bearing  on  what  we  regard 
as  the  pivotal  point  in  the  case  we  think  we  may  consider  the  appeal  from 
the  award  of  September  26,  1918.  The  statement  of  the  conclusions  of  fact 
and  rulings  of  law  was  properly  made  after  the  service  of  the  notice  af  appeal 
(section  23). 

G.  Court  remedy  when  Conimissioii  denies  compettsation  for 
want  of  coverage, —  The  Coimnission,  in  Naud  v.  King  Sewiiuj 
Machine  Co.,  having  denied  compensation  upon  the  ground  that 
there  had  been  no  accident,  the  Trial  Term  of  the  Supreme  Court, 
Fourth  Department,  held  that  the  claimant  was  barred  from  an 
aclion  for  negligence  and  that  his  only  court  remedy  was  appeal 
to  the  Appellate  Division,  Third  Department,  as  provided  in 
Workmen's  Compensation  Law,  §  23.  The  opinion  of  the  trud 
term  to  such  effect  has  been  given  in  Bulletin  81,  pages  402— i04. 
But  the  Appellate  Division,  Fourth  Department,  and  the  Court 
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of  Appeals  have  reversed  the  Trial  Term's  judgment,  the 
former  with  opinion  and  the  latter  without  opinion  but  with 
categorical  replies  to  ceitified  questions  (223  N.  Y.  5G7,  Mar.  12, 
1918).     The  Api)ellate  Division's  opinion  is  as  follows: 

Xaud  v.  Kino  Sswiifo  Machine  Co.,  17S  App.  Div.  31,  April  4,  1017. 

Kbuse,  p.  J.:  1.  If  the  complaint  does  not  state  facts  sufiBcient  to  make 
out  a  cause  of  action,  the  answer  would  not  be  demurrable,  although  insuf- 
ficient, because,  as  has  been  stated,  "  a  bad  answer  is  good  enough  for  a 
bad  complaint."    (Boater  v.  McDonnell,  154  N.  Y.  432,  436.) 

2.  But  the  complaint  states  a  good  cause  of  action.  While  some  of  the 
allegations  of  the  complaint  are  germane  to  a  claim  under  the  Workmen's 
Ck)mpensation  Law  (Consol.  Laws,  chap.  67  fLaws  of  1914,  chap.  41],  as  amd.), 
it  does  not  affirmatively  appear  by  the  complaint  as  a  whole  that  the  claim 
is  of  that  character. 

3.  The  answer  setting  up  the  determinaticm  of  the  Comsnission  is  insuf- 
ficient in  law  upon  the  face  thereof.  It  appears  by  the  allegations  of  the 
answer  that  the  Commission  determined  that  the  claim  was  not  founded  upon 
an  accident  and  was  disallowed.  Such  determination  is  not  an  adjudication 
that  the  claim  is  covered  by  the  Workmen's  Compensation  Law,  but  quite 
the  reverse. 

The  interlocutory  judgment  overruling  the  demurrer  should  be  reversed, 
with  costs,  and  demurrer  sustained,  with  the  usual  leave  to  the  defendant 
to  plead  over,  if  so  advised,  upon  the  payment  of  costs. 

All  concurred,  Foote  and  Lambert,  JJ.,  in  result  only,  except  DeAngelis, 
J.,  who  dissented.  Interlocutory  judgment  reversed,  with  costs,  and 
demurrer  sustained,  with  costs,  with  leave  to  the  defendant  to  plead  over 
within  twenty  days  upon  payment  of  the  costs  of  the  demurrer  and  of  this 
appeal. 

It  follows,  therefore,  that  a  claimant  denied  compensation  for 
want  of  coveinge,  on  account  of  non-occurrence  of  an  accident, 
or  on  other  account,  has  two  remedies,  namely,  appeal  to  the 
AppeUate  Division,  Third  Department,  and  action  for  negligence 
in  a  court  of  competent  jurisdiction. 
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WTBODUOTION 

The  chemical  industry  in  the  State  of  New  York  has  grown  to 
such  a  degree  and  seemed  to  present  so  many  dangers,  both  to  the 
employer  and  employee,  that  an  investigation  was  undertaken,  by 
the  Bureau  of  Inspection  of  the  State  Industrial  Commission,  to 
study  those  hazards  which  accompany  the  industry. 

The  reporting  of  occupational  diseases,  some  of  which  termin- 
ated fatally,  and  the  occurrence  of  fires  and  explosions,  which  re- 
sulted in  injury  to  human  beings  as  well  as  great  property  loss, 
emphasized  the  need  of  a  tentative  survey  to  determine  what  rules 
were  necessary  to  be  added  to  the  Industrial  Code  to  reduce  ac- 
cidents and  injuries. 

Partly  covering  the  industry,  three  hundred  and  thirty-five 
plants  were  visited  and  particular  attention  given  to  those  condi- 
tions to  which  the  present  laws  and  rules  do  not  apply,  the  follow- 
ing conditions  being  carefully  studied,  viz.:  (1)  The  heating  of 
factories  with  the  fire  hazards  presented  thereby ;  (2)  Lighting  of 
factories,  and  the  location  of  switches,  fuse  plugs,  and  electric 
bells  particularly  where  inflammable  liquids  were  used  and  the 
danger  of  explosion  was  present;  (3)  Tanks,  particularly  those  in 
which  there  was  the  possibility  of  the  generation  of  excessive  pres- 
sure; (4)  Hazards  due  to  breaking  up  of  raw  materials;  (5) 
ftpontaneous  combustion  occurring  in  certain  materials;  (6) 
Industrial  poisoning  not  reported  to  the  Industrial  Commission 
l)ecause  they  are  not  included  in  the  list  enumerated  in  Section  65 
r>f  the  Labor  Law;  (7)  Causes  of  explosions  which  occurred  dur- 
ing the  course  of  the  investigation;  (8)  Lack  of  knowledge,  by 
the  men  employed,  of  the  character  of  the  materials  handled  as 
?hown  by  the  careless  modes  of  handling  both  raw  material  and 
iniflhed  products;  and,  (9)  General  safe  and  unsafe  practices. 
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HEALTH  HAZARDS  OF  THE  CHEMIOAL  INDUSTRY 

Chemistry  has  only  taken  its  place  as  an  exact  branch  of  science, 
based  upon  accurate  experimental  investigation,  within  compara- 
tively recent  times,  but  its  origin  dates  back  to  the  time  of  the 
earliest  philosophical  studies. 

The  ancient  Phoenicians,  Egyptians,  and  Greeks  had  a  knowl- 
edge of  several  substances  the  preparation  of  which,  from  ores, 
did  not  differ  in  any  material  degree  from  the  processes  used  at 
the  present  time.  These  people  were  acquainted  with  the  produc- 
tion of  gold,  silver,  lead,  copper,  and  tin  from  which  they  made 
various  articles  as  statues,  cups,  and  ornaments ;  the  processes  for 
manufacturing  soap,  glass,  leather,  and  certain  organic  and  inor- 
ganic colors  were  alfio  known  and  carried  on  in  the  earliest  times. 
We  find  records  of  the  application  in  medicine  of  many 
chemical  products  at  a  comparatively  early  period;  the  Arabians 
appear  to  have  been  the  first  race  who  tried  to  prepare  new  medi- 
cines by  chemical  methods.  Gabor,  who  lived  in  the  eighth  century 
and  was  the  most  noted  Arabian  chemist,  knew  the  method  of 
obtaining  vinegar  by  distillation,  was  acquainted  with  arsenic, 
sodium  chloride  (common  salt),  nitre  and  alum,  and  was  familiar 
with  much  of  the  chemical  apparatus  used  prior  to  his  time. 

From  the  eighth  to  the  seventeenth  century,  little  progress  was 
made  as  the  work  was  principally  carried  on  by  the  alchemists 
^vhose  methods  and  efforts  seemed  devoted  almost  entirely  to 
quackery.  The  efforts  of  these  workers  to  discover  methods  to 
convert  all  of  the  baser  metals  into  gold  and  to  make  the  "  elixir 
of  life**  occupied  much  of  their  time,  but  these  efforts  tmcon- 
sciously  resulted  in  the  obtaining  of  many  new  substances  used  in 
medicine;  although  many  of  the  writings  of  these  early  researchers 
are  preserved,  the  greater  part  of  them  are  entirely  worthless  from 
a  scientific  standpoint. 

Robert  Boyle,  who  lived  from  1627  to  1691,  must  be  credited 
-with  the  honor  of  being  the  "  father  of  modem  chemistry  **  for  it 
^was  he  who  discredited  the  old  "  earth,  fire,  air  and  water  *'  theory 
of  sa1)stances  and  gave  to  elements  their  proper  definitions. 
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To  Lavoisier,  1748  to  1794,  must  be  given  the  honor  of  deter- 
mining that  combustion  was  the  result  of  the  union  of  a  combus- 
tible substance  with  the  oxygen  of  the  air,  and  the  detennJnatioa 
of  the  composition  of  sidphuric  acid,  phosphoric  add,  and  a 
number  of  metallic  oxides.  BerthoUet,  Davy,  Scheele,  Wohler. 
and  many  others  added  greatly  to  this  knowledge  by  the  discoveir 
of  new  metals,  gases,  and  laws;  volumes  coidd  be  written  on  the 
history  of  the  gradual  introduction  of  new  substances  which  are 
now  numbered  by  tens  of  thousands. 

The  greatest  strides  along  the  line  of  chemical  research  have 
taken  place  within  the  past  century,  the  growth  of  the  technical 
chemical  industry  within  the  borders  of  our  own  State  having  been 
most  phenomenal  within  the  past  ten  years. 

The  chemical  industry  in  the  State  of  New  York  had  its  b^'n- 
ning  in  1810  when  two  small  factories  b^an  the  manufacture  of 
gunpowder;  small  as  these  establishments  were,  they  prodiiceii 
about  thirteen  tons  of  gunpowder  in  the  first  year  of  operation. 

As  early  as  1788,  salt  from  the  Onondaga  region  was  sold  hy 
white  men  of  that  region  who  secured  the  salt  by  evaporating  tht^ 
brine  from  the  salt  springs ;  the  presence  of  these  springs  resultetl 
in  the  establishment  of  the  largest  and  most  prosperous  corpora- 
tion of  the  chemical  industry,  located  at  Solvay,  X.  Y.,  which 
now  employs  over  two  thousand  persons  in  the  manufacture  of  ten 
or  more  chemical  products. 

In  1823,  the  Chemical  Bank  of  New  York  City  began  the  manu- 
facture of  sulphuric  acid  in  a  small  factory  located  on  Bant 
street,  New  York  city.  This  firm  had  for  its  foreman  a  man 
named  Martin  Kalbfleisch  who  in  1829  began  the  manufactuTe  of 
sulphuric  acid  on  the  banks  of  Newtown  creek,  Brooklyn ;  in  1847 
this  business  was  transferred  to  White  street,  Brooklyn,  wher*^ 
it  is  still  carried  on,  its  principal  output  being  a  large  variety  of 
acids  and  metallic  salts.  In  1847,  Charles  Pfizer  and  Company 
started  in  Brooklyn  to  manufacture  santonin,  and  purify  camph<^: 
by  sublimation,  but  the  business  has  now  expanded  to  such  an 
extent  that  the  output  of  the  factory  includes  over  two  hundrei: 
difi^erent  products. 

The  manufacture  of  dry  colors,  a  branch  of  the  industry  which 
was  started  in  1868,  is  largdy  carried  on  in  New  York  city,  the 

Digitized  by  VjOOQ IC 


Health  Hazards  op  the  Chemical  Industry  7 

largest  factory  engaged  in  the  business  now  producing  thirty-six 
different  colors  beside  numerous  other  chemicals.  Since  this  firm 
began  the  manufacture  of  this  line,  fully  a  dozen  factories  have 
been  added  to  the  number  engaged  in  this  industry,  the  last  addi- 
tion to  the  list,  within  the  past  year,  being  one  in  which  over  two 
million  dollars  have  been  invested  for  the  purpose  of  manufac- 
turing dyes,  lakes  and  dry  colors  in  sufficient  quantities  to  render 
this  country  independent  of  foreign-manufactured  goods. 

In  1880,  a  certain  firm  in  Buffalo,  N".  Y.,  engaged  in  the  puri- 
fication of  methyl  alcohol ;  the  plant,  now  grown  to  be  the  largest 
in  this  country,  has  facilities  for  purifying  fifteen  thousand  gal- 
lons daily. 

Since   1823,   the  production   of  sulphuric   acid  has   steadily 

increased;  compared  with  1880,  when  but  a  few  tons  were  made 

daily  in  the  entire  iState,  the  growth  of  the  industry  can  be  seen 

by  the  fact  that  one  plant  alone,  located  at  Laurel  Hill,  Queens 

county,  New  York  city,  now  manufactures  a  thousand  tons  a  day. 

In  1881,  the  first  building  was  erected  at  Solvay,  N*.  Y.,  for 

fhe  manufacture  of  sodium  products.     The  corporation  which 

erected  it  now  possesses,  in  that  village,  a  plant  covering  about 

106  acres  and  owns  salt  beds,  practically  inexhaustible,  located  at 

Tully  Farms  from  which  the  sodium  products  are  made.    Water 

from  Tully  lake  is  pumped  into  the  salt  beds  and  by  compressed 

air  the  brine  is  lifted  to  the  surface  and  bv  gravity  flows  in  pipes 

to  the  brine  reservoir  to  the  Solvay  plant  at  Solvay,  twenty-two 

miles  distant.     Lai^e  deposits  of  limestone  at  Jamesville,  eight 

miles  distant,  owned  by  the  company,  an  abundant  supply  of  pure 

water,  and  ^od  facilities  for  obtaining  coal  by  rail  all  tend  to 

make  this  the  largest  and  most  prosperous  company  engaged  in 

the  chemical  industry  in  the  State  of  Tfew  York. 

Development  of  electrical  power  from  the  water  fall  was  be^n 
in  TQ'iagara  Falls,  N.  Y.  in  1886,  and  in  1895  power  was  first 
delivered  by  the  Niagara  Falls  Power  Company  to  the  Pittsburg 
"Reduction  Company  of  Niagara  Falls  which  is  now  known  as  the 
Aliiminum  Company  of  America;  this  company  operates  in 
"Niagara  Falls  three  factories,  employs  more  than  one  thousand 
rnen,  uses  more  than  seventy-five  thousand  electrical  horsepower 
daily,  and  is  one  of  the  largest  consumers  of  electricity  in  the 
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rrnited  States.  For  a  distance  of  more  thaa  three  miles  in  thij 
city  factories  using  electric  power  for  electro-metallurgical  pro- 
cesses are  situated  along  the  bank  of  the  Niagara  river,  these  fac- 
tories manufacturing  eighty-nine  per  cent  of  all  the  electro- 
chemical products  made  in  the  United  States.  Fourteen  million 
pounds  of  aluminum,  in  the  form  of  pigs,  and  rolled  metal,  are 
annually  turned  out  from  three  of  those  factories,  while  the  fac- 
tories manufacturing  chlorinated  lime,  also  located  here,  produce 
more  than  half  of  the  total  output  of  the  world. 

Cheap  electrical  power,  produced  at  Niagara  Falls,  has  made 
possible  the  production  of  artificial  graphite  in  large  quantities, 
the  artificial  product  being  far  superior  to  the  natural,  which  is 
always  found  with  impurities  as  sand,  mica,  and  other  associated 
substances.  The  cheap  production  of  this  substance  led  to  the 
manufacture,  in  large  quantities,  of  electrodes  which  are  largely 
used  in  connection  with  electric  furnaces,  thus  adding  a  number 
of  manufacturing  interests  to  the  long  list  centered  in  this  city. 

The  production  of  ferro  alloys,  as  ferro-chromium,  ferro- 
titanium,  and  ferro-manganese,  and  other  substances,  as  sodium 
hydroxide,  sodium  peroxide,  liquid  chlorine,  carborundum,  alun- 
dum,  and  many  others,  add  to  the  long  list  of  manufactured  prod- 
ucts which  make  Niagara  Falls  the  chief  city  of  the  electro-chem- 
ical industry  of  the  United  States. 

The  products  of  the  chemical  industry  of  the  State  of  New 
York,  as  can  be  judged  by  the  few  factories  previously  mentioned. 
are  decidedly  numerous  and  varied  in  character,  and,  while  many 
come  into  the  hands  of  the  manufacturer  and  consumer  as  finished 
products,  a  great  number  are  used  only  for  making  other  suh- 
stances.  Thus,  acids  which  are  made  in  one  factory  may  be  used 
in  another  to  chlorinate,  nitrate,  or  acetate  oi^anic  or  inoi^ganic 
materials ;  salts  made  in  one  factory  may  be  used  to  manufacture 
pigments  in  another;  ferro  alloys  made  in  one  factory  are  neces- 
sary in  another  to  add  to  certain  metals  to  give  the  necessary  per- 
centages of  substances  required  in  new  products;  and  many  of  the 
articles  ultimately  enter  into  the  manufacture  of  substances  which 
are  used  in  various  pharmaceutical  preparations.  The  products 
or  waste  of  one  industry  are  often  the  raw  materials  of  another: 
hence,  it  can  easily  be  seen  that  the  chemical  industry  is  one  of  a 
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great  variety  of  intermingling  processes,  one  dependent  on  the 
other. 

The  products  of  this  industry  are  so  vast  and  numerous  aud 
involve  so  many  processes  that  it  would  be  an  impossibility  in 
this  Bulletin  to  point  out  and  describe  all  operations  in  which 
risks  occur,  it  being  the  intention  to  show  some  of  the  most  com- 
monly occurring  accidents  for  which  remedies,  to  prevent  their 
occurrence,  may  be  applied.  Many  experimenters,  some  of  whom 
may  be  classed  as  amateurs,  are  constantly  engaged  in  chemical 
research  work  for  themselves  or  for  others,  but  their  sole  object 
is  to  manufacture  new  products  or  to  reduce  the  cost  of  those  now 
being  manufactured  to  a  minimum. 

The  attainment  of  the  necessary  knowledge  to  prevent  fires^ 
avoid  explosions,  and  eliminate  poison  risks  is  only  reached 
through  a  technical  chemical  training,  practical  knowledge  only 
acquired  by  hard  work,  and,  in  some  cases,  bitter  experience.  The 
average  workman  met  with  in  certain  chemical  plants,  in  many 
cases,  knows  little  or  nothinjcj  of  the  nature  or  eflFect  of  the  sub- 
stances which  he  constantly  handles,  this  ignorance  being  fostered 
by  some  manufacturers  for  the  purpose  of  protecting  their  secrets 
from  their  competitors,  or  keeping  the  men  at  work  in  positions 
which  thev  would  refuse  to  hold  if  they  realized  the  dangers  of 
their  occupmtions.  Many  of  the  materials  are  referred  to  only  as 
''  dope,"  "  stuff,"  "  liquor,"  or  by  initials  which  have  no  relation 
to  the  name  or  real  composition  of  the  material. 

Thousands  of  combinations,  resultincr  in  explosive  mixtures, 
can  be  made  with  chemicals,  among  the?e  being  the  action  of  sul- 
phuric acid  on  sugar,  nitric  acid  on  turpentine,  chlorate  of  soda 
with  sulphur,  chlorate  of  soda  and  a  cyanide  ground  together, 
and  sodium  peroxide  when  combined  with  resins  or  mineral  oils. 
Certain  processes  carried  on  in  rooms  containing  inflammable 
fira.sea  or  vapors  may  readily  cause  an  explosion :  the  nitrating  of 
cotton,  starch,  or  wood,  by  persons  unfmniliar  with  the  nature  of 
the  resultant  product  is  of  grave  importance  as  is  the  storage  of 
pertain  chemical  products,  even  in  small  bulk,  near  steam  pipes, 
in  sunlight,  or  in  rooms  or  closets  which  are  not  properly  venti- 
lated and  may  thus  permit  the  combination  of  vapors  with  a 
resultant  explosion  and  fire. 
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The  range  of  explodbility  of  certain  gases,  evolved  in  various 
processes  of  manufacture,  when  mixed  with  air  is  fortunately 
somewhat  limited,  being  controlled  by  certain  physical  conditions 
as  method  of  ignition,  volume  of  gas,  moisture  content  of  air, 
temperature,  or  dilution  in  a  vessel  or  room.  For  alcohol  vapor 
the  percentage  mixed  with  air  is  from  4  to  13.6  to  cause  explosion ; 
for  benzol  vapor  2.7  to  63 ;  for  hydrogen  gas  9.6  to  66.5 ;  for 
carbon  monoxide  16.6  to  74.8;  and  for  ether  2  to  6.  Above  and 
below  these  percentages  no  explosion  will  occur  because  in  the 
former  the  gas  is  present  in  too  small  an  amount,  while  in  the 
latter  there  is  not  sufficient  air  present  to  support  combustion 
of  the  gaseous  mixture. 

ARTIFICIAL  LIGHTING  OF  FACTORIES 

Many  processes  are  carried  on,  in  this  State,  in  which  the 
plant  is  in  continuous  operation  day  and  night,  as  in  the  manu- 
facture of  bleach  (chlorinated  lime),  manufacture  of  trinitro- 
toluol, extraction  of  coloring  matter  from,  logwood  chips,  sugar 
refining,  distilling  and  refining  of  oils,  etc.  These  require  arti- 
ficial means  to  light  the  interior  of  the  plant  during  the  hours  of 
darkness,  and,  while  the  light  intensity  need  not  be  as  great  as  in 
the  textile  industrv'  and  needle  trades  —  trades  where  constant  and 
close  use  of  the  eyes  is  necesksarv,  the  necessity  of  sufficient  lamps 
to  eliminate  shadows,  properly  light  passageways,  tanks,  vats,  and 
machines  is  of  great  importance,  it  being  necessary  to  supply  at 
least  one-quarter  of  a  foot-candle  of  light  at  the  floor  level  and  a 
greater  intensity  at  the  machines  according  to  the  character  of 
the  work  being  done  thereon. 

Explosive  dusts,  which  are  found  in  sugar  refineries,  vapors  or 
fumes  in  oil  refineries,  thinning  rooms  in  varnish  works,  in  the 
process  of  ether  purification,  and  in  the  rectification  of  alcohol 
may  be  ignited,  when  present  in  sufficient  quantities,  by  contact 
with  open  lights,  or  contact  with  the  glowing  or  heated  filaments 
of  electric  light  globes  in  the  event  of  the  accidental  breaking  of 
such  globes. 

In  the  course  of  the  survey,  two  factories  were  found  in  whu»^ 
fan-tail  gas  lights  were  in  use  in  a  room  adjoining  one  in  which 
alcohol  was  being  re-distilled  to  render  it  absolute.     Tn  another 
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factory  open  gas  lights  were  used  where  drugs  —  annato,  licorice, 
slippery  elm,  and  cantharides  —  were  being  ground  and  large 
quantities  of  dust  were  escaping  from  the  mills.  In  still  another 
one,  ordinary  unprotected  40-watt  incandescent  electric  light 
globes  were  in  use  where  compound  ethers  were  being  made,  and, 
in  two  instances,  these  electric  light  globes  were  seen  to  be 
lowered,  through  small  openings,  into  closed  tanks  containing 
benzol,  for  observation  of  the  amount  of  the  liquid  in  them.  The 
cause  of  one  explosion,  which  severely  burned  five  employees  and 
set  the  factoly  on  fire,  was  definitely  determined  to  have  been 
the  ignition  of  benzine  vapor  which  came  into  contact  with  the 
glowing  filament  of  an  electric  light  globe. 

In  one  instance  where  large  quantities  of  hydrogen  gas  were 
disengaged  in  a  room,  it  was  observed  that  the  switch,  used  for 
throwing  the  lights  on  and  off  in  the  cell  room,  was  located  in 
the  same  room,  and  it  cannot  be  too  emphatically  stated  that  no 
greater  danger  of  plant  destruction,  than  the  existence  of  such 
conditions,  presents  it?elf.  In  this  particular  case,  it  was  the 
idea  of  the  superintendent  that  the  gas  thrown  off  was  of  such  a 
specific  gravity  that  it  rose  rapidly  and  escaped  through  the 
louvres  in  the  monitor  roof,  but  this  idea  did  not  take  into  con- 
sideration the  effect  of  wind  velocity  and  temperature  of  air  out- 
side of  the  louvre;  cold  air  driven  against  a  louvre,  when  the 
temperature  of  the  air  of  the  workroom  is  considerably  higher  than 
that  of  the  outside  air,  is  usually  cast  downward  into  the  work- 
room where  it  can  easily  deflect  a  rising  column  of  light  gas 
toward  such  a  switch  and  cause  an  explosion  of  great  magnitude. 
Figure  1  shows  safe  location  for  sxich  switches,  outside  of 
building. 

It  must  also  be  remembered  that  gases  may  be  exploded  by 
heat  as  well  as  by  flame,  this  fact  being  of  particular  importance 
in  cases  where  it  is  necessary  to  use  molten  metal,  or  metal  heated 
to  redness,  in  making  repairs  in  rooms  where  these  gases  may  be 
present.  Frequent  tests  should  be  made  to  determine  the  presence 
or  absence  of  such  explosive  gases  as  well  as  other  gases  (carbon 
monoxide,  carbon  disulphide,  or  hydrojiren  sulphide)  which  may 
require  the  temporary  suffpension  of  all  work  in  that  room  or 
building;  the  State  Industrial  Commission,  with  a  well-equipped 
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mK^r:i:onr.  is  alwavB  ready  to  assist  the  manufactiuer  in  Tnnlni^g 
Svii  tests. 

HEATING 

Inuring  cold  weather,  the  artificial  heating  of  factories  in  which 
:heci:oals  are  manafaetared  or  used  is  essential  to  prevent  the 
frwaing  of  liquids  contained  in  the  tanks^  pip^?  vats,  and  in  all 
"\iAiiie>  which  are  used  in  various  processes,  and  to  provide 
c-  — ^\  rt  for  the  employees  who  work  within  the  buildings. 


^  '^    ^~^^**  =*«^.::.II  of  eltxtrio  5m itches   for   throwinir  on  lighU,  al^c 
~:^   7..^    .x-^:..i  .^  wall  of  buUding   in    yard,   when  inflammahle 
u* .  ^<  ^c  jTi^^fs  Anp  ii>ed  ir.side  of  a  factorv. 

.V>.  >  .-^r-^  -  prx-t-v<es  are  accompanied  by  the  generation  of 
:..^V  ^c:  Kd:  :.^  k.vp  the  air  of  the  factory  at  a  comfortaWe 
,^^v^- .:r.  :r.e  -lijori^r  of  factories  must  be  heated  hv  means  of 
-  v^  -  X.-  ,,<  ivpes.  bv  steam  pipes  or  radiators,  or  hv  means 
:  V  ::•.-::  >v.-^  :  .f  hearin^r  in  which  the  circulation  of  warn: 
«  .-.  r  r.^  r.M-  r^  w::h  ventilation  of  the  factory 
>.  5.c.:e  :..->..  -^^.-^  were  found  in  nse  salalnander  stov^. 
^r^  Ax^.  .-^e,  ^^r  rftairoal  as  fuel,  without  any  means  teirn: 
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provided  to  convqr  to  the  outer  air  the  products  of  combufltion 
from  these  devices,  but  in  the  majority  of  cases  steam  is  used  as 
the  heating  medium.  As  a  rule,  steam  pipes  and  radiators  are 
placed  along  the  walls  near  windows,  and  on  or  close  to  the  floor, 
but  this  is  somewhat  dangerous  owing  to  the  possibility  of  there 
coming  into  contact  with  these  heated  pipes  volatile  and  inflam- 
mable liquids,  dyes,  or  chemicals  in  which  certain  chemical  reac- 
tions or  changes  may  occur  in  the  presence  of  heat. 

It  was  not  an  uncommon  occurrence  to  find  rags,  wood,  and 
other  refuse  lodged  between  steam  pipes  or  radiators  and  the  walls 
of  the  buildings,  in  some  cases  thiB  dirt  and  refuse  being  found 
baked  into  a  hard  mass  under  the  radiators.  In  these  cases,  "  out 
of  eight,  out  of  mind  "  would  prove  to  be  a  costly  adage  if  this 
refuse  should  contain  oils  or  resins  which  would  cause  the  mass 
to  char  at  a  much  lower  temperature  than  wood  or  fibre,  as  such 
mass  may  become  ignited,  by  the  action  of  the  heat  or  by  spon- 
taneous combustion,  and  be  the  starting  point  of  a  costly  fire. 

Leaky  valves  or  joints  may  also  constitute  a  fire  hazard  in 
cases  where  the  leaking  fluid  is  liable  to  come  into  contact  with 
acids,  bronze  powders,  lime  (calcium  oxide),  calcium  carbide,  or 
various  metals;  this  leakage  may  also  result  in  considerable  prop- 
erty damage  through  the  rotting  of  wooden  floors  and  beams,  and 
the  erosion  of  metallic  structures  by  the  constant  contact  and 
action  of  the  escaping  water. 

The  use  of  screens  or  metal  deflectors  is  a  fairly  effective  means 
of  keeping  stored  material  from  contact  with  steam  pipes  or 
radiators,  but  the  best  method  is  the  elevation  of  the  heating 
devices  to  a  considerable  distance  above  the  floor,  thus  not  only 
eliminating  a  possible  fire  hazard,  but  giving  a  greater  floor  area 
and  preventing  the  accumulation  of  dirt  under  any  of  the  devices. 

As  an  economic  measure  which  results  in  the  saving  of  many 
tons  of  coal  during  a  season,  several  factories  use  a  system  whereby 
the  exhausted  air  from  workrooms  is  freed  of  dust,  gases,  and 
fumes,  and  re-circulated  in  the  same  rooms,  but  such  systems  must 
always  be  viewed  with  misgiving  unless  the  devices  for  screening 
^nd  washing  the  spent  air  are  frequently  inspected  to  determine 
and  maintain  their  efficient  operation. 

No  single  fixed  standard  of  temperature  and  humidity  can  be 
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set  to  be  maintained  in  all  workrooms  because  certain  condition^ 
and  processes  will  require  a  variation  from  this  standard.  ThLi 
is  well  shown  by  the  following:  The  packing  of  certain  ch^uicais 
must  be  done  in  rooms  where  the  temperature  is  high  and  the 
humidity  low  in  order  to  avoid  the  deleterious  action  of  moisture 
on  the  material  handled;  and  certain  classes  of  hard  labor  may  be 
more  advantageously  and  efficiently  performed  at  lower  tempera- 
tures than  the  usually  advised  standard  which  fixes  a  miTiimuni 
temperature  of  02°  F.  and  a  maximum  temperature  of  72°  F.  in 
rooms  in  which  ordinary  labor  is  performed  (See  Page  18,  Wd- 
fare  Work,  ISeries  No.  4,  U.  S.  Government,  Jidy,  1918). 

VENTILATION 

One  of  the  most  important  methods  of  eliminating  fire  and 
health  hazards  from  any  industry  is  the  provision  of  a  suitable 
and  adequate  system  of  ventilation  to  properly  remove  dust,  gases, 
vapors,  and  fumes  arising  in  the  various  processes  used  in  the 
particular  industry;  this  system  may  be  local,  general,  or  a  com- 
bination of  both. 

Medical  inspectors,  connected  with  the  investigation,  defixiitdy 
traced  the  cause  of  many  cases  of  occupational  poisoning  to  the 
lack  of  adequate  ventilation  of  factory  workrooms,  the  employees 
in  such  rooms  being  compelled  to  constantly  inhale  deleterious 
materials  arising  from  machines,  or  mixing  and  packing  processes : 
continued  inhalation  of  dust,  gases,  vapors,  and  fumes  which 
arise  from  such  barrels,  pipes,  kettles,  or  pans  results  in  a  lower- 
ing of  the  vital  resistance  of  the  body  with  the  production  of  many 
cases  of  illness,  and  some  deaths.  Two  notable  examjples  of  death 
occurring  from  such  causes  are  the  following: 

1.  A  firm  engaged  in  the  manufacture  of  alcohol  from  molasses 
has  the  molasses  brought  to  its  plant  in  barges  from  which  it  i? 
pumped  into  tanks.  A  man  working  at  a  valve  in  the  bottom  of 
one  of  these  barges  was  rendered  unconscious  and  removed  to  a 
hospital  where  he  died  two  hours  later,  the  cause  of  death  being 
given  as  "  poisoning  by  gas  of  unknown  character."  Investiga- 
tion of  this  case  proved  that  the  fermentation  of  the  slight  quantity 
of  molasses  adhering  to  the  sides  and  bottom  of  the  barge  had 
resulted  in  the  formation  of  a  blanket  of  practically  pure  eaibon 
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dioxide  into  which  the  man  had  fallen  when  he  entered  the  barge 
to  make  the  necessary  repairs.  Becommendation  was  made  that 
all  such  barges  be  ventilated  by  the  use  of  a  heavy  blast  of  com- 
pressed air  before  permitting  workmen  to  enter  them  and  has 
entirely  eliminated  this  hazard. 

2.  A  firm  was  engaged  in  the  manufacture  of  metanitraniline 
(MNA),  khaki  dye,  by  a  reduction  process  which  resulted  in  the 
formation  of  dinitrobenzol  during  the  course  of  the  operation. 
Two  plumbers  were  at  work  in  the  plant  when  a  leak  developed  in 
one  of  the  tanks;  one  of  the  plumbers,  absolutely  ignorant  of  the 
dangerous  nature  of  this  material^  was  sent  into  the  tank  to  make 
the  necessary  repairs.  After  working  in  the  tank  for  a  short  time, 
he  came  out  and  complained  of  feeling  badly,  his  lips  and  face 
being  slightly  blue  (cyanosis),  but  recovered  sufficiently  to  start 
for  home  on  a  trolley  car;  he  became  seriously  ill  on  the  car  and 
was  removed  to  a  hospital  where  he  died  about  six  hours  later, 
the  cause  of  death  being  given  as  "  traumatic  pneumonia  due  to 
the  effects  of  a  gas  of  unknown  nature."  Investigation  proved 
absolutely  that  death  was  due  to  dinitrobenzol  poisoning.  The 
firm  ceased  operation,  consequently  nothing  could  be  done  to  pre- 
vent a  recurrence  of  such  accident. 

Various  sections  of  the  Labor  Law  and  rules  of  the  Industrial 
Code  of  the  State  of  New  York  are  very  complete  and  compre- 
hensive in  their  requirements  for  ventilation  in  certain  specific 
processes,  but  regardless  of  these  sections  and  rules  and  the  orders 
issued  thereunder,  proper  systems  and  devices  for  ventilation  have 
not  always  been  provided  to  deal  effectively  with  the  matters  in 
question;  some  manufacturers  seem  to  think  that  any  tinsmith 
can  devise  and  install  a  suitable  ventilating  system,  and  that  such 
jrystem  should  be  accepted  as  a  full  compliance  with  a  specific 
order  even  when  it  has  been  demonstrated  that  such  a  system  is 
worse  than  useless  for  the  purpose  sought  to  be  attained. 

Upward  ventilation,  by  natural  or  artificial  mean;.,  should  be 
used  for  the  removal  of  coal  gas,  ammonia,  hydrocyanic  acid, 
carbon  monoxide,  steam,  fumes  of  methyl  alcohol,  nitric  oxide, 
and  hydrochloric  acid,  and  the  vapors  which  readily  arise  from 
vessels  containing  lead,  arsenic,  antimony,  or  zinc  when  same  are 
heated  to  a  certain  d^ree,  all  of  these  materials  being  easily 
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handled  by  means  of  a  suitable  hood  placed  over  the  vessel  oon- 
taining  them.  When  fumes  or  vapors  of  inflammable  liquids,  as 
methyl  alcohol,  amyl  acetate,  bemdne,  or  ether,  are  to  be  reoioved 
by  exhaust  systems,  belt-driven  fans  with  copper  or  brass  blades 
must  be  used ;  under  no  circumstances  shoidd  there  be  used  motor- 
driven  fans  in  which  the  motor  or  wiring  system  is  in  the  direct 
path  of  the  material  to  be  removed. 

Chromate  of  lead,  barium  sulphate,  Paris  green,  silica,  hydrated 
carbonate  of  lead,  and  most  pigments  and  salts  which  present 
a  dust  hazard  are  raised  only  with  difficulty,  but  may  be  ven- 
effectively  dealt  with  by  means  of  an  exhaust  system  having  a 
downward  suction,  this  method  being  especially  applicable  to  box, 
keg,  or  barrel  filling.  Hoods  over  machines,  mills,  or  parts  of 
machines  should  not  be  of  a  rigid  type,  but  shoidd  be  so  con- 
structed as  to  be  readUy  raised,  lowered,  or  otherwise  adjusted. 

The  necessity  for  the  proper  ventilation  of  pits,  tunnels,  and 
store-rooms,  which  are  often  overlooked  because  seldom  used,  is 
well  illustrated  by  the  following  example:  Three  men  were  sent 
into  a  pit  and  tunnel  to  make  repairs  on  a  pipe-line  and  valve 
contained  therein;  after  disconnecting  the  valve,  which  left  the 
pipe-line  open,  they  went  out  to  their  lunch.  During  their 
absence,  the  tunnel  became  partly  filled  with  the  fumes  of  benzol 
which  escaped  from  the  open;pipe,  this  collection  of  fumes  remain- 
ing in.  the  tunnel  because  of  the  lack  of  suitable  ventilation.  Upon 
re-entering  the  tunnel,  the  men  only  worked  for  a  brief  period  of 
time  when  two  of  them  fell  to  the  floor  UAConscious  while  the 
third  one  was  barely  able  to  get  out  of  the  tunnel  and  sommon 
help;  when  this  help  arrived,  the  two  men  were  dead,  the  third 
man  owing  his  escape  from  a  like  fate  to  the  fact  that  he  had 
discovered  the  condition  and  had  quickly  reached  the  open  air. 

The  piping  of  all  volatile  liquids  from  vats  to  pans,  or  other 
containers  or  machines,  not  only  aids  greatly  in  the  diminaticn 
of  a  possible  fire  hazard,  but  results  in  a  great  saving  of  boA 
time  and  material  to  the  manufacturer.  When  filling  barrels  or 
tanks  with  volatile  liquids,  the  escape  into  the  workrooms  of  the 
fumes  of  such  liquids,  with  the  air  which  is  displaced  from  the 
receptacle,  ipay  be  readily  prevented  by  providing  a  suitable  rdief 
pipe  from  the  barrel  or  tank  to  the  outer  air;  this  will  remove  tiie 
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necessity  for  providing  a  general  ventilating  syistem  which  is 
usually  costly  especially  in  cold  weather  when  fuel  and  power  are 
important  items  of  expense. 

The  proper  repair  of  brick  walls  of  furnaces,  to  prevent  the 
escape  of  harmful  gases  into  workrooms,  is  a  more  sensible  and 
economical  method  of  keeping  the  workroom  air  in  a  safe  and 
desirable  condition  than  the  installation  of  a  general  ventilating 
system  to  modify  the  effects  of  such  escaped  gases  by  the  dilution 
method. 

Louvred  monitors,  or  skylights  provided  with  monitors,  furnish 
a  fairly  effective  means  for  the  removal  of  smoke  and  heat  from 
workrooms,  but  these  devices  can  be  rendered  more  effective  by 
constructing  them  in  such  manner  that  the  louvres  can  be  readily 
opened  and  closed.  During  the  cold  months,  when  the  outdoor 
temperature  is  low  and  wind  pressure  is  high,  the  side  against 
which  the  wind  blows  should  be  closed  and  the  opposite  side 
opened,  thus  making  the  force  of  the  wind  current  serve  as  an 
aspirating  mediimi  to  withdraw  the  heat  and  smoke  from  the 
building;  if  both  sides  are  open,  the  wind  pressure  and  cold  air 
form  a  blanket  which  deflects  and  forces  downward  the  naturally 
rising  colimm  of  warm  air,  creates  unpleasant  drafts,  and  sweeps 
the  smoke  about  the  workroomB,  The  successful  application  of 
these  devices  has  been  demonstrated  in  a  number  of  factories, 
particularly  at  Niagara  Falls. 

A  very  important  matter  which  must  be  carefully  considered  is 

the  provision  of  forced  ventilation  for  drying  ovens  and  drying 

rooms,  this  importance  being  due  to  the  fact  that  the  indrawn  air 

must  pass  through  a  fan,  then  through  a  heater  containing  coils 

of  pipe  in  which  steam  is  circulating  at  various  pressures,  and, 

finally,  into  the  drier  or  dry  room.    The  temperature  of  the  steam 

pipes  in  the  heaters  varies  according  to  the  steam  pressulre  carried 

(228°  F.  for  5  lbs.,  250°  F.  for  15  lbs.,  and  267°  F.  for  25  lbs. 

pressure).     If  the  intake,  or  fan  inlet,  is  so  located  that  the  air 

i  s  drawn  from  a  factory  room,  this  air  may  contain  dust  which  is 

quickly  decomposed  on  contact  with  a  certain  d^ree  of  heat,  and 

there  will  be  created  a  hazard  of  fire  and  explosion,  the  latter  of 

-which  may  be  of  sufficient  violence  to  destroy  not  only  the  drying 

device,  but  the  entire  building  in  which  such  device  is  contained. 
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Explosionfi  of  diying  devices  are  known  to  have  been  produced 
by  the  ignition  of  organic  colors,  by  friction  or  spark  ignition, 
in  the  piping  system  of  such  device. 

These  are  but  a  few  of  the  many  actual  conditions  met  with 
in  ordinary  practice;  each  factory,  or  process,  presents  its  own 
individual  problem  which  may  be  solved  by  careful  study,  and 
result  in  the  saving  of  considerable  material  and  the  elimination, 
or  at  least  the  reduction,  of  risk  to  both  the  plant  and  the  employea 

ACCIDENTS  AND  OCCUPATIONAL  DISEASES 
Employees  in  factories  engaged  in  the  manufacture  or  com- 
pounding of  chemicals  are  subjected  to  the  danger  of  accidents 
from  the  same  general  causes  as  the  workmen  in  other  classes  of 
manufacturing,  these  including  injuries  due  to  contact  with  fall- 
ing objects,  wounds  and  contusions  from  the  handling  .of  sharp 
or  heavy  materials,  falls  from  ladders,  wounds  inflicted  by  took 
and  machines,  and  falls  on  slippery  or  uneven  floors.  In  additicHi 
to  the  above,  owing  to  the  nature  of  the  material  handled,  they  are 
subjected  to  the  danger  of  bums  from  acids  or  molten  metal,  the 
corrosive  effect  on  the  body  tissues  of  caustic  alkalies,  alkaline 
earths,  and  chromium  salts,  and  the  poisonous  effects  of  the 
inhalation  of  certain  dusts,  gases,  fumes,  and  vapors.  The 
irritant  effects  of  sulphurous  oxide,  formaldehyde,  sublimed  sul- 
phur, and  the  vapors  of  both  nitric  and  sulphuric  acids  are  to<^ 
well  known,  through  experience,  to  require  further  description. 
The  pleasant  odor  of  some  of  the  poisonous  vapors,  as  hydro- 
cyanic acid,  nitrobenzol,  and  methyl  alcohol,  is  misleading  to  many 
workmen  who  only  associate  danger  with  an  unpleasant  odor  an«l 
a  quickly  irritant  effect;  carbon  monoxide  has  no  odor,  but  is 
extremely  deadly  in  its  action. 

One  important  fact  brought  out  by  this  investigation  is  the 
refutation  of  the  statement  made  by  many  writers,  both  American 
and  English,  that  the  toxic  effects  of  trinitrotoluol  (TNT")  are 
due  solely  to  the  absorption  of  the  finished  product  through  the 
skin,  or  to  the  inhalation  of  the  material  in  dust  form;  careful 
investigation  proved  that  the  majority  of  cases  of  illness  from  thii» 
substance  were  due  to  the  inhalaHon  of  the  fumes  generated 
through  the  nitration  of  the  toluol,  the  fnmes  of  the  first  nitrs- 
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tion  (mononitrotoluol)  apparently  being  the  most  dangerous.  In 
this  same  process,  there  was  also  discovered  one  case  of  pneu- 
monia due  to  the  inhalation  of  nitric  acid  fumes. 


Fig.   1-A  —  Workmen  engaged   in  breaking  up  tenacious  material  with 
sledge  hammers.     £ach  man  is  provided  with  goggles  to  protect  his 
eyes  from  flying  particles. 

The  breaking  up,  by  means  of  crushers  or  sledge  hammers,  of 
hard,  heavy,  or  tenacious  material  presents  a  serious  eye  hazard. 
All  employees  engaged  in  such  work  should  be  provided  with, 
and  compelled  to  wear,  individual  safety  goggles  fitted  with  lenses 
which  will  offer  the  greatest  resistance  to  heavy  blows,  these 
goggles  being  so  constructed  as  to  be  readily  adjusted  to  fit  the 
eyes  of  the  user.  In  addition  to  this,  the  eyes  of  all  employees 
should  be  examined  by  a  competent  oculist,  defective  vision  coi> 
rected,  and  the  safety  goggles  fitted  with  the  necessary  corrective 
lenses  in  order  to  remove  the  handicap  of  poor  vision ;  these  men, 
each  having  his  own  individual  goggles,  should  be  required  to 
submit  their  goggles  at  periodic  intervals  for  cleaning  and  sterili- 
zation, the  fomjier  guaranteeing  good  vision  by  reason  of  clean 
lenses  and  the  latter  removing  any  danger  of  eye  infection* 
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In  places  where  caustic  soda,  metallic  sodium,  sodium  peroxide- 
oxide  of  lime,  ammonia,  and  chlorinated  lime  are  handled  or  xnsei, 
eje  injuries,  due  to  the  accidental  entrance  into  the  eye  of  these 
substances,  are  somewhat  common,  and  these  injuries,  being  xer^ 
painful,  require  prompt  relief  by  the  neutralization  of  the  causii- 
tive  agent.  In  Niagara  Falls,  all  factories,  in  which  these 
materials  are  handled,  provide  every  workroom  with  bottles  con- 
taining a  one-half  per  cent  solution  of  acetic  acid  for  use  in  tie 
eye  to  neutralize  the  alkali  in  the  event  of  an  accident  of  this  kind 
occurring,  this  being  a  safety  provision  which  should  be  madt^ 
mandatory  in  all  factories  in  which  caustic  alkalies  are  used. 


Fig.  2  —  Employee  of  caustic  soda  factory  provided  with  face 
prevent    material    affecting    eyes,    neck    and    face. 


In  all  factories  in  which  acids  are  used,  the  necessity  of  pro- 
viding "  drowning  tubs  "  (deep  receptacles  containing  either  plain 
water  or  a  solution  of  sodium  bicarbonate)  to  be  used  for  the 
neutralization  of  any  acid  which  may  be  spilled  on  the  skin  or 
clothing  of  the  workmen,  is  emphatically  urged.  The  followins 
incident,  which  was  actually  observed  in  a  factory  during  the 
course  of  the  investigation,  furnishes  a  good  example  of  the  neces- 
sity for  these  devices.   Two  men  were  carrying  a  carboy  of  nitrir 
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acid  when  one  of  them  etumbled  over  an  object  on  the  floor  and 
caused  the  spilling  of  a  considerable  quantity  of  the  acid  on  the 
trousers  and  shoes  of  both  men,  some  of  the  acid  finding  its  way 
inside  of  the  shoes  of  both  victims.  The  men  ran  about  the  room 
iu  search  of  water ;  one  of  them  found  a  hose,  turned  on  the  water, 
and  b^an  frantically  trying  to  force  the  stream  of  water  first  into 
one  shoe  and  then  into  the  other,  but  the  other  man  remained  in 
agony  while  his  fellow-workmen  burned  their  hands  trying  to 
unlace  and  remove  his  acid-soaked  shoes.  Six  minute3  elapsed 
before  a  tub  was  secured  and  filled  with  a  solution,  made  with 
bicarbonate  of  soda  obtained  from  the  company  laboratory,  to 
neutralize  the  acid.  This  loss  of  time,  which  was  inexcusable 
and  unnecessary,  was  of  less  importance  in  this  case  because  the 
injuring  agent  was  nitric  acid,  which  limits  its  own  penetration, 
than  it  would  have  been  in  the  case  of  sulphuric  acid  which  rapidly 
penetrates  and  destroys  all  tissue  with  which  it  comes  in  contact. 

Dermatitis  (inflammation  of  the  skin),  especially  of  the  hands 
and  arms,  is  a  common  malady  among  the  employees  in  color 
works,  this  being  due  to  the  direct  irritant  eflFect  of  the  pigments 
on  the  skin ;  hence,  it  is  essential  that  there  be  provided  suitable 
clean  working  clothing,  ample  washing  facilities  —  including  hot 
water,  soap,  and  individual  towels  —  and  vaseline,  or  other  oily 
preparation,  for  application  to  the  hands  and  arms.  Some  of  the 
factories  engaged  in  the  manufacture  of  Paris  green  provide  all 
workmen,  who  grind,  dry,  pack,  or  label  the  material,  with  head 
coverings,  neck  coverings,  overalls,  jumpers,  Congress  shoes, 
moleskin  gloves,  aprons,  and  respirators. 

As  an  aid  in  the  prevention  of  poisoning  in  all  factories 
in  which  lead,  arsenic,  chromium,  mercury,  antimony,  or 
copper  is  used  or  enters  into  the  composition  of  the  material 
handled,  the  provision  of  lockers,  locker  rooms,  or  other  suitable 
contrivances  to  separate  the  street  clothing  from  that  worn  during 
working  hours,  is  essential  and  should  be  a  mandatory  provision 
of  law. 

There  was  reported  and  investigated  a  case  of  fatal  occupa- 
tional disease  in  which  the  cause  of  death  was  given  as  '^  antimony 
poisoning."     This  man,  previously  a  miner,  was  employed  in  a 
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factory  which  manufactured  antimony  sulphide,  used  as  a  pig- 
ment in  the  manufacture  of  paint ;  he  was  uncleanly  in  his  habits, 
chewed  a  great  deal  of  tobacco  while  at  work,  and  absolutely  dis- 
regarded the  ordinary  rules  of  personal  hygiene,  his  fellow  woik- 
men  stating  that  he  was  rarely  known  to  even  wash  his  hands.  He 
was  provided  with  a  suitable  locker  which  he  used  alternately  for 
street  clothing  and  working  garments,  but  this  was  kept  in  such 
a  filthy  condition  that  the  floor  was  covered  to  a  depth  of  one- 
sixteenth  of  an  inch  with  dust  which  chemical  analysis  showed 
to  contain  twenty-two  per  cent  of  antimony  sulphida  The  fatal 
poisoning  in  this  case  was  undoubtedly  largely  due  to  the  man's 
own  uncleanly  habits. 

In  a  factory  engaged  in  the  manufacture  of  colors,  one  man  was 
found  to  have  suffered  from  five  attacks  of  dinitrobenzol  poison- 
ing, each  attack  necessitating  his  removal  to  a  hospital  where  a 
diagnosis  of  "  carbon  monoxide  poisoning  "  was  made,  the  error 
being  due  to  the  similarity  of  the  symptoms  produced  by  the  two 
poisons.  Investigation  of  this  case  proved  that  the  man,  never 
having  been  informed,  was  totally  unaware  of  the  poisonous 
nature  of  the  material  which  he  .was  handling  and  was  not  only 
exposed  to  the  fumes  in  the  usual  way,  but  even  wiped  his  liand?^. 
soiled  with  dinitrobenzol,  on  his  clothins:  and  thus  presented  for 
evaporation  a  large  surface  from  which  he  inhaled  the  funies  at 
close  range. 

Investigation  of  the  cause  of  severe  ulcers  found  on  the  arms 
of  workmen  employed  in  a  factory  manufacturing  paranitraniline, 
developed  the  fact  that  proper  washing  facilities  were  not  pro- 
vided because  the  factory  had  been  hastily  constructed  and  tb*' 
necessary  basins  and  other  plumbing  fixtures  had  not  heor 
delivered  although  ordered  in  ample  time.  "No  similar  cases  have 
occurred  in  this  factory  since  the  firm  installed  suitable  washinsr 
facilities  (with  hot  water  and  diower  baths),  secured  competent 
medical  service,  and  provided  all  employees  with  suitable  work- 
ing apparel,  including  socks,  underwear,  shirts,  overalls,  jumper?, 
gloves,  respirators,  and  caps;  each  week  a  clean  outfit  is  issued 
and  the  soiled  outfit  taken  up  for  proper  washing  and  renovation. 

An  additional  occupational  disease  hazard  is  found  in  some 
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factories  manufacturing  colors  and  pigments  because  the  anti- 
quated nature  of  the  process  compels  the  men  to  carry  trays  of 
material  into  driers  or  dry-rooms  where  the  temperature  ranges 
from  90°  F.  to  120°  F.;  droppings  from  these  trays  become  dry 
very  quickly,  are  soon  reduced  to  powder  by  the  feet  of  the  workers, 
and,  as  this  powder  is  constantly  stirred  up,  some  of  it  passes  into 
the  respiratory  tracts  of  the  workers.  This  hazard  is  further 
increased  by  the  fact  that  these  trays  of  material,  previous  to  being 
emptied  of  their  contents  by  open  dumping,  are  stacked  in  the 
open  room  where  every  draft  from  the  doors  and  windows  blows 
some  of  the  finer  material  about  the  room  where  it  settles  on 
ledges,  floors,  window  sills,  and  on  the  clothing  of  the  workers 
while  more  or  less  of  it  is  carried  into  the  lungs  of  the  workmen. 
Drying  ovens,  through  which  warm  air  is  circulated,  would 
eliminate  the  discomfort  and  danger  of  entering  these  hot  rooms, 
while  enclosed  automatic  dumping  devices  would  remove  the 
danger  from  stacking  and  dumping  the  trays  in  the  open  room. 
Where  these  antiquated  methods  are  in  use,  the  loss  of  material 
is  considerable,  chemical  tests  in  one  instance  showing  an  average 
daily  loss  of  thirty  pounds  of  material  valued  at  fifteen  cents  per 
pound. 

In  the  ordinary  factory,  especially  where  the  building  was 
erected  some  years  ago,  it  is  often  found  that  the  floors  are  of 
such  construction  that  they  are  saturated  with  colors,  acids,  and 
salts  of  both  insoluble  and  soluble  nature;  these  floors  cannot  be 
flushed  with  water  and  must  be  swept,  the  old-fa.shioTjed  broom, 
but  seldom  a  vacuum  sweeper,  being  used.  Sweepirc:  of  these 
floors  should  only  be  performed  after  working  hours,  this  being 
rlone  daily,  and  the  man  performing  this  work  should  be  provided 
with  a  suitable  respirator,  especially  when  the  material  on  the 
floor  contains  lead,  arsenic,  mercury,  barium,  chromium,  or  drugs, 
acids,  or  salts  of  a  deleterious  nature.  A  cheap  form  of  respirator, 
which  costs  only  a  few  cents  and  is  absolutely  effortive  in  the 
prevention  of  dust  inhalation,  is  fully  described  in  Bulletin  N'o. 
90,  issued  by  the  Tfew  York  State  Industrial  Commission. 

Serious  accidents  may  occur  to  workmen  while  certain  repairs 
are  being  made,  this  being  particularly  true  in  the  repairing  of 
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acid  pipe  lines  where  the  men  may  be  teverely  burned  by  acid« 
left  in  the  pipes  of  such  lines.  Before  sucli  repairs  are  made. 
all  pipes,  pipe  lines,  and  tanks  or  vats  connected  therewith  should 
be  inspected  to  determine  that  all  pressure  is  removed  and  thai 
both  tanks  and  pipes  are  empty. 


Vui.  3  —  Safe  method  of  pouring  acids  into  a  tank  preventinff  splaahing 
by  the  use  of  a  pipe  extension  which  can  be  lowered  and  raised  at 
wiU. 

Another  important  consideration  in  accident  prevention  is  the 
location  of  emergency  valves  which,  though  infrequently  «fled* 
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must  be  operated  hastily  when  an  emergency  arises;  in  many 
isjBtances  these  valves  were  found  improperly  located,  some  near 
moving  belts  and  some  in  such  position  that  the  workmen  had  to 
reach  a  considerable  distance  to  operate  them.  The  investigation 
of  one  fatal  accident  disclosed  the  fact  that  a  workman  trying  to 


I'^io.  3-A  —  Tli€  result  of  a  mistake  of  having  rt'iiuned  the  wixmg  valve 
(cap)  from  a  tank  car  which  contained  mixed  acid.  The  air  valve 
should  have  been  first  removed  instead  of  the  acid  valve  which  was 
removed.  A  alight  pressure  within  the  tank  car  forced  some  of  the 
acid  out  of  the  tank  into  the  face  of  the  man,  blinding  and  burning 
him.    Note  burned  flesh  of  amis. 
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open  a  globe  valve,  connected  with  a  steam  line  to  supply  steam 
to  an  open  vat,  was  compelled  to  reach  some  distance  for  the  valve 
and  in  so  doing  fell  into  a  vat  containing  a  mixture  of  water  and 
sulphuric  acid  heated  to  140°  F. ;  although  he  was  pulled  out  of 
the  vat  at  once,  he  died  three  days  later,  the  cause  of  death  being 
given  as  "shock." 


Fio.  3-B  —  Tlie  result  of  a  mistake  of  having  removed  the  wronp  vnlw 
(cap)  from  a  lank  oar  which  contained  mixod  acid.  The  air  vaJi-v 
should  have  been  first  removed  instead  of  the  acid  valve  which  was 
removed.  A  slight  pressure  within  the  tank  car  forced  some  of  the 
acid  out  of  the  tajik  into  the  face  of  the  man,  blinding  and  boming 
him. 
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All  valves  not  in  daily  uae  should  be  tagged  for  identification 
and  all  valves  which  control  the  filling  of  tanks  or  vats  should  be 
provided  with  locks  and  danger  signs  which  should  be  used  when 
men  are  required  to  enter  such  tanks  or  vats.  The  compulsory 
use  of  goggles  for  the  protection  of  the  eyes  of  all  workmen 
engaged  in  this  pipe  work  is  as  essential  as  it  is  in  all  other 
processes  where  the  eyes  are  endangered  by  flying  particles  of 
material ;  after  use,  these  goggles  should  be  thoroughly  washed  to 
free  them  from  any  acid  or  other  material  of  an  irritant  or  coi^ 
rosive  nature. 

In  order  to  prevent  accidents  and  occupational  diseases  in  fac- 
tories, it  is  essential  that  all  the  provisions  of  those  sections  of 
the  Labor  Law  relating  to  sanitation  be  rigidly  observed.  These 
include  an  adequate  supply  of  good  drinking  water  furnished 
through  drinking  founts;  an  ample  supply  of  hot  water,  soap, 
and  individual  towels;  suitable  place,  separated  from  the  work- 
roomjB,  in  which  meals  may  be  eaten ;  clean  windows,  floors,  walls, 
ceilings,  and  unoccupied  spaces;  covered  receptacles  for  wastes; 
efficient  ventilating  systems  for  the  proper  removal  of  heat,  dust, 
fumes,  vapors,  and  gases ;  respirators  and  goggles  when  necessary ; 
provision  of  adequate  light  in  accordance  with  the  Industrial 
Code  Rules;  and  the  provision  of  an  efficient  means,  either  by  the 
vacuum  or  other  suitable  system,  to  properly  sweep  floors  daily 
without  creating  dust. 

Full  compliance  with  all  of  the  above  by  the  manufacturer  will 
not  entirely  overcome  the  troublesome  conditions  unless  the  work- 
men in  chemical  plants  do  their  share  by  observing  and  complying 
with  the  ordinary  rules  of  personal  hygiene;  a  man  cannot  expect 
to  be  one  hundred  per  cent  efficient  and  healthy  if  he  indulges  in 
excesses,  neglec's  to  take  advantage  of  the  facilities  offered  for 
frequent  and  thorough  bathing,  fails  to  thoroughly  wash  his  face, 
hands,  and  mustache  before  j)artaking  of  food,  fails  to  wear  the 
respirator  and  goggles  fiimished  to  him,  or  fails  to  frequently 
change  both  outer  and  underclothing  to  prevent  irritant  or 
poisonous  materials  coming  into,  or  remaining  in,  contact  with 
his  skin. 

Many  a  man,  through  a  mistaken  idea  of  personal  pride  in  his 
own  strength  and  endurance,  deludes  himself  with  the  idea  that 
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he  is  immune  to  the  influences  and  conditions  whidi  harmfolly 
affect  the  ordinary  man,  continuing  under  this  ddusion  imtil  hii 
health  is  impaired  to  such  an  extent  that  he  is  compelled  to  seek 
medical  aid  and  probably  be  transferred  to  another  department 
of  the  same  factory  where  dangerous  or  harmful  conditions  exist 
to  les^^r  extent.     In  the  larger  plants  which  employ  indu^tria 


Fig.  3-D  —  Attendants  of  electric  furnace,  both  provided  with  goggle*  •• 
resist   ultra-violet    rays   from    the   arc   of   the   furnace. 

physicians,  these  physicians,  by  constant  effort,  have  succeeile-i 
to  a  great  extent  in  eliminating  this  false  pride  with  its  di<inclin:i- 
tion  to  admit  ill-health,  while  in  the  smaller  plants,  which  do  n*'' 
employ  physician  or  nurse,  the  same  object  has  been  larp\v 
attained  by  means  of  safety  {x>sters  and  educational  literature: 
this  change  in  view  point  has  resulted  in  great  benefit  to  Inith  tie 
employer  and  the  employee. 

An  analysis  of  the  accidents  during  the  period  of  one  year  in 
three  different  factories  manufacturing  different  lines  of  chemi- 
C4ils  gave  the  following  results: 
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Faciobt  No.  1 

Employs  2,100  men  and  women.  Had  3,593  accidents  of  which  241  were 
accompanied  by  loss  of  time,  196  required  surgical  treatment,  and  21  required 
hospital  treatment.    These  various  injuries  were  distributed  as  follows: 

Lacerations 2, 113 

Contusions 824 

Eye  injuries 704 

Bums 159 

Infections 118 

Sprains 72 

Strains .             37 

Punctures 37 

Amputations 6 

Hernia 1 

Miscellaneous 4 

Fractures 18 

Total 3, 593 


Lacerations  gave  the  highest  figure  with  eye  injuries  next,  due  to  a  special 
haasard  created  by  the  breaking  up,  with  sledges,  of  very  hard  material. 

Factory  No.  2 

Engaged  in  the  refining  of  metals  with  an  average  yearly  force  of  1,250 
employees.  Had  3,143  accidents  with  a  loss  of  time  amounting  to  2,355 
working  days,  14  of  these  accidents  requiring  surgical  treatment.  Accidents 
classified  as  follows: 

Burns,  first  degree   605 

Bums,  second  degree 267 

Burns,  third  degree  1 

Infections 52 

Lacerations 471 

Fractures 6 

Abrasions ; 714 

Foreign  body,  eyes 450 

Sprains 66 

Strains 41 

Contusions 471 

Miscellaneous 109 

Total 3, 143 


High  number  of  bums  was  due  to  men  picking  up  pigs  of  metal  before  they 
cooled;  eye  accidents  were  due  largely  to  sparks  and  the  fact  that  the  floor 
i^as  of  dirt  to  avoid  fires;  abrasions  were  due  to  the  handling  of  rough 
pi^s  of  heavy  metal,  principally  copper.  The  special  hazards  here  were  those 
usually  found  in  any  factory  where  metals  are  refined  or  otherwise  handled 
in   ifc  molten  state. 
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Facttoby  No.  3 

Average  number  of  employees  257.  Reported  403  accidenU,  of  which  onlj 
37  caused  loss  of  time;  these  were  12  eye  bums,  1  foreign  body  in  eye,  5  flesh 
burns  (second  and  third  degree),  2  hernias  and  17  miscellaneous  —  cuts, 
breaks,  contusions,  etc.     The  accidents,  were  divided  as  follows: 

Head: 

Cuts 3 

Contusions 8 

Bums,  first  degree 5 

Eyes: 

Foreign  bodies 49 

Burns,  first  d^ree 26 

Bums,  second  degree   15 

Bums,  third  degree 2 

Arms: 

Cuts 2 

Contusions 2 

Bums,  first  degree 22 

Bands: 

Cuts,  minor 118 

Cuts,  major 4 

Contusions,  minor   35 

Bums,  first  degree 40 

Bums,  second  degree 15 

Bums,  third  degree 3 

Infections 1 

Legs: 

Cuts 5 

Contusions  .  .  .' 9 

Bums,  finBt  degree 10 

Bums,  second  degree 1 

Feet: 

Cuts 5 

Contusions 4 

Bums,  first  degree 8 

Bums,  second  degree 2 

Bums,  third  degree 1 

Body :  ^ 

Chest,  contusions  1 

Abdomen,  hernia   2 

Overcome: 

By  heat,  minor 1 

By  heat,  major 3 

By  gas,  minor 1 

By  g*s>  major 1 

TotAl 4^ 
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To  illustrate  the  importance  with  which  accident  prevention  as 
an  adjunct  to  good  business  methods  is  regarded  by  some  of 
the  large  firms,  the  plans  of  the  safety  organizations  in  two  fac- 
tories are  given  herewith,  these  methods  having  resulted  in  a 
great  reduction  of  accidents  in  these  two  establishments. 

FACTORY  NO.  i 

Factory  engaged  in  the  manufacture  of  electro-chemical  products. 
Safety  Committee. 

The  safety  committee  of  this  plant  consists  of  seven  men,  its  personnel  at 
the  present  time  including  the  superintendent,  timekeeper  (who  has  charge 
of  all  welfare  work ) ,  and  prominent  works  foremen.  At  regular  intervals  two 
men  are  dropped  from  the  committee  and  two  others  added. 

The  duties  of  the  safety  committee  are  to  devise  ways  and  means  whereftyy 
the  firm  may  decrease  the  number  of  accidents  to  a  minimum.  Questions  of 
policy,  standardization  of  guards,  of  danger  signs,  of  educational  campaigns, 
etc.,  are  discussed  and  passed  upon  by  this  conunittee  at  its  weekly  meeting. 
Particular  attention  is  given  to  the  best  method  of  reaching  the  men  and 
teaching  them  how  to  avoid  accidents. 

Subject  to  the  approval  of  the  superintendent,  all  decisions  and  findings  of 
the  safety  committee  are  final.  All  bulletins,  etc.,  with  reference  to  acci- 
dent prevention  are  signed  "  Safety  Conunittee." 

Auxiliary  Safety  Committee 

The  auxiliary  safety  committee  consists  of  twenty  men  chosen  from  the 
various  departments  and  is  appointed  monthly.  These  men  meet  one  hour 
weekly  for  four  weeks.  At  the  end  of  that  period,  these  men  withdraw  and 
another  set  of  twenty  men  succeeds  them.  The  purpose  of  this  auxiliary 
safety  committee  and  its  meetings  is  to  instill  a  lively  interest  in  safety 
work  in  as  many  men  as  possible. 

At  each  weekly  meeting,  the  superintendent  or  some  other  member  of  the 
safety  committee  gives  a  talk  on  safety  work,  explaining  the  purpose  of  the 
auxiliary  committee.  The  men  are  asked  to  make  themselves  a  committee 
of  one  to  do  everything  possible  to  prevent  accidents,  not  only  to  themselves 
but  to  feUow  employees.  The  last  half  hour  .of  the  meeting  is  devoted  to 
receiving  suggestions  from  the  men  as  to  any  ideas  which  they  may  have 
for  accident  prevention. 

The  meeting  of  the  safety  committee  is  held  directly  after  the  meeting 
of  the  auxiliary  safety  committee.  At  this  safety  committee  meeting  the 
suggestions  received  at  the  auxiliary  safety  committee's  meeting  are  dis- 
cussed, ordered  investigated,  etc.,  and  at  the  next  meeting  of  the  auxiliary 
safety  committee  the  reports  are  made  to  them  of  the  action  which  was 
decided  upon  for  each  recommendation.  In  addition  to  talking  to  the  men 
of  the  auxiliary  safety  committee  on  accident  prevention,  a  talk  is  given  to 
them  about  the  company  physician  and  works  Hospital,  it  being  pointed  out 
that  they  are  here  for  the  benefit  of  thp  men;  the  general  features  of  the 
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Workmen's  Compensation  Law  and  any  other  allied  subjects  which  it  is  to 
their  advantage  to  know  about  are  explained  to  them. 

Accident  Investigation  Committee 
A  permanent  accident  investigation  committee  consisting  of  the  oampany 
physician,  three  prominent  works  foremen,  and  the  shift  plant  foreman  who 
may  be  on  duty  is  appointed.  It  is  the  duty  of  this  committee  to  investigate 
every  accident  which  results  in  a  loss  of  time  to  an  employee.  This  com- 
mittee has  a  right  to  subpoena  other  foremen  and  all  workmen  who  may  have 
been  involved  in  the  accident,  the  purpose  of  the  investigation  being  to  learn 
the  exact  cause  of  the  accident  and  determine  what  steps  can  be  taken  to 
prevent  its  recurrence.  This  committee  will  also  make  it  a  point  to  bring 
home,  wherever  possible,  the  responsibility  of  fellow  employees  who  may 
have  been  involved  in  the  accident,  either  as  witnesses  or  otherwise.  The 
company-  physician  looks  up  the  record  of  the  injured  employee  and  determines 
whether  the  physical  condition  of  Baid  employee  could  in  any  way  Itftve  been 
either  a  direct  or  a  contributing  cause  of  the  accident. 

Company  Physician 

The  firm  employs  the  exclusive  services  of  a  physician  who  is  on  duty  daily 
in  his  office  adjoining  the  works  hospital,  and  is  subject  to  call  at  all  other 
times.  In  the  case  of  major  injuries,  the  physician  will  render  both  first 
aid  and  give  subsequent  treatment  to  the  injured.  A  more  important  part 
of  the  physician's  duty  than  the  treatment  of  injuries  is  the  prevention  of 
accidents  which  cause  them. 

The  physician  will  give  treatment  to  any  employee  who  becomes  ill  or  feels 
indisposed  while  at  work. 

A  physical  examination  of  every  employee  in  the  office  and  works  has  been 
completed.  All  new  employees  must  be  examined  by  the  company  physician 
within  forty-eight  hours  after  beginning  work.  Rigid  standards  of  physical 
requirements  have  been  established,  and  in  times  when  labor  is  plentiful,  all 
employees  not  meeting  these  standards  are  discharged.  Old  employees  who 
are  foimd  to  have  physical  defects  are  advised  how  to  remedy  these  defects 
and  are  re-examined  at  frequent  intervals  to  note  their  progress.  Men  with 
ruptures  or  weak  abdominal  rings  are  provided  with  trusses  at  oost  while 
arrangements  have  been  made  to  provide  suitable  glasses  at  a  nominal  cr«t 
for  all  men  with  poor  eyesigh£. 

In  addition  to  the  company  physician,  the  firm  retains  the  services  of  two 
of  the  most  prominent  physicians  of  Niagara  Falls,  the  services  of  these 
physicians  being  utilized  in  all  cases  of  serious  injury  to  render  certain  that 
every  injured  employee  has  the  best  possible  medical  attention. 

Worics  Hospital 
A  works  hospital  where  first  aid  is  given  the  injured  is  w>^iT»*m^H  with 
three  works  hospital  ia;t;tendaiut8,  each  working  an  eight  hoiire  shilit^  gi^nig  « 
oontinuoius  twenty-four  hours  aervix».  These  sibtendante  are  highly  skilled  sad 
experienced  in  rendering  first  aid  to  the  injured. 
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The  works  hospital  is  completely  equipped  with  all  necessary  apparatus 
and  supplies,  this  equipment  including  a  pulmotor,  various  surgical  instru- 
ments, operating  table,  bed,  bandages  and  dressings,  ointments  and  all  neces- 
sary medicines.  Stretchers  are  kept  in  the  works  hospital  and  in  prominent 
locations  throughout  the  works. 

Memorial  Hospital 

The  firm  helps  to  maintain  the  Memorial  Hospital  in  which  beds  for  their 
employees  are  available  at  all  times.  Whenever  an  injury  is  such  that  home 
treatment  would  be  inadequate,  the  injured  man  is  sent  direct  from  the 
works  hospital  to  the  memorial  hospital. 

Accident  and  Fire  Dangers  Inspector 

The  company  employs  and  has  present  in  the  works  ten  hours  daily  an 
accident  and  fire  dangers  inspector  whose  sole  duties  relate  to  the  prevention 
of  accidents  and  fires.  His  particular  duties  are  to  oversee  the  installation 
and  maintenance  of  proper  guards,  require  the  installation  of  suitable  guards 
on  all  new  work,  and  to  see  that  all  apparatus,  the  deterioration  of  which 
would  lead  to  accidents,  is  maintained  in  good  condition  and  renewed  when 
necessary.  This  means  that  he  constantly  inspects  ladders,  ropes,  steel  cables, 
eJevators,  etc.,  reports  any  weakncssc^s  detected  therein,  and  sees  that  pr(^)er 
steps  are  taken  to  remedy  the  defect.  He  warns  all  employees  found  working  in 
a  dangerous  place,  or  in  such  manner  as  to  endanger  themselves  or  others.  All 
orders  for  guards  and  mechanical  protection  devices  are  turned  over  to  this 
inspector  to  see  that  they  are  properly  complied  with. 

The  inspector  is  also  charged  with  the  duty  of  seeing  that  the  fire-alarm 
and  fire-fighting  apparatus  is  maintained  in  good  working  order,  as  well  as  to 
constantly  search  for  fire  hazards  and  remove  same  when  found. 

Bulletin  Boards  and  Safety  Literature 

Fifteen  bulletin  boards,  used  exclusively  for  the  posting  of  safety  bulletins, 
are  located  in  various  parts  of  the  plant.  Various  bulletins  on  safety  work 
and  accident  prevention  are  constantly  kept  posted  on  these  boards.  The 
company  has  recently  adopted  a  red  disc  as  a  danger  sign,  and,  to  familiarize 
all  employees  with  this  sign,  it  is  the  intention  to  place  on  the  bulletin  boards 
beside  this  sign  a  bulletin  reading  "  STOP  —  LOOK  —  LISTEN — 
WHEREVER  YOU  SEE  THE  ACCOMPANYING  DANGER  SIGN  IT  IS 
FOR  YOUR  PROTECTION  —  HEED  IT  — USE  IT." 

Bulletins  directing  the  use  of  overhead  runways  instead  of  grade  crossings,- 
giving  the  personnel  of  the  safety  comanittee,  etc.,  have  been  posted. 

Slips  containing  safety  advice,  printed  in  English,  Italian,  and  Polish,  are 
placed  in  the  employee's  pay  envelope  at  frequent  intervals.  The  first  slip 
reads  as  follows  : 

No,  this  is  not  money,  but  the  slips  in  your  pay  envelopas  during  the  coming 
weeks  will  be  worth  money  to  you.  They  will  tell  you  about  accidents  and  how 
to  prevent  them.    Watch  for  these  slips. 

2 
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Other  alips  which  have  been  issued  read  aa  follows: 

Haste  makes  waste  and  may  cause  an  accident. 

Always  take  care  Instead  of  taking  chances. 

Whatever  you  do,  always  do  it  the  safe  way. 

Acquire  the  safety  habit  —  it  is  the  habit  that  will  never  injure  yon. 

The  safe  way  may  seem  longer,  but  it  is  really  the  shortest  way  in  the  long  ran. 

Monthly  InspecUoiis 
For  some  time  the  company  has  been  carrying  on  a  monthly  inspection  of 
the  entire  plant  with  reference  to  accident  and  fire  prevention,  and  house- 
keeping conditions,  this  inspection  being  made  by  the  superintendent,  assist- 
ant superintendent,  and  the  foremen  of  all  departments;  the  entire  crew  of 
inspectors  is  divided  into  two  sections,  one  section  taking  the  plant  and  the 
other  section  all  the  remainder.  When  this  inspection,  which  requires  somr 
three  or  four  hours,  is  completed  a  conference  is  held  and  the  various  criti- 
cisms and  suggestions  thoroughly  discussed;  the  result  of  this  inspection  and 
conference  is  to  keep  all  the  departments  in  first  class  shape. 

Book  of  Rales 
A  booklet,  known  as  **  Book  of  Rules,"  which  contains  all  the  rules  which 
the  employees  should  know  for  the  prevention  of  accidents,  is  shortly  to  be 
issued  and  a  copy  of  it  placed  in  the  hands  of  every  employee  who  can  read 
English. 

Fire  Protection 

The  company  has  a  definite  organization  to  care  for  and  use  the  extensive 
and  complete  fire-alarm  and  fire-fighting  apparatus  which  it  has  provided. 
There  is  also  a  board  of  fire  commissioners  consisting  of  the  superintendent, 
assistant  superintendents,  chief  engineer,  mechanical  engineer,  and  works 
engineer. 

The  superintendent  is  the  active  fire  commissioner,  his  duties  being  to 
maintain  general  supervision  over  the  fire  department,  see  that  the  designated 
men  are  familiar  with  the  fire-fighting  apparatus,  provide  for  the  holding  of 
regular  fire  drills,  and  see  that  the  entire  apparatus  is  maintained  in  good 
condition  and  ready  for  efi'ective  use  at  all  times. 

FACTORY  NO.  2 

Factory  engaged  in  the  manufacture  of  an  electro-chemical  product. 
The  following  notices  are  posted  in  various  parts  of  the  factory: 

To  Avoid  Danger  Observe  the  Following  Cautioiis 

1.  All  employees,  except  the  authorized  elevator  hands,  are  eaationed 
against  riding  on  any  elevator  or  touching  it  in  any  way. 

2.  All  employees  are  cautioned  against  repairing  any  machme  or  machinery, 
or  cleaning  same,  while  it  is  in  motion.  Shafting  and  pulleys  may  be 
cleaned  only  by  means  of  long-handled  brushes  or' brooms,  or  hooks  or  damp*. 
in  the  manner  prescribed  by  an  overseer  or  foreman. 

3.  All  employees  are  cautioned  against  touching  any  machine  or  machinerr 
which  they  have  not  been  ordered  to  operate  or  work  upon  by  an  overseer 
or  foreman. 
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4.  Cleaning  or  touching  cogwheels^  or  cleaning  any  part  of  a  machine 
while  in  motion,  either  with  the  hands,  or  bnuhes,  or  otherwise,  or  pl&ying 
with  any  part  of  a  machine  which  is  in  motion,  is  positively  forbidden. 

5.  All  employees  are  cautioned  against  being  in  any  part  of  the  plant 
where  their  work,  or  necessity,  does  not  require  them  to  be. 

6.  All  employees  are  cautioned  against  racing  at  work,  running,  wrestling, 
scuffling,  or  indulging  in  any  kind  of  play  in  any  part  of  the  plant. 

7.  All  employees  while  working  at  or  near  any  machine  or  machinery  which 
is  in  motion  are  cautioned  against  talking  with  any  person  except  an  over- 
seer  or  foreman. 

General  Notice  to  Foremen 

During  the  last  couple  of  months  our  accidents  have  increased  alarmingly. 
They  are  principally  of  a  minor  nature,  but  it  is  simply  due  to  good  luck 
that  a  number  of  them  have  not  been  serious.  Most  of  the  accidents  can  be 
blamed  on  nothing  but  the  carelessness  of  the  men  themselves  and  the  com- 
pany can  do  nothing  to  prevent  them  without  the  co-operation  of  the  men. 
Please  bear  in  mind,  and  instill  into  the  men  working  under  you,  that  the 
company  values  the  lives  and  limbs  of  its  employees  far  more  than  the  extra 
work  they  can  turn  out  by  undue  haste  and  consequent  carelessness. 

Do  not  "take  a  chance."  Many  serious  accidents  are  caused  by  the  men 
taking  unnecessary  and  uncalled  for  chances.  You  may  think  that  there  is 
only  one  chance  in  a  hundred  of  an  accident  happening,  but  you  have  no 
means  of  knowing  whether  the  next  chance  will  be  the  one  to  cause  the 
accident.  Spend  an  hour  in  your  department  watching  for  the  taking'  of 
unnecessary  risks,  and  prevent  all  you  can. 

If  any  guards  are  needed,  if  any  machine  is  in  a  dangerous  condition,  or 
if  any  other  factor  is  causing  danger  and  it  is  beyond  your  own  power  to 
remedy  it,  let  the  proper  persons  know  of  it  at  once  and  this  work  will 
receive  immediate  attention  to  the  exclusion  of  all  other  work.  The  com- 
pany holds  you  personally  responsible  for  the  safety  of  all  the  men  under  you. 

There  is  more  or  less  horse-play  and  fooling  going  on  aroimd  machinery, 
hot  furnaces,  and  in  the  wheeling  of  barrows  and  trucks  from  one  building 
to  another,  and,  while  this  is  innocent  in  itself,  it  may  cause  a  serious  acci- 
dent. Stop  this,  not  because  it  is  childish  and  interferes  with  the  work,  but 
because  it  endangers  the  lives  and  limbs  of  fellow  workmen. 

We  do  not  wish  to  turn  out  the  products  of  this  factory  at  the  expense 
of  men's  lives  and  limbs,  and  it  is  up  to  the  men  to  co-operate  with  the 
Company  in  safeguarding  themselves.  The  Ck>mpany  will  do  its  part  by 
providing  safeguards  and  not  requiring  the  performance  of  any  work  which 
entails  special  hazards,  but  the  men  must  do  their  part  by  exercising  a 
reasonable  amount  of  care. 

Let  us  try  to  make  the  coming  year  a  record  one  in  freedom  from  accidents 
as  well  as  in  the  manufacture  of  our  products. 

Cranes 
Do  you  realize  all  the  dangers  to  life  and  limb  connected  with  the  opera- 
tion of  cranes  in  this  plant?     They  may  be  divided  into  three  classes:  — 
clanger  from  the  load  being  carried,  electrical  dangers,  and  danger  caused 
by  moving  the  crane  up  and  down  the  room. 
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Nobody  knows  when  the  hoist  cable  on  a  crane  is  going  to  break;  thej  all 
break  sometime,  but  that  time  cannot  be  predicted.  Therefore,  do  not  stand 
where  the  crane  will  pass  over  your  head;  the  chances  that  it  will  break 
just  as  it  gets  over  you  are  extremely  small,  but  why  take  the  chance  at  alL 
Instruct  all  your  men  to  step  out  from  under  the  load  when  they  see  it 
coming,  and,  what  is  more  important,  instruct  the  crane  operator  to  so 
carry  the  load  that  it  will  interfere  with  the  work  of  the  fewest  posaible 
men.  By  glancing  about  the  room,  the  crane  operator  should  be  aUe  to  so 
adjust  the  load  that  it  will  skip  most  of  the  men.  Besides  a  cable  breaking, 
a  load  may  slip  and  drop  by  the  loosening  of  its  fastening.  This  is  more 
reason  for  keeping  from  under  the  load,  and  also  shows  the  necessity  of 
being  sure  that  the  fastenings  are  secure  before  the  crane  operator  is  givoi 
the  signal  to  lift.  No  one  will  begrudge  the  extra  quarter  of  a  minute  a  man 
will  take  in  making  sure  that  the  fastening  is  secure. 

When  a  safe  is  being  lifted  to  one  of  the  upper  stories  of  an  office  building, 
the  sidewalk  below  is  roped  off  and  people  are  not  permitted  to  walk  under 
the  safe,  yet  it  is  certain  that  fewer  safes  are  dropped  to  the  sidewalk  in 
the  course  of  a  year,  in  this  state,  than  loads  are  dropped  from  our  cranes 
in  this  plant. 

The  crane  operator  must  be  instructed  to  watch  that  portion  of  the  room 
directly  under  the  load,  and  stop  the  crane  if  he  sees  a  man  is  not  going  to 
get  out  from  under  the  load;  he  must  also,  by  ringing  the  gong,  give  ample 
warning  of  the  approach  of  the  crane.  If  a  man  habitually  fails  to  get  out 
from  under  the  load,  discharge  him. 

The  electrical  dangers  are  due  to  the  voltage  used  oil  the  motor  circuit. 
220  volts,  and  to  the  height  of  the  crane  from  the  ground.  To  eotne  into 
contact  with  a  220  volt  circuit  is  not  necessarily  fatal,  but  when  it  is  liable 
to  knock  you  off  the  crane  and  on  to  a  brick  floor  or  the  top  of  a  hot 
furnace,  too  much  care  cannot  be  used.  This  danger  is  particularly  prominent 
in  climbing  into  and  out  of  the  crane  carriages  in  Furnace  Rooms  No.  2  and 
No.  3,  where,  owing  to  the  cramped  position  of  the  man,  he  may  come  into 
contact  with  the  trolley  wires,  or  the  switch,  and  be  thrown  to  the  floor  by 
the  shock.  If  repair  work  is  to  be  done  on  any  part  of  the  crane,  the  man 
doing  this  work  must  see  that  the  switch  controlling  the  electric  drcait  to 
that  part  is  open.  Do  not  take  anybody's  word  that  it  is  open,  see  for  your- 
self.  Be  suspicious  of  all  electrical  equipment  on  the  crane  and  do  not  come 
into  contact  with  it,  intentionally  or  accidentally,  unless  you  know  it  is  dead. 
Do  not  forget  that  a  drop  to  the  floor  usually  follows  the  shodc 

A  few  months  ago  a  man  was  killed  at  one  of  the  plants  in  town  because 
he  was  working  on  the  crane  track  and  the  crane  operator  did  not  know  be 
was  there.  Remember  that  the  crane  operator  cannot  see  the  tranks  froin  his 
cage.  He  is  perfectly  justified  in  assuming  that  these  tracks  are  clear  at  all 
times.  Do  not  work  on  the  crane  tracks  or  on  any  part  of  the  building 
where  you  are  liable  to  be  struck  by  a  moving  crane  without  first  taking  the 
necessary  steps  to  protect  yourself.  Either  poll  out  the  control  switdi  of  the 
crane  and  hang  a  danger  signal  on  it  or,  if  this  unnecessarily  ties  up  the 
crane,  place  a  signal  between  you  and  the  crane  in  sndi  a  maoBer  as  to 
effectively  notify  the  crane  operator  that  he  must  stop.  The  top  of  the  traas- 
former  room  is  about  as  dangerous  a  place  as  the  crane  tracks.    Do  not  get 


Digitized  by  VjOOQ IC 


HxAi«TH  Hazabds  of  thb  CHsmoAii  Industbt         37 

up  there  unlees  it  is  abwlutely  necetniry,  aad  then  only  after  taking  the 
precautions  noted  above.  It  may  seem  to  be  an  innocent  locality,  but  if  you 
are  erer  knocked  down  by  a  crane  coming  behind  you,  and  crushed  between 
the  bridge  of  the  crane  and  the  roof  of  the  transformer  room  you  will 
appreciate  the  danger.  Remember  that  you  cannot  depend  on  the  operator 
as  he  is  busy  watching  the  floor. 

If  the  above  instructions  are  followed,  this  year  should  be  absolutely  free 
from  accidents  due  in  any  measure  to  the  cranes,  and  there  is  absolutely  no 
excuse  for  not  following  the  instructions. 

Bulletin  Xo.  91  of  the  New  York  State  Industrial  Commis- 
sion, issued  January,  1919,  is  a  32-page  booklet  containing  a  com- 
plete description  of  a  plan  for  shop  safety,  sanitation,  and  health 
organization,  this  plan  being  based  on  a  complete  field  investiga- 
tion of  the  subject. 

PHARMACEUTICAL  PLANTS 

The  art  or  practice  of  preparing,  preserving,  and  compounding 
medicinal  substances  of  mineral,  animal,  and  vegetable  origin, 
was  formerly  carried  on  entirely  by  individual  apothecaries. 
Occasional  fires  which  occurred  were  mostly  due  to  careless  hand- 
ling of  materials,  containing  volatile  substances,  which  resulted 
in  inflammable  vapors  coming  into  contact  with  naked  gas  flames 
(now  largely  replaced  by  electric  lights),  storing  such  materials 
in  unventilated  closets,  and  the  rubbing  together  of  substances 
which  would  create  an  explosive  or  inflammable  mixture  —  sul- 
phur and  potassium  chlorate,  etc. 

The  growth  of  population  created  a  demand  for  standard 
officinal  preparations  in  large  quantities  and  this  was  responsible 
for  the  establishment,  in  various  parts  of  the  State,  of  large  fac- 
tories devoted  entirely  to  the  manufacture  of  these  preparations 
as  well  as  research  work  to  create  and  develop  new  ones.  In  Long 
Island  City,  Brooklyn,  Buffalo,  Albany,  Norwich,  and  other  cities 
there  are  many  factories  engaged  in  the  manufacture  of  thou- 
sands of  different  preparations,  including  soaps,  perfumes,  cos- 
metics, powders,  triturates,  pills,  ointments,  tinctures,  salts,  and 
patent  and  proprietary  remedies.  In  this  branch  of  the  chemical 
industry,  investigations  were  made  of  the  following  factories: 

Twenty-three  engaged  in  the  manufacture  of  standard  phar- 
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maoentical  proparatioiui  mduding  pills,  tablets  (triturated  and  com- 
pressed) for  internal  and  external  nse,  glandular  tablets,  lozengeB, 
elixirs,  syrups,  tinctures,  ointments,  oils,  liniments,  disinfectants, 
soaps,  tooth  and  face  powders,  perfumes,  and  various  proprietaiy 
preparations;  13  engaged  exclusively  in  the  manufacture  of  one 
or  more  proprietary  preparations ;  6  engaged  in  the  manufacture 
of  disinfectants;  4  engaged  in  the  manufacture  of  cosmetics  and 
toilet  preparations;  3  engaged  in  the  manufacture  of  inks  and 
mucilage;  2  engaged  in  the  manufacture  of  paints,  oils,  and 
varnishes;  1  engaged  in  the  manufacture  of  bicarbonate  of  soda 
and  sal  soda ;  1  engaged  in  the  manufacture  of  essential  oils ;  1 
engaged  in  the  manufacture  of  matches;  and  1  engaged  in  the 
manufacture  of  starch. 

Accurate  knowledge  regarding  the  hazards  of  this  branch  of 
the  industry  was  obtained  by  direct  information  given  by  the 
managers  and  superintendents  of  the  plants ;  by  inspection  of  the 
records  of  the  various  plants;  and  by  making  physical  examina- 
tions of  the  employees. 

In  the  factories  engaged  in  the  manufacture  of  pharmaceutical 
preparations,  the  chief  hazards  were: 

Fires  which  occurred  occasionally  in  the  drying  boxes:  cut? 
and  lacerations  of  the  hands  of  employees  from  the  breakage 
of  bottles ;  skin  lesions  due  to  handling  alkalies  without  adequate 
protection;  irritation  of  the  eyes  and  respiratory  passages  from 
dust  created  in  the  grinding  of  different  drugs:  and  mercurial 
poisoning  in  the  manufacture  of  bichloride  of  mercury  tablets. 

In  the  factories  engaged  in  the  manufacture  of  inks  the  hazard 
was  poisoning  from  the  careless  handling  of  anilines. 

In  factories  engaged  in  the  manufacture  of  paints,  oils,  and 
varnishes,  the  hazards  were: 

Fires  which  occurred  when  mixing  dry  colors:  and  poisoning 
from  handling,  without  adequate  precaution,  paints  containing 
lead,  arsenic,  or  anilines. 

In  factories  engaged  in  manufacturing  bicarbonate  of  soda  and 
sal  soda,  the  hazard  was  irritation  of  the  skin  of  the  neck,  band<k 
and  arms  by  reason  of  inadequate  protection  of  these  parts. 

Tn  the  factory  engaged  in  the  manufacture  of  matches,  tibe 
hazard  was  ilre  due  to  carelessness. 
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In  all  other  factories,  mentioned  above,  the  only  hazards  were 
cuts  and  lacerations  of  the  hands  due  to  breakage  of  bottles  in 
the  course  of  filling,  corking,  labeling,  and  packing  same. 

The  women  and  children  employed  in  all  of  these  factories 
were  engaged  almost  exclusively  in  filling  (hand  and  machine), 
corking,  labeling  (hand  and  machine),  wrapping  (hand  and 
machine),  packing,  feeding  automatic  pill  and  tablet  machines, 
and  preparing  various  animal  glands  for  drying  and  trituration. 
They  were  not  engaged  in  compounding  or  handling  drugs,  except 
in  two  factories  where  women  were  employed  in  making  hypo- 
derniic  and  other  tablets  Ky  hand ;  in  one  of  these,  a  woman  was 
engaged  in  making  bichloride  of  mercury  tablets.  The  adoption 
of  radical  changes  in  the  method,  which  were  recommended, 
here  resulted  in  the  elimination  of  all  possibility  of  mercurial 
poisoning. 

Particular  credit  and  praise  must  be  given  to  the  pharmaceuti- 
cal houses  for  the  careful  method  adopted  by  them  for  the  manu- 
facture and  handling  of  tablets  containing  habit-forming  drugs, 
these  including  opium  and  its  derivatives  (morphine,  heroin, 
codeine,  etc.),  and  cocaine.  The  women  engaged  in  this  work 
occupy  rooms  isolated  from  all  other  workrooms,  their  work  being 
carefully  supervised  and  frequent  inspections  made;  all  stock  is 
carefully  counted  and  checked  up  to  prevent  the  possibility  of 
any  of  these  dangerous  dnigs  being  purloined.  During  the  noon 
hour,  when  the  employees  are  absent,  and  when  the  day's  work 
is  ended,  the  doors  of  all  of  these  rooms  are  locked.  By  the  use 
(»f  these  careful  procedures  and  precautions,  there  is  absolutely 
eliminated  all  danger  of  the  development  of  any  drug  habit,  such 
a  habit  bein^  far  more  dangerous  and  injurious  to  the  health 
and  morals  of  the  human  race  than  any  other  which  could  be 
acquired,  and  constituting  a  hazard  which  is  more  dangerous  than 
that  due  to  fire,  poisoning,  or  unguarded  machinery. 

CARBOYS 

Many  chemical  factories  use  large  quantities  of  acids  in  the 

preparation  of  their  specific  products,  the  ncids  usually  used  being 

hydrochloric,    nitric,    sulphuric,    and    acetic.      These   acids    are 

usually  contained   in   receptacles  known   as   carboys,  these  con- 
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sisting  of  large  glass  bottles,  with  a  capacity  of  about  twdve 
gallons  each,  encased  in  a  wooden  box  with  the  space  between  the 
bottle  and  the  box  wall  filled  with  dried  grass,  shavings,  or  saw- 
dust; the  neck  of  the  bottle  projects  several  inches  above  the  box 
and  is  protected  in  shipping  by  the  placing  over  it  of  two  small 
pieces  of  wood.  While  the  employees  handling  these  carboys  use 
a  great  deal  of  care,  carrying  them  about  on  wheeled  carriers  or 
by  means  of  sticks  fastened  to  the  under  side  of  the  cleats  with 
iron  bands  to  support  the  bottom  of  the  box,  the  storage  of  these 
eaiboys  leaves  much  to  be  desired. 

During  the  investigation,  many  of  these  carboys  were  found 
uncorked,  thus  permitting  the  fumes  of  the  residual  acids  to 
escape  into  the  workrooms ;  some  filled  carboys  were  found  closeh 
stacked  on  top  of  each  other ;  and  some  were  found  standing  near 
steam  pipes,  or  in  the  direct  rays  of  the  sun,  either  of  which  con- 
ditions could  increase  the  pressure  within  the  carboy  to  such  a 
degree  that  it  would  either  be  cracked  or  explode  and  spill  'U^ 
contents  upon  the  floor.  To  eliminate  accidents  from  the 
handling  of  carboys  containing  acids,  it  is  suggested  that  the 
following  information  in  the  form  of  a  jwster,  prepared  by  the 
Xew  York  State  Industrial  Commission  for  free  distribution,  be 
displayed  conspicuously  throughout  the  entire  plant: 

Permit  no  rubbish  or  raga  near  carboys. 

Always  use  a  tilting  apparatus,  commonly  known  as  a  carboy  inclina- 
ioT,  or  a  siphon  to  empty  carboys. 

When  carrying  a  carboy,  see  that  the  pathway  is  clear  so  that  you 
will  not  stumble. 

Do  not  carry  a  full  carboy  which  is  uncorked. 

During  warm  weather,  always  remove  part  of  the  contents  from  full 
carboys. 

When  carboys  are  received,  loosen  the  stoppers  in  order  to  relieiv 
pressure. 

Do  not  pile  carboj'^s  on  top  of  each  other. 

Do  not  place  carboys  near  steam  pipes,  or  near  windows  throupb 
wliirh  the  direct  rays  of  the  sun  may  fall  upon  them. 

When  storing  filled  carboys,  elevate  them  on  strips  of  wood,  or  on 
gratings. 

Do  not  place  too  many  carboys  in  one  place. 

Do  not  permit  empty,  or  partly  empty,  carboys  to  remain  uncoriccd 

Do  not  store  carboys  containing^  sulphuric  or  nitric  acid  in  wooden 
buildings  if  it  is  at  all  possible  to  place  them  elsewhere. 
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In  every  room  where  carboys  are  handled,  keep  a  tub  filled  with  water, 
and  a  bottle  of  solution  of  bicarbonate  of  soda  for  emergency  use  in  the 
event  of  acid  being  spilled  on  a  workman. 

Examine  all  carboys  occasionally  to  determine  if  the  box  is  sufficiently 
strong  to  stand  the  strain  of  the  weight  of  the  carboy  and  its  contents. 


Fig.  4  —  A  Httfe  method  of  lifting  acid  from  a  carboy  by  the  use  of  a 
glass  tube  to  which  is  attached  a  rubber  hose  and  small  pump.  A 
slight  pressure  forces  the  acid  out  of  the  carboy  into  the  receptacle, 
(ll^otograph  furnished  by  Kalbfleisch  Corporation,  New  York  City.) 
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Fig.  5— Man  exhibiting  apparatus  with  whicli  acid  may  be  ejected  iron 
a  carboy.  The  attached  rubber  cone  is  placed  inside  the  glass  bottJr 
and  the  pump  operated  which  forces  the  acid  out  of  the  glass  toH. 
very  little  pressure  required.  (Photograph  furnished  by  Kalbflei-  h 
Corporation,  New  York  City.) 
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Fig.  6  —  Improper  way  of  obtaining  atid  from  a  carboy.  Operator  may 
lose  control  of  carboy,  may  knock  over  jug,  or  the  acid  when  being 
poured,  may  spill  or  splash  in  eyes  or  on  hands,  clothing  or  feet 
of  person  tilting  the  carboy. 
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FIRES  AND  FIRE  HAZARDS 

All  materials  except  brick,  stone,   and  metals  are  susceptible 

to  change  by  fire,  and  in  these  materials,  which  are  ordiuariK 

considered   incombustible,  both  physical    and   chemical  changes 

may  take  place  if  the  temperature  is  raised  to  a  sufficient  degree. 


Fig.  7  —  Proper  method  of  conveying  a  carboy  filled  with  acid  by  the 
use  of  a  "  bicycle."  Note  broken  carboy  at  left  with  carrying 
sticks  for  conveying  the  carboy  about.  The  old  wooden  box  does 
not  seem  sufficiently  strong  to  hold  the  glass  bottle.  The  bottom 
dropped  out  of  the  carboy  containing  the  acid,  which  was  broken, 
and  contents  spilled  on  the  ground. 

Combustion  of  material,  which  is  always  accompanied  by  hea- 
and  light  and  results  in  chemical  change,  may  be  caused  by  direr' 
ignition  with  flaming  material  or  glowing  substances,  spontaneous 
heating,  spontaneous  combustion,  friction,  chemical  reliction,  the 
action  of  light,  shock,  or  static  sparks.  It  must  not  be  imderstooi 
that  all  exhibitions  of  heat  and  light  are  necessarily  instances  of 
combustion,  an  example  of  this  being  the  heating  of  platininn 
wire  to  incandescence  without  any  chemical  change  taking  1^*^* 
This  subject  is  a  large  one  and  covers  a  wide  range;  ^^^ 
only  a  few  of  the  danger  points  will  be  cited,  viz. :    Direct  ip^' 
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tiou  with  flamiTig  material  does  not  usually  occur  with  inorganic 
subBtances,  but  there  is  a  large  list  of  organic  substances  which 
are  easily  ignited  when  present  in  a  state  of  tine  division  (dust) 
and  in  sufficient  quantity;  an  example  of  ignition  by  a  glowing 
or  highly  heated,  not  flaming,  substance  is  the  flaming  of  carbon 
disulphide  by  contact  with  a  glass  rod  heated  to  120°  C. 

Spontaneous  heating  has  been  found  to  occur  in  dye  woods, 
slag  heaps,  lampblack,  charcoal,  oily  steel  borings,  and  burnt 
lunestone. 

Chemical  reaction,  changes  which  take  place  when  certain  sub- 
stances are  brought  together,  furnishes  a  long  list  of  materials 
which  may  produce  fire;  among  these  are  sulphuretted  hydrogen 
with  bronze  powder  or  nitric  acid,  and  sodium  peroxide  with  any 
organic  substance  or  with  furnace  gases. 

Friction,  if  the  temperature  of  the  substances  brought  together 
be  raised  sufficiently  high,  can  easily  cause  certain  materials  to 
take  fije,  examples  of  this  being  the  grinding  together  of  sulphur 
and  potassium  chlorate,  and  instances  of  the  ignition  of  alcohol 
vapor  by  the  heat  generated  by  the  attrition  of  metals;  i.  e. — 
sparks  produced  by  grinding  a  metal  substance  on  an  emery  wheel 
in  close  proximity  to  the  alcohol. 

Shock  will  cause  fire  and  explosion  of  fulminates  on  the  very 
slightest  provocation;  none  of  this  material  is  manufactured  in 
the  State  of  New  York,  but  some  of  it  is  handled  in  the  manu- 
facture of  primers  and  blasting  caps.  Where  explosives  are  car- 
ried from  one  building  to  another,  as  for  instance  from  maga- 
zines to  workr.ooms,  the  employees  carrying  such  explosives  should 
not  be  permitted  to  follow  each  other  closely,  but  should  allow  an 
interval  of  at  least  one  minute  in  time,  or  one  hundred  feet  in 
distance. 

Static  sparks,  caused  by  the  operation  of  belts  in  cold  weather, 
etc.,  will  ignite  the  vapors  of  many  volatile  liquids  when  these 
vapors  are  present  in  the  air  in  sufficient  quantity  and  proportion ; 
among  such  liquids  met  with  in  industry  in  this  State  are  benzol, 
benzine,  ether,  alcohol,  and  chloroform. 

The  carrying  of  matches  or  other  flame  producing  devices,  by 
employees  for  their  personal  use,  may  be  the  cause  of  fires  and 
explosions  in  such  places  as  have  previously  been  described ;  this 
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may  be  due  to  a  match  being  accidentally  pulled  from  the  pocket 
and  falling  to  the  lioor  where  it  is  stepped  on  and  ignited*  In  ail 
plants  in  which  explosives,  volatile  liquids,  or  inilanunable  a:ab- 
stances  are  made  or  used,  the  clothing  of  all  employees  should  be 
searched  for  matches,  by  authorized  persons,  at  least  twice  a  week, 
such  search  being  made  at  irregular  hours  in  order  to  prevent  anj 
warning  being  given.  As  the  guilty  person  will  usually  deny  his 
guilt,  the  causation  of  iires  by  smoking,  carrying  of  matches  or 
cigar  lighters,  or  the  possession  of  lenses,  cannot  always  be 
definitely  proved ;  hence,  many  firms  which  handle  black  powder, 
nitrostarch,  trinitrotoluol,  etc.,  seek  to  eliminate  this  danger  b} 
exercising  the  right  to  immediately  discharge  any  employe 
detected  with  any  of  these  articles  in  his  possession.  This  dis- 
charging of  employees  for  these  violations  should  be  made  a 
mandatory  rule  of  the  Industrial  Code  because  it  was  found  that 
fires  and  explosions  had  occurred  in  various  factories  from  the 
ignition  of  benzine  vapor,  flashlight  pdwder,  methyl  alcohol,  and 
ethyl  alcohol  by  such  agencies  as  static  sparks,  electric  fuse  sparks, 
sparking  motors,  and  sparks  due  to  the  nails  in  workmen's  shoes 
striking  on  concrete  floors,  and  it  is  reasonable  to  believe  that  the 
careless  handling  of  matches,  lenses,  etc.,  could  easily  produce 
like  results.  To  determine  the  extent  of  violations  of  the  rule? 
against  carrying  matches  in  plants  where  serious  fire  hazards  were 
present  (plants  manufacturing  wood  alcohol,  colors,  etc.),  the 
investigators  would  casually  ask  a  workman  here  and  there  for 
a  match,  and,  in  many  instances,  the  matches  were  immediatdj 
handed  out,  thus  showing  the  little  attention  given  to  prohibitoiy 
notices  r^arding  them. 

All  buildings  in  which  such  explosives  as  fulminate  of  mercoir 
and  trinitrotoluol  are  made  or  handled,  should  receive  careful 
attention  as  to  location,  construction,  and  equipment;  these  build- 
ings should  be  at  least  two  hundred  and  fifty  feet  from  each  other, 
constructed  of  fire-resisting  material,  equipped  with  the  necessarr 
number  of  doors  opening  outward,  and  provided  with  floor? 
covered  with  lead  in  such  manner  that  there  are  no  crevices. 

In  addition  to  the  above,  all  buildings  in  which  trinitrotoluol 
is  handled  or  used  should  be  equipped  with  sprinkler  systems  in 
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which  an  extinguishing  agent  is  used^  as  well  as  with  patent  fire 
extinguishers,  and  the  necessary  water  connections  for  fire  hose. 
In  all  buildings  in  which  the  material  handled  or  made  presents  a 
possible  fire  hazard  from  sparking  of  motors,  fuses,  electric  bells, 
and  electric  switches,  all  these  electrical  devices  must  be  placed 
outside  of  any  room  in  which  such  hazard  may  be  present 

Considerable  heat  is  generated  by  the  passing  of  sunlight 
through  glass  and  it  ib  believed  that  many  barn  fires,  which  are 
usually  charged  to  tramps  smoking  in  hay  lofts,  are  really  due  to 
the  action  of  the  sun's  rays  passing  through  the  window  glass,  or, 
through  glass  bottles  or  other  glass  receptacles  placed  on  shelves 
or  ledges,  such  glass  acting  as  a  lens.  While  the  danger  of  fire 
from  this  source  may  seem  remote,  the  StatQ  of  New  Jersey  has 
recognized  its  possibility  and  prohibits  the  carrying  of  lenses  by 
employees  or  others  into  any  building  in  which  dynamite,  nitro- 
cellulose, or  trinitrotoluol  is  made  or  used. 

In  one  instance  in  which  a  fire  occurred  in  a  factory  in  New 
York  State  engaged  in  the  manufacture  of  dyes,  it  was  found 
that  the  finished  product,  in  the  form  of  fine  powder,  was  placed 
in  open  barrels  along  a  wall  and  near  the  windows ;  the  path  of  the 
fire  was  traced  directly  from  these  barrels 'to  the  other  parts  of 
the  factory  building  and,  as  no  reasonable  cause  could  be  found 
which  would  indicate  contact  with  sparks  or  flame,  it  is  within 
reason  to  believe  that  this  fire  may  have  been  started  by  the  action 
of  the  rays  of  the  sun,  passing  through  the  window  glass,  on  the 
powdered  dye  in  the  barrels. 

Spontaneous  combustion,  or  ignition,  has  been  given  as  the 
cause  of  many  fires  in  factories  principally  because  no  other  rea- 
sonable cause  ex>uld  be  found,  and  in  most  instances  this  conclu- 
sion has  been  perfectly  correct. 

When  one  considers  the  long  list  of  substances  which,  by  heat, 
friction,  chemical  combination  of  gases,  action  of  light,  or  pres- 
sure, can  be  ignited,  or  cause  other  substances  near  them  to  burst 
into  flame,  it  becomes  apparent  that  not  only  men  having  a  chemi- 
cal training,  but  every  factory  proprietor,  mercantile  owner, 
superintendent,  and  foreman  should  have  a  full  knowledge  of  the 
physical  properties  of  and  be  fully  acquainted  with  the  list  of 
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substances  which  should  not  be  stored  in  the  same  room  or  clost4, 
or  near  heated  pipes,  or  in  direct  sunlight. 

The  oily  rag,  or  piece  of  oily  waste,  usually  found  on  the  floor, 
shelves,  or  other  places  in  engine  rooms,  which  is  used  to  wipe  oil 


Fig.  8  —  The  victim  of  a  color  flash.     It  may  have  been  a  vapor  exjl 
sion,    dust    explosion    or    spontaneous    ignition,    the    cause     bein^ 
questionable. 

and  dirt  from  machinery  constitutes  a  fire  hazard  in  any  f actors 
but  particularly  in  factories  where  there  may  be,  either  preser* 
or  generated,  hydrogen  or  carbon  monoxide  gaees,  or  vapors  of 
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ether,  benzine,  alcoliol,  benzol,  chloroform,  acetone,  amyl  alcohol, 
or  amyl  acetate.  Investigators  found  instances  in  which  two 
pieces  of  oil  soaked  waste  lying  close  together  on  the  floors  of 
Aaciories,  buc  entirely  away  from  hre,  were  smoldering;  it  is  a 
well  known  fact  that  cotton  waste  moistened  with  oil  and  per- 
mitted to  remain  covered  in  a  warm  place  for  a  time  wjll  have 
its  temperature  raised  sufficiently  to  ignite  it,  and  that  a  focused 
ray  of  sunlight  passing  through  a  wmUow  and  reaching  oily  waste 
will  readily  generate  sufiicient  heat  to  raise  such  oily  waste  to  its 
kindling  point  , 

Sodium  peroxide,  which  is  manufactured  in  two  factories  in 
the  State  of  New  York,  must  never  be  permitted  to  come  into 
contact  with  any  organic  materials  owing  to  its  high  oxidizing 
properties;  during  its  manufacture  it  must  be  guarded  against 
contact  with  furnace  gases,  through  leaks  in  retorts,  etc.,  because 
this  will  result  in  a  chemical  combination  which  can  cause  an 
explosion.  Metallic  sodiimi  will  decompose  water  with  the  gen- 
eration of  sufficient  heat  to  ignite  the  liberated  hydrogen  gas  and 
thereby  produce  an  explosion. 

In  the  manufacture  of  Prussian  blue,  the  drying  process  is  a 
danger  point  due  to  the  possibility  of  overheating  the  drying 
device;  instances  of  the  drying  material  being  aglow,  from  this 
cause,  when  the  drier  was  opened  were  found  during  the  investiga- 
tion. Antimony  and  chlorine  gas,  brought  into  contact  with  each 
other,  will  ignite  and  produce  a  fire  of  their  own  accord.  Dust, 
and  vapors  of  alcohol,  benzine,  benzol,  ether,  and  turpentine  may 
readily  be  ignited  by  static  sparks  created  by  rapidly  revolving 
belts,  especially  in  dry  cold  weather,  and  result  in  both  fire  and 
explosion.  Nitric  or  sulphuric  acid,  escaping  from  breakage  or 
upsetting  of  carboys,  coming  in  contact  with  excelsior,  cotton 
rags,  or  wool  will  readily  ignite  these  substances.  The  spon- 
taneous ignition  of  coal  stored  under  certain  conditions  is  such  a 
familiar  subject  that  nothing  more  need  be  said  about  it  in  this 
bulletin.  Ammonia  in  contact  with  chlorine  gas,  alcohol  in  con- 
tact with  permanganic  acid,  and  the  sudden  warming  of  impure 
guncotton  to  a  temperature  of  18G  O.  will  all  produce  spontaneous 
explosions. 
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.  JlkLauy  other  conditious,  in  which  spontaneous  combustiou  and 
explosions  may  take  piace^  could  be  named,  but  an  attempt  has 
been  made  to  contine  this  i^mietin  to  tiiose  substances  which 
are  actually  manufactured  or  handled  in  the  State  of  ^ew  York, 
and  constitute  common  hazards ;  some  substances  are  as  dangerous, 
if  not  more  so,  than  those  mentioned,  hut  as  thej  are  rarely,  or 
never,  used  here,  they  need  not  be  considered. 

Spontaneous  coxabustion  is  usually  of  a  hidden  and  mysterious 
nature,  occurring  in  places  where  men  seldom  enter  or  worii; 
hence,  the  application  of  knowledge  of  chemical  reactions  pro- 
duced or  taking  place  when  certain  materials  are  brought 
together,  this  reaction  sometimes  being  slow  and  sometimes 
sudden,  is  essential  in  every  branch  of  the  chemical  industry. 

According  to  Schwartz  (Fire  and  Explosion  Risks,  pp.  70—71;. 
in  order  to  aid  in  the  prevention  of  fires,  the  following  materials 
should  not  be  stored  together  indiscriminately: 

Orgamc  substoAfices  with  nitric  acid,  carriers  of  oxygen,  ozone, 
peracids,  picrates,  chlorates,  liquid  air,  fulminates,  fats,  or  oik. 

Lampblack  or  carbonaceous  substances  with  fats,  oils,  sulj^ur, 
metallic  sulphides,  or  carriers  of  oxygen. 

Metals  in  powder,  as  bronzes,  with  damp  substances,  water, 
dusty  materials,  mineral  acids,  oil  of  turpentine,  peracids,  or 
flowers  of  sidphur. 

Resins,  turpentine,  or  ethereal  oils  with  iodine,  chlorine. 
mineral  acids,  carriers  of  oxygen,  or  dangerous  liquids,  probably 
the  most  dangerous  of  these  being  nitric  and  sulphuric  acids. 

Peracids  with  organic  substances,  sulphur,  metallic  powders, 
bronzes,  carbon,  or  dangerous  liquids  (liquids,  the  vapors  of  which 
are  inflammable  and  form  explosive  mixtures  with  air). 

Carriers  of  oxygen,  liquefied  oxygen,  or  ozone  with  fulminates, 
chlorates,  organic  substances  (coal,  sugar,  starch),  picrats^ 
bronzes,  metallic  powders,  dangerous  liquids  (ether,  acetone,  or 
ciirbon  disulphide),  lampblack,  resins,  phosphorus,  sulphur,  nitric 
acid,  hydrogen  sulphide,  or  dusty  substances  (fibrous  waste). 

Dangerous  liquids  (ether,  acetone,  benzol)  with  carriers  of 
oxygen,  ozone,  liquefied  oxygen,  oil  of  turpentine,  ethereal  oils, 
or  peracids. 
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Carbides  and  quicklime  with  water,  damp  substances,  or  acids 
of  any  kind. 

Strang  nitric  acid  with  oil  of  turpentine,  hydriodic  acid, 
organic  substances  (cotton,  flax,  hemp,  etc.),  sulphuretted  hydro- 
gen, carriers  of  oxygen,  ozon^,  carbides,  metallic  powders,  strong 
sulphuric  acid,  fulminates,  picrates,  or  chlorates. 

Co/rhon  disulphide  with  carriers  of  oxygen,  or  liquefied  oxygen. 

Fulminates,  picrates,  or  chloraies  with  mineral  acids,  organic 
substances  (starch,  sugar,  or  coal),  sulphur,  carriers  of  oxygen, 
ozone,  or  liquefied  oxygen. 

Dusty  wMerials  (fibrous  waste,  flour,  lampbUck)  with  bronzes, 
metallic  powders,  carriers  of  oxygen,  ozone,  or  liquefied  oxygen. 

Sulphur  or  metallic  sulphides  with  carbon,  lampblack,  fats, 
oils,  chlorates,  or  phosphates. 

Water  {solutions)  or  damp  substances  with  quicklime,  carbides, 
metallic  powders,  bronzes,  or  light  metals. 

Phosphorus  with  chlorates,  carriers  of  oxygen,  ozone,  or 
sulphur. 

Nitrates  or  substamces  impregnated  with  saltpetre  with  sul- 
phuric acid. 

Fats  or  oils  with  organic  substances,  lampblack,  carbon, 
metallic  sulphides,  or  pyrites. 

OTHER  HAZARDS  AND  DANGERS 

Varnish  making,  oil  refining,  soap  making,  lime  burning,  bone 
burning,  illuminating  gas  manufacture,  fat  rendering,  and  glass 
making  are  really  all  chemical  processes  and  can  be  included  in 
the  chemical  industry  because  in  them  a  new  substance,  or  series 
of  products,  is  produced  from  something  else.  Lack  of  space 
renders  it  impossible,  in  this  bulletin,  to  treat  all  such  processes 
under  one  heading  because  each  process  possesses  some  particular 
hazard  while  all  are  surrounded  by  various  hazards. 

The  manufacture  of  varnish  is  accompanied  by  various  hazards 
to  employer  and  employee.  In  the  process  of  boiling,  the  employee 
is  subjected  to  the  danger  of  splashes  of  boiling  varnish  and  must 
be  protected  by  means  of  special  clothing  including  masks,  gloves, 
aprons,  shoes,  and  leggings;  the  latter  must  be  of  such  type  as  to 
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be  readily  removed  and  must  be  without  straps  or  other  devices  in 
which  the  material  could  lodge.  Thinning  rooms  must  be  well 
ventilated  and  all  fire  precautions  mentioned  under  explosive 
must  be  rigidly  observed. 

The  dangers  in  oil  refining  are  principally  the  possibility  of 
fire  and  explosion  from  gases  accumulating  near  stills  and  retorts, 
and  leaks  from  stills.  Empty  barrels,  which  previously  contained 
the  oils,  are  a  fire  hazard  when  stored  in  quantities  indoors.  All 
precautions  mentioned  under  sparking  must  be  rigidly  observed. 
Tanks,  stills,  and  condensers  are  usually  protected  by  widely 
separating  them,  surrounding  them  by  moats,  or  building  fire 
walls  around  them.  Wooden  buildings  used  as  box  factories, 
can  factories,  and  filling  sheds  are  rapidly  being  replaced  bv 
buildings  of  fireproof  construction,  thus  aiding  greatly  in  the 
elimination  of  an  exceedingly  great  fire  hazard  from  one  industry 
in  this  State.  The  elimination  of  danger  to  the  men  employed  in 
the  cleaning  of  stills  is  a  problem  which  has  been  solved  by  the  oil 
refiners,  and  such  men  are  now  surrounded  by  all  the  precautions 
which  experience  has  shown  to  be  necessary. 

The  principal  danger  in  soap  making  is  from  the  possible  boil- 
ing over  of  the  material  and  this  necessitates  placing  of  tanks  in 
such  a  manner  as  to  prevent  the  trapping  of  the  workmen  in  the 
event  of  such  a  contingency  arising.  The  storage  of  raw  material 
is  also  attended  by  some  dangers,  but  this  has  previously  been 
discussed. 

Lime  burning  is  principally  dangerous  from  the  irritation  pro- 
duced in  the  qres,  noses,  and  throats  of  the  workmen,  and  from 
the  fire  hazard  existing  in  the  freshly  calcined  material. 

Workers  in  plants  manufacturing  illuminating  gas  occasionallT 
jniffer  from  carbon  monoxide  poisoning,  but  practical  experience 
has  demonstrated  that  the  precautions  observed  in  this  indnstrr 
render  it  a  very  safe  one. 

Fat  rendering  is  accompanied  by  the  danger  of  bums  from  the 
rrmdered  material  as  well  as  infection  of  the  workmen  by  the 
material  used. 

Glass  making,  in  addition  to  the  danger  of  the  inhalation  of 
dust  during  the  mixing  process,  carries  discomfort  from  the  peat 

Digitized  by  VjOOQ IC 


HxALTH  Hazabdb  OF  THs  Chsmical  Industst         53 

heat,  the  danger  of  buniB,  and  serious  eye  hazards  from  the  high 
light  which  emanates  from  the  molten  glass  and  the  tuyeres  ot 
the  furnaces. 

EXPLOSIONS  AND  EXPLOSIVE  SUBSTANCES 
Explosions  are  by  no  means  confined  to  any  one  particular 
industry,  and  while  serious  ones  have  occurred  in  the  chemical 
industry  in  the  past,  when  we  consider  the  character  and  quantity 
of  material  used,  these  are  comparatively  few  as  compared  with 
other  industries. 

We  occasionally  hear  of  the  explosion  of  household  stoves,  oil 
heaters,  gas  stoves,  lime  kilns,  steam  boilers,  steam  pipes,  moto'rs, 
grindstones,  tanks,  golf  balls,  and  polishing  wheels,  but  the  great 
majority  of  these  are  due  to  carelessness  or  improper  use  and 
handling  rather  than  to  any  inherent  defect. 

Explosions,  accompanied  by  property  damage  and  loss  of  life, 
have  occurred  in  flour  mills  and  cement  works  (dust  explosions), 
silos,  and  in  the  handling  of  crucibles  containing  molten  metals, 
but  none  of  these  can  be  called  a  chemical  factory. 

In  various  parts  of  New  York  State,  explosions  have  occurred 
in  varnish  works,  factories  making  carbon  disulphide,  wood 
alcohol  plants,  color  works,  nitro-powder  factories,  in  various 
branches  of  the  electro-chemical  industry,  and  in  factories  in 
which  the  products  are  manufactured  under  processes  never  before 
tried  out,  the  actual  composition  of  the  intermediate  product  not 
being  definitely  known.  Something  has  always  been  learned  from 
these  accidents,  because  the  information  which  has  been  secured 
regarding  the  cause  of  same  has  been  universally  distributed  to 
aid  other  manufacturers  in  avoiding  the  occurrence  of  similar 
disasters. 

.From  the  foregoing,  it  is  shown  to' be  essential  that  all  employees 
who  are  in  any  way  connected  with  the  processes  of  manufacture, 
f>r  the  handling  of  materials,  which  are  accompanied  by  fire  and 
explosion  risks  and  hazards  should  be  thoroughly  instructed,  either 
verbally  or  by  means  of  posters,  as  to  the  nature  of  the  product 
under  their  care,  this  dissemination  of  information  being  a  long 
stride  toward  the  prevention  of  injury  to  life  and  limb,  and  the 
elimination  of  property  damage. 


Digitized  by  VjOOQ IC 


64  New  Yobk  Statb  Industbiai,  Commission 

There  is  published  a  large  amount  of  information  regarding 
the  definite  conditions  under  which  certain  chemicals  will  spon- 
taneously ignite  or  explode,  or  enter  into  combination  with  other 
materials  to  produce  a  dangerous  mixture  or  compound,  or  be 
dangerously  acted  upon  by  sunlight,  but  no  general  rule  can  be 
given  to  prevent  fires  and  explosions  in  the  manufacture  or 
preparation  of  all  substances  as  the  processes  vary  and  require 
various  safeguards.  In  the  manufacture  of  bleach  and  caustic 
soda,  chlorine  gas  is  generated  and  a  vigilant  watch  must  be  kept 
on  all  pipes  conveying  the  materials  in  order  to  detect  the  first 
sign  of  a  leak  of  this  gas.  In  the  nitration  of  toluol  and  benzol, 
great  <;are  must  be  exercised  to  insure  that  all  apparatus  is  per- 
fect as  the  breaking  of  a  belt,  or  the  stoppage  of  a  machine,  may 
be  accompanied  by  the  generation  of  sufficient  heat  to  ignite  the 
mass  and  thereby  cause  explosion  qf  the  nitrator.  As  circulation 
of  cold  water  in  a  jacket  surrounding  the  nitrator  is  an  important 
factor  in  preventing  the  sudden  generation  of  sufficient  heat  to 
explode  the  nitrator,  sight  glasses,  through  whidi  this  circulation 
of  water  may  be  observed  and  watched,  are  essential  on  all 
nitrators. 

In  a  factory  using  methyl  alcohol  and  aniline,  considerable 
property  damage  was  caused  by  a  fire  which  originated  from  the 
ignition  of  vapors  by  a  sparking  motor. 

One  serious  fire,  which  resulted  in  the  complete  destruction  of 
the  plant,  was  caused  by  the  ignition,  by  static  electricity,  of  the 
volatile  product  of  a  lacquer. 

An  explosion,  which  resulted  in  partial  wrecking  of  the  building 
and  such  serious  injury  to  twelve  employees  as  to  necessitate  their 
removal  to  a  hospital,  occurred  in  a  benzol  plant.  This  building 
was  of  brick  construction  and  contained  on  the  ground  floor. 
among  other  devices,  furnaces,  and  large  closed  steel  tanks  for 
holding  benzol,  these  tanks  being  so  located  that  the  upper  poi^ 
tions,  provided  with  manholes  for  entrance  when  necessary,  were 
reached  only  by  means  of  a  mezzanine  gallery.  While  one  of 
these  tanks  was  being  filled,  the  manhole  was  left  uncovered  and 
as  the  liquid  benzol  rose,  the  air  within  and  the  benzol  vapor, 
produced  by  evaporation  of  the  liquid,  was  forced  out  of  the  tank 
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This  vapor-laden  air,  being  of  a  higher  specific  gravity  than  ordi- 
nary air,  slowly  sank  to  the  ground,  was  caught  by  a  current  of 
air  which  carried  it  into  the  furnace,  became  ignited,  and  the 
explosion  was  produced.  Benzol  vapor  was  found  flaming  at 
the  manhole  opening  and  the  path  of  the  fire  was  easily  traced, 
by  the  charred  woodwork,  from  the  furnace  to  the  top  of  the  tank. 
To  prevent  a  recurrence  of  this  kind,  tanks  containing  such  in- 
flammable material  should  not  be  stored  in  the  same  room  or 
building  with  a  furnace  unless  they  are  separated  therefrom  by 
means  of  a  firewall,  without  openings,  extending  from  the  floor  to 
the  ceiling,  communication  between  the  parts  so  separated  being 
had  by  means  of  an  outside  balcony  entrance  with  entrance  to  the 
tanks  through  double,  vestibuled,  self-closing  doors. 

An  explosion  and  fire,  which  killed  five  employeej  and  com- 
pletely destroyed  all  of  the  buildings  of  which  the  plant  was  com- 
posed, occurred  in  a  factory  engaged  in  the  manufacture  of  tri- 
nitrotoluol. The  building  which  was  of  fireproof  construction, 
equipped  with  fire-fighting  apparatus  consisting  of  several  lines 
of  l^^-inch  hose  and  two  lines  of  standard  2^-inch  hose,  con- 
tained four  grainers  (metal  tanks  in  which  the  partly  finished 
product  is  converted  from  the  liquid  to  the  crystalline  state  by 
mechanically  stirring  it  for  seven  or  eight  hours),  and  one  nitra- 
tion tank  properly  equipped  with  stirring  device  and'  a  water 
jacket  for  the  circulation  of  cold  water  to  keep  down  the  tempera- 
ture of  the  mass  within  the  tank;  this  building  was  located  at 
least  seventy-five  feet  from  all  other  buildings  used  in  connec- 
tion with  the  manufacture  of  the  product  (trinitrotoluol). 

Fire,  of  unknown  causation,  started  in  one  of  the  grainers  and 
was  quickly  communicated  to  the  other  three.  The  employees 
in  this  building  immediately  turned  all  available  streams  of 
water  on  the  fire,  but  were  soon  driven  from  the  building  into 
the  yard  where,  reinforced  by  other  einployees  with  hose  attached 
to  fire  hydrants  in  the  yard,  they  continued  fighting  the  fire  until 
the  nitrator,  which  had  been  charged  with  toluol  and  nitrate 
acid  immediately  preceding  the  fire,  exploded  with  such  force  as 
to  force  the  roof  upward  and  the  walls  outward  killing  and  bury- 
ing five  of  the  men  in  the  debris:  the  fire  then  quickly  spread 
Jtp  ijie  oj^er  buildings  of  the  plan.. 
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When  ignited,  trinitrotoluol  bums  fiercely  and  the  action  of 
streams  of  water  from  small  diameter  hose  seems  to  be  of  little 
avail  against  the  burning  mass;  hence,  in  the  State  of  Penn- 
sylvania where  several  plants  were  engaged  in  the  manufacture 
of  large  quantities  of  this  material  during  the  present  war,  the 
plants  were  required  to  be  equipped  with  sprinkler  systems  with 
sprinkler  head  located  directly  above  the  grainers,  but  such  pri> 
vision  could  not  be  required  in  the  State  of  New  York  under 
the  present  law  because  these  buildings  were  only  one  story  high. 

It  is  a  question  whether  ordinary  water  discharged  from  a 
sprinkler  head  located  directly  above  a  grainer  would  effectively 
quench  a  fire  in  trinitrotoluol,  but  we  do  know  that  sprinkler 
systems  using  water  and  carbonic  acid  gas,  or  carbon  tetra- 
chloride, some  of  which  are  now  installed  in  cleaning  and  dyein:: 
establishments,  would  prove  effective  in  quenching  such  fire  in 
its  incipient  stage. 

In  one  plant  in  New  York  State,  engaged  in  the  manufacture 
of  this  same  product  (trinitrotoluol),  electric  switches,  motor?:, 
and  fuses  are  located  in  safe  places  outside  of  the  buildings,  but 
the  buildings,  which  are  very  close  together,  are  constnicteii  -n 
non-fire-resisting  materials,  are  not  provided  with  lead  eovere-i 
floors,  have  no  sprinkler  systems  (because  it  is  not  mandatory 
under  the  present  law),  are  heated  by  unprotected  heating  pipe^ 
and  devices,  and  are  lighted  by  incandescent  lamps  which  are  nr.t 
provided  with  vapor-proof  globes.  In  the  absence  of  mandatorv- 
iniles  covering  these  points  which  are  in  force  in  other  state-, 
there  is  always  present  here  a  serious  hazard  of  fire  and  explosim. 

A  fire  and  explosion  occurred  in  a  plant,  in  this  state,  eng:iir»M 
in  the  manufacture  of  aniline  colors  and  the  production  of  chemi- 
cally pure  materials  required  in  the  color  production,  the  priii- 
eipal  one  of  the  latter  class  being  absolute  alcohol.  The  infor- 
mation obtained 'from  an  employee  revealed  the  fact  that  tb"* 
receiver  of  the  distilling  apparatus,  which  had  been  filled  with  al- 
cohol, was  overflowing  and  the  liquid  running  on  the  floor ;  he  im- 
mediately tried  to  replace  this  one  with  an  empty  container,  but 
while  so  engaged  there  was  a  flash  of  flame  and  a  terrific  explo- 
sion which  destroyed  the  condenser  and  building,  but  left  the 
still  unharmed.     The  exact  cause  of  the  ignition  of  the  alcohol 
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was  not  determined,  but,  owing  to  the  volatile  and  inflammable 
nature  of  the  liquids  being  handled,  the  following  conditions 
which  were  found  constituted  fire  hazards,  viz. :  In  an  adjoin- 


FlG.  9- — Devices  f<n'  fire  prcvt'iilion  and  fiif  cxtiiutiuii  provided  in  a 
factory  where  inflammable  liquids  are  used.  Note  sprinkler  system, 
vapor-proof  electric  light  globes,  sliding  fire-proof  door,  extinguish- 
ing apparatus,  asbestos  blanket  and  telephone  to  report  fire. 

ing  room,  fan-tail  gas  lights  were  burning  although  in  other  parts 
of  the  building  these  had  been  replaced  with  incandescent  electric 
lamps  following  out  a  scheme  to  replace  all  gas  lights  with  elec- 
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trieity ;  although  the  floors  were  of  concrete,  the  employees  were 
not  furnished  with  rubber-soled  shoes  or  powder  shoes  to  elimin- 
ate the  danger  of  the  creation  of  sparks ;  and  belts  and  shafting 
were  not  electrically  grounded. 

In  one  factory,  also  engaged  in  the  manufacture  of  aniline 
colors,  there  occurred  a  fire  which  caused  considerable  property 
damage,  but  did  not  injure  any  of  the  seventeen  employees  at 
work  in  the  building  in  which  the  fire  started.  In  this  building 
there  were  placed,  near  windows  through  which  the  sun  was 
shining  upon  the  contained  material,  a  number  of  barrels  con- 
taining the  sodium  salt  of  picraraic  acid  (azo-metaphenylenedia- 
mine)  a  substance  which  could  readily  be  ignited  by  a  spark,  or 
by  friction  during  the  process  of  grinding  it,  and  which,  fof 
greater  safety,  is  always  changed  from  the  powder  form  to  a 
paste  before  shipment.  The  only  information  obtainable  was  to 
the  effect  that  a  blaze  suddenly  appeared  in  one  of  the  barrels, 
and,  while  any  opinion  as  to  the  cause  of  this  blaze  would  be 
mere  speculation,  it  is  not  improbable  that  it  was  due  to  spon- 
taneous heating  of  the  material  through  the  action  of  the  sunlight. 

In  a  New  York  City  factory,  engaged  in  the  blending  and 
standardizing  of  colors,  there  occurred  an  explosion  which  partly 
wrecked  the  five-story  non-fireproof  building  and  severdv 
injured  several  of  the  employees.  On  this  particular  morning, 
several  men  were  engaged* in  the  process  of  mixing,  in  angle 
mills  or  drums,  '^batches  "  of  color  and  had  placed  in  one  drum 
three  hundred  pounds  of  alizarin  brown  and  eighty  pounds  of 
common  salt;  in  addition  to  the  color  and  salt,  there  were  placed 
in  the  mill  iron  balls  for  the  purpose  of  pulverizing  and  mixing 
the  mass  by  their  rolling  motion  while  the  drum  was  being 
revolved.  After  revolving  this  mill  for  about  ten  minutes,  the 
contained  material  was  seen  to  be  on  fire  and  one  of  the  men 
attempted  to  adjust  a  cover  thereto,  but  was  driven  back  by  the 
intense  heat  from  the  now  fiercely  burning  mass.  The  men 
started  to  run  from  the  building,  but  before  they  reached  the 
sidewalk,  the  drum  exploded  and  set  the  building  on  fira 

The  material  itself  may  have  become  overheated,  or  a  particle 
of  metal,  detached  from  one  of  the  balls  during  its  revolutions, 
may  have  become  heated  to  a  sufficient  degree  to  ignite  the  mass : 
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similar  operations  had  been  performed  many  times  without  mis- 
hap,  and  it  was  l^Iieved  that  the  use  of  these  metal  balls  in  the 
revolving  drums  was  perfectly  safe.  The  replacing  of  the  metal 
balls  by  others  of  hard  wood  would  undoubtedly  diminish  this 
hazard  in  any  color  which  may  be  ignited  by  sparking. 

DUST  EXPLOSIONS 

In  any  trade  or  process,  the  formation  of  dust  creates  a  serious 
fire  and  explosion  hazard,  this  being  particularly  true  when  the 
material  is  of  an  organic  nature  as  coal,  charcoal,  powdered 
drugs,  aniline  colors  and  starch,  or  metallic  as  iron,  aluminum, 
antimony,  and  certain  alloys.  These  materials  form  a  cloud  of 
an  inflammable  nature  which  may  readily  be  ignited  by  contact 
with  an  open  flame  or  even  with  a  spark,  and  take  fire  with  the 
formation  of  gases  which  will  support  combustion  and,  in  turn, 
be  ignited  by  the  flame  of  the  burning  dust  particles.  Hence,  it 
is  an  accepted  fact  that  every  dust  explosion  really  consists  of  two 
explosions,  the  first  from  the  ignition  of  the  dust  itself,  and  the 
second  from  the  ignition  of  the  combustible  gases  formed;  the 
lapse  of  time  between  the  two  explosions  is  so  extremely  small 
that  they  may  be  said  to  occur  simultaneously.  In  all  descrip- 
tions of  fires  preceded  by  explosions,  it  will  usually  be  noticed 
that  there  is  a  statement  to  the  effect  that  two  explosions  were 
heard,  the  second  following  the  first  after  an  extremely  slight 
interval  of  time. 

Accumulated  dust  on  rafters,  ledges,  beams,  and  walls,  which 
IS  always  in  a  state  of  extremely  fine  division  and  usually  highly 
desiccated,  may  be  shaken  from  its  resting  place  by  the  first 
shock  or  blast  of  air,  and,  being  thrown  into  the  flame  of  the 
combustion  gases,  bring  about  a  prolonged  burning  through  which 
the  myriads  of  particles  are  ignited  and  the  flame  extended  to 
every  part  of  the  room,  or  place,  where  the  dust  exists.  This 
burning  dust  and  gas  has  such  a  tremendously  explosive  force 
that  the  roof  is  easily  blown  off,  windows  blown  out,  and  walls 
forced  outward  after  which  the  fire  usually  completes  the  de- 
struction begun  by  the  explosion.  The  (explosion  of  dusts,  usually 
by  sparking,  during  the  grinding  and  pulverizing  of  organic 
materials  has  already  been  referred  to. 
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The  danger  of  such  explosioiis  can  be  minimized  by  keeping 
all  ledges,  walls,  trasses,  ceilings,  window .  sills,  floors,  and 
machines  free  from  accumulation  of  dust  either  by  frequent 
removal  of  the  dust  or  the  use  of  a  vacuum  system  of  collecting 
same,  and  observance  of  all  other  precautions  mentioned  heran 
and  specified  in  the  New  York  State  Industrial  Code. 

UNSAFE  PRACTICES 

It  can  be  said,  without  any  fear  of  contradiction,  that  unsafe 
methods  and  practices  (which  include  carelessness,  chance  tak- 
ing, disregard  of  established  rules,  and  lack  of  knowledge  or 
judgment),  cause  more  accidents  with  injury  to  limb  and  body, 
loss  of  life,  and  damage  to  material  and  property,  than  the  acci- 
dents which  are  classed  as  unavoidable  because  their  occurrence 
cannot  be  foreseen.  In  one  chemical  plant,  employing  about 
five  thousand  men,  there  occurred,  during  a  period  of  six  yearsJ. 
one  thousand  two  hundred  and  seventy  accidents  of  which  ninety- 
two  were  due  to  some  of  the  above. 

Many  firms  furnish  their  employees  with  safe  devices  which 
include  safety  ladders  provided  with  non-slip  bases,  standarii 
respirators,  perfect  hand-tools  which  are  periodically  inspecteil. 
clean  goggles,  special  leggings,  shoes,  gloves,  etc.,  but,  if  the 
employee  places  his  ladder  near  an  open  vat  in  such  manner  that 
he  may  slip  from  it,  or  with  it,  and  fall  into  the  vat  which  may 
contain  a  dangerous  liquid,  fails  to  properly  care  for  and  us*' 
his  special  clothing,  continues  to  use  and  work  with  a  tool  whi<-h 
is  broken  or  defective,  applies  a  hoisting  sling  in  such  manner 
that  it  may  slip  or  be  cut  and  permit  the  load  to  fall,  object- 
to  wearing  goggles  or  respirators,  disregards  the  rules  r^ardii.;: 
the  placing  of  material  or  opening  of  doors,  etc.,  serioiis  accidents 
may,  and  only  too  often,  do  occur,  purely  and  solely  throu^  this 
carelessness  and  neglect.  No  matter  where  we  may  be  —  at 
home,  on  the  street,  on  trains,  or  in  factories, —  we  are  at  every 
hour  of  the  day  beset  by  chances  of  injury,  but  in  the  manufac- 
ture of  chemicals,  the  workers  are  exposed  not  alone  to  the  haz- 
ards met  with  in  ordinary  manufacturing  liues,  but  to  the  addi- 
tional ones  created  by  the  handling  of  acids,  poisonous  materials^. 
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and  hot  liquids,  and  here  above  all  other  places  short  cuts  and 
the  game  of  chance  (the  unsafe  way)  usually  fail. 

Herewith  are  enumerated  some  of  the  unsafe  practices  which 
iire  commonly  met  with  on  the  part  of  the  employee  and  his 
c-mployer,  viz :  —  • 

The  employee  may 

Neglect  to  use  and  keep  clean  his  respirator,  goggles,  leggings,  or 
gloves. 

Wipe  his  hands  on  his  handkerchief  or  clothing  instead  of  properly 
washing  them  with  soap  and  water. 

Eat  and  drink  in  the  workroom  contrary  to  the  posted  notice  pro- 
hibiting it. 

Disregard  the  advice  to  wash  his  hands,  face,  and  hair,  and  take 
regular  baths. 

Allow  surplus  material,  carted  or  carried  to  fall  and  remain  on  the 
floors  or  stairs. 

Neglect  to  change  his  regular  clothing  even  though  suitable  and  ade- 
quate articles  are  providcHi  for  this  purpose. 

Throw  tools  in  aishs  or  passageways. 

Carry  matches  or  cigar  lighters  into,  or  smoke  in,  places  in  which 
inflammable  liquids  or  gases  are  present. 

Continue  to  wear  leaky  or  defective  shoes  when  he  is  aware  that  they 
no  longer  serve  the  purpose  for  which  they  were  intended  —  protection 
of  his  feet.  » 

Neglect  to  seek  first  aid -for  apparent  slight  illness,  eye  injuries,  cuts, 
bruises,  or  bums. 

Stack  material,  while  transporting  or  storing  same,  in  such  manner 
that  the  entire  load  may  fall. 

Place  ladders  near  open  vats  which  are  filled  with  liquids  of  a  danger- 
ous or  poisonous  nature. 

Throw  oily  rags  and  other  refuse  near  steam  pipes. 

Enter  a  tank  without  knowing  whether  it  contains  fumes  or  vapors 
of  a  dangerous  nature;  or,  fail  to  provide  himself  with  a  life  line  held 
by  an  assistant  outside  of  the  tank. 

Lower  a  candle,  or  an  electric  light  globe  which  is  not  furnished  with 
a  safety  vapor-proof  globe,  into  a  tank  in  order  to  observe  conditions 
therein. 

Sweep  floors,  waJls,  or  machines  during  working  hours. 

Place  explosive  material,  acids,  or  volatile  liquids  near  steam  pipes. 

Leave  his  station  without  permission  when  he  .is  supposed  to  con- 
stantly watch  a  tank  or  device  which  may  exp.^ode  by  the  generation  of 
unusual  heat  if  the  cooling  device  fails  to  work. 

Blow  a  stream  of  compreased  air  into  an  acid  carboy  in  order  to  force 
out  the  acid  content. 

Allow  salts  or  liquids  of  a  dangerous  or  deleterious  nature  to  remain 
on  the  floor  when  accidentally  dropped. 
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N^lect  to  clean  tools  which  have  been  in  contact  with  poisonous  or 
explosive  materials. 

Without  permission,  try  to  melt,  bum,  or  otherwise  destroy  can- 
tiiinera  or  utensils  in  which  certain  dangerous  or  explosive  materiali 
have  been  stored. 

Fail  to  properly  use  the  locks  and  chain  provided  for  the  purpose  of 
locking  control  valves  to  tanks  when  men  are  at  work  therein. 


Fig.  10 — Sliowing  tlie  proper  and  improper  methods  of  piling  material. 
Slipping  of  tertain  separate  units  of  the  pile  may  cause  the  entire 
pile  to  fall  wliieli  may  injure  the  feet  and  legs  of  workmen  passing 
or  working  near  the  r\\^o. 

The  employer  is  charged  with  the  duty  of  providing  all  the 
reasonable  and  necessary  safeguards  which  experience  has  shown 
to  be  effective  to  prevent  accident  and  illness;  strictly  observe 
all  the  provisions  of  the  Labor  Law;  and  utilize  recommenda- 
tions such  as  are  made  at  the  end  of  this  report,  which  tend  to 
increase  the  safety  and  efficiency  of  his  employees. 

Few  branches  of  industry  deal  generally  with  material  in  solu- 
tion as  does  the  chemical  industry  in  which  the  numerous  and 
varied  processes  require  many  types,  sizes,  and  shapes  of  tanks. 
autoclaves,  nitrators,  sulphonators,  condensers,  kettles,  stills,  and 
retorts.     With  the  exception  of  steam  boilers,  which  are  rego- 
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lariy  inspected  by  city  and  state  authorities,  and  insurance  com- 
panies, little  attention  is  given  officially  to  the  inspection  of  these 
other  devices  to  determine  their  capacity  for  withstanding  cer- 
tain strains  and  pressures.  This  subject  involves  such  a  mass 
of  technical  detail,  particularly  in  the  field  of  mechanical  engi- 
neering, that  it  would  require  a  special'  article,  beyond  the  scope 
of  this  Bulletin,  to  properly  deal  with  it;  hence,  there  is  dis- 


Fk;.  11  -  Man  eiigap'd  in  iliuwing  a  crucihle  from  a  furnace.  He  is  pro- 
vided with  a  face-niAsk  consisting  of  a  wooden  form  in  which  are 
inserted  dark  glasses  for  vision.  This  device  is  held  in  place  by  a 
mouth  grip  and  when  not  in  use  hangs  by  a  cord  about  his  neck. 
Note  also  body  and  arm  protection. 

cussed  here  only  one  of  the  most  important  items  —  safety  valves. 
During  the  investigation,  it  was  found  that  many  of  these 
tanks,  carrying  varying  pressures,  were  not  provided  with  any 
type  of  safety  valve;  two  instances  were  found  in  which  iihe 
absence  of  this  safety  device  caused  explosions,  one  resulting  in 
loss  of  life  while  the  other  was  accompanied  by  property  damage. 
In  another  instance,  a  small  three-quarter  inch  safety  valve  was 
provided  on  a  tank  in  which  the  combination  of  a  large  mass  of 
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two  substances  was  accompanied  by  the  generation  of  such  a  vol- 
ume of  steam  that  the  safety  valve  was  inadequate  to  properly 
relieve  the  increased  pressure;  hence,  the  tank  exploded,  wreck- 
ing the  building  and  injuring  one  man.  The  tank  was  also  pro- 
vided with  a  cooling  jacket  with  the  necessary  sight-glass,  but  it 
could  not  be  determined  whether  the  stirring  device  failed  to  work 
or  the  circulation  of  water  in  the  jacket  was  interfered  with.  In 
one  case,  the  saving  of  a  few  hundred  feet  of  round  iron  resulted 
in  the  faulty  bracing  of  a  rectangular  tank  with  the  natural  con- 
sequence that  the  tank  bursted  and  there  was  lost  a  large  amount 
of  its  valuable  liquid,  contents.  There  was  reported,  from  one 
factory,  the  sudden  bursting  of  a  steam-bottom  tank  used  for 
"  cooking  " ;  examination  of  this  tank  proved  that  the  stay  bolt*, 
used  for  bracing  the  flat  surface,  were  not  sufficient  in  number 
and  were  improperly  spaced  to  withstand  the  pressure  carried 
on  the  steam  bottom. 

A  safe  practice  to  observe  in  drawing  up  specifications  for  the 
construction  and  installation  of  these  devices,  previously  nameJ 
and  described,  is  a  strict  adherence  to  the  rules  relating  to  the 
construction,  installation,  inspection,  and  maintenance  of  steam 
boilers  as  given  in  Bulletin  No.  14  of  the  Industrial  Code, 
published  by  the  New  York  State  Industrial  Commission.  All 
safety  valves  should  be  of  sufficient  area  to  discharge  all  o£  the 
steam,  which  can  be  generated  in  the  tank  or  boiler,  without 
permitting  the  pressure  to  rise  more  than  six  per  cent  above 
the  maximum  allowable  working  pressure,  or  more  than  six  per 
cent  above  the  highest  pressure  at  which  the  safety  valve  is  5^' 
(Kent,  Mechanical  Engineers*  Handbook,  9th  edition.  Images 
934-935;  Bulletin  No.  14,  Industrial  Code,  New  York  State 
Industrial  Commission,  page  93  and  sections  relating  to  safety 
valves). 

FIRST  AID  KITS 

In  the  factories  investigated,  it  was  found  that  first-aid  kit- 
wete  provided,  in  accordance  with  Rule  No.  178  of  the  IndTi*- 
trial  Code,  not  only  in  all  of  those  in  which  power-drivei 
machinery  was  used  and  more  than  ten  persons  were  employee 
but  in  many  where  less  than  ten  persons  were  employed.  Owiic 
to  the  handling  of  acids,  alkalines,  and  other  sabstances  whiei 

Digitized  by  VjOOQ IC 


IIealth  Hazards  of  the  Ciiemicai.  Industry  65 

are  irritant  or  injurious  to  the  eyes,  nose,  and  skin,  the  investi- 
gators are  of  the  opinion  that  the  provisions  of  Rule  Xo.  178 
should  be  extended  to  apply  to  all  factories  included  in  the 
general  chemical  industry  regardless  of  the  number  of  employees 
in  a  specific  factory.  To  the  articles  now  required  to  be  carried 
in  the  first-aid  kit,  the  following  items  should  be  added:  acetic 
acid  solution, —  ^/^  of  1%  (for  use  in  eye  injuries  fi^m  caustic 
alkalines)  ;  and  bicarbonate  of  soda  solution, —  1%  (for  use  in 
.   eye  injuries  from  acids). 

Hearty  co-operation  of  the  iriimufacturei-s  and  plant  owners, 
in  putting  into  effect  rules  and  recommendations  to  better  safe- 
guard the  health  and  lives  of  their  employees  was  a  pleasant 
feature  of  the  entire  investigation;  wherever,  in  the  opinion  of 
the  investigators,  it  was  found  that  orders  were  necessary  to 
correct  unsatisfactory  conditions,  or  dangerous  conditioiis,  in 
the  various  factories,  such  orders  were  issued  under  the  present 
Labor  Law  and  Industrial  Code.  Two  hundred  and  one  orders 
were  issued  and  compliance  therewith  secured,  and  more  than 
fifteen  hundred  physical  examinations  and  medical  inspections 
were  made  during  the  course  of  the  investigation. 

RECOMMENDATIONS 

The  conclusion  reached  by  the  investigators,  as  a  result  of  this 
survey,  is  that  the  general  conditions  found  show  the  necessity 
for  the  drafting  of  a  numl)er  of  rules  by  the  New  York  State 
Industrial  Commission,  which  shall  be  placed  into  effect  as  law 
to  remedy  the  various  conditions  which  are  dangerous  to 
employee  and  employer  alike. 

The  recommendations  for  thes(*  niles  are  as  follows:  — 

1.  AU  tanks,  digesters,  autoclaves,  siilphDriatora,  nitrators,  stills,  or  other 
like  devices,  in  which  a  pressure  is  carried,  or  a  pressure  may  be  generated, 
<?hall  be  provided  with  one  or  more  safety  valves  of  suflTicient  isize  and 
capacity  to  relieve  all  of  the  pressure  from  the  tank,  digester,  autoclave, 
«?iilphonator,  nitrator,  or  other  device  without  permitting  the  internal  pressure 
to  increase  more  than  6  per  cent  above  the  maximum  allowable  working 
pressure,  or  more  than  6  per  cent  above  the  highest  pressure  at  which  the 
safety-valve  is  set.  The  seats  of  thcs(»  valves,  when  necessary,  shall  be  con- 
8t.racted  of  material  which  cannot  be  chemically  acted  upon  by  the  material 
-within  the  tank  or  other  device,  and  the  discharge  point  of  such  valves  shaU 
be  so  placed  as  to  prevent  the  discharged  material  from  entering  or  re-enter- 
ing  the  rooms  of  the  factory  when  such  valve  is  in  action  (blowing  off). 
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2.  In  all  chemical  works  where  inflammable  gaaes^  vapors,  or  duaU  are 
predent,  or  are  likely  to  be  present,  and  artilicial  illumination  ia  necessary, 
the  lighting  system  shall  be  of  such  tyjje  as  to  prevent  ignition  of  any  gas, 
vapor,  or  dust  wliich  is  present  or  may  be  generated  or  produced.  Switches, 
controllers,  and  fuses  shall  be  so  located  aa  to  insure  tluit  tliere  shail  be  no 
means  by  whicli  such  gases,  vapors,  or  dust  may  be  ignited. 

3.  All  shafting  and  belts  shall  be  electrically  grounded,  and  no  motor  of 
a  sparkling  tyx)e  shail  be  installed  in  any  place  in  which  there  is,  or  may 
become,  present  any  danger  of  the  ignition  of  gases,  vapors,  or  dusta. 

4.  The  .practice  of  lowering  electric  light  globes  into  tanks,  or  other  like 
devices,  in  which  vapors,  fumes,  gases,  or  dusts  are,  or  may  be  present,  shail 
be  absolutely  prohibited  unless  such,  globes  are  of  the  vapor-proof  type; 
even  in  these  cases,  it  is  desirable  that  the  vapor-proof  globes  be  surrounded 
by  a  protecting  wire  cage  to  insure  against  breakage  of  the  globe. 

6.  The  use  of  salamander  stoves  for  artificial  heating  shall  be  prohibited 
unless  adequate  means  is  provided  for  conveying  the  products  of  combastioa 
out  of  the  factory,  and  shall  be  absolutely  prohibited  in  all  cases  in  which 
there  is,  or  may  be,  danger  of  the  ignition  of  gases,  vapors,  or  dusts. 

6.  All  future  installations  of  radiators  or  steam  pipes,  used  for  artificial 
heating  purposes,  shall  be  so  placed  that  a  space  of  not  less  than  Xwo  inches 
shall  be  left  between  the  wall  and  the  radiator  or  steam  pipe.  In  all  cases 
where  explosive  or  inflammable  materials  are  made  or  used  (picric  acid, 
trinitrotoluol,  etc.),  these  heating  devices  shall  also  be  protected  by  a  wire 
screen. 

7.  When  repairs  are  necessary  on  furnaces  from  which  gases  or  fumes 
may  escape,  or  be  diffused,  the  repairs  shall  be  made  in  such  manner  as  to 
prevent  the  escape  of  such  gases  or  fumes  from  the  furnace. 

8.  In  all  drying  ovens  or  drying  rooms  where  there  exists  a  danger  of  the 
setting  on  fire  of  dusts  or  gases,  by  sparking  or  by  contact  of  the  gases  or 
dust  with  steam  pipes,  the  air-intake  of  all  fans  used  in  connection  with  the 
drying  system  shall  be  so  placed  as  to  insure  that  the  incoming  air  ah»i\  be 
absolutely  free  from  contamination  by  such  gases  or  dusts. 

9.  Suitable  goggles,  or  other  protecting  devices,  fitted  with  lenses  which 
offer  the  greatest  resistance  to  blows,  shall  be  provided  for  all  employees 
engaged  in  breaking,  chipping,  crushing,  or  grinding  of  hard,  or  tenacious 
material.  When  acids,  alkalies,  dangerous  or  poisonous  chemicals,  or  other 
materials  which  present  an  eye  hazard,  are  used,  masks  or  goggles  must  be 
provided  at  all  times.  It  shall  be  the  duty  of  the  employer  to  insure  that 
these  devices  shall  be  worn  by,  and  kept  clean  by,  the  employee. 

10.  Drowning  tubs,  containing  plain  water,  or  a  solution  of  bicarbonate 
of  soda,  shall  be  kept  available  at  all  times  in  all  places  where  acids  are 
handled  or  used.  Separate  double  lockers,  or  other  suitable  devioes,  shall  be 
provided  for  each  employee  in  all  chemical  works  in  which  separate  working 
clothing  is  required;  these  lockers  must  be  kept  clean  at  all  times. 

11.  Where  substances  which  have  an  irritant  or  corrosive  effect  upon  the 
skin  (aniline  colors,  Paris  green,  chromium  compounds,  paranitraniline 
naphthaline,  acids,  alkalies,  etc.),  are  made,  handled,  or  used,  shower  baths, 
in  the  ratio  of  one  for  every  twenty  employees,  shall  be  provided  in 
tion  with  the  ordinary  washing  facilities. 

Digitized  by  VjOOQ IC 


Hkalth  Hazajcds  ov  Tii£  CaJSMiCAi.  Industry  67 

12.  All  valves  connected  with  pipe  lineH,  tanks,  or  vats  shall  be  tagged, 
axid  so  placed  as  to  be  within  easy  reach  for  safe  and  speedy  operation  when 
necessity  for  operation  arises. 

13.  The  .State  industrial  Commission  shall  prepare  and  furnish  free  to 
employers  a  poster  detailing  the  safe  method  of  handling  and  storing  car- 
boys which  contain  acids;  sample  of  suitable  poster  is  given  in  detail  on  page 
—  of  this  report. 

14.  In  all  factories  or  plants  manufacturing  explosives,  or  handling  same, 
where  there  is  a  possibility  of  spark  generation  by  the  attrition  of  metals, 
all  employees  shall  be  provided  with  powder  shoes,  or  shoes  with  rubber 
soles,  and  with  wooden  shovels  and  sieves  in  which  there  are  no  protruding 
metal  nails. 

16.  The  carrying  of  matches,  or  other  flame  producing  devices,  into  any 
factory  where  explosives,  or  oxidizing  agents,  or  inflammable  gases  or  liquids 
are  made,  handled,  or  used  shall  be  absolutely  prohibited. 

16.  In  all  buildings  in  which  explosives,  or  inflammable  gases  or  liquids, 
are  handled,  irrespective  of  the  number  of  employees  therein,  all  doors  shall 
swing  outward. 

17.  In  all  plants  in  which  there  are  handled  substances  which  are  poisonous, 
or  are  dangerous  to  health  or  safety,  it  shall  be  mandatory  for  the  employer 
to  fully  acquaint  the  employees  with  the  nature  and  properties  of  the  mate- 
rials being  handled.  This  shall  be  done  by  means  of  posters,  printed  in  the 
£}nglish  language,  and  by  verbal  instruction  when  necessary. 

18.  Explosives,  or  substances  having  powerful  oxidizing  qualities,  or  sub- 
stances in  which  chemical  combination  may  generate  heat,  flame,  or  gases 
shall  not  be  stored  in  rooms  or  closets  in  such  manner  that  they  may  fall 
or  become  combined  and  create  a  fire  or  explosion;  these  materials  must  be 
contained  in  kegs,  cans,  or  other  suitable  containers.  When  volatile  or 
inflammable  liquids  are  stored  in  such  rooms,  or  closets,  the  containers  shall 
not  be  placed  in  direct  sunlight,  or  near  steam  pipes,  or  in  such  manner  as 
to  permit  freezing  of  the  contents,  and  ail  such  storage  rooms,  or  closets, 
shall  be   suitably   and  properly   ventilated  by   either  natural   or  artificial 


19.  All  tanks  or  vats,  in  which  there  is  a  possible  danger  from  the  sudden 
boiling  over  of  the  contained  material,  shall  be  so  placed  as  to  provide  ample 
aisle-way  in  at  least  two  directions  to  furnish  safe  exit  for  the  attendants. 

20.  In  all  furnace  processes  of  the  electro-chemical  industry  in  which  the 
work  requires  the  men  to  look  into  such  furnaces,  all  employees  so  engaged 
shall  be  provided  with  suitable  glasses  or  masks  to  properly  protect  their 
eyes  from  the  glare  of  the  arc  of  the  furnace. 

21.  Fires  or  furnaces  shall  not  be  permitted  within  the  same  building  with 
inflammable  liquids  unless  such  fires  or  furnaces  are  shut  oflT  by  a  suitable 
fire  wall  without  openings,  entrance  to  the  diflferent  parts  being  provided 
from  outside  balconies  through  suitable  doors. 

22.  Every  pit,  tunnel,  vat,  or  tank,  in  which  there  is  or  may  be  a  possible 
danger  of  fire,  poisoning,  or  asphyxiation,  which  employees  must  enter  shall 
be  provided  with  suitable  means,  either  natural  or  artificial,  to  properly 
ventilate  it. 

23.  When,  in  the  opinion  of  the  Industrial  Commission,  it  is  necessary  to 
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provide  special  clothing  and  devices  to  protect  employees  from  inhalation  of 
dusts,  gases,  or  fumes,  or  prevent  contact  of  their  Bkin  with  irritant  or 
poisonous  dusts,  gases,  or  fumes,  the  employer  shall  provide  such  articles 
of  clothing  and  devices  as  may  be  designated  by  the  Commission,  and  insure 
that  such  clothing  and  devices  are  used  and  kept  clean.  These  articles  shall 
include,  as  the  necessity  requires,  respirators,  protective  devices  for  the  head, 
neck,  ankles,  and  feet;  jumpers;  overalls;  aprons;  shoes;  gloves  (ordinary 
or  impervious) ;  goggles,  and  masks. 

24.  In  all  plants  engaged  in  the  manufacture  of  trinitrotoluol,  or  other 
explosives  designated  by  the  Industrial  Commission  as  requiring  same,  it 
shall  be  mandatory  for  the  owner  or  proprietor  to  install  suitable  and 
effective  sprinkler  systems  in  all  buildings  in  which  such  explosives  are  manu- 
factured; these  systems  shall  be  so  constructed  as  to  locate  sprinkler  heads 
over  all  danger  points. 

25.  When,  in  the  opinion  of  the  Industrial  Commission,  safety  can  be  pro- 
moted by  providing  gauges  on  nitrators,  or  constructing  and  installing  an 
impervious  floor  in  such  manner  as  to  prevent  the  striking  of  sparks  by 
contact  of  shoe  nails  with  the  floor,  or  by  the  fitting  of  stirring  mechanians 
with  devices  to  warn  the  workmen  if  the  agitator  arms  of  the  mechanism 
should  suddenly  stop,  or  by  the  change  of  the  size  of  a  pipe,  or  valve,  to  per- 
mit the  regulation  of  the  amount  of  acid  delivered  to  a  nitrator,  or  by  the 
provision  of  a  valve  so  arranged  and  installed  as  to  require  that  the  arms  of 
the  stirring  mechanism  on  nitrators  must  be  first  in  motion  before  any  acid 
can  be  delivered  to  the  nitrator  through  such  valve,  the  same,  or  any  of 
them,  shall  be  provided  as  directed. 

26.  In  the  grinding  of  colors,  or  other  materials,  in  which  there  is,  or  mav 
be,  a  liability  of  ignition  of  the  material  by  friction,  hard  wooden  balls  shall 
be  substituted,  whenever  possible,  for  the-  metallic  balls  now  used  in  this 
process. 

27.  All  entrances  to  furnace  rooms,  cell  rooms,  and  pot  rooms  of  factories 
when  deemed  necessary  by  the  Industrial  Commission,  shall  be  so  constructed 
and  maintained  as  to  minimize  the  creation  of  draughts  and  air  current?. 
All  windows  shall  be  kept  in  proper  repair  at  all  times. 

28.  Wherever  the  filling  of  a  receptacle,  or  receptacles,  with  volatile  liquid, 
or  liquids,  detrimental  to  health,  is  performed,  a  suitable  relief,  to  conduct 
the  fumes  or  vapors  to  the  outer  air,  shall  be  provided  on  such  receptacle. 
or  receptacles. 

29.  There  shall  be  provided  and  maintained  in  good  condition  in  all  chem- 
ical plants,  irrespective  of  the  number  of  employees  engacred  therein.  <tuitable 
and  approved  first-aid  kits  which  shall  contain,  in  addition  to  the  list  of 
contents  now  required  by  Rule  No.  180  of  the  Industrial  Code,  sohition  oi 
acetic  acid,  one-half  of  1  per  cent  (for  use  in  eye  injuries  due  to  alkalies', 
solution  of  bicarbonate  of  soda,  1  per  cent  (for  use  in  eye  injuries  due  to 
acids),  and  such  lotions  and  medicaments  as  experience  shows  to  be  neces- 
sary to  promptly  relieve  skin  irritations  due  to  contact  with  dyes,  pigments, 
and  other  chemical  substances.  The  list  of  articles  and  remedies  required  in 
these  first-aid  kits  shall  be  revised  from  time  to  time,  as  the  ncfessux 
requires,  by  the  Industrial  Commiaaion. 
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30.  Smoking  and  the  carrying  of  matches,  or  other  flame-producing  devices 
(including  lenses),  shall  be  prohibited  in  any  building,  or  on  any  premises 
connected  therewith,  in  which  explosives,  or  inflammable  liquids  or  gases, 
are  manufactured,  handled,  used,  or  stored. 

31.  When  repairs  are  necessary  on  pipe  lines,  traps,  machines,  or  other 
devices,  which  may  contain  substances  of  a  nature  detrimental  to  body, 
health,  or  life,  such  pipe  lines,  traps,  machines,  or  other  devices  shall  be 
thoroughly  examined  and  properly  cleaned  before  such  repairs  are  made. 

32.  All  pipes,  valves,  machines,  vats,  pans,  or  other  container  devices  from 
which,  or  on  which  material  may  leak  or  remain,  shall  be  frequently  exam- 
ined, repaired,  cleaned,  and  otherwise  kept  free  from  such  material. 

33.  Section  65  of  the  Labor  Law  should  be  amended  to  include  all  sub- 
stances, materials,  and  agencies  which  are  known,  or  may  be  found,  to  pro- 
duce harmful  efTect's  on  the  human  body.  This  list  shall  include  aniline  and 
its  derivatives;  phenol  and  its  derivatives;  benzol  and  its  derivatives; 
toluol  and  itB  derivatives;  all  nitro  and  amido  compounds;  petroleum  and  its 
derivatives,  particularly  naphtha,  benzine,  gasoline,  and  kerosene;  carbon 
monoxide;  carbon  dioxide;  nitrous  gases;  amyl  acetate;  antimony  com- 
pounds; carbon  disulphide  and  tetrachloride;  chromium  compounds;  acids; 
alkalies,  and  turpentine. 
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Monthly  Bulletins.  In  October,  1915^  was  begun  the  publicatloii  of  a 
montlily  Bulletin  as  tlie  offi(»al  organ  of  the  Industrial  Commission  which 
now  administers  <the  Department  of  Labor.  The  purpose  of  this  Bulletin  is 
to  give  current  in  formats  on  concerning  the  work  of  the  Department  and  tiie 
aflicial  acts  of  the  Commission,  The  issues  from  October,  1915,  to  July,  1916, 
are  out  of  print. 

7'he  Ijdbor  Market.  In  Septenii>er,  1916,  the  publication  of  a  tnonthly 
Labor  Market  Bulletin  was  b^m,  containing  statistdcs  as  to  employment, 
earnings  and  retail  food  prices  with  comparative  figures  back  to  June,  1014. 
Tlie  issues  for  October,  1&15,  to  April,  1916,  are  out  of  print.  || 
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